LIBRARY 

tJMvVfsitv  ot  Olifvmi* 

JRVINE 


THE  LIBRARY 

OF 

THE  UNIVERSITY 

OF  CALIFORNIA 

IRVINE 


GIFT  OF 
J.    A.    C.    Grant 


Digitized  by  tine  Internet  Archive 

in  2007  witii  funding  from 

IVIicrosoft  Corporation 


Iittp://www.arcliive.org/details/americanstaterep100freeiala 


THE 


American  State  Reports, 

CONTAINING  THH 

CASES  OF  GENERAL  VALUE  AND  AUTHORITY 

SUBSEQUENT    TO    THOSE    CONTAINED    IN   THE    "AMERICAN 
DECISIONS"  AND  THE  "AMERICAN  REPORTS," 

DECIDED  IN  THE 

COURTS   OF  LAST  RESORT 

OP    THE    SEVERAL    STATES. 

SELECTED,    REPORTED,    AND    ANNOTATED 

By  a.  C.  freeman. 


VOLUME    100. 


SAN   FRANCISCO: 
BANCROFT-WHITNEY    COMPANY, 

Law  Publishers  and  Law  Booksellers. 

1905. 


Copyright,    1905 

BY 

BAXCKOFT-WniTXEY     COMPANY. 


San  Francisco: 

The  I-ii.mkr  Brothers  Klectrotype  Company, 

Typographers  and  Stereotypers. 


AMERICAN  STATE  REPORTS. 

VOLUME    100. 


SCHEDULE 

showing  the  original  volumes  of  reports  in  which  the 
cases  herein  selected  and  re-reported  may  be  found, 
and  the  pages  of  this  volume  devoted  to  each  state. 

PAGE. 

Alabama  Reports  . 
Arkansas  Reports 
California  Reports 
Connecticut  Reports 
Georgia  Reports 
Illinois  Reports 
Indiana  Reports 
Iowa  Reports    . 
Kansas  Reports 
Louisiana  Reports 
Massachusetts  Reports 
Michigan  Reports 
Mississippi  Reports    . 
Ohio  State  Reports  . 
South  Carolina  Reports 
Tennessee  Reports 
Tex.^s  Criminal  Reports 
Wisconsin  Reports 
Wyoming  Reports 

(3) 


Vol 

133. 

17-58 

Vol. 

71. 

59-94 

Vol. 

142. 

95-158 

Vol. 

76. 

977-1026 

Vol. 

119. 

159-215 

Vol. 

208. 

216-260 

Vol. 

161. 

261-304 

Vol. 

121. 

305-381 

Vol. 

67. 

382-484 

Vol. 

HI. 

485-539 

Vol. 

184. 

540-581 

Vol. 

131. 

582-626 

Vol. 

82. 

627-657 

Vol. 

69. 

658-712 

Vol. 

67. 

713-764 

Vol. 

110. 

765-838 

Vol. 

44. 

839-875 

Vol. 

119. 

876-924 

Vol. 

11. 

925-976 

SCHEDULE 


SHOWING    IN    WHAT    VOLUMES    OF    THIS    SERIES    THE    CASES 

KEPOKTED   IN    THE    SEVERAL  VOLUMES   OF   OFFICIAL 

REPORTS  MAY  BE  FOUND. 


State  reports  are  in  parentheses,  and  the  numbers  of  this  series  in  bold-faeed  figares. 


Alabama.  —  (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (S^)  18;  (90, 
91)  24;  ('.»2;  25;  (9S)  30;  (94)  33;  (95)  36;  (96,  97)  38;  (98)  39;  (99) 
42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  53;  (106,  107,  iOS)  54; 
(109,  110)  55;  (111)  56;  (112)57;  (113)59;  (114)  62;  (115,  110)  67 
(lis,  119)  72;  (120)  74;  (121)  77;  (122,  123,  124,  125)  82;  (12G,  127)  85 
(12S)  86;  (129)  87;  (130)  89;  (131,  132)  90;  (133)  91;  (134)  92;  (135; 
93;  (130)  98;  (137)  97;  (13S)  100. 

Arkansas.  —  (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54)  26; 
(55)  29;  (50)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46;  (61,  62)  54; 
(63)  58;  (64)  62;  (05)  67;  (00)  74;  (67)  77;  (OS)  82;  (69)  86;  (70)  91;  (71) 
100 

California.  -  (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 
13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22; 
(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;  (9t;)  31;  (97)  33 
(98)  35;  (99)  37;  (100)  38;  (101)  40;  (102)  41;  (103)  42;  (104)  43 
(105)45;  (106)46;  (107)  48;  (108)49;  (109)  50;  (110,  111)  52;  (112 
53;  (113)54;  (114)  55;  (115)56;  (116)  58;  (117)  59;  (118)  62;  ill9)  63 
(12U)  65;  (121)  66;  (122)  68;  (123)  69;  (124)  71;  (125)73;  (120)  77; 
(127)  78;  (128,  129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  85;  (134) 
86:  (135)  87;  (130)  89;  (137)  92;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 
(142)  100. 

CoLouAi.o.  —  (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22;  (10)  25; 
(17)  31;  (18)36;  (19)41;  (20)46;  (21)  52;  (22)  55;  (23)  58;  (24)  65; 
(25)  71;   (20)  77;  (27)  83;   (28)  89;   (29)  93;  (30)  97. 

CoNNFx-ii.cT.— (54)   1;  (55)    3;  (56)  7;    (57)  14;  (58)  18;  (59)  21;  (60)  25; 
(01)  29;  (02)  36;  (03)  38;  (04)  42;  (65)  48;    (60)  50;  (07)  52;    (OS)  57; 
(69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84;  (74)  92;  (75)  96;  (70;  100. 
1;  (6  Houst.)  22;    (7   Ilonst.)  40;  (9  Honst.)43; 
irv.)    69;    (1    Pennewill)   73;  (2  Peiuiewill)  82;   (3 


70)  66;  (71)  71;  (72)  77;  (73)  84;  (74)  92;  (75)  96;  (70;  100. 
Delaware. — (5   Houst.) 
(1    Mirv.)    65;   (2   Mar\ 
I'ciiuew  ill)  94. 

(1) 


Schedule.  5 

Florida.  —  (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29;  (29)  30; 
(30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)43;  (35)  48;  (30)  51;  (37)  53; 
(38)  56;  (3y)  63;  (40)  74;  (41)  79;  (42)  89;  (43)  99. 

Georgia. —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20 
(85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (DO)  35;  (91,  92,  93)  44 
(J4)  47;  (95,  96)  51;  (97)  54;  (98)  58;  (99)  59;  (100)  62;  (101)  65 
(102)  68;  (103)  68;  (104)  69;  (105)  70;  (106)  71;  (107)  73;  (108)  75. 
(109)  77;  (110,  111)  78;  (112)  81;  (113)  84;  (114)  88;  (115)  90;  (116) 
94;  (117)  97;  (118)  98;  (119)  100. 

Idaho.  —  (2)  35;  (3,  4,  5)  95;  (6)  96;  (7)  97. 

Illinois. —(121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 
(128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133,  134)  23;  (135) 
25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  141)  33;  (142)  34;  (143, 
144,  145)  36;  (146,  147)  37;  (148)  39;  (149,  150)41;  (151)  42;  (152)  43; 
(154)45;  (153,155)46;  (156)47;  (157)48;  (158)49;  (159)50;  (160, 
161)  52;  (162)53;  (163)54;  (104,  165)56;  (160)57;  (167)59;  (168,  169) 
61;  (170)  62;  (171)  63;  (172,  173)  64;  (174)  66;  (175)  67;  (170)  68; 
(177,  178)  69;  (179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (185) 
76;  (186)  78;  (187)  79;  (18S)  80;  (189)  82;  (190)  83;  (191,  192)  85; 
(193)  88;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93; 
(201)  94;  (202)  95;  (203)  96;  (201,  205)  98;  (206,  207)  99;  (20S)  100. 

Indiana. —(112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 
12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 
(128)  25;  (129)  28;  (130)  30;  (131)  31;  (132)  32;  (133)  36;  (i;!4)  39; 
(135)  41;  (130)  43;  (137)  45;  (138)  46;  (139)  47;  (110)  49;  (1,  2,  3 
Iiul.  App.;  141)  50;  (4,5,  6  Ind.  App.;  142)  51;  (7,  8  Iiul.  App.;  1-13)52; 
(9,  10  Ind.  App.)  53;  (II  Ind.  App.)  54;  (13  lud.  App.;  144)  55;  (14 
lud.  App.)  56;  (15  Ind,  App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17 
Ind.  App.)  60;  (147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  lud. 
App.)  65;  (20  lud.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71; 
(22  Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  lud.  App.) 
79;  (155)  80;  (25  lud.  App.)  81;  (156)83;  (26  Ind.  App.)  84;  (157; 
27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  92;  (29  lud.  App.)  94;  (159) 
95;  (30  Ind.  App.)  98;  (100)  98;  (31  lud.  App.)  99;  (101)  100. 

Iowa.  —(72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20 
(81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39:  (86)  41;  (87)  43;  (88)  45 
(89,  90),  48;  (91)  51;  (92)  54;  (93)  57;  (94,  95)  58;  (96,  97)  59;  (98)  60 
(99)  61;  (100)  62;  (101,  102)  63;  (103)  64;  (104)  65;  (105)  67;  (100)  68 
(107)  70;  (108)  75;  (109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86 
(114)  89;  (115)  91;  (116)  93;  (117)  94;  (118)  96;  (119)97;  (120)98 
(121)  100. 

Kansas. —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21 
(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39 
(53)  42;  (54)  45;  (55)  49;  (50)  54;  (57)  57;  (58)  62;  (59)  68;  (00)  72 
(01)  78;   (02)  84;  (03)  88;  (04)  91;  (03)  93;  (00)  97;   (07)  100. 

Kentucky.  —  (8.3,  84)  4;  (85)  7;  (80)  9;  (87)  12;  (88)  21;  (89)  25;  (90)  29 
(91)34;  (92)36;  (9.3)40;  (94)42;  (95)44;  (90)  49;  (97)  53;  (98)  56 
(99)59;  (100)66;  (101)72;  (102)80;  (103)82;  (104)84;  (105)88 
(106)  90;  (107)  92;  (lOS)  94;  (lO'J)  93;  (110)  96;  (111)  98;  (112)  99. 


feCHEL>ULK 


Louisiana. —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 
Ann.)  21;  (43  La.  Ana.)  26;  (44  La.  Ann.)  32;  (45  L*.  Ann.)  40;  (4(5, 
47  La.  Ann.)  49;  (48  La.  Ann.)  66;  (49  La.  Ann.)  62;  (50  La.  Ann.)  69; 
(51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104)  81;  (105)  83;  (lOii)  87;  (107) 
90;  (10S)92;  (109)94;  (110)  98;  (111)100. 

Maine.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)23;  (84)  30;  (85)35;  (86)  41; 
(87)  47;  (SS)  51;  (89)  56;  (90)  60;  (91)  64;  (92)  69;  (93)  74;  (91)  80; 
(95)  85;  (96)  90;  (97)  94;  (98)  99. 

Maryland.  —  (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 
28;  (75)32;  (76)  35;  (77)39;  (78)44;  (80)45;  (79)47;  (81)  48;  (82)51; 
(S3)  55;  (s4)  57;  (85)  60;  (86)  63;  (87)  67;  (S8)  71;  (89)  73;  (90)  78; 
(91)  80;  (92)  84;  (93)  88;  (94)  89;  (95)  93;  (96)  94;  (97)  99. 

Massaciiuskuts.— (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)15;  (151) 
21;  (152)  23;  (153)  25;  (154)  26;  (155)  31;  (156)  32;  (157)  34;  (158)  35 
(159)  38;  (160)  39;  (161)  42;  (162)  44;  (163)  47;  (164)  49;  (165)  52 
(166)  55;  (167)  57;  (168)  60;  (169)  61;  (170)  64;  (171)  68;  (172)  70 
(173)  73;  (174)  75;  (175)78;  (176)  79;  (177)83;  (178)86;  (179)88 
(ISO)  91;  (181)  92;  (182)  94;  (183)  97;  (184)  100. 

Michigan.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75)  13; 
(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (SO)  20;  (81, 
82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90,  91)  30;  (9-J) 
31;  (93)  32;  (94)  34;  (95,  96)  35;  (97)  37;  (98)  39;  (99)  41;  (100)  43; 
(101)  45;  (102)  47;  (103)  50;  (104)  53;  (105)  55;  (lOG)  58;  (107)  61; 
(108)  62;  (109)  63;  (110)  64;  (111)  66;  (112,  113)  67;  (114)  68;  (115; 
69;  (110,  117)72;  (IIS)  74;  (119)  75;  (120)  77;  (121,  122)  80;  (123) 
81;  (124)  83;  (125)  84;  (126)  86;  (127)  89;  (12S)  92;  (12LI)  95;  (130) 
97;   (131)  100. 

MiNNKsoTA.  —  (36)  1;  (37)  5;  (.38)  8;  (.39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 
(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36:  (51,  52) 
38;  (53)  39;  (54)  40;  (55)  43;  (50)  45;  (57)  47;  (5S)  49;  (59)  50;  (60;  51; 
((;i)52;  (62)54;  (63)56;  (64)  58;  (65)  60:  (66)  61;  (67,  6S)  64;  (69) 
65;  (70)  68;  (71)  70;  (72)  71;  (73)  72;  (74)  73;  (75)  74;  (76,  77)  77; 
(78,  7'.')  79;  (SO)  81;  (SI,  82)  83;  (S3)  85;  (S4)  87;  (S.'j)  89;  (S6)  91;  (S7) 
94;   (SS;  97;    C^'.);  99. 

Mi.s.si<.-^ipi'r.  —  (65)  7;  ((JC)  14;  (67)  19;  (6S)  24;  (69)  30;  (70)  35;  (71)  42; 
(72;  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78;  (7S)  84;  (79)  89; 
(Siij  92;  (>1)  05;  (S2)  100. 

Ml.s.sori:i.  —  (92)  1;  (93)  3;   (94)4;  (95)  6;  (96)  9;   (97)  10;  (9S)  14;   (99)  17; 
(lOOi  18;  (l(Jl)20:   (102)22;  (103)23;  (104,105)24;  ( 106)  27;  (107)  28; 
(IDS,  lO'.i)  32;  (110,  111)33;  (112)34;  (J  13,  114)  35;  (115)  37;  (116,  117) 
38:   (llSi  40;   (ll'.l,  120i  41;  (121)  42;  (122)  43;   (123)  45;  (121,  12.'.)  46; 
(1261   47;  (127)   48;   (I2S)  49;   (120)   50;   (130)  51;   (131)  52;   (i:;2)  53; 
(i;;:;)   54;  (i:;4i  56;  (i:;5.    136)  58;   (137)  59;  (13S)   60;   (1.39)  61;   (140) 
C,2:  AW,  112)64;  (143)65;  (144)06;  (145)68:  (14(;)  69:  (147,  14S)  71 
(It'.t,   l.-.O)   73;   (151)   74;   (152)   75;   (153,    1.14)    77;   (155)  78;  (156)   79 
(1.".7)  80:    (15S,    1,-,U)  81;    (160)  83;    (161)  84;  (162,   163)  85;  (16JI  86 
[l';:>i  88;   (166)89;    (167,  168)  90;    (169)  92;    (170,  171)  94;    (172)  95 
(173)  96;  (174,  175}  97;  (17t;)  98;   (177)  99. 


Schedule. 


Montana. —(9)  18;  (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  43,  (15)48; 
(16)  50;  (17)  52;  (18)  56;  (19)  61;  (20)  63;  (21)  69;  (22)  74;  (23)  75; 
(24)  81;  (25)  87;  (26)  91;  (27)  94;  (28)  98. 

Nebraska.  —  (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29)  26;  (30) 
27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38;  (37)  40;  (38)  41; 
(39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  4(5)  50;  (47)  53;  (47,  48) 
58;  (49)  59;  (50)  61;  (51,  52)  66;  (53)  68;  (54)  69;  (55)  70;  (56)  71; 
(57)  73;  (58)  76;  (59)  80;  (60)  83;  (61)  87;  (62)  89;  (63)  93;  (64)  97. 

Nevada.— (19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77;  (25)  83;  (26)  99. 

New  Hampshire.  — (64)  10;  (62)  13;  (65)  23;  (66)  48;  (67)  68;  (68)  73; 
(69)  76;  (70)85;  (71)93. 

New  Jersey.  — (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 
N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 
Eq.)  24;  (53  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N.  J.  Eq.)  31;  (54 
N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40;  (56 
N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J. 
Eq.;  58  N.  J.  L.)  55;  (59  N.  J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.) 
84;  (.56  N.  J.  Eq.)  67;  (61  N.  J.  L.)  68;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.) 
73;  (63  N.  J.  L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J. 
Eq.)  83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J.  Eq.) 
90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92;  (68  X.  J.  L.)  98;  (64  N.  J.  Eq.) 
97. 

New  York. —(107)  1;  (108)  2;  (109)4;  (110)6;  (111)  7;  (112)  8;  (113)  10; 
(114)  11;  (115)12;  (116,  117)15;  (118,  119)16;  (120)17;  (121)18;  (122) 
19;  (123)  20;  (124,  125)  21;  (126)  22;  (127)  24;  (128,  129)  28;  (130, 
131)27;  (132,133)28;  (134)30;  (135)31;  (136)32;  (137)33;  (1.38)34; 
(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  42;  (144)  43;  (145)  45; 
(146)48;  (147)49;  (148)51;  (149)52;  (150)55;  (151)56;  (152)57; 
(153)  60;  (154)  61;  (155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160) 
73;  (161,  162)  76;  (16.3,  164)  79;  (165)  80:  (106,  1G7)  82;  (168)  85; 
(169,  170)  88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  98;  (176)  98. 

North  Carolina.  —  (97,  98)  2;  (99,  100)  6;    "    "    " 


(133)  98. 
North  Dakota.  —  (1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57;  (6,  7)  66;   (S)  73; 

(9)  81;  (10)  88;  (11)  95. 
Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio  St.)  29; 

(49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;    (52  Ohio  St.)  49; 

(5:5  Ohio  St.)  53;  (.54  Ohio  St.)  56;  (55,  56  Oiiio  St.)  60;  (57  Ohio  St.)  63; 

(58  Ohio  St.)  65;  (59  Ohio  St.)  69;  (60  Oliio  St.)  71;    (61  Oiiio  St.)   76; 

(62  Ohio  St.)  78;  (63  Oliio  St.)  81;  (64  Ohio  St.)  83:  (iJ5  Ohio  St.)  87; 

(66  Ohio  St.)  90;  (67  Ohio  St.)  93;  (68  Ohio  St.)  96;  (69  Ohio  St.)  100. 
Orkgon.  —  (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;    (20)  23;   (21)  28;  (22) 

29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (2S)  52;    (29)  54;    (30) 

60;  (31)  65;  (32)  67;  (33)  72;    (34)  75;  (35)  76;    (36)  78;  (37)  82;  (.SS) 

84;  (39)  87;  (40)  91;  (41)  93;  (42)  95;  (4!!)  99. 


8  SCUEDULK. 

Pennsylvania. —  (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Fa.  6t.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,   133,   134  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (137,  13S  Pa.  .St.)  21; 

(139,  140,  141    Pa.   St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27; 

(146  Pa.  St.)  «8;  (147,   150  Pa.  St.)  30;  (151  Pa.   St.)  31;  (US  Pa.  St.) 

33;  (149,  152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 

(157  Pa.  St.)  37;  (158  Pa    St.)  38;  (159  Pa.  St.)  39;  (160  Pa.   St.)  40; 

(161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)43;  (164,  165  Pa.  St.)  44; 

(166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168,  169  Pa.   St.)  47;  (170,   171   Pa. 

St.)  50;  (172,  173  Pa.  St.)  51;  (174,   175  Pa.  St.)  52;  (176  Pa.  St.)  53; 

(177   Pa.  St.)  55;  (178  Pa.   St.)  56;  (179,  180  Pa.  St.)  57;  (ISl  Pa.  St.) 

59;  (1S2  Pa.  St.)  61;  (183,  184  Pa.  St.)   63;  (185   Pa.    St.)  64;  (ISii  Pa. 

St.)  65;  (187  Pa,  St.)  67;  (188  Pa.  St.)  68;  (189  Pa.  St.)  69;  (190  Pa. 

St.)  70;  (191  Pa.  St.)  71;  (192  Pa.  St.)  73;  (193  Pa.  St.)  74;  (194  Pa. 

St.)  75;  (195  Pa.  St.)  78;  (196  Pa.  St.)  79;  (197  Pa.  St.)  80;  (198  Pa. 

St.)  82;  (199  Pa.  St.)  85;  (195,  200  Pa.  St.)  86;    (201  Pa.  St.)  88;    (202 

Pa.  St.)  90;  (203,   204  Pa.   St.)  93;  (205  Pa.  St.)  97;  (206  Pa.  St.)  98; 

(21J7  Pa.  St.)  99. 
Rhoeje  Island. —  (15)  2;  (16)  27;  (17)  33;  (18)  49;  (19)  61;  (20)  78;  (21) 

79;  (22j  84;  (23)  91;  (24)  96. 
South  Cahomn.-i.  —  (26)  4;  (27,  2S,  29)  13;    (30)  14;    (31,  32)  17;    (33)  26; 

(34)  27;  (35)   28;  (3(3)  31;  (37)  34;   (38)  37;  (39)  39;  (40)  42;   (41)  44; 

(42)  46;  (43)  49;  (44)  51;  (45)  55;  (46)57;  (47)  58;  (48)  59;  (49)  61; 

(5;))  62;  (.■)!)  64;  (.52)  63;  (53)  69;  (54)  71;  (55)  74;  {5ij.  57)  76;  (.58)  79; 

(59)82;  (6J,  61)  85;   (62)  89;   (63)  90;   (64)   92;  (o5)   95;   (CA))  97;   (67) 

100. 
South   Dakota.  —  (1)  33;  (2)  39;  (3)   44;  (4)  46;  (5)  49;  (6)   55;  (7)  58; 

(8)  59;  (9)  62;  (10)  66;  (11)  74;  (12)  78;  (13)  79;  (14)  86;  (15)  91. 
Ten.nessi-e.— (85)  4;    (86)  6;   (87)  10;    (8S)  17;    (89)  24;    (90)  25;  (IM)  30; 

(92)  38;   (93)  42;  (94)  45;   (95)  49;   (96)  54;  (97)  56;   (9.8)   60;   (W)  63; 

(K.'O)  66;  (101)  70;  (102)73;     (103)76;    (104)   78;     (105)80;   (10(i)  82; 

(107)  89;  (108)  91;  (109)  97;  (110)  100. 
Tu.XAs.  —  (tJS)  2;   (69;  24  Tex.   App.)  5;  (70;    25,  26  Tex.    App.)  8;    (71)  10; 

(27  Tux.   App.)  11;    (72)  13;  (73,  74)  15;  (75)  16;   (76)  18;  (77;  28  T.'X. 

App.)  19;  (75)  22;  (79)  23;    (29  Tox.    App.)  25;  (80,   81)  26;  (82)   27; 

(::o  Tex.  App.)  28;  (83)  29;  (81)  31;  (85)  34;   (31  Tex.  Cr.  Pop.;  86)  37; 

(8(i;    32  Tex.    Cr.    Kep.)    40;  (87;    33    Tex.   Cr.   Rep.)  47;  (.34  Tex.    Cr. 

Uep.;  8^)  53;    (89,  90)  59;  (.35  T.x.  Cr.  Rep.)  60;  (36  Tex.  Cr.  Rep.)  61; 

(91;  37   Tex.    Cr.    Rep.)  66;  (38  Tex.  Cr.  Rep.)  70;  (92)  71;  (39  Te.x.  Cr. 

R.p.)  73;  (40  Tex.   Cr.    Rep.)  76;   (93)   77;  (91)  86;  (95)  93;  (41,  42, 

■13  Tex.  Cr.  Kep.)  96;   (90)  97;   (44  Tex.  Cr.  Rep.)   100. 
Utah.  -(I3i  57;  (14)  60;  (15)    62;  (16)  67;  (17)  70;  (IS)  72;  (19)  75;  (20) 

77;   (21)   81;   (22)  83;   (23)90;   (24)  91;   (25)  95;   (20)  99. 
Vermont. —(60)  6;    (61)  15;   (62)  22;    (63)  25;  (64)  33;  (65)  36;  (66)  44; 

(67)  48;  \i\6i  54;  (69)  60;  (TOj  67;  (71)   76;  (72;  82;  (73)  87;  (71)  93; 

(75)  98. 
Virginia. —(82)  3;    (83)5;    (84)10;    (85)17;  (86)19;  (87)24;  (88)29;  (S9) 

37;  iW)  44;  (91)  50;  (92)  53;  (93)  57;  (94.  95)  64;  (96)70;  (97)  75; 

('.(8)  81;   (99)  83;  (lOU)  93;  (lOlj  99. 


Schedule.  9 

Washington. —(1)  22;  (2)  26;  (3)  28;  (4)  31;  (5)34;  (6)  36;  (7)  38;  (8) 
40;  (9)  43;  (10)  45;  (11)  48;  (12)  50;  (13)  52;  (14)  53;  (15)  55;  (16)  58; 
(17)  61;  (18)  63;  (19)  67:  (20)  72;  (21)  75;  (22)  79;  (23)  83;  (24)  85; 
(25)  87;  (26)  90;  (27)  91;  (28,  29)  92;  (30)  94;  (31)  96;  (32)  98;  (33)  92. 

West  Virginia. —(29)  6;  (30)  8;  (31)13;  (32,  33)25;  (34)  26;  (.35)  29; 
(36)  32;  (37)  38;  (38,  39)  45;  (40)  52;  (41)  56;  (42)  57;  (43)  64;  (44) 
67;  (45)  72;  (46)  76;  (47)  81;  (48)  86;  (49)  87;  (50)  88;  (51)  90;  (52) 
94;  (53)  97. 

Wisconsin.  —  (69j  2;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  75)  17;  (76,  77)  20;  (78) 
23;  (79)  24;  (SO)  27;  (81)  29;  (82)  33;  (83)  35;  (84)  36;  (85,  86)  39 
(87)  41;  (88)  43;  (89)  46;  (90)  48;  (91)  51;  (92)  53;  (93)  57;  (94)  59 
(95)  60;  (96,  97)  65;  (98,  99)  67;  (100)  69;  (101)  70;  (102)  72;  (103)  74 
(104,  105)76;  (106)80;  (107,  108)  81;  (109)  83;  (110)  84;  (111)  87 
(112)  88;  (113)  90;  (114)  91;  (115)  95;  (116)  96;  (117)  98;  (118)  99 
(119)  100. 

Wyoming.  —  (3)  31;  (4)  62;  (5)  63;  (6)  71;  (7)  75;  (S)  80;  (9)  87;  (10)  98; 
(11)  100. 


AMERICAN  STATE  REPORTS. 

TOL.   100. 


CASES   REPORTED. 


Adams  v.  Colonial  etc.  Mtg.  Co. .  ..Taxation 82  Miss.  2G3. . . 

Adams  v.  Gilbert Homestead 67  Kan.  273 . . . 

Addison  v.  State Indictment 44  Tex.  Cr.  80. 

Agurs  V.  Belcher Deeds Ill  La.  378 

Allen  V.  State Forgery 44  Tex.  Cr.  63 . 

"^SpSr  S'^^^/"^^  ^^'''■^  ^°- ;;  ]^  Merchants'   Tax. . .  110  Tenn.  524.. 

American  Telephone  etc.   Co.   v.  \  ^,.^,„^;^;^, 138  ^k.  597 .. . 

Morgan  County  J  el.  Co \ 

Anderson  v.  Schurke Highivaya 121  Iowa,  340 . 

Ball  V.  Sledge Landlord  and  Tenant  82  Miss.  749. . 

l?ank  of  California  v.  San  Francisco.  Taxation 142  Cal,  276. . . 

Jiankers'   Union  of  the  World  v.   /  „       .-,  o     ■  .  p-  t         *  ,n 

,,        r     ]  Y  J^ene  it  .Society 0/  Kan.  449.. 

Crawford j  -  ^ 

Barclay  v.  Abraham Wate7-s 121  Iowa,  619. . 

Barnett  v.  State /?(T2?e 44  Tex.  Cr.  59! 

Bassett  v.  Fidelity  and  Deposit  Co.  Executor ISl   Mass.  210 

Blinn  v.  Gdlett Wills 20S  111.  473. . . 

Board  of  Kducation  v.  PhilWps. . .  .Co7istilittio)ial  Laro. .   67   Kan.  549. 
Booker  v.  Booker Vendor  and  Vendee  208  III.  529. . . 


Chcstatee   Iyritt;3  Lo.    v.    Caven-  )  t^     .        .7-,         .  i,nr.       ..-. 

,        ^-       1      .      /•  \-bminent  Domain.  .  .Wj  ifA.  .^^4. . 

tiers  Lreek  etc.  ( o s 


■(J 


Brock  V.  State /.'-;;« 44  Tex.  Cr.  335     859 

Brown  V.  Carolina  Midland  Ry.  Co.  Railroads 67  S.  C.  481 .  . 

Burnhiin  v.  Buinham Intoxication 119  Wis.  509.  . 

Burt  V.  Stcick.s  Coal  Co Exemptions 119  G  1.  629 . . . 

Butterlii-ld  Lumber  Co.  v.  Ilartman  Homistcad 82  Miss.  494.  . 


174 

2iG 

Trinl 69  Ohio  St.  438     6S2 


644 


ders  Creek  etc.  Co \ 

Chicago  City   Ky.  Co.  v.  Leach Felloic-.<:erranl 20S  HI.   HJS. 

Clevilaiid  etc.  II.  K.  Co.  v.  Frit-  } 

schau J 

Cobb  V,  .Siiiiou Euiplojfir.^  Li'dnlity  1 19  Wis.  597 .  .  .      !09 

Coburn  V.  Kiytnond Di^ntie  Per.-ton 76  Conn.  484.  .    1000 

Cutter  V.  W  lit V>-)idor  and  Vendee  131   Mich.  508. .     619 

(10) 


Cases  Reported.  11 

Nahx.  Subject.  Rbport.  Paqb. 

Daly  V.  Milwaukee  etc.  Ry.  and  }  c,,     .   n    ,  1^(\  w      qoq  cno 

y-?  ,     p  ■'  ybtreet  Railway 119  Wis.  693...     693 

Eakle  v.  Ingram I'rusts 142  Cal.  15 99 

First  Nat.  Bank  v.  Citizens'  State  )  ,,         .      ,  1 1  xtt-        oo 

j5     ,  I"  Ilomesleads 11  Wyo.  32 . , , 

First  Nat.  Bank  v.  Fidelity  etc.  )  ,  ha  rr  m 

p  •'  >  Insurance 110  Tenu.  10. 

Florence  Cotton  and  Iron  Co.  v.  )  r   i         ,  loo    m      coo 

T  1,     r)     1  ,^  VJudqments 138  Ala.  588. . , 

Louisville  Banking  Co ) 

Foley  V.  Martin Slier>ff.^ 142  Cal.  256 123 

Foster,  Ex  parte Contempt 44  Tex.  Cr.  423  806 

Franklin  Life  Ins.  Co.  v.  Galligan./rt^Hniwce 71  Ark.  295.  . .  73 

Freeman 


925 

765 

50 


G21 


reeman  v.  Perre  Marquette  R.  )  ^„     .  loi  ai-  u    c^i 

•D    r\  y  tamers. 131  Mich.  544. . 

Fuller  V.  State Assault 44  Tex.  Cr.  463  871 

Furbush  v.  Maryland  Casualty  Co.  Insurance 131  Mich.  234. .  605 

Garcelon  V.  Commercial  Travelers'  }  j  „„„„  ,„^                   ic<  at         c  c.n 

.                                                  y  Insurance 184  Mass.  S 540 

etc.  Assn ) 

Garfield    etc.  Coal  Co.  v.   Rock-  }  r,    i         i  u^i           io^  ht         nr>  r.n 

,      1    i     T-       n                             y  Docks  and  )}  hai-ves  I8i  ^la.&s.  60 543 

laud  etc.  Line  Co ) 

Gargano  v.  Pope Cliamperty 184  Mass.  571. . .  575 

Germania  Fire  Ins.  Co.  v,  Schild . .  Insurance 69  Ohio  St.  136  663 

Gordon  v.  Cox Judgment 1 10  Tenn.  306 . .  812 

Gore  v.  State Puqie 119  Ga.  418 182 

Graebner  v.  Post Corporations 119  Wis.  392 . . .  890 

Grant  v.  Keystone  Lumber  Co Fellow-servant 119  Wis.  'J29. . .  SS3 

Grant  v.  Saunders Charities 121  Iowa,  80. . .  310 

Grober  v.  Clements Dower 71   Ark.  565 ...  91 

Hammond  V.  Edison  Illuminating  }^            ,.                     ,„,  ,,.  ,     „„  _„^ 

p                                                    °  ^.- Corporat/07is 131  Mich.  /J....  582 

Harden  v.  Collins Cotenancy 138  Ala.  o99 ....  42 

Harp  V.  Southern  Ry.  Co Carriers 119  Ga.  927 ....  212 

u       ■               LT      J                               \         Accord  and         }    .,.,   ■■-         ,,, ,  _^, . 

Harrison  v.  Henderson -j         Satisfaction        \   ^'   ^'^''-  ^•'^- '  •  ^^^ 

IT     i.       T'                                              (           Criii.inal           \    „,.    ,,           ,„.  ^_^^ 

Hart  V.  Knapp -j        Conversation        )    '  ^  ^^"''-  ^'^'^  ■  •  ^^^ 

Herbert  v.  Lake  Charles  Ice  etc.  J  ^^^.^^^..^  Comvany.  ..Ill  La.  5-^ 505 

Hiers,  Ex  parte Setoff 67  S.  C.  lOS.  ...  713 

Hilton    &  Dudge  Lumber  Co.    v.   )  j-,      ,        ,    j.   , .,.     ,,,,  ^      ,,.  , 

T                      ^                                  ]■  Lmployer  s  Liabimu  Wj  Ga.  bol . . . .  fQa 

Ingram j        '^    •"                     ^  ^ 

Hooper  v.  State Self-d''/cnse 44  Tex.  Cr.  125  S45 

liunnicutt  v.  Higginbothain Trover 138  Ala.  472. ...  45 

Hyatt  V.  Haniilion  County Attorneys 121  Iowa,  292.  .  .  354 

Indianapolis  St.  Pvy.  Co.  v.  Wilson  Strett  Railway 161  Ind.  153.  . .  .  'JGl 

Johnson  v.  McKay Mortgage 119  Ga.  1 9iJ  .  . . .  1 G6 

Kansas  etc.  Coal  Co.  y.  QnllowAy .  .Malicious  Prosecution  71  Ark.  351...  79 

Kelly    Island    Lime    etc.    Co.    v.   )  r  11^  ,    ^     .   t               ci\  i-\\  ■     <:..     ,  ■  ■,  -n^ 

r,  •' ,                                                   \- re  How -servant u9  (Jiuo  bt.  4o2  ,06 

Pachuta 


12 


Cases  Reported. 


Name.  Stjbjkct.  Report. 

Kenoye  v.  Brown Cotenancy 8"2  Mias.  007. . . 

Kirby  v.  Rayiies Morlja,jes 138  Ala.  191 

Xiiapp    etc.    .Mf^.    Co.     v.    New  J  ,,.  ,  ^n  ,•  ..ii 

York  etc.  11.  K.  to [  lh<jhways ,b  Conn.  .^11.. 

Kubriclit  v.  State Libel 44  Tex.  Cr.  94. 

Lahiff  V.   St.   Josepli's  Total  Ab-  t  ,         .  ..  '•i-  n  r  ,o 

„+;.>„.,^„  „f-,    sj    ,;  ^..  )■  Associations tb  Conn.  ulo.. 

stmence  etc.  Society ) 

Line  V.  Wright ". T'ax  Sale 121  Iowa,  37o. . . 

Le  Feljer  v.  Village  of  We.^t  Allis  Mun.  Corporation.  .Aid   Wis.  COS... 

Lewis,  Li  re Seduction 07  Km.  50'2. . . 

Lott  V.   Payne Easements 82  Miss.  218. . . 

Louisville  etc.  11.  R.  Co.   v.  Gulf  t   ,  ,  „  •  en  \t-       io,-> 

e  M   v.;„„r.,.  i  „^      t^  }■  Adverse  rossession. .   o2  Miss.  180... 

01  JNiexico  Liaiul  etc.  Co \ 

Luhrig  Coal  Co.  v.  Ludluin Arrest 09  Ohio  St.  311 
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STATE  V.  SHUGART. 
[138  Ala.  8G,  35  South.  28.] 

LOTTERIES — Gift  Enterprises.— A  lottery,  or  gift  enter- 
prise, is  a  scheme  for  the  division  or  distribution  of  certain  articles 
of  property,  to  be  determined  by  chance,  among  those  who  have  taken 
shares  in  the  scheme.  The  element  of  cliance  must  enter  into  the 
scheme  to  render  it  unlawful,      (p.  21.) 

LOTTERIES— Gift  Enterprise — Trading  Stamps. — A  person 
or  corporation  issuing  trading  stamps  to  merchants  under  con- 
tract with  them  that  they  are  to  issue  such  stamps  to  cash  cus- 
tomers, who,  when  tl;ey  have  a  designated  number  of  stamps,  can 
select  and  take  one  of  a  number  of  articles  of  property  exhibited  at 
the  store  of  the  person  or  corporation  originally  issuing  such  stamps, 
does  not  maintain  or  carry  on  an  unlawful  lottery  or  gift  enterprise, 
(p.  21.) 

Appeal  from  an  order  discharging  one  Shugart  from  custody 
on  a  writ  of  halieas  corpus.  Shugart  was  under  arrest  on  an 
affidavit  charging  him  with  carrying  on  an  unlawful  lottery  or 
gift  enterprise.  The  hill  of  exceptions  on  appeal  showed  tlie 
following  facts:  "The  Home  Merchants'  Trading  Association, 
an  incorporation  under  the  laws  of  Kentucky,  estahlished  a 
store  in  the  city  of  Selma,  with  the  defendant  as  its  man- 
ager or  solicitor,  and  entered  into  contracts  with  a  large  number 
of  merchants  in  that  city  whereby  the  association  agreed  to 
print  in  their  directory  and  check-book  the  name,  business  and 
address  of  each  merchant  contracting  with  it,  and  to  deliver 
to  the  homes  of  the  people  of  Selma  twenty  thousand  co})ies 
of  said  book,  soliciting  their  trade,  and  instructing  and  ex- 
plaining how  to  use  the  book,  to  advertise,  and  in  every  way  to 
use  its  best  endeavor  to  promote  the  business  interests  of  said 
merchants.      Each     merchant     entering     into     such     contract 
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agreed  to  receive  from  the  association  a  sufTicicnt  amount  of 
trading  checks  to  supply  all  persons  who  might  call  for  them ; 
the  check  only  to  be  given  out  as  follows:  one  check  to 
be  given  for  each  and  every  ten  cents  represented  in  a 
bona  fide  cash  purchase  from  them,  ten  checks  for  one 
dollar,  etc.,  the  checks  to  be  given  when  the  purchases 
were  paid  for.  The  merchants  agree  to  pay  the  association  forty 
cents  per  hundred  for  all  checks  used  and  to  make  weekly 
settlements  for  each  page  of  checks  used  or  given  out;  the 
checks  were  gummed  stamps  similar  to  postage  stamps,  but  not 
so  large,  and  were  bound  in  sheets  in  covers.  The  association 
furnished  blank-books  ruled  in  spaces  wherein  checks  could 
be  stuck,  and  these  were  the  books  referred  to  as  the  directory; 
this  book  gave  minute  directions  how  they  were  to  Ix;  used,  and 
the  objects  of  the  association  and  the  merchants  were  particu- 
larly set  forth.  When  a  book  containing  five  hundred  checks 
or  multiples  of  five  hundred  cheeks,  or  when  that  number  of 
checks  were  presented  at  the  storeliouse  of  the  association,  the 
person  presenting  them  could  select  any  article  from  a  large 
assortment  of  articles  of  value  and  use,  such  as  household  ar- 
ticles, bric-a-brac,  furniture,  etc.  ^lany  hundred  of  articles, 
useful  and  ne^^essary  in  life,  were  kept  in  this  store,  and  each 
article  was  plainly  marked  with  its  value  in  checks — the  number 
of  checks  required  to  acquire  it.  Xone  of  these  articles  were 
marked  in  stamps  above  the  market  price  of  such  article  in 
money  at  any  store  in  Selma — estimating  the  stamps  or  cheeks 
at  four  dollars  per  thousand.  !Many  articles  were  marked  at 
a  less  value  than  they  could  be  purchased  for  in  mon'^y  in 
Selma,  as  the  association  through  its  central  ofTico  in  Louisville, 
Kentucky,  made  large  purchases  of  goods  and  were  thus  able 
to  puTchase  at  the  lowest  figures.  No  lot  or  chanee  was  in  any 
way  em])loyed,  nor  was  tliere  any  distribution  of  sucli  articles. 
The  system  or  character  of  tlie  business  was,  that  wlicii  a  mer- 
chant member  of  the  association  sold  as  inucli  as  ten  cents  of 
merclinndise.  lie  gave  the  purelinser  who  paid  easli  llicrefor  one 
check  for  each  ten  cents'  worth  so  purchas(Ml,  and  when  tlie 
holder  of  such  checks  to  the  num1)er  of  five  hundred  or  multiples 
of  that  number,  presented  such  checks  at  the  store  of  the  associa- 
tion in  Selma,  he  could  select  any  article  in  the  store  bo  desired 
at  the  amount  marked  thereon  in  cliecks.  Tt  was  not  re(|uired 
that  the  checks  be  pasted  in  the  book,  as  the  ])Ook  was  provided 
for  the  convenience  and  safety  of  keeping  the  checks.  The 
customer  paid  nothing  for  the  checks;  if  he  paid  cash  for  tb'- 
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goods  and  asked  for  the  checks  they  were  given  to  him.  No 
merchant  who  had  not  entered  into  the  contract  with  the  asso- 
ciation was  permitted  to  purchase  or  use  the  checks.  There 
were  other  merchants  in  Selma  than  those  contracted,  with, 
engaged  in  each  line  of  business,  respectively,  and  there  were 
many  merchants  in  the  same  line  of  business  who  had  contracted 
with  and  were  merchants  of  the  association.  It  reasonably  ap- 
pears from  the  evidence  that  the  merchants  who  contracted  with 
this  association  were  induced  to  do  so  with  the  expectation  that 
it  would  increase  their  cash  sales  of  goods,  and  secure  for  them 
new  customers,  and  increase  their  business.  For  each  cash 
purchase  to  the  amount  of  ten  cents  they  gave  the  purchaser,  if 
he  requested  it,  a  trading  check  which  cost  the  merchant  four 
dollars  for  one  thousand  checks;  and  the  purchaser,  if  he  pre- 
served the  checks  until  he  accumulated  as  many  as  five  hundred 
checks,  or  a  multiple  of  five  hundred,  could  go  to  the  store  of 
the  association  and  select  any  article  therein  of  the  value  of  five 
hundred  checks,  or  of  greater  value,  if  he  had  the  checks  to  pay 
for  such  selected  article.  The  association  sold  its  goods  in  this 
way.  Every  purchaser  who  purchased  to  the  amount  of  ten 
cents'  worth  of  goods  was  entitled  to  the  discount,  and  this  dis- 
count was  the  same  to  every  cash  purchaser.'' 

M.  Wilson,  attorney  general,  W.  W.  Quarles  and  W.  R. 
Shafer,  for  the  state, 

J.  C.  Compton  and  Mallory  &  Mallory,  for  the  appellee. 

^^  DOWDELL,  J.  The  present  appeal  is  prosecuted  from 
an  order  of  the  judge  of  the  city  court  of  Selma  discharging  the 
appellee  on  a  writ  of  habeas  corpus  from  custody.  The  peti- 
tioner, appellee  here,  was  arrested  on  aflfidavit  and  warrant  be- 
fore a  justice  of  the  peace,  and  by  the  justice  committed  to  jail. 
The  offense  described  in  the  affidavit  was  that  of  'Hjeing  con- 
cerned in  setting  up  or  carrying  on  a  lottery,  or  a  device  of  the 
like  kind,  or  a  gift  enterprise,  or  a  sclieme  in  the  nature  of  a 
lottery  or  gift  enterprise."  The  evidence  is  without  conflict, 
and  the  same  will  be  set  out  by  the  reporter  in  the  report  of  the 
case,  and  the  only  question  is  whether  the  business  engaged  in, 
or  carried  on,  by  the  defendant,  falls  within  the  definition  of  a 
lottery,  or  a  gift  enterprise,  or  device  of  like  kind,  such  as  is 
denounced  by  section  480^  of  tlio  Criminal  Code. 

In  the  case  of  Yellowstone  Kit  v.  State,  88  Ala.  199, 
16  Am.  St.  Eep.  38^  7  South.  338,  it  was  said  by  this  court, 
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speaking  through  Somerville,  J.,  after  giving  definitions  of 
lottery  from  different  lexicographers,  as  well  as  from  adjudi- 
cated cases:  "It  may  be  safely  asserted  as  the  result  of  the  ad- 
judged cases,  that  the  species  of  lottery,  the  carrying  on  of 
which  is  intended  to  be  prohibited  as  criminal  by  the  various 
laws  of  this  country,  embraces  only  schemes  in  which  a  ^^  val- 
uable consideration  of  some  kind  is  paid,  directly  or  indirectly. 
for  the  chance  to  draw  a  prize.'* 

In  Ijoiseau  v.  State,  114  Ala.  38,  62  Am.  St.  Rep.  84,  22 
South.  138,  it  was  said  by  this  court,  speaking  through  Cole- 
man, J. :  "To  be  a  criminal  lottery,  there  must  be  a  considera- 
tion, and  when  small  amounts  are  hazarded  to  gain  largo 
amounts,  and  the  result  of  winning  to  be  determined  by  the  use 
of  a  contrivance  of  chance,  in  which  neither  choice  nor  skill 
can  exert  any  effect,  it  is  gambling  by  lot,  or  a  prohibited  lot- 
tery." It  was  also  said  in  this  case  that  "lot  has  been  cor- 
rectly defined  to  be  *a  contrivance  to  determine  a  question  by 
chance,  or  without  the  action  of  man's  choice  or  will.'  " 

From  these  authorities,  as  well  as  from  other  adjudications, 
we  think  it  may  be  safely  said  there  can  be  no  lottery  in  the 
absence  of  the  element  of  chance. 

What  constitutes  a  "gift  enterprise"  such  as  is  dcnouncod 
by  the  statute,  so  far  as  we  are  advised,  has  never  been  decided 
by  this  court,  and  counsel  say  they  are  unable  to  cite  any  such 
case  by  this  court.  The  statute  does  not  in  terms  d(>fino  it. 
The  thing  denounced,  "gift  enterprise,"  is  used  in  the  statute 
in  connection  with  "lottery,"  whicli  is  likewise  denounced  and 
prohibited.  The  term  "gift  enterprise,"  therefore,  must  be 
construed  in  connection  with  the  context,  and  tlie  evil  souglit 
to  be  prohibited.  The  statute  is  nuinifestly  directed  against 
the  vice  of  gaming.  Without  the  aid  of  a  statutory  definition 
of  a  "gift  enterprise,"  such  as  the  statute  intended  to  ))r(»liilii!, 
we  are  left  to  determine  its  meaning  by  the  context  of  the 
statute  in  which  it  is  employed,  and  the  definitions  given  hv 
lexicographers,  as  well  as  by  decisions  of  other  courts.  In 
Lohman  v.  State,  81  Ind.  17,  the  court  took  j\ulicial  notice  that 
the  phrase  "gift  enterjirise"  as  used  in  tlie  statute  of  the  state^ 
Indiana — against  lotteries,  meant  substantially  "a  scheme  for 
the  division  or  distribution  of  certain  articles  of  ])roperty,  to 
l)e  determined  by  chance,  amongst  those  wlio  had  taken  shares 
in  tlie  scheme." 

In  Bouvier's  Law  Dictionary,  Rawle's  Revision,  volume  1, 
page  884,  the  following  definition  is  given:  "Gift  enterprise: 
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A  scheme  for  the  division  or  distribution  of  certain  articles  of 
property,  to  be  determined  by  chance,  amongst  **^  those  who 
liave  taken  shares  in  the  scheme;  the  phrase  has  attained  such 
a  notoriety  as  to  justify  courts  in  taking  judicial  notice  of  what 
is  meant  and  understood" :  Citing  Lohman  v.  State,  81  Ind.  17, 
and  Meserve  v,  Andrews,  106  Mass.  423.  The  same  definition 
iij  given  in  Black's  Law  Dictionary,  539,  as  that  above. 

In  Anderson's  Law  Dictionary,  page  488,  the  following  defi- 
nition is  given:  "A  gift  enterprise,  in  common  parlance,  is  a 
scheme  for  the  division  or  distribution  of  certain  articles  of 
property,  to  be  determined  by  chance,  among  those  who  have 
taken  shares  in  the  scheme."- 

Thus  it  will   be  seen   that  to   constitute  a  "gift   enterprise," 
such  as  is  denounced  by  the  statute,  the  element  of  chance  must 
enter  into  the  scheme.     The  business  or  transaction  engaged 
in,  or  carried  on,  by  the  appellee  is  fully  set  forth  in  the  bill 
of  exceptions,  and  wholly  fails  to  disclose  any  element  of  chance 
entering    into  its    conduct.     Moreover,    the  bill  of  exceptions 
expressly  recites  that  "no  lot  or  chance  was  in  anywise  employed 
nor  was  there  any  distribution  of  such  articles."     The  scheme, 
if  such  it  may  be  termed,  was  only  a  mode  of  advertising  by 
those  merchants  who  entered  into  it.     The  articles  of  property 
given  away  by  the  company,  of  which  appellee  was  the  man- 
ager, was  not  by  lot  or  chance,  nor  by  way  of  distribution  of 
prizes   among  share   or  ticket-holders   in   any   chance   scheme. 
We  are  quite  clear  that  there  was  nothing  in  the  transaction 
offensive  to  the  statute  against  "lotteries"  and  "gift  enterprises." 
The  case  of  Lansburgh  v.  District  of  Columl)ia,  11  App.  Cas. 
(D.  C.)  512,  relied  on  by  appellant  as  an  authority  in  this  case, 
was  based  on  a  statute  which  in  terms  defined  wliat  should  con- 
stitute a  "gift  enterprise"  within  tlie  meaning  of  the  statute. 
Our  statute  does  not  undertake  to  do  this.     And,   as   stated 
above,  our  statute  is  plainly  intended  to  suppress  the  evil  of 
gaming — and  the  "gift  enterprise"  denounced,  like  the  lottery, 
is  such  a  scheme,  device,  or  contrivance  into  which  the  element 
of  chance  enters  in  the  determination  of  results.     The  Lans- 
burgh case,  supra,  can  hardly  be  said  to  be  in  point  since  the 
statute   in   that  case  defined  the    "gift  enterprise"    prohibited. 
Besides,  the  following  cases  are  opposed  to  the  views  expressed 
in  that  case,  viz.:  Commonwealth  v.  Sisson,  ITS  ]\Iass.  5T8.  GO 
X.  E.  385;  People  **^  ex  rel.  :\[a(ldon  v.  Dycker,  72  Apj).  Div. 
308,  76  X.  Y.  Supp.  Ill;  State  v.  Dalton.  22  R.  I.  77,  84  Am. 
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St.  Eep.  818,  46  Atl.  234;  Ex  parte  McKenna,  126  Cal.  429, 
58  Tac.  916. 

We  concur  in  the  decision  of  the  jvidge  of  the  city  court,  that 
under  the  facts  no  legal  cause  existed  for  detaining  the  defend- 
ant, and  he  was  properly  discharged  from  custody. 

As  to  whether  the  affidavit  charged  any  offense  at  all,  in 
affirming  that  such  offense  "was  in  the  opinion  of  the  complain- 
ant committed,"  etc.,  we  merely  call  attention  to  the  case  of 
IMonroe  v.  State,  137  Ala.  88,  34  South.  382.  Xo  objection, 
however,  was  made  to  the  affidavit,  and  the  conclusion  reached 
by  us  on  the  facts  in  the  case  renders  it  unnecessary  to  express 
any  opinion  on  the  question,  had  an  objection  been  raised. 

Affirmed. 


What  Constitutes  a  Lottery  is  the  subject  of  a  note  to  Yollow- 
stone  Kit  v.  State,  16  Am.  St.  Eep.  42-48.  The  three  essential  in- 
gredients of  a  lottery,  it  is  said,  are  consideration,  prize,  and  chance: 
Equitable  Loan  etc.  Co.  v.  Waringr,  117  Ga.  599,  97  Am.  St.  Rep.  177, 
44  S.  E.  320.  As  to  whether  tradinjr  stamps  transactions  amount  to 
gift  enterprises  or  lotteries,  see  State  v.  Hawkins,  95  Md.  133,  93  Am. 
St.  Ren.  328,  51  Atl.  850;  State  v.  Dalton,  22  R.  I.  77.  84  Am,  St.  Rep. 
818,  4G  Atl.  234. 


VIBERG  V.  STATE. 

[138  Ala.  100,  35  South.  53.] 

INDICTMENT — Sufficiency — Averment  of  Surname. — An  in- 
dictment averring  the  surname  of  the  defendant  under  an  alias  is 
sufficient  on  demurrer,      (p.  23.) 

EVIDENCE— Res  Gestae,— What  was  said  between  a  de- 
fendant and  tlie  person  from  whom  money  is  alleged  to  have  been 
stolen,  from  the  time  of  their  meeting,  up  to  the  time  of  tiie  com- 
mission of  the  larceny,  is  admissible  as  part  of  the  res  gestae,  (p. 
23.) 

LARCENY— Evidence.— If  it  is  shown  that  tluj  defendant 
charged  with  larceny  and  the  person  from  whom  the  money  is  alleged 
to  have  been  stolen  were  strangers,  and  that  immediately  after  the 
taking  of  the  money  the  defendant  fled,  tli^  prosecution  may  show  ly 
the  person  from  whom  the  money  is  alleged  to  have  been  stolen  th:it 
when  be  next  saw  the  defendant  he  was  under  a  circus  tent  and  undi'r 
arrest.  Such  evidence  tenuis  to  iilrntify  the  defen<lant  and  has  some 
bearing  on  the  question  of  his  flight,      (p.  23.) 

EVIDENCE — Witnesses. — The  occupation,  residence,  and 
whereabouts  of  a  witness  at  a  certain  time  may  always  be  shown  by 
his  own  tt'stimony.      (p.  23.) 

LARCENY — Former  Conviction  as  Evidence, — The  record  of  a 
former  conviction  for  larceny  is  admissible  against  a  person  charged 
with  larceny,  although  suidi,  record  shows  a  pending  appeal  from  such 
former  conviction,      (p.  25.) 

LARCENY— Indictment. — Ownership  of  Money  stolen  is  prop- 
erly alleged  to  be  in  one  who  holds  it  as  a  bailee,     (p.  25.) 
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T.  Richardson,  for  the  appellant. 

M.  Wilson,  attorney  general,  for  the  state. 

104  TYSON,  J.  In  Haley  v.  State,  63  Ala.  89,  it  was  held 
that  the  averment  of  the  name  of  the  defendant  under  an  alias 
dictus  was  proper.  In  that  ease,  the  Christian  name  of  the 
defendant  was  averred  under  an  alias,  while  in  this  case  the 
surname  of  the  defendant  is  so  averred.  If  proper  in  the  one, 
it  is  necessarily  proper  in  the  other.  It  was  unnecessary  to 
repeat  the  Christian  name,  before  the  surname  Viberg.  To 
have  done  so  would  not  have  made  the  averment  plainer.  It 
would  simply  have  been  a  mere  repetition.  The  demurrer  to 
the  indictment  was  properly  overruled. 

What  was  said  between  defendant  and  Thomas,  from  whom 
it  is  alleged  the  money  was  stolen,  from  the  time  of  their  meet- 
ing at  the  bank  until  they  reached  the  place  where  the  larceny 
was  committed,  being  part  of  the  transaction  which  culmi- 
nated in  the  commission  of  the  offense,  was  clearly  admissible 
as  part  of  the  res  gestae:  Churchwell  v.  State,  117  Ala.  12-1, 
23  South.  72. 

Tlie  evidence  in  behalf  of  the  state  tended  to  prove  that  after 
the  defendant  acquired  the  possession  of  the  money  and  gave  it 
to  tbe  negro,  whom  the  jury  was  authorized  to  find  was  his  ac- 
complice, he  ran  rapidly  away  *^^  in  one  direction,  while  the 
negro  ran  in  an  opposite  one.  It  was  shown  that  defendant 
and  Thomas  were  strangers.  It  was,  therefore,  entirely  com- 
petent for  the  solicitor  to  show  by  Thomas  that  when  he  next 
saw  defendant,  after  the  larceny,  he  was  under  the  circus  tent 
and  under  arrest.  This  evidence  was  competent  for  the  pur- 
pose of  identifying  defendant  and  also  had  some  bearing  on  the 
question  of  flight:  Bell  v.  State,  115  Ala.  25,  38,  39,  22  South. 
52G;  Koch  v.  State,  115  Ala.  99,  22  South.  471. 

On  cross-examination  of  defendant  as  a  witness,  he  was  a^ked, 
''Were  you  not  connected  with  the  circus  that  was  here  that 
day?"  Xo  objection  was  interposed  to  this  question  until  after 
defendant  had  answered,  "Yes."  But  had  it  been  timely  inter- 
posed, we  apprehend  there  would  have  been  no  merit  in  the  ob- 
jection. For  it  is  always  competent  to  show  by  a  witness  his 
occupation  and  residence. 

Nor  can  the  objection  to  the  question  propounded  to  defend- 
ant, as  a  witness,  on  cross-examination :  "Have  you  ever  been  in 
Montgomery  before?"  be  of  any  avail.     If  error  was  couunitted 
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in  allowing  the  question  to  be  asked,  which  we  do  not  concede, 
we  cannot  conceive  how  it  could  possibly  prejudice  the  defend- 
ant. For  the  same  reason,  the  question  asked  defendant  if  he 
resided  in  Alabama  must  be  held  to  have  been  innocuous. 

The  prosecution  was  allowed  to  introduce  in  evidence,  against 
the  objection  of  defendant,  the  record  of  his  former  conviction 
of  petit  larceny.  The  record  showed  that  he  had  taken  an  ap- 
peal, in  that  case,  to  this  court,  and  we  may  assume,  if  that 
were  important,  though  not  affirmatively  shown  by  the  record 
before  us,  that  the  execution  of  that  judgment  had  been  sus- 
pended as  required  by  section  4319  of  the  Code.  Section  1795 
of  the  Code  provides  that:  "No  objection  must  be  allowed  to 
the  competency  of  a  witness  because  of  his  conviction  for  any 
crime,  except  perjury  or  subornation  of  perjury;  but  if  he  has 
been  convicted  of  other  infamous  crime,  the  objection  goes  to 
his  credibility."  It  cannot  be  doubted  that  a.  judgment  of  con- 
viction is  necessary,  before  the  provisions  of  the  statute  can 
be  availed  of :  Clark's  Manual  of  Criminal  Law,  sec.  2437 ; 
Powell  V.  State,  72  Ala.  194.  Xor  can  it  be  seriously  doul)ted 
that  petit  larceny  ^****  is  an  infamous  crime  and  that  a  convic- 
tion for  that  ofTonse  goes  to  the  credibility  of  the  person  con- 
victed as  witness:  Sylvester  v.  State,  71  Ala.  17;  Smith  v. 
State,  129  Ala.  89,  87  Am.  St.  Rep.  47,  29  South.  699.  Tliis 
seems  to  bo  conceded,  but  it  is  insisted  that  the  appeal  to  this 
court  and  the  suspension  of  the  judgment  operated  to  annul 
the  judgment  of  conviction.  Clearly,  if  this  is  true,  then  tlie 
judgment  of  conviction  was  improjx'riy  admitted  in  evidence. 
On  the  other  hand,  if  it  is  not  true,  but  the  execution  tliereof 
was  simply  suspended  pending  the  appeal,  the  ruling  of  the 
trial  court  was  proper.  At  common  law  the  judgment  of  con- 
viction would  liave  disqualified  the  witness:  Sylvester  v.  Stale, 
71  Ala.  17.  This  disqualification  or  disability  can  l)e  reinoveil 
in  two  ways:  1.  By  a  reversal  of  the  judgment;  and  2.  l^y  a 
pardon.  Tntil  one  of  tliese  modes  had  l)een  successfully  re- 
ported to,  the  convicted  person  continued  to  be  infamous  and  the 
disability  created  by  the  judgment  of  conviction  was  still  ujion 
him:  1  Creenleaf  on  Evidence,  sec.  377,  and  note.  Tlie  point 
under  consideration  was  directly  jiresented  and  decided  by  tbe 
supreme  court  of  ^Missouri  in  the  case  of  Ritter  v.  Democratic 
Press  Co.,  08  ^fo.  4r)8.  In  that  case  the  witness  had  been  con- 
victed of  o1)taining  money  under  false  ])retenses,  but  had  ap- 
pealed his  case  to  the  sn])reme  court  and  ol)tained  a  sui)er-e(l('as. 
Pending  the  appeal  and  a  suspension  of  the  judgment,  he  was 
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offered  as  a  witness,  but  was  excluded.  The  court,  after  quot- 
ing the  statute  disqualifying  the  witness,  said :  "The  only  ques- 
tion is  whether  Saunders,  sentenced  as  he  has  been  to  the  peni- 
tentiary, though  he  had  appealed  to  this  court,  where  the  judg- 
ment was  reversed,  was,  at  the  time  he  was  offered  as  a  witness, 
a  competent  one.  We  think  the  circuit  court  properly  excluded 
him.  He  was  convicted  of  a  crime  which  disqualified  him  as 
a  witness,  and  the  subsequent  reversal  of  that  judgment  by  this 
court  could  not  be  anticipated  by  the  circuit  court."  Although 
the  court  does  not  in  express  terms  hold  that  the  judgment  of 
conviction  was  not  annulled  by  Saunders'  appeal,  yet,  it  is 
clear  that  this  is  the  principle  underlying  the  decision.  Under 
our  statutory  system,  a  mere  appeal  does  not,  in  any  case, 
operate  to  suspend  a  final  judgment  or  decree.  In  civil  cases, 
in  order  to  ^^"^  prevent  the  enforcement  of  the  judgment  or 
decree,  where  an  appeal  is  taken  therefrom,  a  supersedeas  is  nec- 
essary. And  doubtless,  if  it  were  not  for  the  provisions  in  the 
statutes  making  it  mandatory  on  the  court  in  criminal  cases, 
when  defendant's  desire  to  appeal  is  made  known,  to  suspend 
the  execution  of  the  judgment  of  conviction  pending  the  appeal, 
the  judgment  would  be  enforced  notwithstanding  an  appeal  was 
taken:  Code,  sees.  4318,  4319;  White  v.  State,  134  Ala.  197,  32 
South.  320.  Tliese  statutes  go  no  further  than  indicated  above. 
They  simply  provide  that,  upon  its  being  made  known  to  the 
court  that  the  defendant  desires  to  take  an  appeal,  ^'judgment 
must  be  rendered  on  the  conviction,  but  the  execution  thereof 
must  be  suspended  pending  the  appeal."  They  do  not  in  any- 
wise interfere  with  the  finality  of  the  judgment  or  its  validity. 
Xor  do  they  make  its  finality  dependent  upon  an  afhrmance  or 
a  reversal  by  the  court.  Their  effect  is  to  prevent  the  enforce- 
]nent  or  execution  of  the  judgment  while  the  appeal  is  pending, 
and  this  clearly  marks  the  limit  of  their  operation.  Our  con- 
clusion is,  that  the  judgment  of  conviction  remained  in  full 
force  and  effect  in  so  far  as  it  was  an  adjudication  of  the  guilt 
of  the  defendant  for  the  purpose  for  which  it  was  offered  in 
evidence. 

The  evidence  showed  that  tlie  money  stolen  was  proceeds  of 
cattle  which  Thom.as,  in  whom  the  ownership  of  the  money  is 
alleged,  had  been  intrusted  to  sell  for  his  father.  This  consti- 
tuted him  a  bailee  of  the  money  and  the  ownership  of  it  w;i- 
properly  laid  in  him:  Fowler  v.  State,  100  Ala.  96,  14  Soutli. 
860. 
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The  two  written  charges  requested  by  defendant  were  prop- 
erly refused. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
aHirincd. 


The  Crime  of  Larceny  is  discussed  in  the  monographic  notes  to 
People  V.  Miller,  88  Am.  St.  Rep.  599-608;  State  v.  Homes,  57  Am. 
Dec.  271-286. 

The  CredtbiUt!/  of  a  Witness  may  be  impeached  by  proof  of  his  con- 
viction of  larceny:  See  the  monographic  note  to  Lodge  v.  State,  82 
Am.  St.  Kep.  35,  on  evidence  admissible  as  bearing  upon  the  credibility 
or  bias  of  witnesses. 

What  Evidence  is  Admissible  as  Part  of  the  Res  Gestae  is  con- 
sidered in  the  monographic  note  to  People  v.  Vernon,  95  Am.  Dec. 
51-76.  No  fixed  time  or  distance  from  the  main  occurrence  can  be 
est:il)lished  as  a  rule  to  deterniino  what  shall  he  part  of  the  res 
gestae:  Keefer  v.  Pacific  Mut.  Life  Ins.  Co.,  201  Pa.  St.  448,  88  Am. 
St.  Kep.  822,  51  Atl.  366.  Time  is  not  necessarily  a  controlling 
clement  or  principle  in  the  matter:  ColTin  v.  Bradbury,  3  Idaho,  770, 
95  Am.  St.  Rep.  37,  35  Pac.  715;  Iloneycutt  v.  State,  42  Tex.  Cr, 
129.  96  Am.  St.  Rep.  797,  57  S.  W.  806.  '  Evidence  of  circumstances 
leading  up  to  the  umin  fact  are  admissible:  Ilannabalson  v.  Sessions, 
116  Iowa,  457,  93  Am.  St.  Rep,  250.  90  N.  W.  93. 


STATE  V.  SMITH. 

[138  Ala.  Ill,  35  South.  42.1 

HABEAS    CORPUS— Discharge    After    Commitment. —If    the 

etntute  forbitls  a  conviction  for  felony  upon  the  uncorroborated  tes- 
timony of  an  accomplice,  such  evidence  alone  is  not  sufTicient  to 
justify  a  matristrate  in  committing  a  prisoner  for  trial  for  a  felony, 
and  he  is  entitled  to  his  discharge  upon  habeas  corpus,     (p.  29.) 

'M.  Wilson,  attorney  general,  for  the  state. 

J.  F.  Sanders,  for  the  appellee, 

*^^  ^rcCTjETJjAX,  C.  J.  Some  doubt  was  expre.=sod  or  im- 
pliod  in  Ex  ])arte  West,  100  Ala.  Go,  M  South.  901,  of  the 
soiindno-s  of  the  propositions  announced  in  Ex  parte  Champion, 
52  .\la.  311,  to  the  efTcct  that  when  a  prisoner  committed  on 
preliminary  examination  applies  for  his  discharge  on  habeas 
corpus,  he  "ought  not  to  be  discharged  without  all  the  wit- 
nesses that  had  been  ])reviously  examined  against  him,  if  still 
living  and  attainable,  Ix^ing  produced  and  examined,"  and  that 
"in  the  absence  of  any  material  witness  who  previouslv  testi- 
fied against  ^^^  him,  the  question  for  consideration  should  re- 
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late  to  the  amount  of  bail,  if  the  case  be  bailable."  What  was 
thus  said  in  Champion's  case  and  also  what  was  said  in  West's 
case  in  criticism  thereof  seem  to  have  been  dicta.  We  do  not 
propose  to  declare  here  which  of  these  dicta  is  sound,  for,  being 
unnecessary  to  the  decision  of  the  case  in  hand,  our  declaration 
would  be  dictum  also;  but  we  refer  to  those  cases  here  for  the 
purpose  of  convenience  in  future  discussions  of  the  question 
when  its  determination  may  become  necessary. 

In  the  present  case  we  hold  tliat  the  bill  of  exceptions  shows 
that  all  the  testimony  adduced  before  the  committing  magis- 
trate was  before  the  probate  judge  on  the  trial  had  in  response 
to  the  petition  for  habeas  corpus  and  discharge.  It  was  shown 
that  only  one  witness  was  examined  by  the  magistrate,  that 
that  witness  was  present  at  the  trial  on  habeas  corpus  before 
the  probate  judge  so  that  he  might  have  been  examined  by  the 
state  if  its  prosecuting  officer  had  desired  to  examine  him.  and 
that  the  petitioner  admitted  not  only  that  he  would  testify  on 
this  trial  what  he  had  deposed  to  on  the  preliminary  hearing, 
stating  what  his  testimony  on  that  hearing  was,  but  also  that 
that  testimony  would  be  sufficient  to  show  probable  cause  to 
believe  the  petitioner  guilty  of  the  offense  charged  and  hence 
to  require  a  denial  of  his  prayer  to  be  discharged,  but  for  the 
fact  that  the  witness,  as  shown  by  his  testimony  as  adduced  on 
the  former  trial  and  as  brought  before  the  court  in  the  man- 
ner we  have  indicated  on  this  trial,  was  an  accomplice  of  the 
petitioner  if  the  latter  was  at  all  implicated  in  the  offense.  In 
our  opinion,  the  whole  of  the  evidence  on  preliminary  hearing 
was  in  this  manner  laid  before  the  probate  judge;  and  we  shall 
consider  the  case  here  as  if  that  witness  had  been  sworn  and  ex- 
amined, saving  the  possible  complication  that  might  have  re- 
sulted from  the  petitioner's  having  introduced  him. 

The  above  conclusion  leaves  but  one  question  in  the  case. 
That  is  whether  the  uncorroborated  testimony  of  an  accomplice 
mav  be  sufficient  to  show  probable  cause  to  believe  that  a  felony 
has  been  committed  and  that  the  party  under  inquiry  is  guilty 
thereof.  An  accomplice  *^*  was  a  competent  witness  at  com- 
mon law.  when  in  the  discretion  of  the  court  or  prosecuting 
officer  he  was  admitted  as  a  witness;  but  his  testimony  was 
reirarded  as  issuing  from  a  polluted  source,  and  it  was  the 
recognized  practice  of  the  courts  to  charge  juries  that  it  should 
be  received  with  caution  and  closely  and  doubtingly  examine'!, 
and  to  advise  them  that  a  conviction  should  not  be  had  upon 
it  unless  it  was  corroborated  in  some  material  particular  to  the 
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connection  of  the  defendant  with  the  act  charged:  1  Am.  & 
Eng.  Ency.  of  Law,  393,  397-400. 

^lany  years  ago  the  foregoing  principles  of  the  common  law 
were  accentuated  and  crystallized  into  a  statute  in  this  state 
which  positively  forbade  a  conviction  in  any  case,  felony  or 
misdemeanor,  on  the  uncorroborated  testimony  of  an  accom- 
plice. By  an  act  of  1863  it  was  provided  that  said  statute 
should  "not  extend  to  trials  on  indictments  for  misdemeanor," 
and  thereafter  the  original  statute  took  on  the  form  it  now  has 
as  einliodied  in  section  5300  of  the  Code,  viz. :  "A  conviction 
of  felony  cannot  be  had  on  the  testimony  of  an  accomplice,  un- 
less corroborated  by  other  evidence  tending  to  connect  the  de- 
fendant with  the  commission  of  the  offense ;  and  such  corrobora- 
tive evidence,  if  it  merely  shows  the  commission  of  the  offensC; 
or  the  circumstances  thereof,  is  not  sufficient."  It  is  to  be 
noted  that  this  statute  in  terms  operates  only  to  prevent  con- 
victions of  felony  on  the  testimony  of  an  accomplice.  It  does 
not  in  terms  api)ly  to  preliminary  examinations  nor  to  trials 
on  habeas  cor})us  nor  to  the  exclusion  of  a  finding  of  probable 
cause  for  believing  that  an  offense  has  been  committed  and  that 
the  accused  is  guilty  thereof,  on  such  examination  or  trial.  Yet, 
in  our  opinion,  its  effect  is  to  stamp  a  policy  upon  the  adminis- 
tration of  the  law  in  this  connection  whieli  cannot  be  carried 
out  unless  it  be  given  operation  upon  cases  wliere  the  incjuiry 
is  probable  cause  vel  non,  as  well  as  where  the  inquiry  is  as 
to  alisolute  guilt.  The  statute  infects  tlie  testimony  of  accom- 
plices with  such  absolute  infirmity  as  that  not  only  may  the 
citizen  be  not  convicted  upon  it,  but  as  also  that  he  should  not 
he  (lei)rive(l  of  his  liberty  '^•'  in  antici])ation  of  a  final  trial  upon 
it.  A  consideration  of  practicabilities  in  the  administration  of 
the  criminal  law,  so  to  speak,  would  seem  to  enforce  the  same 
conclusion.  Why  should  tlie  citizen  be  held  to  the  grand  jury, 
or  indicted  by  the  grand  jury  on  testimony  upon  wliich  no 
petit  jury  could  possibly  convict  him?  What  good  end  could 
\)C  served  by  such  a  proceeding?  Can  there  be  said  to  W  even 
prohalilc  cause  shown  in  any  case  i)y  ttstimony  which  the  law 
expressly  and  po.-i lively  d:'clares  to  be  insuflicient  to  support  a 
conviction?  Wv  think  not.  The  whole  theory  of  holding  ac- 
cused persons  to  the  grand  jury  is  tliat  tlie  evidence  before  tlie 
examining  nuigistrate  or  the  judge  on  habeas  corpus  is  sufficient 
to  sustain  a  finding  of  guilt  by  a  petit  jury  when  lie  shall  be 
indicted  and  brought  to  the  bar  of  the  court,  ^\^len  there  is 
not  such  evidence,  it  is  not  the  contemplation  of  the  law  that 


June,  1903.]  State  v.  Smith.  29 

the  accused  shall  be  held.  To  hold  him  would  be  a  vain  and 
useless  thing,  involving  his  incarceration  not  as  a  punishment 
for  crime  and  not  really  to  the  end  that  he  should  be  tried  for 
a  crime  charged,  of  his  probable  guilt  of  which  there  is  evidence 
to  prove,  but  at  the  best  upon  a  mere  speculation  that  evidence 
may  be  found  to  corroborate  that  of  the  accomplice.  The  evi- 
dence before  the  probate  judge  in  this  case  tending  to  show  the 
guilt  of  the  petitioner  was  that  of  the  accomplice  alone  and  un- 
corroborated. The  judge  correctly  discharged  the  petitioner, 
and  his  order  to  that  effect  is  affirmed. 


RIGHT   OF   PRISONER   TO   DISCHARGE   ON   HABEAS   CORPUS 
AFTER  COMMITMENT  AND  BEFORE  TRIAL.* 
I.    Attack  on  Jurisdiction. 
II.     Inquiry  into  Sufficiency  of  Evidence. 

a.  Practice  in  National  Courts. 

b.  Practice  in  State  Courts. 

III.  Inquiry  into  Want  of  Probable  Cause. 

IV.  Right  to  Speedy  TriaL 
V.    Defective  Commitment. 

VI.     Defective  Indictment. 
VII.     Extradition, 

a.  Jurisdiction. 

b.  Sufficiency  of  Evidence. 

c.  Identity  of  Prisoner. 

d.  Guilt  of  Accused. 

I.    Attack  on  Jurisdiction. 

After  a  prisoner  has  been  committed  by  a  magistrate  to  answer  for 
a  crime,  he  is  entitled  to  test  the  jurisdiction  of  such  magistrate  to 
coaimit  him,  by  a  w/it  of  habeas  corpus;  but  such,  writ  cannot  be  used 
as  a  mere  substitute  for  a  writ  of  error  or  review  and  can  be  issued 
only  to  relieve  from  imprisonment  under  a  commitment  by  a  court, 
when  such  court  lias  acted  without  jurisdiction  or  has  exceeded  its 
jurisdiction,  and  its  order  is  for  that  reason  voi<l:  In  re  Boyd,  49  Fed. 
48;  Ex  parte  Dela,  25  Xev.  346,  »3  Am.  St.  Kep.  603,  60  Pac.  217.  If  a 
prisoner  is  held  under  a  legal  commitment,  the  writ  of  h;il;eas  corpus 
raises  only  the  question  of  the  jurisdiction  of  the  court  to  make  tho 
order  of  commitment:  In  re  Eldied,  46  Wis.  530,  1  N.  W.  175.  The 
writ  of  hal)cas  corpus  does  not  extend  beyond  the  question  of  juris- 
diction, and  tlie  validity  of  the  process  of  commitment  upon  its 
face:  Ex  parte  Long,  114  Cal.  159,  45  Pac.  1057.  The  proeoe<ling3 
on  habeas  corpus  after  commitir.ent  and  ]  efore  indictment  are  limited 
to  an  inquiry  whetlier  the  ma'^ristrate  had  jurisdiction  to  commit,  the 
sufficiency   of   the   proceedings,   and   whether   there   is   any   testimony 

*RKFERENCB   TO   MONOGRAIHIC    NOTE. 

When  prisoner  may  be  released  on  habeas  corpus  after  judgment  aud  sentence: 
87  Am.  St.  Rep.  167-203. 
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tending  to  sTiow  probable  cause:  In  re  Chamberlin,  62  Kan.  866,  61 
Pac.  805;  Ex  parte  Rickelt,  61  Fed.  203.  Whtere  there  can  be  no  in- 
quiry wliether  the  charge  upon  which  the  prisoner  is  committed  consti- 
tutes an  offense  against  the  statute  until  the  meeting  of  the  grand 
jury,  and  no  relief  from  imprisonment  meantime,  even  if  the  charge  is 
unfounded,  a  writ  of  habeas  corpus  may  issue:  In  re  Barber,  75  Fed. 
980.  If  the  commitment  is  clearly  illegal,  objection  to  it  and  to  the 
jurisdiction  of  the  court  may  be  taken  by  habeas  corpus:  McClaughry 
V.  Doming,  186  U.  S.  49,  22  Sup.  Ct.  Rep.  786;  People  v.  Barrett,  203 
111.  99,  96  Am.  St.  Rep.  296,  67  N.  E,  742.  If  the  evidence  certified 
by  the  committing  magistrate  fails  to  show  the  venue,  th«  commit- 
ment is  fatally  defective  and  his  jurisdiction  to  make  such  order 
may  be  attacked  by  habeas  corpus:  Ex  parte  Brenner,  3  Wyo.  412, 
26  Pac.  993.  In  the  absence  of  any  evidence  whatever  that  a  crime 
has  been  committed,  or  that  the  p^souer  was  guilty  thereof,  the  mag- 
istrate is  without  jurisdiction  to  issue  an  order  of  commitment,  and 
the  prisoner  is  entitled  to  the  writ  of  habeas  cor[)us  to  ascertain  such 
facts  and  to  obtain  liis  discharge:  People  v.  Wells,  57  App.  Div. 
(N.  Y.)  140,  68  N.  Y.  Supp.  59;  Matter  of  Henry,  13  Misc.  Rep.  (N. 
Y.)  734,  35  N.  Y.  Supp.  210.  On  the  hearing  of  a  writ  of  habeas 
corpus  to  test  the  juri!sdi<'tion  of  the  committing  magistrate,  the  pris- 
oner can  have  no  inquiry  made  as  to  his  guilt  or  innocence  of  the 
crime  charged:   Farmer  v.  Lewis,  92  Ind.  444,  47  Am.  Rep.  153. 

II.     Inquiry  into  Sufficiency  of  Evidence. 

a.  Practice  in  National  Courts.— The  practice  in  the  national  courts 
on  application  for  a  writ  of  habeas  corpus  after  commitment  and  be- 
fore trial  seems  to  be  settled  that  if  there  is  ovi.lcnce  lending  to 
show  that  a  person  who  has  been  committed  by  a  United  States  com- 
missioner for  an  offense  against  the  laws  of  the  I  iiited  States  is 
guilty,  the  sufficiency  of  such  evidence  is  not  open  to  review  on  a 
proceeding  by  habeas  corpus,  and  while  the  relator  is  held  according 
to  the  judgment  of  such  commissioner  upon  any  competent  evidence, 
he  is  not  held  in  custody  contrary  to  law:  In  re  Byron,  18  Fed. 
722;  In  re  Barber,  74  Fed.  980.  The  court  will  not  inquire  into  the 
merits  of  the  decision  of  the  commissioner,  but  only  as  to  whether 
an  offense  is  charged  and  whether  tlie  coiiiinissioner  has  power  to  in- 
quire into  and  adjudge  the  complaint:    In  re  Morris,  40  Fed.    824. 

Haljcas  corpus  will  not  lie  to  determine  the  simple  question  of  law, 
whether  the  facts  proved  before  the  commissioner  on  preliminary  hear- 
ing are  suflicient  to  constitute  the  crime  for  which  the  prisoner  has 
been  committed:  Ex  parte  Rickelt,  61  Fed.  203.  "The  writ  of  habeas 
corpus  cannot  be  used  as  a  writ  of  error  to  renew  the  action  of  the 
United  States  commissioner  within  his  jurisdiction.  If  it  were  a 
question  wliether  the  crime  charged  had  liceu  conimitted  in  tlic  dis- 
trict to  which  the  removal  was  about  to  be  nmde — tiiat  is,  wliether 
the  crime  chargcil  was  within  tlio  jurisdiction  of  the  courts  of  th;it  dis- 
trict— this  would  be  a  i)roper  proceeding  to  test  it.  If  it  were  a 
question  whether  the  act  under  which   the  prosecution   is  being  con- 
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ducted  was  constitutional,  that,  too,  might  be  tested  by  habeas  corpus 
proceedings.  Not  so,  however,  the  simple  question  whether  the  facts 
alleged  and  proven  are  in  law  suflScient  to  constitute  the  crime  de- 
scribed in  th,e  statute.  That  is  a  question  for  the  consideration  of  the 
regular  tribunals  before  whom  it  may  be  raised  in  the  due  procedure 
of  indictment  and  trial.  The  writ  of  habeas  corpus  is  a  collateral 
proceeding,  and  its  scope  is  limited,  as  above  stated.  This  conclusion 
is  fully  supported  by  the  decision  of  the  supreme  court  of  the  United 
States  in  Horner  v.  United  States,  143  U.  S.  570,  12  Sup.  Ct.  Eep. 
522":  Ex  parte  Eickelt,  61  Fed.  205.  In  Ee  Martin,  5  Blatchf.  303, 
Fed.  Cas.  No.  9151,  and  in  Ee  Campen,  Fed.  Cas.  No.  16,835,  it  was  held 
however,  that  the  court  on  habeas  corpus  is  not  concluded  by  the  find- 
ing of  the  committing  magistrate,  but  may  go  behind  his  order  of  com- 
mitment, and,  by  a  certiorari,  look  into,  and  determine,  the  sufficiency 
of  the  evidence  taken  before  him,  and  upon  the  hearing  of  the  writ, 
after  an  examination  of  all  of  the  evidence  taken  before  the  magistrate, 
do  what  in  its  jtidgment  ought  to  be  done  in  the  premises,  and  either 
remand  or  discharge  the  prisoner. 

b.  Practice  in  State  Courts. — Although  there  is  great  conflict  in 
the  authorities,  undoubtedly  the  better  rule  in  the  state  courts  is,  that 
if  one  has  been  committed  to  jail  for  trial  by  magistrate  on  any  evi- 
dence tending  to  show  that  he  is  guilty  of  the  offense  charged,  he  is 
not  entitled  to  his  release  on  habeas  corpus,  on  the  ground  that  the 
evidence  is  not  sufficient  to  sustain  the  charge  against  him.  The  pro- 
ceedings before  indictment  being  generally  limited  to  the  inquiry 
as  to  whether  the  magistrate  had  jurisdiction  to  commit  and  the 
sufficiency  of  the  proceedings,  but  not  whether  the  testimony  ad- 
duced was  sufficient  or  not:  In  re  Chamberline,  62  Kan.  866,  61  Pac. 
805.  "The  court  or  judge  is  not,  in  such  cases,  to  sit  as  a  court  of 
review,  to  determine  the  suf&eiency  of  the  evidence  as  respects  the 
guilt  or  innocence  of  the  accused,  but  to  inquire  whether  the  pro- 
ceedings were  without  jurisdiction,  or  the  determination  of  the  mag- 
istrate unsupported  by  evidence.  His  judgment  in  the  premises, 
upon_  the  evidence,  must  stand  if  there  is  any  evidence  reasonably 
tending  to  support  it":  State  v.  Hayden,  35  Minn.  283,  28  N.  W. 
659.  The  same  court  lays  down  a  little  broader  rule  in  Ee  Snell,  31 
Minn,  110,  16  N.  W.  692,  where  it  holds  that  the  evidence  upon 
which  a  prisoner  is  bound  over  and  committed  by  a  justice  of  tlie 
peace  may  be  examined  by  the  court  before  which  the  prisoner  is 
brought  on  habeas  corpus  for  the  purpose  of  determining  whether  it 
fairly  and  reasonably  tends  to  sliow  the  commission  of  the  offense 
charged,  and  whether  it  tends  fairly  and  reasonably  to  make  out 
probable  cause  for  charging  the  prisoner  with  its  commission.  The 
judgment  of  the  committing  magistrate  should  not  be  rejudgeil  by 
an  inquiry  into  the  weight  of  the  evidence  further  than  is  ncessary 
to   determine   these   two   propositions. 

The  supreme  court  will,  in  the  exercise  of  its  original  jurisdirtion 
in  matters  of  habeas  corpus,  decline  to  review  the  evidence    or  the 
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sufiSciency  of  the  testimony,  taken  before  a  district  judge  on  a  pre- 
liminary examination.  To  thus  review  his  commitment,  shown  to 
be  regular  and  legal  in  form,  would  be  in  reality  a  sort  of  collateral 
appeal,  not  granted  by  law  or  sanctioned  bv  the  constitution:  State 
V.  Levy,  38  La.  Ann.  918;  State  v.  Scott,  43  La.  Ann.  857,  9  South. 
50L  On  a  writ  of  certiorari  to  review  the  action  of  a  court  in  re- 
fusing to  discharge  a  prisoner  on  habeas  corpus,  if  it  appears  that 
he  is  held  under  a  regular  commitment  by  a  magistrate,  having 
jurisdiction  of  the  case,  the  sufficiency  of  the  evidence  upon  which 
the  commitment  was  made  will  not  be  inquired  into:  Ex  parte  Per- 
due, 58  Ark.  285,  24  S.  W.  423.  If  the  examining  court  or  magis- 
trate has  jurisdiction,  and  it  is  clearly  shown  by  the  record  that  an 
offense  has  been  committed  and  that  the  accused  probably  committed 
it,  the  supreme  court  will  not,  on  a  writ  of  habeas  corpus,  weigh 
such  evidence  to  see  if  it  is  sufficient:  In  re  Balcom,  12  Neb.  316,  11 
N.  W.  312.  On  habeas  corpus  to  avoid  a  commitment  thfi  court 
should  never  consider  the  weight  or  credibility  of  the  evidence  under 
which  such  commitment  is  made:  People  v.  Dunlap,  32  Misc.  Kep. 
(N.  Y.),  390,  66  N.  Y.  Supp.  161.  The  writ  of  habeas  corpus  is  not 
intended  as  a  writ  of  review  to  correct  the  errors  of  inferior  tri- 
bunals, and  if  the  court  finds  that  the  committing  magistrate  had 
jurisdiction  and  assumed  to  hear  evidence  which  h,e  adjudged  suffi- 
cient to  justify  the  commitment,  the  court  will  not  undertake  to  re- 
view his  adjudication  upon  that  question,  nor  undertake  to  say 
whether  lie  erred  in  adjudging  the  evidence  to  bo  sufficient.  If  the 
court  finds  that  the  warrant  under  which  the  relator  is  imprisoned 
is  prima  facie  sufficient  to  justify  the  imprisonment,  and  if,  on 
looking  beyond  the  warrant  it  is  satisfied  from  the  record  that  then> 
was  at  least  colorable  proof  before  the  court  on  which  he  might  ex- 
ercise his  judgment  in  awarding  the  commitment,  the  prisoner  will 
not  be  discluirged;  and  this  is  as  far  as  the  court  will  go  upon  habeas 
corpus:   In   re  Prime,   1   Barb.   340;   Bennac  v.  Peo])le,  4  Bar)).   31. 

On  habeas  corpus  the  court  will  not  examine  the  proceedings  of 
the  committing  magistrate  for  the  purpose  of  d(>termining  the  suffi- 
ciency of  the  evidence  to  justify  the  commitment:  In  re  Powers,  25 
Vt.  261.  If  a  prisoner  is  held  under  a  commitment  regular  and 
valid  on  its  face,  the  writ  of  habeas  corpus  raises  only  the  question 
of  jurisdiction  of  the  court  to  issue  such  process:  In  re  Powers,  25 
Vt.  2(;i:  In  re  Eldred,  46  Wis.  530,  1  X.  W.  175.  In  some  states, 
however,  a  contrary  rule  prevails.  Thus  in  Alabama,  a  prisoner,  not 
under  indictment,  committed  by  a  justice  of  the  peace  aft(>r  a  pre- 
liminary examination  may  apply  to  a  liiglier  court  for  a  writ  of 
habens  corpus,  ami  it  is  tlio  duty  of  that  court  and  he  may  be  com- 
pelled to  hoar  and  pass  upon  the  eviilence  touching  the  prisoner's 
guilt  or  innocence,  to  judge  of  its  sufficiency,  and  to  discharge  the 
prisoner  if  it  appears  that  no  offense  ha.s  been  committed,  or  that 
there  is  not  probable  caus.>  for  charging  the  prisoner  with  it:  V.x 
parte  Mahone,  30  Ala.  49,  6S   Am.   Dec   111;    Ex   parte  Champi  .n,  52 


June,  1903.]  State  v.  Smith.  33 

Ala.  311;  Ex  parte  Charleston,  107  Ala.  688,  18  South.  224.  Under 
the  earlier  statutes  of  New  York,  proceedings  by  habeas  corpus  were 
in  the  nature  of  an  appeal  from  the  decision  of  the  committing  mag- 
istrate, and  the  whole  question  as  to  the  guilt  or  innocence  of  the 
accused  was  open  for  examination  on  the  return  of  the  writ,  and 
all  the  evidence  adduced  before  the  magistrate  was  subject  to  be 
weighed  by  the  court  to  which  the  writ  was  returnable:  People  v. 
Martin,  1  Park.  Cr.  Eep.  187:  People  v.  Tompkins,  2  Edm.  Sel.  Cas. 
191.  And  additional  proof  mieht  be  received  to  enable  it  to  decide 
upon  the  legality  of  the  detention:  People  v.  Kichardson,  4  Park  Cr. 
Kep.   656. 

In  an  early  case,  it  was  held  that  the  court,  on  a  writ  of  habeas 
corpus,  might  re-examine  the  causes  of  commitment,  and  remand  or 
discharge  the  prisoner,  according  to  its  belief  of  his  innocence  or 
guilt,  based  upon  the  weight  of  the  evidence  adduced:  State  v.  Doty, 
1  Walk.  (Miss.)  230.  In  a  late  case  it  was  held  that  if  a  commit- 
ting magistrate  acting  upon  evidence,  the  weight  of  which,  looking 
at  it  from  the  most  favorable  standpoint,  does  not  reasonably  jus- 
tify the  commitment,  the  error  is  jurisdictional,  strictly  speaking, 
and  remediable  by  the  writ  of  habeas  corpus,  within  the  rule  that 
such  errors  only  can  be  reached  by  such  writ:  State  v.  Huegin,  110 
Wis.  191,  85  N.  W.  1046. 

III.    Inquiry  into  Want  of  Probable  Cause, 

While  the  court  will  not  generally,  on  a  writ  of  habeas  corpus,  go 
behind  the  commitment  issued  by  the  examining  magistrate  and 
weigh  the  sufficiency  of  the  evidence  adduced  to  establish  the  guilt 
of  the  accused,  yet  the  court  may  examine  the  evidence  produced 
before  the  committing  magistrate  for  the  purpose  of  ascertaining  if 
it  shows  probable  cause  for  believing  that  a  crime  has  been  com- 
mitted, and  whether  the  warrant  of  commitment  states  a  sufficient 
probable  cause  to  believe  that  the  person  charged  has  committed  the 
offense  stated.  If  the  evidence  and  the  warrant  fail  to  show  this 
the  prisoner  must  be  discharged:  United  States  v.  Johns,  4  Dall.  382, 
Fed.  Cas.  No.  15,481;  United  States  v.  Bates,  Fed.  Cas.  No.  14,544; 
Horner  v.  United  States,  143  U.  S.  570,  12  Sup.  Ct.  Rep.  522.  If  the 
evidence  shows  probable  cause  to  believe  that  the  accused  is  guilty 
of  the  crime  charged,  he  must  be  remanded:  Ex  parte  King,  102  Ala. 
182,  15  South.  524.  Upon  a  return  to  a  writ  of  habeas  corpus,  it  is 
proper  for  the  court  to  look  into  the  evidence  taken  before  the  com- 
mitting magistrate  to  asceitain  whether  there  is  probable  cause  to 
suppose  that  a  felony  has  been  committed  by  the  prisoner:  People 
V.  Smith,  1  Cal.  9;  Ex  parte  Sternes,  82  Cal.  245,  23  Pac.  38.  But  if 
there  is  some  evidence,  other  than  extrajudicial  admissions  of  the 
party  charged  with  the  crime,  tending  to  show  that  an  offense  has 
teen  committed,  he  will  not  lo  released  on  the  ground  of  want  of 
probable  cause  for  the  O'linniitiiiont:  Ex  parte  Becker,  86  Cal.  402, 
25  Pac.  9.  "I  am  of  opinion  that  if,  upon  review,  it  appear  that  there 
Am.    St.   Rep.,    V  .1.    100    3 
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was  any  evidence  before  the  magistrate  that  the  crime  was  com- 
mitted by  the  defendant,  jurisdiction  is  established,"  and  the 
function  of  the  court  is  not  to  review  the  preliminary  examination 
in  order  to  decide  the  question  anew,  or  to  supplant  the  examination 
of  the  magistrate  by  its  own  examination,  but  to  ascertain  if  there 
was  probable  cause  for  committing  the  prisoner:  Per  Mr.  Justice 
Jenks,  in  People  v.  Wells,  57  App.  Div.  (N.  Y.)  151,  68  N.  Y.  Supp.  59. 
The  court  issuing  the  writ,  in  the  petition  for  which  it  is  alleged  that 
the  prisoner  is  restrained  of  his  liberty  without  probable  cause,  may, 
even  though  the  process  of  commitment  is  legal  and  perfect,  examine 
the  evidence  to  ascertain  if  the  allegation  of  the  petition  is  true,  and 
discharge,  let  to  bail,  or  recommit  the  prisoner,  as  may  be  just  and 
legal:  In  re  Snyder,  17  Kan.  542.  Upon  application  by  habeas  cor- 
pus for  the  discharge  of  a  defendant  from  arrest  the  court  may  de- 
termine from  an  examination  of  the  testimony  taken  before  the 
committing  magistrate  whether  or  not  there  is  probable  cause  for 
holding  the  prisoner,  and  if  it  appears  therefrom  that  there  is  not 
such  probable  cause,  it  is  the  duty  of  the  court  to  discharge  him: 
People  v.  Stanley,  18  How.  Pr.  179;  People  v.  Tomkins,  2  Edm.  Sol. 
Cas.  191;  Ex  parte  Taylor,  5   Cow.  39. 

IV.  Bight  to   Speedy  Trial. 

If  a  person  who  has  been  committed  to  answer  upon  a  criminal 
charge  is  not  indicted  by  the  grand  jury  at  the  term  of  court  next 
after  his  commitment,  he  is  entitled  to  be  discharged  on  habeas  cor- 
pus, unless  good  cause  is  shown  for  his  further  detention,  and  the 
mere  recommendation  of  the  grand  jury  that  such  person  be  detained 
to  answer  before  another  grand  jury  is  not  of  its<>lf  good  cause  for 
his  detention:  Ex  parte  Bull,  42  Cal.  196.  But  if  one  who  has  been 
committed  to  jail  by  a  justice  of  the  peace  on  a  criminal  charge 
seeks  to  be  discharged  from  custody  by  a  habeas  corpus  proceeding, 
on  the  ground  that,  since  his  commitment,  a  regular  term  of  court 
having  jurisdiction  of  his  case  has  been  held  and  no  indictment  has 
been  found  against  him,  he  must  show  in  addition  to  this  that  the 
charge  against  him  was  fully  investigated  by  the  grand  jury:  Ex 
parte  Jefferson,   62   Miss.   223. 

A  magistrate  committing  a  prisoner  to  jail  to  await  trial  by  a 
hi^lior  court  for  a  crime  of  which  such  magistrate  has  jurisdiction 
to  finally  try  may  decline  to  hold  such  trial,  and  the  prisoner  is  not 
entitled  to  a  writ  of  habeas  corpus  to  secure  a  remand  of  his  case  to 
such  magistrate  for  a  final  trial,  on  the  g'-ound  that  he  is  entitled 
to  a  speedy  trial  for  the  crime  char<,'('d  in  the  commitment:  Ex 
parte  Smith,  79  Miss.  373.  30  South.  710. 

V.  Defective  Commitment. 

If  the  examining  court  or  magistrate  has  jurisdiction  of  the  per- 
son and  of  the  crime  charged,  the  fact  that  the  commitment  issiied 
by  such  court  or  magistrate  is  informal,  defective    or    erroneous    is 
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not  a  ground  which  entitles  the  prisoner  to  his  discharge  upon  ha- 
beas corpus.  This  rule,  must  necessarily  result  because  such  writ 
cannot  be  issued  to  perform  the  office  of  an  appeal,  writ  of  review, 
or  writ  of  error:  Manor  v.  Donahoo,  117  Ga.  304,  43  S.  E.  719;  O'Malia 
V.  Wentworth,  65  Me.  129;  In  re  Prime,  1  Barb.  340;  Commonwealth  v. 
McCabe,  22  Pa.  St.  450;  Petition  of  Semler,  41  Wis.  517.  A  prisoner 
is  not  entitled  to  his  release  upon  habeas  corpus  because  of  a  defec- 
tive commitment,  and  a  good  commitment  may  be  substituted  even 
after  the  hearing  on  the  writ:  In  re  Rogers,  75  Vt.  329,  55  Atl,  661. 
If  the  order  of  commitment  is  sufficient  in  substance,  it  must  be  held 
good  on  habeas  corpus,  although  it  contains  more  than  is  necessary  to 
be  stated  therein;  in  such  case  the  unnecessary  m^atter  will  be  re- 
garded as  surplusage:  People  v.  Smith,  1  Cal.  9.  If  the  commitment  is 
under  process  legal  and  valid  on  its  face,  this  precludes  any  inquiry 
into  the  cause  of  the  imprisonment:  Ex  parte  Sififord,  Fed.  Cas.  Mo. 
12,848.  The  omission  of  the  name  of  the  prisoner  from  the  commit- 
nieut  is  not  such  a  defect  as  will  entitle  him  to  his  discharge  on 
habeas  corpus:  Ex  parte  Bull,  42  Cal.  196;  Ex  parte  Keil,  85  Cal. 
309,  24  Pac.  742.  If  a  justice  of  the  peace  in  making  out  a  commit- 
ment for  a  prisoner  charged  with  petit  larceny  inserts  the  phrase 
' '  grand  larceny ' '  instead,  such  error  is  harmless,  and  may  be  cor- 
rected on  motion,  but  cannot  sustain  a  collateral  attack  by  writ  of 
haLeas  corpus:   Davis  v.  Bible,  134  Ind.  108,  33  N.  E.  910. 

VI.    Defective  Indictment. 

Althouf^h  the  indictment  uuder  which  the  prisoner  is  held  in  cus- 
tody is  defective,  yet  he  is  not  entitled  to  his  discharge  upon  habeas 
corpus,  if  enough  appears  from  the  face  of  the  indictment  to  charge 
the  prisoner  with  a  crime:  Ex  parte  Whitaker,  43  Ala.  323;  Ex  parte 
Kowalsky,  73  Cal.  120,  14  Pac.  399;  Ex  parte  Kitchen,  19  Nev.  178, 
18  Pac.  886.  Statutes  sometimes  provide  that  no  person  can  be  dis- 
charged from  an  imprisonment,  under  the  habeas  corpus  act,  who  is 
imprisoned  on  an  indictment,  or  by  virtue  of  process  to  enforce 
such  indictment.  It  must  necessarily  result  that  uuder  such  stat- 
utes, defects  in  an  indictment  will  not  be  inquired  into  on  habeas 
corpus:  Ex  parte  Phillips,  7  Kan.  48;  In  re  Spradleud,  38  Mo.  547. 
The  sufficiency  of  the  indictment  is  a  question  of  law  for  the  trial 
court,  and  if  such  court  errs  in  its  conclusion,  the  remedy  generally 
is  by  appeal  or  writ  of  error,  and  not  by  habeas  corpus:  Ex  parte 
Le  Eoy,  3  Okla.  322,  41  Pac.  615.  Hence,  a  prisoner  will  not  be 
entitled  to  his  discharge,  if  it  appears  upon  the  return  of  the  writ 
that  an  indictment  has  been  preferred  against  him  and  has  been 
adjudged  sufficient  by  the  court  in  which  it  is  pending,  or  if  there 
has  been  no  judgment  affirming  the  validity  of  the  indictment,  he  is 
not  entitled  to  his  discharge  on  account  of  its  insufficiency,  if  it 
charges  any  crime:  Emanuel  v.  State,  36  Miss.  627.  Where  a  pris- 
oner is  held  to  answer  an  indictment,  he  will  not  be  discharged  on 
habeas  corpus  for  insufficiency   of  the  indictment,   unless  it  affirma- 
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lively  appears  from  the  facts  alleged  that  they  cannot  under  any 
possible  statement  constitute  a  crime,  and  also,  that  there  are  spe- 
cial circumstances  requirinjj  earlier  judicial  action  than  can  be  had, 
by  demurrer  or  otherwise,  through  the  ordinary  course  of  precedure: 
In  re  Hacker,  73  Fed.  464.  On  such  proceeding  the  indictment  must 
be  considered  sufficient,  unless  it  is  so  fatally  defective  in  its  mate- 
rial averments,  that  it  would  be  the  manifest  duty  of  a  court  before 
which  it  was  presented  by  the  grand  jury  to  decline  to  take  action 
upon  it:  Matter  of  Clark,  2  Ben.  C.  C.  540,  Fed.  Cas.  No.  2797. 

The  statement  of  some  offense  known  to  the  law  is  essential  to  the 
jurisdiction  of  the  court,  and  is,  therefore,  under  well-settled  rules, 
a  fact  which  may  be  inquired  into  on  habeas  corpus:  Matter  of 
Coriyell,  22  Cal.  178;  and  if  it  appears  from  the  face  of  the  indict- 
ment that  it  fails  to  state  a  crime,  or  is  so  fatnlly  defective  as  to 
justify  its  being  quashed  on  demurrer,  the  prisoner  should  be  dis- 
charged: Matter  of  C-orrycll,  22  Cal.  178;  United  States  v.  Fowkcs, 
49  Fed.  5U;  In  re  Terrell,  51  Fed.  213.  If  an  attack  is  made  under 
a  writ  of  habeas  corpus,  upon  an  indictment  on  the  ground  that  it 
is  defective,  the  guilt  or  innocence  of  the  accused  can  never  be  in- 
quired into  on  the  proceeding  following  the  return  and  hearing  of 
the  writ:  State  ex  rel.  Hunter  v.  Brewster,  35  La.  Ann.  605;  People 
V.  McLeod,  1  Hill,  377,  25  Wend.  483,  37  Am.  Dec.  328;  People  v. 
Rulioft",  5  Park.   Cr.   Rep.   77. 

A  court  is  not  authorized,  upon  a  writ  of  habeas  corpus,  to  in- 
.quire  into  the  question  of  fact  as  to  whether  or  not  an  indictment, 
regular  on  its  face,  was  ever  found  by  the  grand  jury:  Ex  parte 
Twohig,  13  Nev.  302.  Nor  will  the  fact  as  to  whether  or  not  the 
grand  jury  thnt  found  the  indictment  was  illegal  be  considered  upon 
a.  hearing  upon  habeas  cor{)us:   Ex  parte  Springer,  1  Utah,  214. 

VII.    Extradition. 

a.     Jurisdiction In  order  that  a  person  may  be  lawfully  hold  for 

extradition  it  must  a])pi'ar  that  there  is  a  charge  of  crime  against 
him  in  the  state  from  whidi  he  is  alleged  to  be  a  fugitive.  There 
must  also  be  a  demand  bv  the  governor  of  that  state  for  liis  arrest 
and  detention.  There  must  also  be  an  indictment  found  in  the  stato 
from  which  he  has  fled,  or  an  afTulavit  made  and  a  copy  thereof  cer- 
tified by  the  governor,  that  he  has  committed  a  crime;  that  the  pris- 
oner is  the  person  named  for  extradition  and  that  he  was  in  the  de- 
manding state  when  the  crime  was  committed.  These  are  jurisdi-^- 
tional  facts  necessary  to  a  valid  commitment  of  the  alleged  fugitive, 
and  in  haboas  corpus  proceedings,  in  extradition  cases,  although  tho 
court  will  not  go  into  the  merits  of  the  case,  it  will  go  into  the  suffi- 
ciency of  the  j)apors  1)(>fore  it  and  of  the  evidence  to  show  such  ju- 
risdictional facts:  Kurtz  v.  State,  22  Fla.  36,  1  Am.  St.  Rep.  173; 
Ex  parte  McKean,  3  Hughes,  23,  Fed.  Cas.  No.  8848.  In  habeas 
corpus  proceedings  in  extradition  cases,  the  writ  cannot  perform  t!i» 
office  of  a  writ  of  review,  and  the  court  can   inquire  only  as  to  the 
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existence  of  the  jurisdictional  facts,  the  jurisdiction  of  the  commit- 
ting officer  over  the  subject  matter  and  whether  there  was  any  legal 
evidence  before  him  to  support  his  judgment.  If  these  facts  exist 
the  prisoner  is  not  entitled  to  his  discharge:  In  re  Luis  Oteiza  y 
Cortes,  136  U.  S.  330,  10  Sup.  Ct.  Eep.  1031;  In  re  Adutt,  53  Fed. 
376;  In  re  Macdonnell,  11  Blatchf.  170,  Fed.  Cas.  No.  8772;  Matter 
of  Clark,  9  Wend.  212.  Courts  in  habeas  corpus  proceedings,  in  extra- 
dition eases,  have  no  authority  to  inquire  into  the  merits  of  the 
decision  made  by  the  committing  magistrate,  and  to  determine  that 
he  erred  in  his  construction  of  th«  law  or  the  evidence.  They  will 
cnly  inquire  whether  the  prisoner  stood  charged  before  the  magis- 
trate with  a  criminal  offense  subjecting  him  to  imprisonment  and 
whether  the  magistrate  possessed  competent  authority  to  inquire 
into  and  adjudge  upon  that  complaint:  Ex  parte  Van  Aernam,  3 
Blatchf.  160,  Fed.  Cas.  No.  16,824.  If  the  committing  magistrate 
had  no  jurisdiction  of  the  ease,  or  if  there  was  no  legal  evidence 
Itfore  him  tending  to  prove  the  accusation,  or  if  the  mandate  for 
the  arrest  of  the  prisoner  was  issued  without  warrant  of  law,  the 
court  must  discharge  him:  Ex  parte  Van  Aernam,  3  Blatchf.  160, 
Fed.  Cas.  No.  16,824.  The  court  on  habeas  corpus  has  a  right  to 
inquire  into  the  legality  of  the  arrest  of  the  demanded  fugitive: 
Ex  parte  Morgan,  20  Fed.  298;  and  it  may  look  behind  the  warrant 
of  arrest  for  the  purpose  of  ascertaining  whether  the  eomi)laint 
made  was  sufiicieut  to  give  the  committing  magistrate  jurisdiction: 
Matter  of  Heilbona,  1  Park.  Cr.  Eep.  430.  If  the  return  to  the  writ 
sets  forth  a  warrant  of  arrest  containing  recitals  of  facts  necessary 
to  confer  authority  to  issue  it,  there  is  sufficient  justification  for 
holding  the  prisoner,  without  producing  the  papers  or  evidence  on 
which  the  governor  acted  in  issuing  the  warrant:  People  v.  Pinker- 
ton,  77  N.  Y.  245.  If  the  prisoner  applies  for  the  writ,  on  the 
ground  that  the  indictment  pending  against  him  in  the  demanding 
state  is  wholly  defective  and  insufficient  as  a  charge  for  any  crime, 
the  validity  of  the  copy  of  such  indictment  will  not  be  inquired  into 
on  the  return  of  the  writ  if  it  reasonably  appears  that  the  prisoner 
is  charged  by  indictment  in  the  demanding  state:  Ex  parte  Pearce, 
82  Tex.  Cr.  301,  23  S.  W.  15. 

b.  Sufficiency  of  Evidence. — The  writ  of  habeas  corpus  in  a  case 
of  extradition  cannot  perform  the  office  of  a  writ  of  error.  Hence, 
as  a  general  rule,  if  the  committing  officer  had  jurisdiction  of  the  sub- 
ject matter  and  of  the  person  of  the  accused,  and  the  offense  ehnrged 
is  within  the  terms  of  a  treaty  of  extradition,  and  the  officer  in  arriv- 
ing at  a  decision  to  hold  the  accused  has  before  him  competent  legal 
evidence  on  M'hich  to  exercise  his  judgment  as  to  whether  the  facts  are 
sufficient  to  establish  legal  ground  to  hold  the  accused  for  the  purpose 
of  extradition,  such  decision  cannot  be  reviewed  as  to  the  sufficiency 
of  such  evidence  by  any  higher  or  other  court:  In  re  Luis  Oteiza  v 
Cortes,  136  U.  S.  330,  10  Sup.  Ct.  Rep.  1031;  lu  re  Adutt,  5.1  Fed. 
)7G;    In    re    Veremaitre,   Fed.    Cas.   No.    16,915;    Ex    parte    Van    Aer- 
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nam,  3  Blatchf.  160,  Fed.  Cas.  No.  16,824.  The  court  issuing  the 
writ  may  inquire  and  adjudge  whether  the  officer  acquired  jurisdic- 
tion of  the  subject  matter  by  conforming  to  the  requirements  of  the 
treaty  and  the  statute,  and  whether  he  exceeded  his  jurisdiction, 
and  whether  he  had  any  legal  and  competent  evidence  of  facts 
before  him  on  which  to  exercise  judgment  as  to  the  criminality  of 
the  accused,  but  the  court  is  not  to  judge  of  the  sufficiency  of  such 
evidence  to  warrant  the  conclusion  reached,  nor  interfere  with  such 
conclusion  even  if,  on  a  consideration  of  all  of  the  evidence  ad- 
duced, it  would  have  reached  a  different  conclusion:  In  re  Macdon- 
nell,  11  Blatchf.  170,  Fed.  Cas.' No.  8772;  In  re  Stupp,  12  Blatchf. 
501,  Fed.  Cas.  No.  13,563.  If  a  requisition  for  th.e  return  of  a 
fugitive  from  justice  is  accompanied  by  a  copy  of  the  information 
and  of  the  evidence  taken  before  the  committing  magistrate,  and 
t'le  prisoner  after  arrest  is  denied  a  discharge  on  habeas  corpus  in 
the  surrendering  state,  such  evidence  on  a  review  of  the  judgment 
on  habeas'  corpus  by  petition  in  error  cannot  be  examined  to  see 
whether  it  sustains  a  charge  of  crime  or  a  finding  by  the  magistrate 
that  there  was  probable  cause  for  committing  the  prisoner:  In  re 
Van  Sciever,  42  Neb.  772,  4"^  Am.  St.  Kep.  730,  60  N.  W.  1037.  In 
such  cases  it  is  incompetent  to  attempt  to  show  that  the  indictment 
upon  which  the  requisition  issued  was  procured  improperly,  or  upon 
insufficient  evidence:  United  States  v.  McClay,  Fed.  Cas.  No.  15,660. 
c.  Identity  of  Prisoner. — On  habeas  corpus  the  question  of  the 
identity  of  the  prisoner  with  the  person  named  in  the  warrant  of 
extradition  is  always  open,  and  unless  such  identity  is  in  some  way 
established  he  is  entitled  to  his  discharge,  Matter  of  Leary,  10  Ben.  C. 
C.  198,  Fed.  Cas.  No.  8161;  In  re  White,  55  Fed.  54;  Ex  parte  McKean, 
Fed.  Cas.  No.  8848,  3  Hughes,  23;  United  States  v.  McClay,  Fed.  Cas. 
No.  15,660.  Parol  evidence  is  always  admissible  to  show  that  there 
has  never  been  any  presence  of  the  accused  in  the  demanding  state, 
and  that  he  is  not  the  person  named  in  the  warrant  or  indictment: 
Kurtz  V.  State,  22  Fla.  36,  1  Am.  St.  Rep.  173;  Wilcox  v.  Nolze,  34 
Ohio  St.  520.  A  person  arrested  as  a  fugitive  from  justice  on  a  war- 
rant issued  by  the  governor  of  one  state  based  on  an  indictment  found 
in  that  state  is  entitled  to  show,  on  habeas  corpus,  to  prevent  extradi- 
tion from  another  state,  that  he  was  not  in  the  former  state  at  the 
time  that  the  olVense  was  alleged  to  have  been  committed,  that  he 
has  never  been  there  since,  that  lie  is  not  the  person  named  in  the 
indictment  or  warrant  and  that  he  is  not  a  fugitive  from  justice:  In 
re  Mohr,  73  Ala.  5U3,  49  Am.  Keo.  63.  in  Matter  of  Leary,  10  Ben. 
C.  C.  19s,  Fed.  Cas.  No.  8162,  it  was  hold  that  where  the  ])etitiou 
for  habeas  corpus  and  the  traverse  to  the  return  denied  that  the 
prisoner  was  a  fugitive  from  justice,  or  the  person  named  in  the 
warrant,  a  witness  is  entitled  to  testify  that  he  attended  the  session 
of  the  grand  jury  in  the  county  in  which  by  the  warrant  it  appeared 
that  the  crime  was  cli^rged  to  have  been  committed,  that  the  sub- 
ject of  such  inquiry  was  the  said  crime,  that    he    testified    at    that 
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time  relative  to  one  J.  L.,  who  was  the  same  person  as  the  prisoner, 
and  th.at  such  evidence  was  prima  facie  proof  of  the  identity  of 
the  prisoner  with  the  person  named  in  the  warrant,  although  such 
witness  testified  that  he  never  personally  saw  the  prisoner  in  the 
demanding  state. 

d.  Guilt  of  Accused. — On  habeas  corpus  a  court  or  judge  before 
whom  is  brought  a  prisoner,  arrested  as  a  fugitive  from  justice  by 
a  warrant  from  the  executive  of  one  state  on  the  requisition  of  the 
executive  of  another  state,  will  not  inquire  as  to  the  probable  guilt 
of  the  accused;  the  only  inquiry  open  is  whether  the  warrant  on 
which  he  is  arrested  states  that  such  fugitive  has  been  demanded 
by  the  executive  of  the  state  from  which  he  is  alleged  to  have  fled, 
whether  he  is  such  fugitive,  and  whether  the  copy  of  the  indictment 
or  an  affidavit  charging  him  with  having  committed  an  extraditable 
crime  certified  by  the  executive  demanding  him,  has  been  presented: 
Matter  of  Clark,  9  Wend,  212. 

It  is  a  general  rule  that  in  a  case  arising  on  a  writ  of  habeas  cor- 
pus sued  out  to  determine  the  legality  of  an  arrest  under  proceed- 
ings for  extradition,  the  court  cannot  investigate  the  question  as  to 
the  guilt  or  innocence  of  the  defendant:  Matter  of  Manchester,  5 
Cal.  237;  Eobinson  v.  Flanders,  29  Ind.  11;  In  re  Fowler,  4  Fed.  303; 
In  re  Eoberts,  24  Fed.  132;  In  re  White,  55  Fed.  54. 


KIRBY  V.  RAYNES. 

[138  Ala.  194,  35  South.  118.] 

FEAUDULENT   CONVEYANCES— Effect  Between  Parties.— 

Conveyances  made  to  hinder,  delay,  or  defraud  creditors  are  binding 
between  the  parties  when  fully  consummated.  Neither  can  rescind 
nor  defeat  them,  nor  will  a  court  of  equity  lend  its  aid  to  disturb 
the  acquired  rights  of  either,  at  the  instance  of  the  other,     (p.  40.) 

MORTGAGES  to  Secure  Future  Advances. — It  is  not  neces- 
sary to  the  validity  of  a  mortgage  to  secure  future  advances  that  it 
should  express  on  its  face  that  it  was  given  for  such  inirpose.  If  it 
is  not  attended  with  fraud  or  bad  faith,  it  is  valid,  not  only  be- 
tween the  parties,  but  also  as  against  subsequent  purchasers  or  en- 
cumbrancers, so  far  at  least  as  respects  advances  made  before  the 
equities  of  the  latter  persons  have  attached,      (p.  41.) 

MORTGAGES  to  Secure  Future  Advances — Parol  Proof  is  ad- 
missible to  show  that  a  mortgage  was  given  to  secure  future  ad- 
vances,    (p.  41.) 

Street  &  Isbell,  for  the  appellants. 

J.  A.  lAisk,  for  the  appellees., 

!»'  HARALSON",  J.     Wliat  claim  the  defendants,  Wel)b  and 
Morgan,  have  in  ihis  case  as  creditors  of  the  defendants  has 
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not  been  shown.  It  does  not  appear  that  they  are  the  owners 
of  the  land  embraced  in  the  mortgage  here  sought  to  be  fore- 
closed, by  conveyance  executed  by  the  defendants  to  them,  nor 
that  they  have  a  mortgage  or  other  encumbrance  on  it,  superior 
to  the  mortgage  of  complainants.  It  is  true,  reference  is  made, 
incidentally  in  the  evidence,  to  a  sale  by  defendants  to  them, 
but  when  it  occurred  is  not  shown,  nor  whether  the  sale,  if 
made,  was  ever  executed.  So  that,  if  they  are  creditors  of  de- 
fendants, there  is  no  allegation  or  proof  to  that  effect,  nor  are 
they  making  claim  as  prior  or  superior  creditors  to  complain- 
ants as  against  their  mortgage.  Tbe  litigation  is  really  be- 
tween the  complainants  and  the  defendants,  Kirby  and  wife. 
They  set  up  that  they  executed  the  mortgage  to  complainants 
to  hinder,  delay  and  defraud  one  W.  Scibold  in  the  collection 
of  a  debt  which  the  defendant,  F.  M.  Kirby  owed  said  Seibokl, 
and  that  complainants,  Raynes  and  Hodge,  participated  in 
said  purpose,  with  full  knowledge  thereof.  It  is  well  under- 
stood that  conveyances  or  gifts  made  to  hinder,  delay  or  de- 
fraud creditors  are  operative  between  the  parties  when  fully 
consummated  and  that  neither  can  rescind  nor  defeat  them : 
Glover  v.  Walker,  107  Ala.  545,  18  South.  251;  Williams  v. 
Higgins,  69  Ala.  623. 

It  is  alleged  tliat  this  mortgage  was  givi-n  to  complainant? 
by  defendants  for  the  purpose,  known  and  participated  in  by 
complainants,  to  hinder,  delay  and  defraud  one  Scihold.  a  cred- 
itor of  defendants.  If  such  were  the  case,  a  court  of  equity 
might  not  lend  its  aid  to  complainants  to  disturb  the  acquired 
rights  of  either  at  the  instance  of  the  other — both  being  in  pari 
delicto:  Hill  v.  Freeman,  73  Ala.  200,  49  Am.  Rep.  48;  Clark 
V.  Colbert,  67  Ala.  92. 

^"**  The  defendants'  evidence  tends  to  show  that  such  was 
the  purpose  of  the  mortgage.  That  of  complainants  tends  to 
show  tliat  such  was  not  its  purpose,  but  that  it  was  executed  to 
secure  a  past  due  indebtedness  and  to  secure  future  advances. 
TIk'  evidence,  we  take  it,  preponderates,  as  the  court  below  seems 
to  have  lield,  to  satisfactorily  establisli  tlie  contention  of  the 
complainants  as  to  this  question,  and  we  are  not  inclined  to 
disagree  with  its  conclusion. 

The  note  which  the  mortgage  secures  was  for  three  hundred 
dollars,  and  neither  it  nor  the  mortgage  refers  to  future  ad- 
vances, but  to  an  indebtedness  generally,  in  that  sum.  It  was 
not  necessary  that  the  mortgage  sliould  express  on  its  face  that 
it  was  given  to  secure  future  advaiu-es.  to  make  it  operat.e  as 
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a  security  for  that  purpose.  It  was  competent  to  give  it  for  a 
specific  sum,  and  it  would  stand  as  a  security  for  a  debt  to  that 
amount.  If  not  tainted  with  fraud  or  bad  faith,  such  a  mort- 
gage is  as  valid  as  if  made  to  secure  past  indebtedness,  not  only 
as  between  the  parties,  but  also  as  against  subsequent  pur- 
chasers and  encumbrancers,  so  far,  at  least^  as  respects  advances 
made  before  the  equities  of  such  purchasers  or  encumbrancers 
attached.  Parol  proof  is  also  admissible  to  show  that  the  mort- 
gage was  given  to  secure  advances :  1  Jones  on  Mortgages,  sees. 
374-377;  Wilkerson  v.  Tillman,  66  Ala.  532,  537;  Lovelace  v. 
Webb,  62  Ala.  271 ;  Collier  v.  Faulk,  69  Ala.  58;  Lawson  v.  Ala- 
bama Warehouse,  80  Ala.  341 ;  Huckaba  v.  Abbott,  87  Ala.  410, 
6  South.  48. 

That  the  defendants  were  indebted  to  the  complainants  in 
some  foriy  dollars  or  fifty  dollars  at  the  date  of  this  mortgage, 
and  that  they  traded  with  them  and  got  advances  for  the  year 
1897,  and  continued  to  do  so  for  the  years  subsequent  thereto, 
up  to  and  including  a  part  of  1902,  is  not  denied.  The  mort- 
gage, meanwhile,  was  held  by  the  complainants  and  no  satisfac- 
tion or  payment  of  it  was  pretended.  An  account  of  their 
dealings  between  them,  from  February  12^  1897,  to  February 
10,  1902,  shown,  without  dispute,  to  be  correct,  was  introduced 
in  evidence,  which  account  contains  the  items  of  debit  and  credit 
during  that  time,  leaving  a  balance,  on  April  1,  1902,  due  from 
defendants  to  complainants,  of  ^^'^  two  hundred  and  thirty- 
seven  dollars  and  sixty-two  cents.  The  court  ascertained  for 
itself,  as  was  competent  to  bo  done,  that  the  amount  due  on  the 
date  of  the  decree  was  two  hundred  and  forty-eight  dollars 
and  forty-seven  cents,  and  decreed  foreclosure  of  the  mortgage 
by  a  sale  of  the  lands,  for  the  payment  of  that  sum,  with  costs 
and  expenses  of  sale,  if  not  paid  within  thirty  days,  iluch  has 
been  said  in  briefs,  on  the  doctrine  of  the  application  of  pay- 
ments as  applicable  to  the  account.  But  we  take  the  same  view 
that  the  chancellor  evidently  did.  and  hold  tliat  the  mortgage 
was  a  security  for  the  l)alance,  an<l  vras  so  intended,  and  that 
Ih.e  payments  made  must  be  confined  to  advances  in  1897  is 
not,  under  the  evidence,  tenalde,  but  that  the  mortgage  stood  as 
a  valid  security  for  all  that  was  advanced  up  to  the  end  of  the 
transactions  between  the  parties  in  1902. 

We  discover  no  error  in  tlie  decree,  and  it  must  bo  aiTfiniied. 


A  FriiiKlulrnt  C<tvrry<nire  is  vplid  ;ig  between  the  parties:  Mallow 
V.  Walker,  115  Iowa.  23S.  S8  X.  W.  4r)2,  91  Am.  St.  Rep.  MS.  and  onses 
cited   in   the   cross-reference    nnte   thereto;   Fteinnieyer   v.    Steinnieyer 
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64  S.  C.  413,  92  Am  St.  Eep.  809,  42  S.  E.  184.  And  the  law  pro- 
vides no  remedy  to  either  of  them,  if  in  pari  delicto,  either  to  disturb 
or  enforce  the  conveyance:  Brady  \.  Haber,  197  111.  291,  64  N.  E.  264, 
90  Am.  St.  Rep.  161,  and  cases  cited  in  the  cross-reference  note  there- 
to. 

On  Mortgages  to  Secure  Future  Advances,  see  Balch  v.  Chaffee,  73 
Conn.  318,  84  Am.  St.  Eep.  155,  47  Atl.  327;  Central  Trust  Co.  v. 
Continental  Iron  Works,  51  N,  J.  Eq.  605,  40  Am.  St.  Rep.  539,  28  Atl. 
595.  Such  mortgages  are  valid,  if  properlv  recorded,  as  against  sub- 
sequent encumbrances,  except  as  to  advances  made  after  actual,  as 
distinguished  from  record,  notice  of  a  subsequent  encumbrance,  al- 
though the  mortgage  does  not  disclose  on  its  face  that  it  was  given 
in  part  for  futu'-e  advances:  Tapia  v.  Demartini,  77  Cal.  383,  11  Am. 
St,  Eep.  288,  19  Pac.  641. 


HARDEN"  V.  COLLINS. 

[138  Ala.  399,  35  South.  357.] 

COTENANCY — Foreclosure  of  Mortgage — Demand  for  Pos- 
session.— If  land  owned  by  cotenants  is  mortgaged  and  the  mortgage 
is  foreclosed,  a  demand  for  possession  by  the  purchaser  under  fore- 
closure and  refusal  thereof,  such,  as  will  destroy  the  right  to  redemp- 
tion, must  be  made  upon  each  of  the  cotenants.  A  demand  upon  one 
is  not  a  demand  upon  the  other  in  this  connection,  imposing  any  duty 
of  surrendering  possession,  although  such  cotenants  are  husband  and 
wife.     (p.  43.) 

COTENANCY — Foreclosure  of  Mortgage — Eight  of  Eedemp- 
tion— Demand  for  Possession.— 1  f  a  mortgage  on  their  land  by  coten- 
an.s  is  foreclosed,  the  right  of  one  cotenant  to  redeem  from  the  pur- 
ch  iser  is  not  affeuted  by  the  fact  that  the  other  cotenant  has  re- 
fused to  surrender  possession  dcinandi'd  by  the  purchaser,  if  no  such 
demand  has  been  made  upon  the  cotenant  seeking  to  redeem,  (pp. 
43,  44.) 

COTENANCY — Right  to  Redeem  from  Mortgage  Foreclosure.— 
A  cotenant  having  the  ri^ht  to  redeeni  from  a  sale  of  the  land  of  the 
cotenancy  under  mortgage  foreclosure,  has  a  rij;ht  to  redeem  the  land 
in  its  entirety,  not  merely  his  undivided  interest  in  it.      (p.  44.) 

COTENANCY — Mortgage  Foreclosure— Sufficiency  of  Offer  to 
Redeem — If  a  cotenant  having  the  rij^ht  to  redeem  from  a  sale  of  the 
land  of  the  cotenancy  under  mortgage  foreclosure,  tenders  the  pur- 
chaser the  full  amount  bid  and  paid  by  him,  and  ten  per  cent  per  an- 
num thereon,  and  offers  to  pay  him  in  addition  all  lawful  charges, 
consisting  in  the  value  of  his  permanent  improvements,  to  be  ascer- 
tained by  a  disinterested  person,  and  such  tender  and  offer  is  de- 
clined by  the  purchaser,  such  declination  is  sufficient  to  revest  the 
title  in  the  (:oten;int  with  no  liability  in  respect  to  the  permanent  im- 
provements,     (p.  44.) 

COTENANCY— Mortgage  Foreclosure — Sufaciency  of  Offer  to 
Redeem. — If  a  cotenant  having  a  right  to  redeem  from  a  mortgage 
foreclosure  sale  of  the  property  of  the  cotenancy,  makes  a  valid  and 
Bufficicnt  tender  and  offer,  except  that  he  annexes  the  condition  that 
he  will  redeem  on  the  terms  offered  if  the  purchaser  under  the  fore- 
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closure  will  rent  the  land  at  a  specified  rental,  the  condition  annexed 
vitiates  the  tender  and  ofifer  rendering  it  ineffective  to  revest  the 
title  in  the  cotenant,  and  releasing  the  foreclosure  purchaser  from 
any  duty  to  accept  it.     (p.  44.) 

MORTGAGE— Foreclosure— Bight  of  Purchaser  to  Deny  Mort- 
gagor's Title. — A  purchaser  at  a  foreclosure  sale  under  a  mortgage, 
holding  under  the  mortgagor,  cannot  deny  the  latter 's  original  es- 
tate in  the  land,  in  an  action  of  unlawful  detainer  brought  by  such 
mortgagor  against  such  purchaser,     (p.  45.) 

J.  M.  Chilton  and  F.  L.  Smith,  for  the  appellant. 

W.  M.  Lackey  and  J.  W.  Batson,  for  the  appellee. 

4oa  McCLELLAN",  C.  J.  Action  of  unlawful  detainer 
brought  by  M.  A.  Collins  against  Harden  before  a  justice  of  the 
peace,  and  removed  on  defendant's  petition  into  the  circuit 
court,  under  the  provisions  of  sections  2147  and  2148  ^®*  of 
the  Code.  By  the  terms  of  section  2149  the  case  was  deter- 
minable in  the  circuit  court  on  the  inquiry  of  title  vel  non  of 
the  plaintiff.  If  the  plaintiff  had  the  right  to  redeem  and  be- 
fore suit  brought  had  made  a  sufficient  tender  for  that  purpose 
to  the  defendant,  title  to  the  land  was  vested  in  her  by  the  force 
of  section  3507  of  the  Code,  and  upon  that  title  she  was  en- 
titled to  recover.  If  she  did  not  fail  for  ten  days  after  demand 
upon  her  to  surrender  possession  to  the  purchaser  at  the  fore- 
closure sale,  the  defendant,  she  did  have  the  right  to  redeem, 
though  her  tenant  in  common  and  joint  mortgagor  did  fail  and 
refuse  to  surrender  possession  for  ten  days  after  demand  upon 
him.  A  demand  upon  one  tenant  in  common  is  not  a  demand 
upon  the  other  in  this  connection,  and  imposes  no  duty  of  sur- 
rendering poss'ession  upon  such  other.  And  it  is  not  of  conse- 
quence that  the  tenant  in  common  upon  whom  the  demand  is 
made  happens  to  be  the  husband  of  the  tenant  upon  whom  no 
demand  is  made.  If  the  land  belonged  solely  and  severally  to 
the  husband  and  the  mortgage  was  executed  by  him  as  sole 
grantor,  it  would  be  his  duty  under  section  3506  of  the  Code, 
upon  demand  for  possession,  to  remove  his  family,  including,  of 
course,  his  wife,  from  the  premises  within  the  prescribed  period 
(Xelms  V.  Kennon,  88  Ala.  329,  6  South.  744),  but  the  fact  that 
liis  tenant  in  common  is  his  wife  gives  him  no  power  over  her 
as  a  tenant  in  common,  and  neither  liis  acts  nor  his  omission? 
can  affect  her  estate  in  the  land  nor  her  rights  under  the  statute 
after  foreclosure  of  a  mortgage  executed  upon  it  by  him  and  her 
as  grantors.  If,  as  there  is  a  tendency  of  the  evidence  to  show, 
no  demand  for  possession  was  made  upon  her,  she  was  iji  no 
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default  nor  lost  her  right  to  redeem  by  failing  for  any  length 
of  time  to  deliver  possession  to  the  purchaser,  and  her  right  of 
redemption,  if  it  existed  at  all,  was  the  right  to  redeem  the  land 
in  its  entirety,  not  merely  her  undivided  interest  in  it :  Tx?hman, 
Durr  &  Co.  v.  Moore,  93  Ala.  186,  9  South.  590.  Assuming, 
as  the  jury  had  a  riglit  to  find,  that  the  plaintiff  had  a  right  to 
redeem,  was  her  effort  to  that  end  efficacious?  Was  her  tender 
sufficient?  It  is  alleged,  and  the  evidence,  without  conflict, 
proves,  that  she  tendered  the  purchaser  the  full  ^****  amount 
bid  and  paid  by  him  at  the  foreclosure  sale  and  ten  per  cent  per 
annum  thereon.  It  is  also  alleged  that  she  offered  to  pay  him 
in  addition  to  this  all  lawful  charges.  Plaintiff's  evidence 
tends  to  support  tliis  averment  in  substance.  It  goes  to  show 
that  she  offered  to  leave  the  ascertainm(?nt  of  the  atnoimt  of 
lawful  charges — that  is,  in  this  instance,  the  value  of  defend- 
ant's permanent  improvements  uj)on  the  land — to  disinterested 
parties,  and  to  pay  the  amount  ascertained  by  tliem,  and  that 
defendant  declined  tlie  proposition  absolutely.  This  flat  declina- 
tion of  tlie  purchaser  rendered  it  unnecessary  for  the  plaintiff 
to  appoint  a  referee  to  ascertain  the  value  of  the  permanent  im- 
provements, as  such  appointment  would  liave  been  a  vain  and 
useless  thing  to  do;  and  if  the  facts  were  as  tliis  evidence  tends 
to  show  them  to  be,  in  our  opinion  the  tender  was  sufTicient  and 
operated  a  revestiture  of  the  title  in  the  jtlaintiff,  with  no  lia- 
bility on  her  in  respect  of  permanent  iniprovenients.  But.  on 
the  other  hand,  the  evidence  for  the  defendant  went  to  show 
that  the  only  offer  made  by  or  on  behalf  of  the  ])laintiff  as  to 
j^aying  for  permanent  improvements  was  to  this  effect:  That 
if  the  defendant  would  pay  three  dollars  per  acre  rent  for  the 
land,  the  plaintiff  would  leave  the  ascertainment  of  the  perma- 
nent improvements  to  disinterested  persons,  and  pay  the  amount 
found  by  them.  There  is  no  warrant  in  the  statute  for  such 
a  conditional  olfer.  The  plaintiff  had  no  right  to  inject  sueli 
a  conilition  into  the  tender  or  offer,  and  with  it  injected  the 
j)urcliaser  was  under  no  duty  to  accept  the  tender  and  olfer: 
Prichard  v.  Sweeney,  109  Ala.  G51,  19  South.  730.  If  the  facts 
were  in  lin(!  with  this  evidence  the  tender  was  insuflicieiit  ami 
ineibeacious  to  invest  title  in  the  ])laiiitiir.  '^^i'he  jui-y  ]i;ul  a 
right  to  find  these  to  l)e  the  facts,  and  they  should  have  been 
allowed  to  exercise  it.  The  charge  given  at  the  re«]ue>t  of  the 
plaintiff  invaded  their  ju-ovince  and  took  from  them  this  right. 
It  Avas  equivalent  to  a  declaration  by  the  court  eitlier  that  the 
oifer  to  pay  for  improvements  was  not  conditional  or  that  it  was 
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sufficient  though  conditional.  Moreover,  even  laying  the  de- 
fendant's evidence  in  this  connection  to  one  side,  it  was  a  mat- 
ter of  inference  and  deduction  by  the  jury  from  plaintiff's  evi- 
dence that  she  offered  to  pay  '^*^^  the  value  of  the  permanent 
improvements — there  was  no  positive  evidence  to  that  effect — 
and  the  charge  should  have  left  the  question  open  before  the 
jury  even  had  there  been  no  evidence  as  to  the  offer,  if  the  jury 
found  an  offer  to  have  been  made,  being  coupled  with  an  un- 
warranted condition.     The  court  erred  in  giving  the  charge. 

The  defendant,  holding  through  the  mortgage  executed  by 
the  plaintiff  as  a  grnntor  and  not  merely  as  the  wife  of  a  grantor, 
was  in  no  position  to  deny  her  original  estate  in  the  land. 
Charge  3  requested  by  defendant  was  properly  refused. 

W^iat  we  have  said  above  will  sufficiently  indicate  the  ground 
of  our  conclusion,  that  the  other  charges  requested  by  the  de- 
fendant were  well  refused.  The  defendant  should  have  been 
allowed  to  prove  that  permanent  improvements  of  value  had 
been  made  by  him.  It  is  imnecessary  to  discuss  the  other  rul- 
ings on  the  admissibility  of  the  evidence.  So  far  as  they  may 
be  at  all  questionable,  they  are  clearly  .  innocuous.  They  in- 
volved no  prejvidice  to  the  defendant. 

Eeversed  and  remanded. 


Either  Cotenant  maij  Redeem  the  entire  estate  from  a  sale  thereof 
under  foreclosure:  Horton  v.  MalStt,  14  Minn.  289,  100  Am.  Dec.  222. 
To  the  same  effect,  see  Wsitkins  v.  Eaton,  30  Me.  529,  50  Am.  Dec.  637; 
Gentry  v.  Grntrv,  1  Sneeil,  S7,  60  Am.  Doc.  137;  notes  to  Curl  v.  Wat- 
son, 95  Am.  Djc.  767;  Horn  v.  Indianapolis  Nat.  Bank,  21  Am.  St. 
Eep.  248. 


HUXXTCUTT  V.  HlGGINBOTHAM. 

[138  Ala.  472,  35  South.  469.] 

TROVER— Conversion  of  Money.— Trover  lies  for  the  conver- 
sion of  money,  if  there  is  an  obligation  on  the  part  of  the  defendant 
to  return  spceific  coin  or  notes  intrusted  to  him.      (p.  46.) 

TROVER  for  Conversion  of  Money  by  Administrator, — Trover 
lies  for  the  conversion  of  specific'  money  capable  of  identification, 
such  as  money  in  a  bag  or  package  which  has  been  intrusted  to  a  ]ier- 
son  for  safekeeping,  and  by  his  administrator  mingled  with  other 
money  without  authority  to  the  exclusion  of  the  owner's  dominion 
over  it  and  in  denial  of  his  rights,      (p.  46.) 

EVIDENCE.— Ownership  of  Property  is  a  fact  to  which  a  wit- 
ness may  a'ways  testify,      (p.  47.) 

EVIDENCE — If  a  Party  on  Cross-examination  of  a  witness, 
himself  calls  out  evidence,  he  cannot  afterward  have  it  excluded,  (p. 
47.) 
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TORTS,  Waiver  of — Presentation  of  Claim  Against  an  Estate 

after  the  time  allowed  therefor  has  expired  does  not  show  an  elec- 
tion to  charge  the  estate  therewith,  nor  a  waiver  of  any  tort  com- 
mitted by  the  executor  or  administrator  in  connection  with  such 
claim,     (p.  49.) 

Smith  &  Smith,  for  the  appellants. 

!McCarty  &  Merrill,  for  the  appellee. 

474  HAEALSON,  J.  This  suit  is  for  the  conversion  by  de- 
fendant of  $282,  alleged  to  be  the  property  of  the  '^'^^  plain- 
tiff. It  seems  to  be  well  settled  that  trover  lies  for  the  conver- 
sion of  money,  where  there  is  an  obligation  on  the  part  of  de- 
fendant to  return  specific  coin  or  notes  intrusted  to  him :  Moody 
V.  Keener,  7  Port.  210,  231;  2G  Am.  &  Eng.  Ency.  of  Law,  1st 
ed.,  766.  "It  may  be  stated  as  a  general  rule  that  although  an 
obligation  to  pay  money  is  ordinarily  enforceable  by  assumpsit 
or  debt,  yet  trover  lies  for  the  conversion  of  'ear-marked'  money 
or  specific  money  capable  of  identification,  e.  g.,  money  in  a  bag 
or  coins  or  notes  which  have  been  intrusted  to  defendant's  care" : 
21  Ency.  of  PI.  &  Pr.  1020,  1021.  "An  intermeddling  with, 
or  dominion  over  the  property  of  another,  whether  by  the  de- 
fendant alone,  or  in  connection  with  others,  which  is  subversive 
of  the  dominion  of  the  true  owner,  and  in  denial  of  his  rights, 
is  a  conversion":  Boiling  v.  Kirby,  90  Ala.  221,  2-1  Am.  St. 
Pep.  789,  7  South.  917. 

It  also  seems  to  be  well  settled  on  authority  that  when  the 
alleged  conversion  consists  in  whole  or  in  part  of  a  sale  of  the 
]ao])erty  wilb.out  the  plaintiff's  authority  and  the  property  has 
been  converted  into  money  or  its  equivalent,  the  plaintiff  may 
liring  either  trover,  or,  waiving  the  tort,  assumpsit:  21  Ency. 
of  PI.  &  Pr.  1022. 

The  proof  for  the  plaintiff  tended  to  show  that  the  plaintiff, 
B.  Iligginbotham.  after  his  intermarriage  with  his  wife,  in  1894, 
gave  her  $180  in  twenty-dollar  gold  pieces  wrapped  up  to  itself, 
and  $102  in  paper  money  wrapped  up  to  itself,  to  put  away  for 
him  in  her  safe,  which  she  did,  and  kept  it  in  that  condition 
until  she  died,  when  the  defendant,  who  had  qualified  as  her 
executor,  took  possession  of  the  money  and  converted  it,  refus- 
ing on  demand  of  plaintiff  to  deliver  it  to  him. 

The  evidence  on  the  part  of  the  defendant  tended  to  show 
that  the  packages  of  money  which  were  claimed  by  plaintiff 
were  not  found  in  the  safe  of  his  testatrix  after  h'^r  death,  and 
that  the  money,  gold  and  paper,  which  was  found  therein,  was 
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commingled  with  other  money  and  bore  no  marks  by  which  the 
money  of  plaintiff,  if  he  had  any  in  the  safe,  could  be  identified 
and  distinguished  from  any  other  money  of  like  kind  therein. 

-•70  rpi^g  gggg  ^gg  -tried  by  the  court  without  a  jury,  and 
judgment  rendered  in  favor  of  plaintiff,  against  defendant  for 
the  sum  claimed  in  the  complaint.  The  main  question  for  re- 
view seems  to  be,  whether  or  not  the  plaintiff  ever  deposited 
said  sums  in  the  safe  of  his  wife,  as  his  funds,  and  if  so,  if  the 
deposit  was  in  packages,  separate  from  other  funds  of  his  wife 
in  the  safe,  so  as  they  could  be,  and  were,  identified  at  the  time 
the  defendant  took  the  money  in  the  safe  into  his  custody,  and 
refused  to  turn  the  same  over  on  demand  to  the  plaintiff.  The 
plaintiff  testified  without  objection  that  defendant  took  $180 
in  gold  and  $102  in  greenback  or  paper  money  of  his  from  a  safe 
in  which  he  had  it.  This  was  the  substance  of  his  testimony 
on  the  direct  examination,  which  related  alone  to  his  ownership 
of  the  money.  On  his  cross-examination  by  defendant,  he  tes- 
tified tliat  he  had  $180  in  gold  and  $102  in  greenbacks,  that  the 
day  after  his  marriage  to  ISTancy  Higginbotham,  in  1891,  he 
gave  her  $180  in  gold,  in  twenty-dollar  gold  pieces  which  was 
wrapped  up,  to  be  put  away  in  the  safe,  and  a  few  days  before 
her  death,  he  gave  her  $102  in  paper  money  to  be  put  in  said 
safe  for  him,  but  he  did  not  see  her  put  the  paper  money  in  the 
safe,  and  that  the  money  he  was  testifying  about  was  the  money 
he  was  claiming  in  this  suit.  He  further  stated  that  he  did  not 
know  that  the  $180  in  gold  was  in  a  separate  package  when  the 
safe  was  opened  by  defendant,  who  was  the  executor  of  his  wife. 
In  rebuttal  he  testified  also,  without  objection,  that  his  wife  had 
money  of  her  own  in  the  safe,  and  sometimes  lent  her  money 
out,  but  she  never  loaned  his  money;  that  the  money  when  taken 
by  the  defendant  was  in  the  same  condition  as  when  it  was  put 
in  the  safe,  and  that  he  had  access  to  the  safe  all  the  time,  and 
the  money  remained  in  the  same  condition  as  at  first. 

After  the  plaintiff  had  thus  testified,  defendant  moved  tlie 
court  ''to  exclude  from  its  consideration  all  the  witness  had 
testified  to  about  the  ownership  of  said  money  in  his  direct, 
cross,  rebutting  examination,  which  motion  the  court  over- 
ruled." In  this  there  was  no  error.  He  testified  to  notliinir 
on  the  direct  and  rebutting  examination  "^"^"^  which  was  objected 
to,  and  all  he  stated  further  was  called  out  by  the  defendant 
himself.  Having  called  out  the  evidence,  if  illegal,  he  could 
not  afterward  move  to  exclude  it:  American  etc.  Extract  Co.  v. 
Ryan,  112  Ala.  344.  20  South.  644;  Farrow  v.  Nashville  vb\ 
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Ey.  Co.,  109  Ala.  454,  20  South.  303 ;  East  Tennessee  etc.  Ry. 
Co.  V.  Turvaville,  97  Ala.  122,  12  Soutli.  63.  Furthermore,  the 
objection  went  to  the  exclusion  of  what  the  plaintitT  had  said 
about  his  ownership  of  the  money  and  no  further.  Ownership 
of  property  is  a  fact  to  which  a  witness  may  always  testify: 
Steiner  v.  Tranum,  98  Ala.  315,  13  South.  3G5.  The  objection 
was  pcneral  and  went  to  all  the  witness  had  testified  to,  a  part 
of  which  was  legal  if  some  of  it  may  have  been  illegal.  The 
objection  was  certainly  not  good  as  to  all  the  evidence,  without 
which  the  olijection  was  properly  overruled. 

James  Bennett  testified  for  plaintiff  that  he  was  one  of  the 
appraisers  of  the  estate  of  Mrs.  Higginbotham,  that  he  was 
])resent  when  defendant  opened  the  safe,  and  that  tliey  found 
$180  in  gold  wrapped  up  in  a  separate  paper  free  from  the 
rest  (of  the  gold)  and  $102  in  a  separate  paper  to  itself,  just 
as  the  plaintiff  said  they  would  find  before  the  safe  v/as  opened; 
that  defendant  counted  the  money  and  handed  it  to  Mr.  Groer, 
one  of  the  appraisers,  to  count;  that  witness  was  in  a  position 
to  see  the  money  and  was  not  mistaken  about  the  matter. 
]\rrs.  Gibbs  testified  for  plaintiff,  that  she  was  living  witli  ^Irs. 
]riggiubotham  when  she  died,  and  had  lived  there  from  1891; 
that  a  few  weeks  before  she  died,  she  saw  the  plaintilT  give  to 
b.er  $103  to  put  away,  that  she  took  the  money  and  said,  "^'I 
will  put  it  away";  that  witness  was  with  lier  almost  all  tlie  time 
afterward,  up  to  her  death,  and  no  one  ])aid  her  any  money. 

The  defendant's  witness  Tyler  testified  that  he  was  i)resent 
when  the  safe  was  opened;  that  there  was  paper  money  in  the 
f-afe  amounting  to  $3,230,  and  gold  to  the  amount  of  $300, 
$!!)0  of  which  was  in  a  little  box.  and  $10  in  another  place,  and 
that  there  was  no  package  of  $102  of  pa])er  money  separate  from 
tlie  other;  that  there  was  not  $180  in  gold  wrapped  up  separate 
to  itself,  and  tluit  the  gold  was  all  togeiiier.  '*''^  He  had  just 
testified  that  $190  in  gold  was  in  a  box  and  $10  in  another 
])lace.  lie  testified  on  the  cross  that  the  gold  was  in  a  pigeou- 
hdlf  behind  the  package  of  paper  money,  lie  also  testified  that 
ihe  i)a|)er  money  was  wrapped  up  in  a  cloth. 

The  defendant  testified  substaulially.  as  did  his  witness  Tyler, 
that  there  were  no  separate  packages  of  gold  and  paper  money 
in  the  safe  when  opened,  in  separate  packages,  such  as  the  plain- 
tiff claimed,  distinguishable  from  otlier  gold  and  jiapcr  monoy 
in  the  safe.  He  differed  from  his  witness  Tyler  as  to  thr 
amount  of  i)aper  money  in  the  safe,  and  the  condition  it  was  in. 
lie  said:  'T   found  the  following  jtackagrs  of  which  1   made  a 
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memorandum  at  the  time:  1.  Package  of  $180;  2.  $334;  3. 
$500 ;  4.  $100 ;  5.  $1,245— all  paper  money."  This  aggregated 
$2,359  in  paper  currency.  Tyler  had  sworn  that  the  amount  was 
$3,250.  He  stated  that  there  were  five  packages  of  this  money, 
and  Tyler  swore  to  but  one  package. 

It  thus  appears  that  the  witness  Tyler  deposed  at  one  time 
that  the  gold  in  the  safe  was  in  a  little  box,  and  at  another  that 
it  was  in  a  pigeon-hole ;  that  he  and  defendant  differ  as  to  the 
amount  of  currency  on  hand,  and  the  condition  it  was  in  when 
found.  As  to  that  matter,  the  evidence  for  plaintiff  was  the 
more  consistent  and  reliable,  and  in  giving  it  the  greater  value, 
and  having  the  witnesses  before  him,  we  are  unable  to  conclude 
that  the  court  erred  in  rendering  judgment  for  the  plaintiff. 

The  defendant,  for  the  purpose  of  showing  that  plaintiff  had 
Avaived  any  tort  that  might  have  been  committed  by  defend- 
ant and  had  elected  to  charge  the  estate  of  the  deceased  with 
his  claim  for  the  money  sued  for,  offered  a  claim  for  $282  filed 
against  the  estate  of  deceased  by  the  plaintiff,  which  claim  was 
marked  filed  after  the  expiration  of  twelve  months  after  letters 
testamentary  issued  to  defendant.  It  was  not  shown  that  the 
claim  was  ever  recognized  by  the  executor  or  paid  by  him,  but 
on  the  other  hand,  it  appears  he  refused  to  recognize  or  pay  it. 
There  was  no  error,  on  the  objection  of  plaintiff,  '*'^  that  the 
evidence  offered  was  immaterial,  irrelevant  and  inadmissible,  in 
llie  refusal  of  the  court  to  admit  it.  There  was  no  offer  to  show 
tliat  the  claim  presented  was  the  same  as  the  one  here  sued  on, 
and  even  if  it  had  been  the  same,  the  bare  presentation  of  this 
claim  to  the  executor  was  no  election  to  rely  on  it  as  a  claim 
against  the  estate  and  not  against  defendant  individually  for  the 
alleged  tort.  Mistaken  or  unsuccessful  suits  are  held  not  to  be 
an  election,  and  the  mere  bringing  of  a  suit,  or  the  presentation 
of  a  claim  against  an  estate,  without  prosecuting  it  to  final  de- 
termination or  judgment  cannot  determine  tlie  riglit  of  election 
to  pursue  that,  and  no  other  remedy  open  to  plaintill':  Harrismi 
v.  Harrison,  39  Ala.  306.  We  fail  to  discover  in  the  bare 
presentation  of  this  claim  against  said  estate,  wliieli  was  l)arred 
by  nonclaim  at  the  time  of  prosecution,  and  never  insisted  on 
afterward,  was  a  waiver  of  plaintiff's  right  to  sue  the  defendant 
in  this  action.  If  the  money  did  not  belong  to  tlie  estate,  tlie 
defendant  had  no  right  to  it  as  administrator  or  executor,  and 
his  taking  possession  of  it,  and  his  refusal  to  pay  it  to  the  plain- 
tiff on  demand  was  on  bis  individual  responsibility:  Daily   v. 

Am.    St.   Rep.,    Vol.    100—4 


60  American  State  Eeports,  Vol.  100.     [Alabama, 

Daily,  66  Ala.  266;  Godball  v.  Roberts,  7  Ala.  466;  Alabama 
State  Bank  v.  Glass,  82  Ala.  280^  2  South.  641. 
Aflirmcd. 


An  Action  of  Trover  may  be  maintained  in  a  proper  case  for  tho 
conversion  of  money:  See  the  monographic  note  to  Boiling  v.  Kirby, 
818.  But  it  is  held  in  Larson  v.  Dawson,  24  R.  I.  317,  96  Am.  St.  Rep. 
716,  53  Atl.  93,  that  trover  will  not  lie  for  money  delivered  to  one 
person  to  be  expended  in  behalf  of  another  and  by  the  former  con- 
verted to  his  own  use. 


FLORENCE  COTTOX  AND  IRON  COMPANY  v.  LOUIS- 
VILLE BANKING  COMPANY. 

[138  Ala.  588,  36  South.  456.] 

JUDG-MENTS — ^Reversal — Restitution— If  payment  has  been 
coerced  on  a  judgment  which  is  afterward  reversed,  the  party  paying 
has  an  absolute  right  to  restitution  of  the  money  paid  from  the  party 
to  whom  it  was  paid.     (p.  51.) 

JUDGMENTS  —  Reversal  —  Restitution— Setoff.— If  payment 
has  been  made  on  a  judijment  afterward  reversed  and  upon  the  call- 
ing of  the  case  for  another  trial,  the  plaintiff  renounces  his  cause  of 
action  and  dismisses  his  suit,  the  defendant  h,as  a  right  to  recover  the 
money  thus  paid,  and  the  fact  that  the  debt  claimed  in  the  first  suit 
is  unpaid  is  no  defense,  nor  can  it  be  set  off  in  a  suit  to  recover  the 
money  paid  under  the  reversed  judgment,      (p.  52.) 

JUDGMENTS — Reversal — Restitution — Assignment.  —  An  r.s- 
signee  of  a  judgment  afterw^ard  reversed,  to  whom  money  has  been 
paid  thereon,  is  in  the  same  position  as  his  assignor  or  the  ](laintiff  in 
tlie  judgment,  and  is  liable  for  restitution  of  tlie  money  thus  re- 
ceived from  the  defendant  in  such  judgment,      (p.  52.) 

JUDGMENTS — Reversal — Restitution— Accrual  of  Right. — If 
money  has  been  paid  on  a  judgment  afterward  reversed,  the  right  to 
restitution  accrues  from  the  date  of  the  judgment  of  reversal,  with 
interest  on  the  amount  paid  from  that  date.      (p.  52.) 

T.  R.  Roulliac  and  R.  T.  Simpson,  Jr.,  for  the  appellant. 

E.  O'Neal  and  J.  T.  Asbcraft.  for  the  appclloG. 

^"**  SIIARPIO.  J.  By  oxocntion  on  a  jud^-nient  roeovcrod 
bv  Fields  a.iraiiist  ibis  plaintiff,  d(^fc'ndant  as  assifrnoc  of 
tbc  judirincnt  colbv-tod  money.  Subsequently  tbe  su])reinc 
court  reversed  llie  judixment  and  reiuanded  tbe  cause,  wbere- 
upon  Fields  dismis-ed  tbe  suit.  PlaintifT  liroui^jit  tbis  suit 
for  tbe  money  it  paid  on  tlie  judgment.  Tbe  complaint  con- 
sists of  tbree  counts,  tbc  first  declariufr  on  an- account  and  the 
second  for  money  bad  and  received  for  plaint  ill's  use.  Tbe 
tbird  count  was  upon  special  facts,  and  a  demurrer  tliereto  was 
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sustained.  It  is  unnecessary  to  review  the  ruling  on  this  de- 
murrer since  the  second  count  was  adapted  to  a  full  presenta- 
tion of  plaintiff's  case.  Before  the  final  disposition  of  the  third 
count,  there  was  filed  a  number  of  special  pleas,  all  of  which 
were  stricken  out  except  those  numbered  respectively  6,  12, 
13,  and  18,  each  of  which  set  up  as  a  defense  the  existence  of 
the  debt  claimed  by  Fields  in  the  first  suit.  These  pleas  we 
construe  as  having  been  interposed  to  the  third  count  alone. 
The  disposition  of  that  count  under  the  demurrer  had  the  effect 
to  eliminate  these  special  pleas,  but  for  the  purpose  of  this  re- 
view we  will  treat  the  plea  of  the  general  issue  which  was  inter- 
posed to  the  whole  complaint  as  available  for  any  defense  which 
could  properly  have  been  based  on  injustice  of  the  plaintiff's 
claim. 

The  authorities  generally  sustain  the  proposition  that  where 
payment  has  been  coerced  on  a  judment  which  is  ^^^  afterward 
]'eversed,  the  party  paying  has,  prima  facie,  a  right  to  restitution 
of  the  money.  Some  cases  elsewhere,  and  in  some  of  the  earlier 
eases  in  this  court  incliuling  Duncan  v.  Ware,  5  Stew.  &  P.  119, 
24  Am.  Dec.  772,  Dupuy  v.  Eoebuck,  7  Ala.  486,  which  were  re- 
ferred to  in  Crocker  v.  Clements,  23  Ala.  307,  seem  to  indicate 
that  under  such  facts  the  further  fact  that  the  debt  claimed  in 
the  original  suit  was  due  may  be  shown  in  defense  of  an  ac- 
tion of  assumpsit  brought  for  the  money  paid.  This  view, 
however,  is  inconsistent  with  other  authorities.  In  Carson  v. 
Suggett,  34  Mo.  364,  86  Am.  Dec.  112,  which  case  was  in  the 
main  like  the  present,  the  decision  is  expressed  in  the  headnote 
as  follows :  ''Where  the  judgment  of  the  inferior  court  is  re- 
versed by  the  supreme  court,  the  plaintiff  in  error  or  the  appel- 
lant is  to  be  restored  to  all  that  he  has  lost  by  the  original  judg- 
ment, and  this  without  any  reference  to  the  rights  of  the  phiin- 
tiff  in  the  original  suit.  Where  the  plaintiff,  after  the  reversal 
of  the  judgment  in  his  favor,  voluntarily  dismissed  his  suit, 
and  the  defendant  sued  for  restoration  of  what  he  had  lost  by 
the  judgment,  an  answer  setting  up  the  original  claim  of  the 
plaintiff  was  properly  stricken  out."  In  Bickett  v.  Garner,  31 
Oliio  St.  28,  it  was  held  in  an  action  on  a  restitution  bond  for 
money  paid  on  a  judgment  afterward  reversed,  that  the  claim 
on  which  the  original  action  was  brought  could  not  be  made 
available  as  an  offset  by  dismissing  tlie  original  cause  of  action 
or  otherwise.  ]\lany  authorities  by  making  general  aflJrination 
of  the  right  to  restitution  indicate  that  such  riglit  is  absohile: 
See  Ex  parte  Walter  Brothers,  89  Ala.  237,  18  Am.  St.   b'cp. 
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103,  7  South.  400 ;  ISfarks  v.  Cowles,  61  Ala.  299 ;  Freeman  on 
Judgments,  sees.  481,  482;  Freeman  on  Executions,  sec.  347; 
Bank  of  U.  S.  v.  Washington,  6  Pet.  8;  Kanck  v.  Becker,  13 
Serg.  &  R.  41;  Clark  v.  Finney,  G  Cow.  297;  McJilton  v.  Love, 
13  111.  486,  54  Am.  Dec.  449  ;  Reynolds  v.  Hosmer,  45  Cal.  616; 
Fish  V.  Toner,  40  Minn.  211,  41  N.  W.  972. 

In  Ex  parte  Walter  Brothers,  89  Ala.  237,  18  Am.  St.  Rep. 
103,  7  South.  400,  the  question  arose  in  the  chancery  court 
which  had  undoubted  jurisdiction  to  determine  it  on  equitable 
principles;  and  this  court  said  with  reference  to  a  party  who 
had  enforced  the  collection  ^^^  of  money  on  a  decree  thereafter 
reversed :  "He  had  no  right  to  the  money  involved  in  the  liti- 
gation in  contemplation  of  law  until  there  should  be  a  correct 
determination  of  the  matters  in  dispute,  however  clear  his 
rights  may  have  been  in  point  of  fact.  He  therefore  proceeds 
with  the  cause  having  an  undue  advantage  of  his  adversary,  and 
is  in  fact  in  the  attitude  of  having  joined  what  he  claimed  l>e- 
fore  his  right  to  it  had  or  could  have  been  determined.  We  en- 
tertain no  doubt,  tlierefore,  of  the  absolute  right  to  have  resti- 
tution made  on  the  one  hand  and  tbe  absolute  correlative  duty 
to  make  restitution  on  the  other,  wholly  regardless  of  considera- 
tions looking  to  the  final  equities  of  the  parties." 

We  adopt  tb.is  latter  exj)ression  as  applicable  to  this  case 
and  accordingly  hold  that  the  existence  of  the  debt  claimed  by 
Fields  in  tbe  suit  he  dismissed  is  not  a  defense  to  this  suit,  and 
this  witbout  regard  to  tbe  merit  of  tl)e  suit,  or  to  tbe  question 
discussed  by  counsel  of  wlu'tber  tbe  dismissal  operated  as  a 
retraxit. 

To  tbe  extent  that  it  accepted  tbe  benefit  of  tbe  execution  de- 
fendant must  he  held  to  have  ratified  tbe  act  of  Fields'  attorneys 
in  enforcing  tbe  same,  though  it  may  not  have  otherwise  partic- 
ipated in  the  enforcement  of  the  judgiiuMit.  As  assignees  of 
the  judgment  it  is  in  no  better  situation  to  dt'fend  than  Fields 
would  have  been  had  he  recovered  the  money  and  l)een  sued 
therefor:  Freenum  on  Jiulginents,  see.  483;  Reynolds  v.  Hos- 
mer, 45  Cal.  GIG;  McJilton  v.  Love  13  111.  486,  54  Am.  Dec. 
41i). 

Tbe  judgment  of  the  circuit  court  will  be  reversed  and  one 
will  be  here  entered  for  the  amount  collected  by  defendant 
out  of  the  money  paid  by  plaintill*  on  tbe  execution,  viz.,  four 
thousand  dollars,  with  interest  thereon  from  tbe  thirteenth  day 
of  November,  1894,  that  being  th.e  time  when  the  right  to  res- 
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titution  accrued  by  the  reversal  of  the  judgment.     See  as  to 
the  time  of  such  accrual  Crocker  v.  Clements,  23  Ala.  307. 
Reversed  and  rendered. 


The  Reversal  of  Judgments,  including  the  right  to  restitution  there- 
after is  considered  in  the  monograohic  note  to  Cowdery  v.  London  etc. 
Bank,  96  Am.  St,  Eep.  124-146. 

The  Assignee  of  a  Judgment  which  is  vacated  on  appeal  takes  no 
interest  under  the  assignment:  See  the  monographic  note  to  Chil- 
strom  V.  Eppinger,  78  Am.  St.  Rep.  56,  on  the  effect  of  the  assign- 
ment of  a  judgment. 


AMERICAN"  TELEPHONE  AND  TELEGRAPH  COM- 
PANY V.  MORGAN  COUNTY  TELEPHONE  COM- 
PANY. 

[138  Ala.  597,  36  South.  178.] 

MUNICIPAL  COEPORATIONS— ^Rights  of  Telephone  Com- 
panies in  Streets. — If  two  telephone  companies  are  occupying  parts 
of  the  same  street  in  a  city  with  the  permission  and  under  the  direc- 
tion, regulation,  and  control  of  the  city  authorities,  the  rights  of  each 
company  in  the  street  are  equal,  and  neither  has  superior  rights  to  the 
other,  at  least  so  long  as  the  holder  of  the  junior  franchise  does  not 
inteifere  in  some  unlawful  manner  with  the  rights  of  the  holder 
of  the  older  franchise,     (p.  54.) 

MUNICIPAL  CORPORATION  —  Exclusive  Franchise  in 
Street. — if  a  city  street  has  sufficient  width  and  capacity  to  admit  of 
more  than  one  public  enterprise  therein  without  unduly  obstructing 
it  as  a  public  highway,  an  exclusive  right  in  the  street  should  not 
be  granted,  nor  can  it  be  claimed  by  any  one  corporation,      (p.  54.) 

MUNICIPAL  CORPORATIONS— Exclusive  Franchise  in 
Street — Injunction — Want  of  Equity, — If  a  bill  and  answer  in  a  suit 
by  (ne  telephone  company  against  another  to  enjoin  the  latter  from 
erecting  its  poles  and  stringing  its  wires  on  the  same  side  of  tho 
street  as  those  of  the  complainant  shows  that  the  defendant's  poles 
are  being  placed  between  those  of  the  complainant,  but  of  sufficient 
height  to  enable  the  stringing  of  wires  without  interference  by  con- 
tact with  those  of  the  complainant  and  that  defendant's  poles  were 
being  v.ell  set  into  tiie  ground  and  well  braced,  that  any  contact  with 
comyilainant 's  wives  during  the  process  of  stringing  would  be  of  a 
temporary  and  incidental  character,  and  that  scientific  appliances  for 
ii'subition  would  be  provifled,  preventing  defendant's  wires  from  act- 
ing as  conductors  from  those  of  complainant,  except  from  possible 
unavoidable  causes,  such  as  winds,  storms  or  electrical  disturbances, 
that  defendant's  system  is  not  complete  but  in  a  formative  state,  and, 
that  the  thin-  s  complained  of  and  damages  arising  therefrom  are  not 
in  existence.  1  ut  are  conjectural  and  imaginary,  no  such  case  of  press- 
ing necer.sitv  is  sliovrn  as  autlinrizos  injunctive  relief,      (p.  57.) 

INJUNCTIONS  to  Restrain  Monopoly— Unresponsive  Answer. 
In  a  Slit  by  one  telephone  company  to  enjoin  another  from  erectiiijr 
its  po'es  and  stringing  its  wires  on  tlie  same  sido  of  the  street,  aver- 
ments in  an  answer  tending  to  show  comidainant 's  purpose  to  main- 
tain a  m.onopoly  in  the  city  are  not  responsive  to  the  bill,  when  con- 
sidered  as  one  for  present   injunctive  relief,      (p.   5*^.) 
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Callahan  &  Harris,  for  the  appellant. 

E.  W.  Godbey  and  Blackwell  &  Fite,  for  the  appellee. 

«03  HARALSOX,  J.  Tlie  contention  on  the  part  of  the  com- 
plainant is  that  without  its  consent  the  defendant  has  no  right 
to  erect  its  polos  on  ]\loiilton  or  other  streets  in  the  city  of  New 
Decatur  between  the  poles  of  complainant,  and  to  string  its  wires 
on  or  near  tlie  top  of  tliese  polos,  above  the  wires  of  complain- 
ant, in  the  manner  sot  forth  in  its  bill ;  while  that  of  the  de- 
fendant is,  conceding  an  equal  right  to  the  complainant  with 
itself  to  tlie  use  of  the  streets  of  said  city  for  its  telopliono  or 
telegraph  purposes,  that  eonsplninant  lias  no  right  to  said  streets 
superior  to  the  right  of  defendant  to  erect,  maintain  and  operate 
its  telephone  system,  so  long  as  defendant  does  not,  in  some  seri- 
ous and  permanently  injurious  manner,  interfere  with  the  com- 
plainant's rigltts. 

It  is  shown  that  both  companies  are  occupying  parts  of  the 
street  in  said  city  with  the  permission  and  under  the  direction 
of  the  city  authorities,  duly  invested  with  authority  to  this  end, 
and  under  their  regulation  and  control.  The  rights  of  each  are 
equal,  and  not  superior  to  the  rights  of  the  other — the  principle 
being  well  settled  that  no  company  can,  under  ordinary  circum- 
stances, assert  and  maintain  a  right  to  the  exclusive  enjoyment 
of  a  public  street  in  a  city.  "Monopolies  are  not  favorities  in 
the  law,  and  if  a  street  has  sufficient  width  and  cajinoity  to  ad- 
mit of  more  th;in  one  public  enterprise,  without  unduly  obstruct- 
ing it  as  a  public  highway,  an  exclusive  right  should  not  1)0 
granted  to  one  company,  and  if  granted,  except  under  peculiar 
circumstances  it  may  and  should  be  revoked":  Consolidated 
Electric  Light  Co.  v.  People's  Electric  Light  etc.  Co.,  9  t  Ala. 
374,  10  South.  440.  As  was  said  by  us  in  another  and  similar 
connection:  "]t  may  be  safely  stated,  as  applicable  to  all  con- 
ditions, that  no  one  public  corporation  of  the  kind  should  lie 
given  a  monopoly  to  the  exclusion  of  others  in  the  use  of  the 
streets  of  a  city.  Ordinarily,  such  privileges  should  be  granted, 
equal  with  and  not  superior  to  other  like  enterprises  esta])lished 
for  the  use  of  the  public.  The  state  licenses  such  enterj^rises, 
not  simply  that  the  owner  of  them  may  earn  profits  by  establish- 
ino-  and  operating  them,  but  that  the  general  **^*  public  may 
enjoy  the  benefits  of  their  existence;  and  when  two  are  author- 
ized by  law  to  use  the  same  stro(^t  or  avenue,  it  should  lie  with 
the  express  or  implied  condition  that  each  shall  respect  tho 
rights  and  interest  of  the  other  and  occasion  no  injury  or  harm 
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to  the  other.  The  matter  of  the  regulation  of  such  public  cor- 
porations is  usually  committed  to  the  municipalities,  where 
they  are  established."  The  two  companies  are  in  the  legal  atti- 
tude of  using,  in  a  sense,  their  own  property,  the  obligation  of 
each  being  to  so  use  its  own  property  as  not  to  do  unnecessary 
injury  to  that  of  another ;  and  for  any  default  in  that  particular 
the  rule  is  applicable  that  the  negligent  party  is  liable  to  the  one 
injured  in  an  action  of  damages  resulting  from  its  own  negli- 
gence: Birmingham  Traction  Co.  v.  Southern  Bell  etc.  Tel.  Co., 
119  Ala.  148,  151,  24  South.  731.  The  principle  is  familiar 
that :  "If  one  do  an  unlawful  act  upon  his  own  premises,  he  can- 
not be  held  responsible  for  injurious  consequences  that  may  re- 
sult from  it,  unless  it  was  so  done  as  to  constitute  actionable 
negligence."  So,  it  was  announced  in  the  case  referred  to  that, 
"whatever  incidental  annoyance  or  injury  may  result  from  the 
rightful  and  lawful  use  of  the  streets,  with  no  want  of  care  for 
the  rights  and  interests  of  others  entitled  to  like  use,  is  damnum 
absque  injuria,  and  so  far  as  persons  operating  under  legislative 
grants  are  concerned,  something  more  than  individual  damages 
to  another  must  be  proved — something  in  fact  in  the  nature  of 
an  abuse  of  the  francliise — to  entitle  the  party  to  an  injunc- 
tion": Cumberland  etc.  Tel.  Co.  v.  W.  Electric  Co.,  43  Fcd.'2r3; 
25  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  764,  767. 

In  Eouse  v.  jMartin,  75  Ala.  513,  51  Am.  Eep.  463,  referring 
to  the  case  of  private  nuisances — directly  applicable  here — it 
was  held  that  in  such  cases  an  injunction  will  generally  be 
granted  only  when  there  is  a  strong  and  mischievous  case  of 
pressing  necessity,  and  not  because  of  a  trifling  discomfort  or 
inconvenience  suffered  by  the  party  complaining;  that  when  tiio 
injury  complained  of  is  not  a  nuisance  per  se,  but  may  become 
so  by  reason  of  *^^'*  circumstances — ^being  uncertain,  indefinite 
or  contingent — equity  will  not  interfere;  that  public  benefit  will 
preponderate  over  private  inconveniences;  that  in  doubtful 
cases,  an  injunction  will  always  bo  denied,  or  dissolved  on  mo- 
tion when  granted  ad  interim,  and  that  a  very  strong  case  must 
be  made  by  the  bill  for  injunction,  and  if  there  be  reasonable 
doubt  as  to  the  probable  effect  of  an  alleged  nuisance  eitlu'r  on 
proof,  affidavit  or  on  the  construction  of  the  facts  stated  in  the 
bill,  there  will  be  no  interference  until  the  matter  is  tested  by 
experiment  in  the  actual  use  of  the  property:  1  High  on  Injunc- 
tions, sec.  788.  "Xor  will  the  court  interfere  wbou  tlie  thing 
complained  of  is  not  in  existence,  but  may  be  called  into  exist- 
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cnce  by  the  threatened  acts  of  the  defendant,  in  the  exercise 
of  his  lawful  dominion  over  his  property,  and  it  is  uncertain, 
dependent  upon  circumstances  in  the  future,  whether  it  will  or 
will  not  operate  injuriously":  Kingsbury  v.  Flowers,  65  Ala. 
484,  39  Am.  Eep.  14.  In  the  case  cited  from  75  Alabama,  the 
court  added:  "Great  caution  should  always  be  exercised  before 
interfering  with  establishments  which  have  a  tendency  to  pro- 
mote public  utility  or  conveniences,  and  in  cases  of  this  nature, 
equity  will  not  enjoin  the  lawful  use  of  such  property  in  a  city, 
when  by  the  proper  application  of  scientific  appliances  and  ma- 
cbincry  the  torts  complaineed  of  may  be  removed;  and  in  such 
cases  the  court  will  go  no  further  than  to  require  such  appli- 
ances to  be  used."  WTiere  it  is  sought  to  restrain  a  business  es- 
tablished, not  per  se  a  nuisance,  but  only  liable  to  become  such 
by  the  manner  of  its  carrying  on,  the  bill  may,  in  the  discretion 
of  the  court,  be  held  until  tlie  objectionable  results  can  be  rem- 
edied by  scientific  and  skillful  appliances,  ef-t)eeially  when  the 
answer  discloses  that  such  remedies  are  practicable  and  will  be 
applied,  if  necessary:  Kouso  v.  Martin,  75  Wa.  515,  51  Am.  Eep. 
463;  English  v.  Progress  Electric  Light  Co.,  95  Ala.  259,  10 
South.  134. 

From  the  principles  above  announced  as  here  applical)le  the 
case  inav  be  readily  disposed  of.  It  appears  that  the  averments 
of  the  bill  upon  which  the  right  of  injunctive  relief  is  claimed 
have  been  directly  and  fully  ******  denied  by  the  sworn  answer  of 
the  defendant.  Starting  witli  the  proposition,  which  cannot  be 
denied,  that  the  defendant  has  the  same  right  to  the  street  that 
complainant  has  so  long  as  it  does  not  interfere  in  some  unlaw- 
ful manner  with  the  riglits  of  the  complainant,  we  have  failed 
to  discover,  after  a  careful  examination  of  the  averments  of  tlio 
bill  and  the  answer  thereto,  that  defendant  has  been  guilty  of 
any  interference  with  complainant's  rights.  The  fact  tliat  dc- 
fenrlant's  poles  are  being  erected  between  those  of  coin])Iainant, 
on  tlie  same  side  of  the  street,  of  itself  is  of  but  little  impor- 
tance. These  poles,  it  reasonably  appears,  are  of  a  size  and 
height  to  make  them,  for  the  purposes  intended,  e(iual  to  tliose 
used  hv  com]»lainant ;  that  tliey  extend  al)ove  tliose  of  complain- 
ant sufTlciently  far  to  enable  defendant  to  string  its  wires  above 
the  complainant's,  and  at  such  distance  from  them  as  not  to 
interfere  by  contact  with  them,  or  to  act  as  conductors  of  elec- 
trieitv  from  tliem.  It  further  ajjpears  that  these  poles  are  to 
be  let  into  the  ground  aliout  six  feet,  and  will  1)C  ])raced  as  well 
as  may  Ix;  against  swaying.     If  these  poles  and  wires,   in   tlie 
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process  of  erection,  come  into  contact  with  those  of  complainant, 
such  contact  must  be  temporary  and  incidental  to  their  erection ; 
and  the  defendant's  wires,  on  the  completion  of  its  system,  are 
designed  not  to  touch,  and  in  all  reasonable  expectation  will  not 
interfere  with  complainant's  system.  It  is  to  the  interest  of 
defendant  to  avoid  tlie  contact  of  its  poles  and  wires  with  the 
wires  of  the  complainant,  since  such  contact  would  be  as  in- 
jurious to  the  operation  of  defendant's  business  as  to  that  of 
complainant.  Moreover,  it  reasonably  appears  that  scientific 
appliances  of  insulation  may  and  will  be  provided  to  prevent 
the  wires  and  poles  of  defendant  from  ever  acting  as  conductors 
of  electricity  from  the  wires  of  complainant,  except  possibly 
from  accidents  arising  from  wind  and  storms  and  electrical  dis- 
turbances from  without — accidents  that  cannot  be  foreseen,  cal- 
culated upon,  nor  provided  against.  But  if  such  disturbances 
should  occur,  their  results  must  be  temporary  and  of  easy  repair. 
^^^"^  Without  the  presence  of  defendant's  poles  and  wires,  such 
accidental  disturbances  are  just  as  liable  to  befall  the  poles 
and  wires  of  complainant.  Tliese  difficulties,  are,  however,  con- 
jectural, incidental  and  temporary,  if  they  should  come,  and 
are  not  to  be  considered  as  meritorious  grounds  for  interfering 
by  injunction  with  defendant  in  the  erection,  maintaining  and 
operating  of  its  telephone  system. 

The  damages  that  complainant  insists  will  be  done  to  it  by 
defendant  are  remote,  conjectural  and  imaginary.  The  defend- 
ant company  is  merely  proceeding  to  erect  its  sy?t(Mn  of  ]ioles, 
preparatory  to  stringing  its  wires  thereon.  Its  system  is  not 
complete,  but  in  the  formative  state.  The  things  complained  of 
are  not  in  existence,  but  may  be  called  into  existence  by  threat- 
ened acts  of  defendant,  to  be  done  in  the  lawful  exercise  of  its 
rights  dependent  upon  circumstances  in  the  future,  as  to  whether 
they  will  or  not  o])erate  injuriously,  having  no  other  foundation 
except  in  the  apprehension  and  fears  of  coin])lainant.  ^\^"lethe^ 
those  apprehensions  are  real  or  not,  the  conduct  of  defendant 
alone  will  disclose.  It  is  sufficient  to  say,  having  reference  to 
the  denials  of  the  answer,  that  complainant  has  not  presented 
such  a  case  of  pressing  necessity  as  authorizes  intcrfer(3nce  by 
injunction. 

Much  of  the  answer  sets  up  facts  tending  to  show  that  tlie 
purpose  of  the  complainant  is  to  maintain  a  monopoly  of  tele- 
phoning in  tlie  city,  and  to  exclude  defendant  therefrom.  These 
matters  are  not  directly  responsive  to  the  averments  of  the  bill, 
when  considered  as  one  for  present  injunctive  relief. 
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The  defendant  introduces  several  aflfidavits  sustaining  the 
denials  of  the  answer.  The  complainant  introduced  none  to 
support  the  averments  of  the  bill.  It  is  urged  that  these  affi- 
davits should  not  have  been  received  or  considered  by  the  chan- 
cellor. It  is  unnecessary  to  pass  upon  that  question.  We  have 
confined  our  decision,  as  the  chancellor  might  well  have  done, 
to  a  consideration  of  the  denials  by  the  answer  of  the  material 
averments  of  the  bill,  and  for  the  purposes  in  ®^^  hand  these 
arc  suHicient  without  any  resort  to  the  allidavits,  no  fuller  or 
more  satisfactory  than  the  answer  itself. 

Assuming  that  the  bill  has  equity,  the  denials  of  the  answer 
fully  justified  the  dissolution  of  the  injunction;  but  in  our 
opinion  the  other  ground  of 'the  motion  for  a  dissolution  of  the 
injunction,  namely,  that  the  bill  had  no  equity,  was  well  taken, 
and  the  decree  dissolving  the  injunction  may  be  well  rested  on 
that  ground. 

Allirined. 


TJie  Grant  of  a  FrancMsc  to  a  street  railway  company  does  not  con- 
fer an  exclusive  privilege,  nor  prevent  the  city  from  extending  simi- 
lar privileges  to  other  railway  companies:  Mayor  etc.  of  Houston  v. 
Houston  Ciity  St.  Ey.  Co.,  83  Tex.  548,  29  Am.  St.  Ecp.  679,  19  S.  W. 
127.  And  an  electric  light  company  wliich  receives  a  license  to  erect 
its  poles  on  certain  streets  does  not  obtain  an  exclusive  privilege;  a 
second  company  upon  whi(di  a  similar  privilege  is  conferred  acquires 
merely  subordinate  rights,  and  any  interference  of  its  wires  with 
those  of  the  [irior  licensee  mav  be  restrained  bv  injunction:  Eutland 
Electric  Light  Co.  v.  Marble V'itv  Electric  Light  Co..  G5  Vt.  377,  36 
Am.  St.  R<>p.  86S,  26  Atl.  635.  Bee,  also,  l^iijon  Pa<'.  "R.  E.  Co.  v. 
Colorado  Postal  Tel.  Co.,  30  Colo.  133,  97  Am.  St.  Eep.  106,  69  Pac.  564. 
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EANKIN  V.  SCHOFIELD. 

[71  Ark.  168,  70  S.  W.  306.] 

APPEAL  AND  EEROP^— Time  for  Taking  Appeal.— A  statute 
proviiling  that  an  appeal  or  writ  of  error  shall  not  be  granted  except 
within  one  year  next  after  the  rendition  of  judgment,  unless  the  party 
applying  therefor  was  an  infant  or  of  unsound  mind,  in  which  case 
the  appeal  may  be  granted  within  six  months  after  the  removal  of  the 
disability,  is  prospective,  and  does  not  apply  to  judgments  rendered 
prior  to  its  enactment,      (p.  GO.) 

CONSTITUTIONAL  LAW— Time  of  Taking  Appeal— Persons 
Under  Disability.— A  statute  limiting  the  time  within  which  an  appeal 
may  be  taken  from  all  judgments,  and  making  no  provision  for  an  ap- 
peal, after  the  removal  of  (Usability,  by  a  person  then  under  disability 
by  reason  of  infancy,  coverture,  insanity,  or  otherwise,  is  unconstitu- 
tional as  depriving  them  of  the  rigtit  of  appeal,      (p.  61.) 

JUDGMENTS — Compromise  Decree. — A  decree  reciting  that  in 
order  "to  put  an  end  to  tedious  litigation,  and  as  an  aniicable  set- 
tlement and  adjustment  of  a  family  affair,"  "it  is  hereby  ordered, 
considered,  and  decreed  by  the  court,  as  well  as  by  the  consent  and 
agreement  of  the  parties,"  shows  affirmatively  on  its  face  that  it  is 
merely  a  consent  decree,  without  investigation  of  the  merits,  enforc- 
ing the  compromise  of  the  parties,      (p.  62.) 

JUDGMENTS — Consent  Decree — Right  of  Infant  to  Appeal 

An  infant,  on  arriving  of  age,  is  not  barred  from  taking  an  appeal 
from  a  compromise  decree,  assented  to  by  his  guardian,  unless  the 
court  concurrently  sanctioned  such  compromise,      (p.  62.) 

G-.  Jones  and  J.  A.  Watkius,  for  tlic  appellant. 

0.  "W.  Scarborough,  J.  W.  House  and  M.  House,  for  tlic 
api)C'llecs. 

^"^^  WOOD.  J.  Tlie  decree  from  which  this  appeal  was 
taken  was  rendered  in  February,  1889.  Tins  appeal  was  g-ranted 
by  the  clerk  of  this  court  February  19,  1900.     The  appellant 

(o9) 
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was  born  June  24,  1881.  She  was  therefore  eighteen  years, 
seven  months,  and  twenty-five  days  old  when  this  appeal  was 
granted.  The  decree  from  which  she  appeals  liad  been  ren- 
dered eleven  years  before.  The  act  approved  ^larch  16,  1899, 
to  rccriilate  the  time  in  which  appeals  and  writs  of  error  may 
be  taken  to  this  court,  is  as  follows: 

^'Section  1.  An  appeal  or  writ  of  error  shall  not  be  granted 
except  within  one  3^ear  next  after  the  rendition  of  the  judgment, 
^"^^  order  or  decree  sought  to  be  reviewed,  unless  the  party  ap- 
plying therefor  was  an  infant  or  of  unsound  mind  at  the  time  of 
its  rendition,  in  which  cases  an  appeal  or  writ  of  error  may  be 
granted  to  such  parties  or  their  legal  representatives  within  six 
months  after  the  removal  of  their  disabilities  or  death. 

^'Sec.  2.  The  parties  to  all  judgments,  orders  or  decrees  ren- 
dered within  two  years  prior  to  the  passage  of  this  act  shall 
have  one  year  from  the  time  it  shall  take  effect  within  which  to 
pray  an  appeal  or  sue  out  a  writ  of  error.  The  time  for  taking 
an  appeal  or  suing  out  a  writ  of  error  on  all  judgments,  final 
orders  and  decrees  rendered  more  than  two  years  prior  to  the 
passage  of  this  act  shall  be  three  years  from  the  date  of  the 
judgment,  order  or  decree":  Acts  1899,  p.  111. 

This  act  was  passed  to  amend  section  1027  of  Sandel  &  Hill's 
Digest,  which  is  as  follows:  "An  appeal  or  writ  of  error  sliall  not 
be  granted,  except  within  three  years  next  after  the  rendition 
of  the  judgment  or  order,  unless  the  party  applying  therefor 
was  an  infant,  married  woman,  or  of  unsound  mind  at  the  time 
of  its  rendition,  in  wliieii  case  an  appeal  or  writ  of  error  may 
be  granted  to  such  parties,  or  tlieir  legal  representative,  within 
one  year  after  tlic  removal  of  their  dis:il)ilities,  or  death,  wliich- 
cver  may  first  happen." 

Appellee  contends  that  the  appeal  was  barred  under  eitlier  of 
tlio  sections  of  the  act  of  ^larch  16,  1899,  supra. 

(a)  I'he  first  section  is  prospective  in  its  operation.  It  ap- 
plies oidy  to  appeals  from  judgments,  orders,  and  decrees  ren- 
dered after  the  act  took  efi'eit.  This  is  the  general  rule  of  con- 
sirueiinn,  and  that  it  is  tb.e  true  nde  to  apply  to  this  section  is 
manifest  when  considered  in  connection  with  the  second  section, 
for  that  section  expressly  provides  the  time  for  appeal  from  all 
judgments,  orders,  or  decrees  rendered  ])rior  to  the  passage  of 
the  act.     The  first  section  has  therefore  no  application. 

(b)  The  first  clause  of  the  second  section  has  no  a])plication 
liere,  for  that  refers  to  ap|>eals  from  judgments,  etc.,  rendered 
within  a  period  of  two  years  prior  to  the  date  of  the  passage  of 
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the  act.  The  decree  in  this  case  was  rendered  about  ten  years 
prior  to  the  passage  of  the  act,  so  it  comes  within  the  latter 
clause  of  the  second  section  of  the  above  act,  which  prescribes: 
"The  time  for  taking  an  appeal  or  suing  out  a  writ  of  error  on 
all  judgments,  final  orders  and  decrees  rendered  more  than  two 
years  prior  .to  the  *'^^  passage  of  this  act  shall  be  three  years 
from  the  date  of  the  judgment,  order  or  decree."  From  all 
judgments,  final  orders,  and  decrees  rendered  three  years  or 
more  prior  to  the  passage  of  the  act,  no  time  is  given  in  which 
to  appeal.  This  would,  eo  instanti,  deprive  infants  of  the  right 
to  appeal.  The  legislature  could  not  do  that:  Const.,  sec. 
15,  art.  7;  O'Bannon  v.  Eagan,  30  Ark.  181. 

2.  The  decree  appealed  from,  after  setting  out  the  issues, 
proceeds  as  follows :  "And  it  appearing  that  numerous  deposi- 
tions have  been  taken  in  this  case,  and  the  litigation  herein  is 
likely  to  be  long  and  tedious  of  family  matters :  Now,  therefore, 
in  order  to  put  an  end  to  litigation,  and  as  an  amicable  adjust- 
ment and  settlement  of  a  family  affair  in  regard  to  the  descent, 
inheritance  and  settlement  of  the  rights  of  the  plaintiffs  and  de- 
fendants in  regard  to  all  the  real  and  personal  estate  of  the  said 
J.  X.  S.  Gibson,  as  above  described  and  mentioned  as  being  in 
the  hands  or  control  of  his  administrator,  L.  D.  Snapp,  as  afore- 
said, it  is  hereby  ordered,  considered  and  decreed  by  the  court, 
as  well  as  by  the  consent  and  agreement  of  all  the  parties  hereto, 
both  plaintiffs  and  defendants,  that,''  etc.  It  appears  that  the 
court  did  not  enter  upon  the  merits  of  the  controversy,  but  ren- 
dered the  decree  "to  put  an  end  to  litigation,  and  as  an  amicable 
settlement  and  adjustment  of  a  family  affair."  Tlio  question 
then  is.  Can  appellant  appeal  from  a  compromise  decree  entered 
by  the  consent  of  her  regular  guardian  ?  The  statute  provides 
that  "no  judgment  can  be  rendered  against  an  infant  until  after 
a  defense  by  a  guardian":  Sandel  &  Hill's  Digest,  sec.  56-i7. 
We  have  held  under  the  statute  that  the  defense  of  the  guardian 
must  be  not  merely  formal,  but  real  and  earnest.  He  should 
put  in  iss\;e  and  require  proof  of  every  material  allegation  to 
the  infant's  prejudice,  wliether  it  be  true  or  not,  and  make 
no  concessions  on  his  own  knowledge:  Pinchback  v.  Graves,  43 
Ark.  222.  Again,  we  have  held  that  an  infant  is  not  prejudiced 
by  admissions  of  his  guardian :  McCloy  v.  Trotter,  47  Ark.  445, 
2  S.  W.  71 ;  Moore  v.  Woodall,  40  Ark.  42 ;  Evans  v.  Davies,  39 
Ark.  235.  ISTow,  every  compromise  involves  an  admission  or 
concession  to  some  extent  of  the  claims  of  the  other  party.  An- 
derson says  it  is  the  mutual  yielding  of  opposing  claims;  the 
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surrender  of  some  right  or  claimed  right  in  consideration  of  a 
like  surrender  of  some  counterclaim :  Anderson's  Law  Diction- 
ary, verbo  "Compromise";  Gregg  v.  Town  of  Wethersfield,  55 
Yt.  387.  In  the  absence  of  authority  given  by  statute,  the  gen- 
eral rule  is,  says  Mr.  Eodgers,  that  a  guardian  cannot  agree  to 
^'^  any  compromise  or  settlement  by  which  the  property  inter- 
ests of  his  ward  are  affected  without  the  concurring  sanction  of 
the  court  to  which  he  must  look  for  authority  to  bind  his  ward: 
Eodgers  on  Domestic  Relations,  sec.  859.  The  recitals  of  the 
record  supra  show  alfirmatively  that  the  chancellor  ])crformed 
no  judicial  act  of  investigation  into  the  merits  of  the  controversy 
before  entering  the  decree.  On  the  contrary,  it  appears  that 
was  purposely  avoided,  out  of  consideration  of  mere  expediency, 
"to  put  an  end  to  tedious  litigation,  and  as  an  amicable  settle- 
ment and  adjustment  of  a  family  affair."  Such  added  dignity 
to  the  compromise  of  the  guardian  did  not  make  it  any  less  his 
compromise.  In  the  face  of  such  a  record  we  cannot  indulge 
the  maxim^  "Omnia  praesumuntur  rite  et  solemniter  esse  acta." 
It  was  plainly  not  the  compromise  of  the  court.  There  was 
notliing  to  show  that  it  was  for  the  benefit  of  the  infant.  The 
facts  shown  by  this  record  do  not  bring  the  appellant  within 
tlie  maxim  of  "Consensus  tollit  errorem,"  and  bar  her  riglit  to 
appeal.  To  hold  otlierwise,  we  think,  would  be  contrary  to  the 
trend  of  our  own  statute  and  decisions,  as  well  as  tlio  weight  of 
autliority :  Walton  v.  Coulson,  1  McLean,  120,  I'od.  Cas.  No. 
17.132;  Bank  v.  Eitchio.  8  Pot.  128;  1  Black  on  Judgmonis.  sec. 
197,  and  authorities  cited;  15  I'ncy.  of  PI.  &  Pr.  13,  and  auilior- 
ilics  cited. 

The  motion  to  dismiss  the  aj^peal  is  therefore  overruled.  In 
the  absence  of  a  request  from  the  attorneys  and  an  op])ortunity 
to  be  beard,  it  woidd  not  be  proper  to  go  further,  and  deter- 
mine whether  the  decree  should  be  atlinned  or  reversed  (»n  tlie 
merits. 

OPINIOX   DELIVERT.D   NOVEMBl-U    15,    1902. 

WOOD,  J.  The  court  erred  in  rendering  the  consent  decree 
without  looking  into  the  merits  to  determine  whether  same  was 
for  the  benefit  of  the  infant.  The  proceedings  under  this  erro- 
neous decree  have  brought  about  new  conditions.  Appellant 
asks  liere  for  an  order  of  restitution.  It  appears  that  the  trial 
court  did  not  pass  upon  either  the  jtleadings  or  the  proof,  and 
we  will  not  do  so.  It  may  be  that  an  order  of  restitution  will 
1  e  proper  before  further  proceedings  are  had  in  the  lower  court. 
We   will  not,  however,   pass  upon  that  que.-tion.     The   parties 
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may  desire  to  amend  their  pleadings,  make  new  parties  and  take 
further  proof.  Appellant  may,  if  she  deems  proper,  ask  for 
restitution  in  the  lower  court. 

Eeversed  and  remanded,  with  leave  to  amend  pleadings  and 
with  directions  to  proceed  according  to  law. 


Judgments  Against  Infants,  including  their  rights  to  show  cause 
after  coming  of  age,  are  considered  in  the  note  to  Joyce  v.  McAvoy, 
89  Am.  Dec.  184-193.  As  to  the  effect  of  statutes  giving  to  minors 
the  right  to  show  cause  against  a  decree  or  order  upon  arriving  at 
majority,  see  Harrison  v.  Walton,  95  Va.  721,  64  Am.  St.  Rep.  830,  30 
S.  E.  372;  Manfull  v.  Graham,  55  Neb.  645,  70  Am.  St.  Kep.  412,  7G 
N.  W.  19.  In  general,  infants  have  no  absolute  right  to  avoid  a 
judgment  rendered  against  them:  Eobertson  v.  Blair,  56  S.  C.  96,  76 
Am.  St.  Kep.  543,  34  S.  E.  11. 

The  Powers  of  Guardian  are  considered  in  the  monographic  note  to 
Schmidt  v.  Shaver,  89  Am.  St.  Rep.  257-316.  As  to  the  effect  of  a  com- 
promise by  a  next  friend,  see  Tripp  v.  Gifford,  155  Mass.  108,  31  Am. 
St.  Rep.  530,  29  N.  E.  208;  note  to  Fletcher  v.  Parker,  97  Am.  St.  Rep. 
999. 

iitatiiles  Limiting  the  Time  in  which  an  action  may  be  brought 
usually  operate  prospectively  only:  Tiee  v.  Fleming,  173  Mo.  49,  72  S. 
W.  689,  96  Am.  St.  Rep.  479,  aiid  cases  cited  in  the  cross-reference 
note  thereto. 


STATE     MUTUAL     I^^SURAXCE     COMPANY     v.    LA- 
TOUEETTE. 

[71  Ark.  242,  74  S.  W.  300.] 

INSURANCE — Waiver  of  Warranty  by  Agent. — A  warranty  iu 
a  policy  of  insurance  that  the  title  to  the  property  insured  is  in 
the  insured,  is  waived  when  the  authorized  agent  of  the  insurer,  be- 
fore delivery  of  the  policy  and  payment  of  the  premium,  is  informed 
that  the  title  to  the  property  is  in  the  wife  of  the  insured,  and  stated 
that  that  made  no  difference,      (p.  63.) 

INSURANCE — Power  of  Agent  to  Waive  Warranty. — An  in- 
surance agent  with  power  to  forward  applications,  receive  and  de- 
liver policies,  and  accept  premiums,  has  power  to  waive  a  warranty 
contained  in  the  contract  of  insurance,  notwitlistanding  condition-; 
against  such  waiver  contained  in  the  application  for  insurance,  (p. 
03.) 

J.  "W.  and  M.  House,  for  the  appellants. 

Lamb  &  Gautney,  for  the  appellee, 

24G  HUGHES,  J.  It  is  contciidod  by  the  appellant  that  the 
husband  has  no  insura1)le  interest  in  his  wife's  ^'*^  property, 
and  that  L.  Latourettc  had  none  in  Mrs.  Latourette's  property 
in  this  case.  But  this  question  was  not  raised  in  tho  pleadings 
below  in  this  case,  nor  in  the  instructions  asked,  and  it  would 
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therefore  not  be  proper  for  us  to  undertake  to  decide  that  ques- 
tion here  on  this  appeal. 

The  only  question  here  is  one  of  waiver.  When  the  agent 
was  informed  by  L.  Latourette  before  delivery  of  the  policy  that 
the  title  to  the  property  was  in  Mrs.  Latourette,  and  in  reply 
thereto  said  that  that  made  no  difference,  and  delivered  the 
policy  thereafter,  and  collected  the  premium,  he  thereby  waived 
the  provisions  of  the  policy  in  regard  to  the  title  of  the  property 
being  in  L.  Latourette. 

Upon  this  point  there  is  conflict  of  testimony  as  to  what  the 
agent  said,  but  this  was  settled  by  the  jury,  and  we  cannot  dis- 
turb their  verdict  on  a  question  of  fact,  there  being  undisputed 
testimony  to  support  it. 

It  is  contended  that  Cooley,  the  agent^  was  only  a  local  agent, 
with  no  authority  or  power  to  waive  anything,  but  we  find  he 
was  agent  to  forward  the  applications,  to  receive  the  policy,  and 
to  deliver  it  and  accept  the  premium,  and  that  he  made  this 
waiver  in  delivering  the  policy,  and  that  it  was  made  while  per- 
forming a  duty  within  tlie  scope  of  his  agency. 

In  Insurance  Co.  v.  Brodie,  52  Ark.  15,  11  S.  W.  1016,  4  L. 
E.  A.  458,  this  court,  quoting  approvingly  from  Insurance  Co. 
V.  Williamson,  13  Wall.  222,  said:  "The  powers  of  the  agent  are, 
prima  facie,  coextensive  with  the  business  intrusted  to  his  care. 
....  An  insurance  company  establishing  a  local  agency  must 
be  held  responsible  to  the  parties  with  whom  they  transact  hazi- 
ness for  the  acts  and  declarations  of  the  agent  within  tlie  scope 
of  his  employment  as  if  they  proceeded  from  the  principal.'"  In 
Peoria  etc.  Ins.  Co.  v.  Hall,  12  ]\Iich.  202.  Judge  Cliristiancy 

said:  "Xotice  to  the  agent  is  notice  to  the  principal If 

he  knew  that  power  was  ke])t  at  the  time  of  the  insurance,  or  to 
be  kept  during  its  continuance,  the  comjiany  must  l)e  regarded 
as  having  known  it  also.  They  had  power  to  waive  tlu^  condi- 
tion, and  by  taking  the  ])remium  and  issuing  the  policy  witli 
sucli  notice  or  knowledge  they  must  be  rt'garded  as  having 
waived  the  condition  which  prohibited  its  keeping.  It  would  he 
a  gross  fraud  in  the  company  to  receive  the  pi'einium  for  issu- 
ing a  policy  on  wliich  they  did  not  intend  to  be  liable,  and  which 
they  intended  to  treat  as  void  in  case  of  loss." 

"The  issue  of  a  policy  by  an  insurance  company,  with  a  full 
^^  knowledge  of  all  the  facts  affecting  its  validity,  is  tanta- 
mount to  an  ass(>rtion  that  the  policy  is  valid  at  the  time  of  its 
delivery,  and  is  a  waiver  of  the  known  ground  of  invalidity'': 
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Brodie  v.  Insurance  Co.,  52  Ark.  16,  11  S.  W.  1016,  4  L.  R.  A. 

458,  and  cases  cited. 

We  therefore  conclude  that  the  statement  in  the  application 
by  L.  Latourette  that  his  title  to  the  property  to  be  insured  was 
"absolute  and  unqualified  and  undivided/'  though  made  a  war- 
ranty, was  waived  when  the  agent  was  informed  by  Latourette 
before  the  policy  was  delivered  that  the  title  to  the  property 
was  in  Mrs.  Latourette  to  which  the  agent  replied  that  it  made 
no  difference,  and  delivered  the  policy,  and  collected  the  pre- 
mium thereon,  and  that  the  company  is  estopped  to  insist  that 
this  rendered  the  policy  invalid.  The  judgment  is  therefore 
affirmed 

BUXN",  C.  J.,  dissents.  Coolcy  was  only  a  limited  agent, 
and  was  expressly  not  authorized  to  waive  anything  for  the  com- 
pany. 


A  Local  Insurance  Agent,  who  has  power  to  make  contracts  of  insur- 
ance in  the  name  of  the  company,  to  issue  policies,  and  receive  pre- 
miums, may  waive  conditions  in  a  policy:  Springfield  Steam  Laundry 
Co.  V.  Traders'  Ins.  Co.,  151  Mo.  90,  74  Am.  St.  Kep.  521,  52  S.  W.  238; 
Horton  v.  Home  Ins.  Co.  122  N.  C.  498,  Go  Am.  St.  Kep.  717,  29  S.  E. 
944.  See,  too,  Magoun  v.  Fireman's  Fund  Ins.  Co.,  86  Minn.  486,  91 
Am.  St.  Rep.  370,  91  N.  W.  5;  Otte  v.  Hartford  Life  Ins.  Co.,  88 
Minn.  423,  97  Am.  St.  Rep.  523,  93  N.  W.  608,  and  compare  Thornton 
V.  Tiavelers'  Ins.  Co.,  116  Ga.  ]21,  94  Am.  St.  Rep.  99,  42  S.  E.  287; 
Russell  V.  Prudential  Ins.  Co.,  176  N.  Y.  178,  98  Am.  St.  Rep.  656,  68 
N.  E.  252.  That  notice  to  a  soliciting  agent  of  the  condition  of  the 
title  to  property  is  notice  to  the  company,  see  Germania  Ins.  Co.  v. 
Ashby,  112  Ky.  303,  99  Am.  St.  Rep.  295,  65  S.  W.  611. 


ST.  LOUIS.  IROX  MOUNTAIN  AND  SOUTHERN  RAIL- 
WAY COMPANY  V.  IIATST. 

[71  Ark.  258,  72  S.  W.  893.] 

INFANCY — Substitution  of  Guardians. — If  a  suit  is  brought 
by  an  infant  through  a  foreign  guardian,  such  infant  has  a  right 
to  substitute  a  resident  of  the  state  as  next  frieml.      (p.  66.) 

CONFLICT  OF  LAWS— Death  by  Wrongful  Act.— If  a  parent 
is  killed  by  wrongful  act  in  another  state,  and  the  statute  of  that 
state  and  of  the  state  where  action  is  brought  both  give  a  minor 
child  the  right  to  recover  for  such  act,  the  cause  of  action  is  transi- 
tory, and  an  action  thereon  may  be  maintained  in  the  latter  state. 
(p.  67.) 

PLEADING  FOREIGN  STATUTES.— A  pleading  need  not  set 
out  the  statute  of  another  state  in  liaec  verba.     To  set  out  its  sub- 
stance and  eiTect   is  Hufficirnt.      (pp.  iiS,  69.) 
Am.    St.   Rep.,    Vol.    100—5 
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NEGLIGENCE— Vice-principals.— A  railroad  company  is  liable 
for  the  death  of  its  fireman  caused  by  the  combined  negligence  of 
a  fellow-servant  and  a  vice-principal,  such  as  a  conductor  in  its 
employ,     (p.  70.) 

NEGLIGENCE— Death  by  Wrongfid  Act— Measure  of  Dam- 
ages.—in  an  action  by  a  minor  to  recover  for  the  death  of  her  father 
caused  by  wrongful  act,  if  the  evidence  shows  that  plaintiff's  intes- 
tate was  an  honest,  hard-working  man,  who  had  provided  for  plaintiff 
and  treated  her  properly,  she  is  entitled  to  recover  for  such  care, 
support,  and  maintenance,  and  such  advantages  and  benefits  in  the 
■way  of  training  and  education,  both  moral  and  intellectual,  as  she 
■vrould  have  received  from  him  if  his  injury  and  death  had  not  oc- 
curred,    (p.  72.) 

Dodge  &  Johnson,  for  the  appellant. 

Murphy  &  MchafTy  and  Robertson  &  Martincau,  for  the 
appellee. 

202  HUGHES,  J.  In  this  case,  Anna  Elizabeth  Ilaist,  a 
minor,  was  the  real  plaintiff,  and  by  amendment  to  the  com- 
plaint, by  leave  of  the  court,  T.  N.  Robertson  was  her  next 
friend  who  represented  and  cared  for  her  interest  in  the  suit 
which  had  been  brought  for  her.  There  was  no  error  in  the 
allowance  of  the  amendment  by  the  su])stitution  of  T.  N.  Rob- 
ertson as  next  friend,  instead  of  the  ^*^^  foreign  guardian,  H. 
E.  Burnham.  In  discussing  this  question,  the  supreme  court  of 
the  United  States,  in  ^Morgan  v.  Potter,  157  U.  S.  198,  15  Sup. 
Ct.  Rep.  590,  said:  "It  is  the  infant,  and  not  the  next  friend, 
who  is  the  real  and  proper  party.  The  next  friend,  by  whom 
the  suit  is  brought  on  behalf  of  the  infant,  is  neither  technically 
nor  sul)stantially  the  party,  but  resembles  an  attorney,  or  a 
guardian  ad  litem,  by  whom  a  suit  is  brought  or  defended  in 
behalf  of  another."  This  is  the  doctrine  of  the  more  modern 
decisions  on  this  question:  Whittem  v.  State,  3G  Ind.  214; 
George  v.  High,  85  X.  C.  113. 

Though  the  suit  was  brought  by  a  forei,gn  guardian,  who  was 
not  qualified  to  sue  in  this  state,  the  court  ouglit  not  to  have 
dismissed  it,  the  infant  being  the  real  and  proper  plaintiff,  but 
did  riglit  in  appointing  someone  as  next  friend  to  look  after  her 
mtoro^t  in  tlie  suit,  who  was  qualified  to  sue  for  her:  Iloskins  v. 
White,  IM  Mont.  70.  ,T3  Pac.  1G3;  Young  v.  Young,  3  N.  11.  315; 
,7olin>oii  v.  r.Iair,  120  Pa.  St.  426,  17  Atl.  GG3;  Tate  v.  Mott, 
!h;  X.  C".  19,  2  S.   K.  17G. 

Did  tlie  circuit  court  have  jurisdiction  of  the  subject  matter 
of  this  suit?  The  plaintiff,  Anna  Elizabeth  Haist,  was  a  minor, 
residing  in  the  state  of  Xebraska,  and  brought  this  suit  to  re- 
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cover  damages  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant  in  the  state  of  Louisiana,  by  t'xie  killing  of  Will- 
iam Haist,  her  father.  That  William  Haist,  the  father,  was 
killed  in  the  state  of  Louisiana,  while  acting  as  fireman  on  de- 
fendant's train,  without  any  negligence  upon  his  part,  in  a 
collision  between  a  freight  train  and  a  passeyger  train  on  de- 
fendant's railway,  about  four  miles  from  Howcott,  in  Eapides 
Parish,  is  clear  from  the  evidence  in  the  case.  That  that  col- 
lision was  caused  by  the  negligence  of  the  servant  or  servants  of 
the  defendant  on  the  defendant's  train  is  equally  clear  from 
the  proof  in  the  case.  A  right  of  action  therefore  accrued  to 
the  said  Anna  Elizabeth  Haist.  It  was  brought  in  Hot  Spring 
county,  Arkansas.  The  action  is  transitory:  Chicago  etc.  Ey. 
Co.  V.  Doyle,  60  Miss.  977.  Will  the  courts  of  Arkansas  enforce 
such  rights  of  action  as  this  arising  in  the  state  of  Louisiana 
by  virtue  of  her  laws  ?  It  is  not  a  question  whether  the  laws  of 
Arkansas  have  any  extraterritorial  force. 

Counsel  for  appellant  contend  that  the  acts  of  Arkansas  and 
the  acts  of  Louisiana  giving  the  right  of  action  for  the  wrong- 
ful killing  of  a  human  being  are  so  dissimilar  that  such  right 
accruing  under  the  Louisiana  statute  cannot  be  enforced  in  the 
courts  of  '^^  Arkansas.  But  it  seems  to  us  "quite  evident  that 
the  two  statutes  are  of  similar  import.  They  are  founded  upon 
the  same  principles,  are  aimed  at  the  same  evil,  construct  the 
same  kind  of  action,  and  give  it  for  the  benefit  of  the  same  class 
of  individuals.  In  both  the  utter  failure  of  redress  at  common 
law  where  the  injury  ended  in  death  was  the  injustice  for  which 
fi  remedy  was  enacted;  and  in  both  the  new  action  was  given 
lor  the  benefit  of  those  who  had  suffered  an  injury  as  the  conse- 
quence of  the  wrong.  This  fundamental  agi'cemont  in  the  main 
and  substantial  characteiistics  of  the  two  statutes  is  not  affected 
by  the  differences  of  detail  which  the  demurrer  points  out" : 
Wooden  v.  Western  ATewYork  etc.  R.R.  Co.,  126  X.Y.  10.  22  Am. 
St.  Ecp.  803,  26  K  E.  1050,  13  L.  E.  A.  461;  Stoeckman  v. 
Terre  Haute  etc.  E.  E.  Co.,  15  Mo.  App.  509;  Stewart  v.  Balti- 
more etc.  E.  E.  Co.,  168  U.  S.  448,  18  Sup.  Ct.  Ecp.  105;  St. 
Louis  etc.  Ey.  Co.  v.  Brown,  62  Ark.  254,  35  S.  W.  225.  Eublic 
policy  in  this  state  is  not  violated  by  the  enforcement  of  the 
Louisiana  statute  in  our  courts. 

The  laws  of  Louisiana  read  as  follows:  "Every  act  whatever 
of  man  that  causes  damage  to  another  obliges  film  by  whose 
fault  it  happened  to  repair  it;  the  right  of  this  action  survives, 
in  case  of  death,  in  favor  of  the  minor  children  and  widow  of  the 
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deceased,  or  either  of  them,  or  in  default  of  these  in  favor  of 
Hie  surviving  father  and  mother,  or  either  of  them,  for  the  space 
of  one  year  from  the  death.  The  survivors  ahove  mentioned 
can  also  recover  the  damages  sustained  by  them  by  the  death 
of  the  parent  or  child,  or  husband  or  wife,  as  the  ease  may  be" : 
Civ.  Code,  art.  2315. 

The  Arkansas  statutes  (Sandel  &  Hill's  Digest)  read  as 
follows : 

"Sec.  5908.  For  wrongs  done  to  the  person  or  property  of 
another,  an  action  may  be  maintained  against  the  wrongdoers, 
and  such  action  may  be  brought  by  the  person  injured,  or,  after 
his  death,  by  his  executor  or  administrator  against  the  wrong- 
doer, or,  after  his  death,  against  his  executor  or  administrator. 
in  the  same  manner  and  with  like  effect  in  all  respects  as  actions 
founded  on  contracts." 

"Sec.  5911.  Whenever  the  death  of  a  person  shall  be  caused 
by  wrongful  act,  neglect  or  default,  and  the  act,  neglect  or  de- 
fault is  such  as  would,  if  death  had  not  ensued,  liave  entitled 
the  party  injured  to  maintain  an  action  and  recover  damages 
in  respect  thereof,  then,  and  in  every  such  case,  the  person  who, 
or  company  or  corporation  which,  would  have  been  liable  if 
deatli  had  not  ensued,  shall  be  liable  to  an  action  for  damages, 
notwithstanding  ^'***  the  death  of  the  person  injured,  and  al- 
though the  death  shall  have  been  caused  under  sucli  circum- 
stances as  amount  in  law  to  a  felony. 

"Sec.  5912.  Every  such  action  shall  be  brought  by,  and  in 
the  name  of,  the  jwrsonal  representatives  of  such  deceased  per- 
son, and  if  tliere  be  no  personal  representatives,  then  the  same 
may  be  brought  by  the  heirs  at  law  of  such  deceased  person; 
and  the  amount  rc'-overed  in  every  such  action  sliall  be  for 
the  exclusive  benefit  of  the  widow  and  next  of  kin  of  such  do- 
ceased  ]>ersons,  and  shall  be  distributed  to  such  widow  and  next 
of  kin,  in  the  proj)ortion  provided  by  law  in  relation  to  the  dis- 
tribution of  personal  property  left  by  persons  dying  intestate; 
and,  in  every  such  action,  the  jury  may  give  such  damages  as 
they  shall  deem  a  fair  and  just  compensation,  with  reference 
to  the  pecuniary  injuries  resulting  from  such  doalh,  to  the  wife 
and  next  of  kin  of  such  deceased  person.  Provided,  every  such 
action  shall  l)e  commenced  within  two  years  after  the  death  of 
such  person."' 

Dill  the  complaint  state  facts  sufTicient  to  constitute  a  cause 
of  action?  It  was  not  necessary  that  it  should  set  out  the  Loui- 
siana statute  in  haec  verba  in  pleading  the  statute.     To  set  out 
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the  substance  and  effect  of  the  statute  was  sufficient:  Hanley  v. 
Donoghue,  116  U.  S.  1,  7,  G  Sup.  Ct.  Rep.  242;  Louisville  etc. 
Ry.  Co.  V.  Shires,  108  111.  628;  St  icy  v.  Baker,  1  Scam.  418; 
Consolidated  Tank  Line  Co.  v.  Collier,  148  111.  266,  39  Am.  St. 
Rep.  181,  35  N.  E.  756. 

Is  the  verdict  sustained  by  the  evidence?  The  conductor, 
Farrar,  was  a.-loep  or  dozing  when  his  train  passed  Howcott, 
where  it  ought  to  have  been  run  onto  the  sidetrack  to  let  the 
approaching  passenger  train  pass.  The  engineer  of  the  freight 
train  disregarded  his  duty,  and  failed  to  sidetrack  at  Howcott. 
Consulting  his  watch,  which  was  fifty  or  sixty  minutes  slow, 
he  had  concluded  that  he  had  time  enough  to  reach  Antoine,  the 
next  station  ahead,  before  the  passenger  would  reach  it,  and, 
disregarding  his  duty  under  this  mistake  as  to  the  time,  he  ran 
by  Howcott  without  stopping^  and  without  any  signal  from  the 
conductor.  This  was  evidently  negligence  on  the  part  of  the 
engineer  which  contributed  to  the  collision  between  the  passen- 
ger train  and  the  freight  train,  which  collision  caused  the  death 
of  William  Haist.  But  William  Haist  was  a  fellow-servant 
with  the  engineer,  and  could  not  recover  if  the  negligence  of  the 
engineer  alone  caused  the  injury.  But  did  the  negligence  of 
the  conductor,  Farrar,  contribute  to  the  collision  of  the  trains, 
and  is  the  company  liable  for  the  combined  negligence  of  the 
conductor  and  the  engineer?  It  is  held  under  the  decisions 
^*^*^  in  Louisiana  that,  if  injury  is  caused  by  the  combined  neg- 
ligence of  a  fellow-servant  and  a  vice-principal  on  a  railroad 
the  railroad  company  is  liable,  and  that  a  conductor  personates 
the  company,  and  is  a  vice-principal. 

It  was  the  duty  of  the  conductor  to  see  to  it  that  all  the. em- 
ployes under  him  understood  and  discharged  their  duties.  He 
and  the  engineer  both  had  time-tables,  and  knew  when  and 
where  to  stop.  The  trains  were  running  on  time.  He,  the  con- 
ductor, had  means  of  signaling  the  engineer,  and  of  stopping 
the  train  by  the  brakes  and  brakeman  at  liis  command,  wlien 
necessary.  He  knew,  or  ouglit  to  have  known,  when  the  freight 
train  passed  Howcott,  and,  knowing  that  the  passenger  was  on 
time  and  would  soon  be  at  Howcott,  and  that  it  was  all-im- 
portant that  bis  train  should  be  sidetracked  there  to  prevent 
the  fatal  collision  whieli  occurred  a  few  miles  farther  on.  it 
was  his  duty  to  have  his  train  si'le! racked  at  Howcott  to  await 
the  passing  of  the  passenger.  As  lie  was  asleep  at  Howcott, 
and  made  no  effort  to  have  the  freight  stop  there,  it  doe?  seem 
that  there  can  be  no  question  that  he  was  not  in  the  disehiirge 
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of  a  plain  and  very  important  duty,  and  that  his  negligence  con- 
tributed to  the  collision  which  deprived  the  fireman,  William 
Haist,  of  his  life;  and,  being  a  vice-principal,  the  company 
is   liable. 

Was  there  error  of  law  in  the  court's  instructions  to  the  jury? 
They  are  as  follows :  The  court,  on  plaintiff's  request,  gave  the 
following  instructions: 

"1.  If  you  believe,  from  the  evidence,  that  William  Haist 
was  in  the  employ  of  defendant  as  fireman  on  a  locomotive 
drawing  one  of  its  freight  trains  on  one  of  its  tracks  or  linos 
of  railroad,  in  the  state  of  Louisiana,  on  the  seventh  day  of 
February,  1899;  that  while  in  such  employ,  the  locomotive  or 
train  on  which  he  was  serving  came  into  collision  with  a 
passenger  train  of  defendant,  or  an  engine  drawing  it,  and  that 
he  was  thereby  killed,  or  so  badly  injured  that  he  died  in  a 
short  time  thereafter;  (b)  that  the  freight  train  on  which  he 
was  serving  should  have  been  sidetracked  at  Howcott,  so  as  to 
let  the  passenger  pass  it,  and  that  if  it  had  been  so  side- 
tracked, the  collision  would  not  have  occurred;  (c)  that  the 
conductor  knew  that  Ilowcott  was  the  proper  place  to  take  the 
sidetrack  with  his  freight  train,  and  let  the  passenger  train  pass 
it,  but  that  he  was  negligently  asleep,  dozing  or  inattentive 
when  Howcott  was  readied,  and  so  failed  to  know  when  it  was 
reached,  and  thereby  negligently  permitted  the  freight  train  to 
go  ahead  on  the  main  ^^"^  track,  and  thereby  caused  the  col- 
lision; (d)  that  under  the  unwritten  law  of  the  state  of 
Louisiana,  as  it  is  and  then  was,  the  conductor  of  a  railroad 
train  in  that  state  represents  or  personates  the  railway  com- 
pany, and  that  the  com])any  is  lial)le  under  said  law  for  any 
damages  or  injury  caused  to  its  other  employes  on  the  train 
by  or  through  such  conductor's  negligence  or  inattention  in  eon- 
ducting  the  train;  (e)  that  under  and  by  provision  of  the 
statute  law  of  the  state  of  Louisiana,  as  it  is  and  then  was,  any 
]ierson  who  l)y  any  act  wliatever  causes  dainng(>s  to  anotlicr 
is  l)onnd  to  repair  the  damage,  and  that  the  riglit  of  action 
therefor  survives  in  case  of  death  in  favor  of  the  minor  children 
or  widow  of  deceased  wlio  survive  him,  and  that  such  survivors 
have  also  the  riglit  to  recover  the  damages  sustained  by  tlieni 
by  the  death  of  the  deceased;  (f)  that  said  William  Uaist  left 
no  widow,  but  left  the  plaintiff.  Anna  Elizal)et]i  Haist,  as  his 
only  child  and  heir  at  law,  whose  mother  was  tlien  dead;  (g) 
that  he  contributed  to  plaintiff's  support,  and  that  plaintiff  is 
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a  minor,  and  was  damaged  by  his  death — you  should  find  for 
the  plaintiff. 

"2.  If  from  the  evidence  you  find  the  facts  and  the  law  of 
Louisiana  as  stated  in  the  foregoing  instruction,  then  it  makes 
no  difference  whether  the  injury  or  death  of  William  Haist  was 
or  was  not  contributed  to  by  any  negligence  or  mistake  of  the 
engineer. 

"3.  If  you  find  for  the  plaintiff,  your  verdict  should  be  for 
such  a  sum  of  money  as  you  believe  from  the  evidence  would  be 
a  just  and  fair  compensation  for  all  the  pecuniary  injury  suf- 
fered by  her  by  reason  of  the  injury  and  death  of  the  said  Will- 
iam Haist,  and,  in  arriving  at  this  sum,  you  may  take  into 
consideration  such  care,  siipport  and  sustenance,  and  such  ad- 
vantages and  benefits  in  the  way  of  training  and  education,  both 
moral  and  intellectual,  if  any,  as  you  may  believe  from  the  evi- 
dence she  would  receive  from  or  through  him  if  his  injury  and 
death  had  not  occurred. 

"4.  If  you  find  from  the  evidence  that  the  conductor  of  the 
freight  train  personated  or  represented  the  defendant  as  vice- 
principal,  under  the  law  of  Louisiana,  then  he  was  not  a  fellow- 
servant  of  the  fireman." 

Defendant  excepted  separately  to  the  giving  of  each  of  para- 
graphs a,  b,  c,  d,  e,  f  and  g,  of  plaintiff's  instruction  numbered 
1.  It  also  objected  to  the  giving  of  instructions  2,  3  and  4,  and 
its  separate  objections  being  overruled,  exceptions  were  saved. 

Defendant  asked  the  following  instructions,  which  were  given : 

"1.  The  court  instructs  the  jury  that  the  mere  fact  that  the 
^^*  intestate,  Haist,  was  killed  in  a  collision  on  defendant's  road 
while  he  was  engaged  in  his  duties  as  fireman  does  not  make 
the  defendant  liable  to  plaintiff  in  this  suit  for  damages  oc- 
casioned thereby;  but  the  proof  must  show  furtlier,  and  sliow 
affirmatively,  that  the  collision  which  caused  his  death  was  due 
to  some  negligence  upon  the  part  of  tlie  defendant." 

"12.  The  court  instructs  the  jury  that  they  are  not  at  liberty 
to  take  tlio  aggregate  of  any  such  amounts  for  any  sucli  years, 
nor  a  sum  which,  at  interest,  would  yield  sucli  amounts;  but 
the  true  measure  of  damages  is  the  present  value  of  sucli  sum, 
judged  by  the  number  of  years  that  such  contributions  might  be 
expected  to  continue,  as  shown  by  the  proof. 

•'13.  The  court  instructs  the  jury  that,  in  assessing  damages 
in  a  case  of  this  kind,  they  are  not  assessed  by  way  of  penalty, 
or  punishment,  nor  of  sentiment,  nor  to  compel  the  defendant 
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to  contribute  to  the  support  of  a  minor,  but  are  allowed  only 
upon  the  basis  of  such  pecuniary  loss  as  the  proof  shows  the 
])arty  in  interest  has  sustained  ;  and  tliis  is  to  be  determined  by 
the  rules  given  you  in  the  previous  instructions." 

We  are  of  the  opinion  that  there  is  no  reversible  error  in  the 
instructions.  Particular  objection  is  urged  to  the  instruction 
as  to  the  measure  of  damages — that  the  jury  might  take  into 
''consideration  such  care,  support  and  sustenance,  and  such  ad- 
vantages and  benefits  in  the  way  of  training  and  education, 
both  moral  and  intellectual,  if  any,  as  you  may  believe  from 
the  evidence  she  would  receive  from  or  through  him  if  his  in- 
jury and  death  had  not  occurred."  It  is  said  there  is  no  evi- 
dence in  the  record  to  warrant  this  instruction.  It  is  shown 
that  William  Haist,  the  deceased,  was  an  honest,  hard-working, 
square  man  and  a  good  fellow.  This,  it  seems,  would  warrant 
an  inference  that  he  would  properly  provide  for  his  child,  being 
governed  by  the  natural  inclination  of  an  honest,  hard-working 
and  sober  father,  which  the  deceased  was  shown  to  be.  lie 
had  provided  for  her  care  and  keeping  after  her  mother's  death, 
and  it  was  shown  that  she  was  treated  by  her  parents  as  a  child 
ought  to  have  been    treated.     xVs  was    said  in    Railway  Co.  v. 

Sweet,  60  Ark.  559,  31  S.  W.  571 :  "That  was  enough 

'J'he  attributes  of  such  a  character  being  sliown  in  the  father, 
tl:e  law  wouhl  prt'suiiie  them  of  some  valiiu  to  liis  ehihlruii  until 
llie  contrary  was  made  to  appear"':  Kail  way  Co.  v.  .Maddry,  57 
Ark.  3(,)G,  21  S.  W.  47<!;  Mclntyre  v.  Xew^ork  Cent.  Ky.' Co., 
;w  X.  Y.  -^JST;  1  (ireenleaf  on  Evidence,  sec.  'SD.  We  think  that 
tiie  evidence  shows  that  the  verdict  is  not  excessive.  Finding 
no  reversible  error,  the  judgment  is  atlirmed. 


A  JUijht  of  Action  for  Wrnn<jful  Drath  is,  by  the  weight  of  author- 
ity, tiausitory;  and  when  it  arises  in  one  State  may  be  enforced  in 
another,  with  this  qualification,  that  the  statute  of  the  state  under 
which  the  cause  of  action  arose  is  not  inconsistent  with  the  statute 
or  policy  of  the  state  in  which  it  is  souj^ht  to  be  enforced:  See  the 
nionoj^rapliic  note  to  Attrilj  v.  Huntington,  ]4  Am.  St.  Kep.  3");!,  354. 
('omj)are  MrCiinnis  v.  Missouri  (,'ar  etc.  Co.,  174  Mo.  'I'lo,  97  Am.  St. 
Kep.  553,  73  S.  W.  5S6;  Wabash  etc.  Kv.  Co.  v.  Fox,  64  Uhio  St.  133, 
83  Am.  St.  Kep.  73!l,  59  N.  E.  SSS;  and  see  Williams  v.  Pope  Mfg. 
Co..  5-J  La.  Ann.  1417,  78  Am.  St.  Rep.  3!t<l,  27  South.  851;  Eingartner 
V.  Illinois  Steel  Co.,  94  Wis.  70,  59  Am.  St.  Kej).  859,  6S  N.  W.  664; 
note  to  Gray  v.  Telogr;\i)h  Co..  91   \m.  St.  Kep.  726,  727. 

In  Extlinatiu'!  fli<  VhUk'  of  ihr  J,ifr  of  a  deceased  to  tlie  survivors, 
in  an  action  for  wrongful  dr-ath,  tlie  .iury  may  take  into  consideration 
his  age,  health,  habits  of  life,  capacity  for  making  a  li\ing  for  liim- 
self  and  family,  the  wages  h(^  wis  earning,  and  liis  dis]>osition  to 
be   frugal    and    industrious:    See   the    monograi)hic    note    to    Louisville 
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etc.  Ky.  Co.  v.  Goodykoontz,  12  Am.  St.  Eep.  379.  Consult,  also, 
the  recent  cases  of  Dugan  v.  Myers,  30  Ind.  App.  227,  96  Am.  St. 
Kep.  341,  65  N.  E.  1046;  Lipscomb  v.  Houston  etc.  By.  Co.,  95  Tex. 
5,  93  Am.  St.  Eep.  804,  64  S.  W.  923;  Pittsburgh  etc.  Ry.  Co.  v. 
Parish,  28  Ind.  App.  189,  91  Am.  St.  Rep.  120,  62  N.  E.  514;  Railroad 
Co.  V.  Beutz,  108  Tenn.  670,  91  Am.  St,  Rep.  763,  69  S.  W,  317. 


FRANKLIN    LIFE   INSURANCE    COMPANY   v.  GALLI- 

GAN. 

[71  Ark.  295,  73  S.  W.  102.] 

INSURANCE,  LIFE — Warranties  in  Application. — If  answers 
given  in  an  application  for  life  insurance  are  made  warranties,  re- 
plies to  questions  aa  to  how  long  since  the  applicant  was  aitended 
by  a  physician  and  as  to  the  nature  of  the  ailment  must  be  con- 
strued as  referring  to  some  ailment  that  would  affect  the  contract 
of  insurance;  and  the  failure  of  the  applicant  to  mention  some 
slight  indisposition  or  trivial  or  temporary  ailment,  for  which  he 
was  treated,  but  which  in  no  wise  affected  his  general  health,  and 
did  not  increase  the  risks  of  insuianccy  does  not  avoid  the  policy, 
(p.  74.) 

INSURANCE,  LIFE — Warranties — Estoppel  Against  Insurer.— 

Knowledge  on  the  part  of  an  examining  ])hysician  of  an  insurance 
company  that  the  answers  given  to,  and  written  by,  him  in  an 
r.pplication  for  life  insurance  are  false  estops  the  insurer  from  for- 
feiting the  policy  for  such  false  answers,  although  under  the  contract 
of  insurance  such  answers  are  made  warranties,     (p.  75.) 

INSURANCE,  LIFE — Warranties  in  Application — Answer  as 
to  Attending  Physician. — If  answers  given  in  an  application  for  life 
insurance  are  made  warranties,  and  the  applicant,  in  response  to  an 
inquiry,  gives  tlie  name  of  the  physician  who  attended  him  during 
the  greater  portion  of  his  last  illness,  without  giving  the  name  of 
the  physician  who  attended  him  during  the  earlier  part  of  such 
illness,  his  answer  docs  not  constitute  a  breach  of  warranty  avoiding 
the  policy,     (p.  75.) 

INSURANCE,  LIFE — Warranties — Use  of  Liquor  and  Tobacco. 

If  answers  given  in  an  a]iplieation  for  life  insurance  are  made  war- 
ranties, inquiry  as  to  the  appellant's  use  of  liquors  and  tobacco 
calls  for  the  habit  of  the  insured  in  these  respects  at  the  time  of 
the  application,  and  does  not  direct  his  mind  to  a  single  or  inci- 
ilcntal   use.      (p.   75.) 

INSURANCE,  LIFE— Conflict  of  Laws — Place  of  Contract.— 

A  policy  of  life  insurance,  by  its  terms  to  be  performed  in  another 
state,  is  governed  by  the  statute  of  that  state  providing  that  no 
mispepresentation  made  in  obtaining  or  securing  a  policv  of  life 
insurance  shall  be  deemed  material,  or  render  the  policv  void,  unless 
the  matter  misrepresented  shall  have  actually  contributed  to  the 
contingency  or  event  on  which  the  policy  is  to  become  due  and 
payable,     (p.    76.) 

INSURANCE,  LIFE — Conflict  of  Laws— Amendment  of  Stat- 
ute— A  contract  of  life  insurance,  by  its  terms  to  be  performed  in 
another  state,  is  governed  by  the  statute  of  that  state  as  it  exist cil 
at    the    time   the   contract   was   entered    into,    and    an    aiiicndment    t-i 
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sucli  statute  does  not  affect  a  nonresident  Policy-holder,  whose  con- 
tract was  entered  into  prior  to  such  amendment,     (p.  76.) 

INSUBA2«"CB,  UFE — Vested  Bights — Change  of  Beneficiary. 
The  interest  of  a  beneficiary  in  a  policy  of  life  insurance  is  vested 
by  the  terms  of  the  contract,  and  the  assured  cannot  chang^e  the 
beneficiary  without  authority  derived  from  the  contract  itself,  (p. 
77.) 

Austin  &  Taylor,  Cypert  &  Cypert  and  Bridges  &  Wooldridge, 
for  the  appellants. 

White  &  Altheimer  and  F.  T.  Vaughan,  for  the  appellee. 

298  "WOOD,  J.  By  the  contract  of  insurance  the  answers 
given  in  the  application  are  warranties.  If  untrue,  tliey  avoid 
the  policy.  But  they  must  be  construed  in  the  sense  contem- 
plated by  the  parties  to  the  contract.  By  the  questions,  "How- 
long  since  you  were  attended  by  a  physician,  or  had  occasion 
to  consult  one?"  "State  the  nature,  gravity,  and  duration  of 
the  ailment  or  disease,''  "Give  the  name  and  address  of  that 
pliysician,"  and  the  answers  thereto,  the  parties  had  in  view 
some  ailment  or  disease  that  would  affect  the  contract  of  insur- 
ance. They  did  not,  evidently,  have  in  mind  some  slight  indis- 
position, or  trivial  and  temporary  ailment  that  in  no  wise  af- 
fected the  general  health  or  constitution  of  the  assured,  and 
therefore  did  not  increase  the  risks  of  insurance.  In  Provi- 
dence Life  Assur.  Soc.  v.  IJeutlinger,  58  Ark.  528,  25  S.  W.  8;^^), 
the  court  said:  "Wbere  questions  ])ropoun(l(Hl  to  an  a])])li(;mt 
for  insurance  upon  his  life  as  to  Ins  physical  condition  are  in 
such  terms  as  include  the  mo.-t  trivial  ailments  or  injuries, 
thoy  should  be  interpreted  as  referring  only  to  such  illness  or 
injuries  as  affect  tlie  risk  to  be  assumed,  unless  they  are  in  words 
wliicli  exclude  sudi  intei-pretalion.  Tlu^  ])n'suiiiptiun  is  that 
trivial  ailments  or  injuries  are  not  witliin  the  contemplation 
of  the  parties,  and  that  the  questions,  in  the  absence  of  words 
directing  attention  to  them,  are  not  asked  with  the  view  or  pur- 
jioso  of  ascertaining  tlie  existence  of  tlie  same.  The  answers  of 
the  applicant  sliould  be  inter])reted  in  the  same  manner  as 
the  (|ue>tinn<  eliciting  iliem  ;  tliat  is  to  say.  as  responsive  to  tlie 
questions  in  the  sense  in  which  thoy  are  asked."  Tlie  fact. 
therefere.  that  tlie  assured  had  since  1803  a  "mild  remittent  or 
bilious  fever,"  and  was  attended  during  this  illness  by  another 
}>bysician  than  Dr.  Lindsay,  did  not  falsify  the  answers  to  the 
question  in  the  apidicaiion  supra.  l>ecause  Dr.  Pry,  the  [)hysieian 
who  attended  him  during  tliis  sickness,  testified  that  '^le  was  iint 
very  ill;  having  mild  remittent  or  bilious  fever,  that  did  not  af- 
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feet  his  constitution.'^  Moreover,  Dr.  Pry,  the  witness  who  at- 
tended the  assured  during  this  illness,  was  also  the  examining 
physician  for  the  company,  who  propounded  the  questions  to  the 
assured  in  the  application,  and  took  down  his  ^^^  answers.  Be- 
ing fully  cognizant  of  the  fact  that  the  assured  had  been  ill  with 
bilious  fever  since  1893,  and  that  he  attended  him  for  such  ill- 
ness, he  should  not  have  permitted  the  assured  to  have  given 
false  answers,  which  he  knew  would  forfeit  his  policy.  The 
fact  that  the  assured  answered  the  questions  as  he  did,  and  that 
its  physician  took  them  down  as  the  assured  gave  them,  shows 
that  they  both  concluded  that  the  bilious  attack  of  1898  was  not 
within  the  scope  of  the  question  in  the  application,  and  did  not 
affect  the  question  of  insurance.  Even  if  it  had  been  material 
to  the  contract  of  insurance,  the  knowledge  of  the  physician, 
the  company's  agent,  under  such  circumstances  was  the  knowl- 
edge of  the  company ;  and  the  company  would  be  estopped  from 
taking  advantage  of  any  false  answers  to  forfeit  the  policy,  when 
it  knew  the  same  to  be  false  at  the  time  the  contract  was  exe- 
cuted: Dwelling-house  Ins.  Co.  v.  Brodie,  52  Ark.  11,  11  S.  \V. 
1016,  4  L.  K.  A.  458.  See,  also,  Pudritzky  v.  Supreme  Lodge 
K.  of  H.,  76  Mich.  428  43  N.  W.  373 ;  Miller  v.  Mutual  Ben. 
Life  Co.,  31  Iowa,  216,  7  Am.  Eep.  122. 

The  fact  that  the  assured  failed  to  disclose  the  name  and  ad- 
dress of  one  Dr.  A.  L.  McLard,  who  attended  him  the  first 
four  or  five  days  during  his  illness  with  typhoid  fever,  did  not 
falsify  the  answer  that  Dr.  E.  W.  Lindsay,  of  Little  Rock,  was 
the  physician  who  attended  him.  The  question  was,  "Give  the 
name  and  address  of  that  physician."  It  docs  not  require  the 
name  and  address  of  all  the  physicians  that  might  have  been  in 
attendance  upon  him  during  a  serious  illness.  Dr.  McLard  at- 
tended the  assured  only  during  the  first  four  or  five  days  of  his 
illness,  when  he  was  removed  to  Little  Tiock,  where  Dr.  Lindsay 
was  called  and  attended  him  during  the  remainder  of  his  ill- 
ness— sometliing  over  three  weeks.  Tlio  assured  correctly  an- 
swered that  Dr.  Lindsay,  of  Little  liock,  was  the  physician  who 
attended  him  and  gave  by  such  answer  all  the  information  called 
for  by  the  question.  The  object  of  the  question  was  to  ap])i'i.so 
the  company  of  the  name  of  a  pliysician  who  was  in  attendance, 
and  who  would  know  about  the  nature  of  the  disease  and  the 
effect  it  may  have  had  upon  the  constitution  of  the  one  who  was 
contemplating  insurance.  If  the  question  had  called  for  the 
names  of  the  physicians  who  attended  him,  there  might  be  some 
room  for  the  contention. 
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As  to  the  use  of  liquors  and  tobacco,  the  question  called  for 
the  habit  of  the  assured  in  these  respects  at  the  time  of  the  ap- 
plication, and  there  was  proof  to  sustain  the  finding  that  at  that 
time  the  assured  was  not  addicted  to  their  use.  It  was  held  in 
Van  Valkenburg  ^****  v.  American  etc.  Life  Ins.  Co.,  70  N.  Y. 
605.  that  the  question,  "  'Did  the  insured  use  any  intoxicating 
liquors  or  substances?'  did  not  direct  the  mind  to  a  single  or 
incidental  use,  but  to  a  customary  or  habitual  use." 

2.  But  even  if  there  were  a  breach  of  warranty  by  the  as- 
sured in  the  matters  discussed  supra,  still  appellant  could  not 
avail  itself  of  such  breach,  under  a  statute  of  Missouri,  which 
is  as  follows:  "No  misrepresentation  made  in  obtaining  or  se- 
curing a  policy  of  insurance  on  the  life  or  lives  of  any  person 
or  persons  shall  be  deemed  material,  or  render  the  policy  void, 
unless  the  matter  misrepresented  shall  have  actually  contrib- 
uted to  the  contingency  or  event  on  which  the  policy  is  to  become 
due  and  payable,  and  whether  it  so  contribute  in  any  case  shall 
be  a  question  for  the  jury."  The  proof  justified  the  conclu- 
sion that  the  company  taking  the  insurance  was  a  ^lissouri 
corporation;  that  the  contract  of  insurance  was  a  ]\Iissouri 
contract,  to  be  performed  in  ^Missouri.  Therefore  the  laws. 
of  Missouri  governed  in  its  enforcement:  State  Ins.  Assn. 
v.  Hrinkley  Stave  Co.,  Gl  Ark.  5,  54  Am.  St.  Rop.  191, 
:U  S.  W.  157,  29  L.  R.  A.  712;  Seiders  v.  Mercliants'  Ins. 
Co..  93  Tex.  194,  54  S.  W.  753.  Since  the  law  of  :\lissouri 
governs,  the  only  question  is.  Did  the  matters  alleged  to  have 
been  misrepresented  contribute  to  the  death  of  the  assured? 
I'his  question  was  properly  submitted  to  the  jury,  and  their  ver- 
dict should  stand.  The  appellant  contends  that  the  above  stat- 
ute was  not  applicable,  because  since  its  enactment  it  had  l)een 
amended  so  as  to  make  it  applical)le  alone  to  citizens  of  Missouri. 
;in<l  that  the  statute  as  amended  should  apply  to  the  enforce- 
iiicnt  of  the  contract,  ^\'e  cannot  adopt  that  view.  The  law 
in  fore*'  when  the  contract  was  made  entered  into  it,  and  con- 
fi'iTiMl  ufion  the  assured  and  the  beneficiary  under  the  conlraet 
rights  which  sul)sequent  legislation  could  not  annul.  The  right 
ve-ted  l)y  tliis  law  not  to  have  the  contract  forfeited  l)y  any 
matter  niisrej)resented.  unless  sucli  matter  contrihuteil  to  the 
Contingency  on  which  the  policy  became  payal)Ie,  was  a  most  im- 
jiortant  one.  and.  ff»r  aught  we  know,  the  one  that  controlled  in 
the  making  of  tlie  contract.  But  for  thi-  riglit  we  are  not  war- 
ranted in  saying  that  the  assured  would  have  entered  upon  the 
contrax't  at  all.     What  was  said  bv  tlie  court  in  St.  Louis  etc. 
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Ry.  V.  Alexander,  49  Ark.  190,  -i  S.  W.  753,  is  apposite  here: 
"It  is  not  material  to  ascertain  whether  the  provision  of  the  act 
of  1883  which  is  relied  upon  was  intended  to  be  retroactive  in 
its  operation  or  not.  The  plaintiff's  right  to  recover  all  that 
was  adjudged  to  him  had  vested  before  the  repealing  ^^^  act 
was  passed.  The  law  in  force  when  the  sale  was  made,  regulat- 
ing its  obligations  and  defining  the  rights  and  duties  of  the 
purchaser — all  the  provisions  beneficial  to  him  and  constituting 
a  material  inducement  to  the  purchase — entered  into  and  be- 
came a  part  of  his  contract,  and  passed  beyond  the  legislative 
control.'^  The  instructions  of  the  court  were  correct,  and  judg- 
ment against  the  company  was  correct.  This  determines  the 
controversy  as  to  appellant. 

3.  The  remaining  question  is  to  determine  whether  appellee, 
Galligan,  or  cross-appellant,  Lawton,  should  recover.  This 
question,  we  think,  is  settled  in  favor  of  cross-appellant  by  the 
decisions  of  this  court  in  Block  v.  Yallev  Mut.  Ins.  Co.,  52  Ark. 
201,  20  Am.  St.  Rep.  167,  12  S.  W.  477,  and  Johnson  v.  Hall, 
55  Ark.  210,  17  S.  W.  874.  These  were  cases  against  mutual 
benefit  societies.  In  the  first  case  we  said  :  "But,  regardless  of 
the  character  of  the  company,  the  riglits  of  persons  claiming  in- 
surance arise  out  of  and  depend  upon  contract When 

the  courts  are  invoked,  the  contract  measures  the  rights  of  one 
and  the  obligation  of  the  other  party,  and  relief  must  be 
gTanted,  if  at  all,  according  to  its  terms."  In  both  of  the  above 
cases  we  held  that  the  holder  of  a  policy  in  a  mutual  benefit 
society  cannot  change  the  beneficiaries  named  therein,  unless 
expressly  authorized  to  do  so  by  the  policy  itself,  or  by  the 
articles  of  association  or  by-laws  of  the  society,  where  these  are 
by  the  terms  of  the  policy  made  a  part  of  it.  If  this  doctrine 
be  sound  as  to  mutual  benefit  societies,  a  fortiori  must  it  be- 
when  applied  to  regular  life  policies  issued  by  an  ordinary  life 
insurance  company.  If  the  rights  of  the  beneficiary  are  so 
vested  by  the  contract  as  to  preclude  the  assured  from  changing 
the  beneficiary  while  she  is  living,  then  the  assured  certainly 
could  not  name  another  beneficiary  after  her  death.  I'pon  the 
death  of  the  beneficiary,  tlie  law,  eo  instanti,  fixes  the  devolution 
of  her  rights.  The  right  to  recover  on  the  pnlicv  was  a  cliose 
in  action  expectant  or  contingent  upon  the  death  of  the  assured. 
which  passed  upon  the  death  of  the  beneficiary  like  any  otlior 
of  the  personal  assets.  These,  under  our  statute,  do  not  pass  to 
the  husband,  as  did  choses  in  action  of  the  wife  not  reduced  to 
possession  during  their  joint  lives  under  the  common  hiw,  but 
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they  go  to  her  estate:  Sandel  &  Hill's  Digest,  sec.  4946;  also 
sec.  2470,  par.  2.  Such  we  believe  to  be  the  logical  sequence  of 
the  doctrine  that  the  interest  of  a  beneficiary  in  a  policy  of  life 
insurance  is  vested  by  the  terms  of  the  contract,  and  that  the 
assured  cannot  change  the  beneficiary  witliout  authority  derived 
from  the  contract  itself..  The  decisions  are  not  harmonious, 
^^^  but  the  doctrine  of  our  own  court  is  supported  by  eminent 
authority,  and  is,  perhaps,  the  prevailing  rule:  2  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  980,  987;  Drake  v."  Stone,  58  Ala.  133;  1 
Bacon  on  Benefit  Societies,  sees.  292-294,  and  cases  cited ;  Cook 
on  Tvife  Insurance,  and  cases  cited;  2  Joyce  on  Insurance,  sec. 
828. 


A  Medical  Ejc<iminer  is  the  Agent  of  the  Insurer  in  making  an  ex- 
aniin;ition  and  taking  down  and  recording  the  answers  of  the  ap- 
plicant for  insurance.  His  knowledge  thus  acquired,  his  interpre- 
tation of  the  answers  given,  and  his  errors  in  recording  tlicm,  are 
the  knowledge,  interpretation,  and  errors  of  the  company  itself, 
which  it  is  estopped  from  taking  advantage  of:  Sternaman  v.  Metro- 
politan Life  Ins.  Co.,  170  N.  Y,  13,  88  Am.  St.  Rep.  625,  62  N.  E.  763; 
Leonard  v.  State  Mut.  Life  Assur.  Co.,  24  R.  I.  7,  96  Am.  St.  Rep. 
698.  51  Atl.  1049;  Ottc  v.  Hartford  Life  Ins.  Co..  88  Minn.  423,  97 
Am.  St.  Rep.  532,  93  N.  W.  608. 

False  Ansivcrs  as  to  His  Jlealth  by  an  applicant  for  life  insurance 
are  considered  in  the  note  to  Continental  Life  Ins.  Co.  v.  Young, 
3  Am.  St.  Rep.  634-637;  March  v.  Metropolitan  Life  Ins.  Co.,  186  Pa. 
St.  629,  40  Atl.  1100,  65  Am.  St.  Rep.  887,  and  cases  cited  in  the 
cross-reference  note  thereto.  Such  answers  as  to  specific  diseases 
have  been  held  to  avoid  the  contract  of  insurance,  without  regard 
to  their  materiality:  Mutual  Life  Ins.  Co.  v.  Simpson,  88  Tex.  333, 
53  Am.  St.  Rep.  757,  31  S.  W.  501. 

Representations  as  to  the  Use  of  Liquors  by  an  applicant  for  life 
insurance  have  reference  to  the  customary  or  habitual  use  thereof, 
and  not  to  single  or  occasional  indulgences:  Chambers  v.  Northwest- 
ern Mut.  Life  ins.  Co.,  64  Minn.  495,  58  Am.  St.  Rep.  549,  67  N.  W. 
367.  As  to  the  waiver  of  conditions  agiiinst  the  excessive  use  of 
liquor,  see  Northwestern  Masonic  Aid  Assn.  v.  Bodurthn,  23  Ind. 
A  pp.  121,  77  Am.  St.  Rep.  414,  53  N.  E.  787. 

The  Interest  of  the  lien* fieiary  named  in  a  life  insurance  policy  or 
a  benefit  certificate  is  not,  according  to  the  weight  of  authority,  a 
vestf'd  interest  during  the  life  of  the  insured.  There  are,  however, 
decisions  to  the  contrary:  Middeke  v.  Lalder,  198  111.  590,  64  N.  E. 
10<i2,  92  Am.  St.  Rep.  284,  and  cases  cited  in  the  cross-reference 
nntc  therein;  bnited  States  Casualty  Co.  v.  Kacer,  169  Mo.  3(ll,  69 
S.  \V.  37<>,  92  Am.  St.  Rep.  (J4I,  and  cases  cited  in  the  cross-reference 
note  thereto. 
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KANSAS  AND  TEXAS  COAL  COMPANY  v.  GALLOWAY. 

[71  Ark.  351,  74  S.  W.  521.] 

MALICIOUS  PROSECUTION— Burden  of  Proof. — In  malicious 
prosecution  it  devolves  upon  plaintiff  to  show  affirmatively  that  there 
was  both  malice  and  want  of  probable  cause  on  the  part  of  the  de- 
fendant in  institutinj^  the  prosecution  complained  of.     (p.  82.) 

EVIDENCE — Former  Testimony. — The  testimony  of  a  witness 
given  on  a  former  trial  may  be  proved  by  a  witness  who  was  present 
and  heard  him  testify,     (p.  85.) 

MALICIOUS  PROSECUTION— Evidence.— The  testimony  of 
the  judge  who  dismissed  a  prosecution  alleged  to  have  been  malicious 
and  his  written  opinion  rendered  at  the  time,  tending  to  show  that 
he  hesitated  in  dismissing  such  prosecution,  are  admissible  in  the 
action  for  malicious  prosecution  to  rebut  the  charge  of  want  of  prob- 
able cause  in  instituting  it.     (pp.  85,  86.) 

MALICIOUS  PROSECUTION. — Probable  Cause  in  criminal 
cases  is  such  a  state  of  facts  known  to  the  prosecutor  or  such  in- 
formation received  by  him  from  sources  entitled  to  credit,  as  would 
induce  a  man  of  ordinary  caution  and  prudence  to  believe  that  the 
accused  was  guilty  of  the  crime  alleged,     (pp.  86,  87.) 

MALICIOUS  PROSECUTION.— An  instruction  that  probable 
cause  for  a  prosecution  is  such  a  state  of  facts  known  to  the  prose- 
cutor, or  which  he  could  have  ascertained  by  reasonable  diligence 
as  would  induce  a  man  of  ordinary  caution  and  prudence  to  believe 
that  the  accused  was  guilty  of  the  crime  alleged,  is  fatally  defec- 
tive, as  imputing  to  the  prosecutor  a  knowledge  of  whatever  he 
could  have  ascertained  by  the  exercise  of  reasonable  diligence  when 
there  was  nothing  to  put  a  cautious  man  on  inquiry,     (p.  87.) 

MALICIOUS  PROSECUTION— Probable  Cause.— One  who  is 
going  to  institute  a  criminal  prosecution  need  not,  in  order  to  pro- 
tect himself,  make  inquiry  of  the  suspected  person  as  to  his  guilt, 
(p.  88.) 

MALICIOUS  PROSECUTION— Probable  Cause— Advice  of 
Counsel. — It  is  a  good  defense  to  an  action  for  malicious  prosecution 
tliat  the  defendant  acted  on  the  advice  of  learned  counsel  in  the 
law  advised  of  the  full  facts,  in  instituting  the  prosecution,  (pp. 
88,  89.) 

MALICIOUS  PROSECUTION— Damages.— In  malicious  prose- 
cution plaintiff  is  not  entitled  to  recover  damages  to  compensate 
him  for  peril  caused  him  in  regard  to  his  life  or  liberty  if  there  is 
neither  allegation  nor  proof  of  peril  of  his  life.     (p.  90.) 

Hill  &  Brizzolara,  for  the  appellant. 

R.  A.  Eowe,  for  the  appellee. 

353  BUNN,  C.  J.  This  is  a  suit  for  malicious  prosecution, 
originating  in  tiie  Greenwood  district  circuit  court  of  Sebastian 
county,  and  tried  on  a  change  of  venue  in  the  Scott  county  cir- 
cuit court  by  a  jury.  Verdict  and  judgment  in  the  sum  of  five 
hundred  dollars  in  favor  of  the  plaintiff,  and  the  defendants 
duly  and  in  due  time  appealed  to  this  court. 
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The  malicious  prosecution  complained  of  in  the  present  suit 
arose  from  the  following  circumstances,  according  to  the  ab- 
stracts in  the  case :  There  was  a  strike,  commencing  February  1, 
1899,  throughout  this    (Sebastian)    county,  which  embraced  the 
minors  in  the  employment  of  the  Kansas  and  Texas  Coal  Com- 
pany at  Huntington  in  said  county.    The  said  coal  company  em- 
ployed a  great  many  negroes,  presumably  to  fill  the  places  of 
the  strikers,  some  of  whom  it  had  shipped  by  carloads  from  other 
counties.     We  gather,  from  the  evidence  and  statements  made 
in  the  progress  of  the  trial  in  the  court  below,  that  this  strike 
was  tlie  occasion  of  much  excitement  and  anxiety  in  the  com- 
munity, and  on  the  twenty-second  day  of  April,  1899,  the  Kan- 
sas and  Texas  Coal  Company,  being  extensively  engaged  in  oper- 
ating its  mines  in  the  vicinity  of  the  said  town  of  lluniington, 
sued  out  in  the  Ignited  States  circuit  court,  of  the  western  dis- 
trict of  Arkansas,  at  Fort  Smitli,  an  order  of  injunction,  whcrob}' 
said  court  enjoined  and  restrained  said  striking  miners  from  in- 
terfering in  any  inanner  whatsoever  with  the  business  of  said 
coal  company;  from  intimidating  their  employes,  using  force  or 
violence  or  unlawful  persuasion  to  induce  them  to  ^^^  leave  the 
eniployinont  of  said  coal  company;  from  deterring  others  from 
enti'ring  tlic  services  of  tlie  said  eoinpany,  and  from  doing  any 
act  tn  prevent  said  company  and  its  managers  and  em])loyes  from 
exercising  free  control  over  its  said  business  and  its  property 
there  or  elsewliei'o;  and  the  plaintiff  herein,  with  one  George 
Hunch  and  others,  was  made  defendant  in  said  injunction  pro- 
ceeiling,  served  with  process,  and  was  put  under  said  order  of 
injiuKtion  and  restraint,  and  such  injunction  was  in  full  force 
anil  cnVct.  when  an  encounter  of  considerable  violence  occurred 
in  the  said  town  of  Huntington  betwei'ii  the  said  (ius  Calloway, 
George  l>unc]i  and   McCowan.  the  town  marshal,  all  alleged  to 
be  of  the  strikers  or  in  strong  sympathy  and  close  connection 
with  thctn.  on  the  one  part,  and  one  Albert  h]vans,  an  employe 
of  tlie  (oiniiaiiy,  and  one  Battles,  on  the  otlicr  part,  as  set  forth 
in  an  atlidavit  of  .Iosc))h  ^\.  Hill,  one  of  tlic  attorneys  of  the  com- 
panv.  mad''  on  the  fifth  dav  of  July,  1S99,  as  part  of  a  petition 
of  tlif  coinjianv  for  a  warrant  of  arrest  to  have  the  ])laintiff 
lirought  before  said  court  for  violating  said  order  of  injunction 
on  the  occasion  named,  whicli  was  on  tlie  third  day  of  duly,  1809, 
and.  leaving  out  mere  formal  parts,  is  as  follows,  to  wit:    "That 
Gus  Gallowav  and  G(>orge  Bunch,  two  of  the  defendants  named 
in  said  complaint  [for  the  injunction],  and  upon     whom  pro- 
cess had  been  dulv  served,  did  on  the  third  day  of  July,  1899, 
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intimidate,  threaten,  maltreat  and  attempt  to  coerce  said  Albert 
Evans,  one  of  the  employes  of  the  plaintiff,  by  beating,  cursing 
and  abusing  him,  the  said  Albert  Evans ;  that  the  object  and  pur- 
pose of  such  intimidation,  coercion  and  threats  was  to  prevent 
the  said  Albert  Evans  [from]  laboring  for  the  plaintiff,  and  to 
injure  him  on  account  of  the  fact  that  he  was  employed  by  the 
plaintiff.  Wherefore  writ  of  attachment  was  prayed  against  the 
said  Bunch  and  Galloway,  that  they  be  brought  before  the  court, 
and  there  dealt  with  according  to  law,*' 

On  the  7th  of  July,  1899,  another  affidavit  by  the  same  party, 
as  attorney  for  the  coal  company,  was  filed  in  said  court  charg- 
ing the  plaintiff  herein  and  others  with  the  violation  of  said 
order  of  injunction  on  the  fifth  day  of  July,  1899,  which  said 
affidavit,  after  setting  forth  the  petition  or  order  of  injunction 
made  thereon,  contained  the  recital  and  prayer,  to  wit : 

"That,  while  said  injunction  was  still  in  force  and  effect  and 
after  service  upon  said  defendants,  to  wit,  on  the  fifth  day  of 
July,  1899,  the  said  defendants,  in  furtherance  of  a  conspiracy 
and  combination  to  hinder  the  plaintiff  and  its  officers  and  em- 
ployes in  ^^^  the  free  and  unhindered  control  of  its  business, 
did  violate  said  injunction  in  the  following  manner,  to  wit,  the 
said  George  Bunch  and  Gus  Galloway  did  direct  and  assist  in 
the  formation  of  a  large  number  of  persons  in  the  town  of  Hunt- 
ington who  avowed  their  intention  of  going  to  the  mine  of  the 
plaintiff  (coal  company)  known  as    Mine  No.  53,    and  then  and 
there  forcibly  and  violently  eject  the  employes  of  the  plaintiff 
therefrom,  and  cause  said  employes  to  cease  working  for  plain- 
tiff; that,  in  furtherance  of  said  combination  and  conspiracy,  in 
which  the  said  George  Bunch  and  Gus  Galloway  participated, 
sentinels  were  established  along  the  various  roads  leading  be- 
tween the  town  of  Huntington  and  said  mine,    No  one  was  per- 
mitted to  go  to  said  mine  except  by  the  consent  of  said  sentinels, 
and  emissaries  were  sent  to  the  employes  of  the  company  to  un- 
lawfully persuade  them  to  leave  the  employment  of  the  company. 
And  bv   carrying  out  said  threatening  combination   and   con- 
spiracy the  said  George  Bunch  and  Gus  Galloway,  in  company 
with  various  and  divers  others,  did  intimidate  and  cause  numy 
of  the  employes  of  the  coinpany  to  leave  its  employ  on  account 
of  fear  of  personal  violence  to  them,  the  said  employes,  by  reason 
of  such  threats  made  by  said  combination  of  persons.    That  said 
George  Bunch  and  Gus  Galloway  participated,  aided,  assisted 
and  abetted  in  all  the  act^  and  deeds  of  such  cond)ination  and 
conspiracy  existing  in  the  town  of  Huntington  on  the  fifth  (hiy 
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of  July,  1899."  Prayer  for  attachment  and  arrest  of  said  Gus 
Galloway  and  George  Bunch,  and  tliat  they  be  dealt  with  accord- 
ing to  law  for  contempt  in  violating  the  injunction  of  said 
court. 

Galloway  was  accordingly  arre^^ted  on  the  warrant  issued  on 
the  two  athdavits  on  the  7th  of  July,  1899,  by  the  United  States 
marshal  of  tlie  district,  and  carried  to  Fort  Smith  and  there 
by  the  order  of  said  court  was  committed  to  the  United  States 
jail,  where  he  was  imprisoned  six  or  seven  days  to  await  the  in- 
vestigation of  the  charges  of  contempt  made  against  him  in  the 
aflidavits  aforesaid,  tiled  by  the  attorney  of  the  said  company  as 
aforesaid,  and  on  the  fourteenth  day  of  July,  1899,  on  the  hear- 
ing of  the  evidence  in  tlie  cause,  he  was  fully  discharged  by  said 
court. 

This  arrest  and  imprisonment  and  subserjucnt  discharge  of 
the  plaintiff,  Gus  Galloway,  constitute  tlio  ground  of  this  his 
suit  for  malicious  prosecution  against  the  said  Kansas  and  Texas 
Coal  Company  and  its  manager,  Bennett  Brown,  who  answered 
the  complaint,  the  first  paragraph  of  which  is  a  demurrer  to  the 
complaint,  and  in  the  other  paragraphs  thev  spccificallv  deny 
each  and  ^^^  every  material  allegation  of  the  complaint,  to 
which  complaint  are  attached  the  warrant  of  arrest,  the  injunc- 
tion of  the  court  in  full,  and  the  judgment  of  discharge  of  tlie 
court  in  the  contempt  proceedings,  and  they  are  made  exhibits 
tlicn  to. 

Trial  Ix'fore  a  jury.  Verdict  and  judgment  for  plaintiff  in 
the  <uiii  of  five  lumdred  dollars  against  the  defendants,  and  tliey 
in  due  time  and  in  due  form  appeal  to  tliis  court. 

In  tliis  kind  of  proceeding  it  devolves  upon  tlie  plaintiff  to 
>]u)\v  alHriiiatively  tliat  there  was  both  malice  and  a  want  of  prob- 
able cause  on  the  part  of  the  defendants  in  the  prosecution  of  the 
contempt  proceedings  against  the  plaintiff.  It  is  not  the  object 
of  the  investigation  in  this  suit  to  delerniine  the  guilt  or  inno- 
cence of  the  defendant  in  the  fornu-r  or  contempt  proceedings, 
but  solely  to  deterniino  whether  that  proceeding  was  prosecuted 
Ijv  tlie  defendants  in  this  suit  maliciously  and  without  probable 
cause. 

The  tir<t  error  coitiplnined  of  in  this  action  was  the  trial 
court's  exelu.-ion  of  the  testimony  of  the  said  Gus  Galloway  of- 
fered by  the  derendiints  t<i  reproduce  the  testjmonv  of  Allx^rt 
Evans  as  gi\en  in  the  con»eiiipt  proceedings,  tlie  court  holding 
that  the  testimony  of  I-^vans  himself  as  to  what  be  testified  in 
the  contempt  proceedings  is  alone  admissible  for  that  purpose. 
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This  testimony  of  Evans  was  directly  to  the  effect  that  on  the  oc- 
casion named  in  the  first  affidavit,  on  the  3d  of  July,  1899, 
he  (Evans)  was  set  upon  by  McCowan,  the  town  marshal.  Bunch 
and  Galloway,  by  them  called  a  "scab"  and  other  opprobrious 
terms,  and  a  pistol  demanded  of  him ;  that  he  denied  having  a 
pistol,  and  other  things,  the  effect  of  which  was  to  convict  Gallo- 
way of  a  violation  of  the  injunction,  if  believed,  and  thus  to  put 
a  different  face  entirely  upon  the  conduct  and  nature  of  the 
parties  to  that  encounter;  said  marshal  and  Galloway  and 
Bunch  claiming  to  have  been  in  the  discharge  of  official  duty 
in  attempting  to  arrest  Evans  for  carrying  a  pistol,  and  the  lat- 
ter asseverating  that  he  had  no  pistol  when  the  alleged  attempt 
to  arrest  him  was  made,  but  that  the  pistol  he  had  and  subse- 
quently used  on  the  occasion  he  took  from  Bunch  in  the  progress 
of  the  melee  between  them  on  the  occasion. 

This  evidence  of  Evans,  who,  it  appears,  was  at  the  time  of 
this  trial  in  the  state  penitentiary  for  assaulting  the  said  Bunch 
on  the  occasion  named,  was  of  vital  importance  to  the  defense  in 
this  case,  and  so  the  question  is  solely  as  to  the  court's  refusal 
to  permit  Gallowav  to  testify  as  to  what  Evans  testified  in  the? 
contempt  proceedings. 

^**''  The  question  was  discussed  in  Burt  v.  Place,  4  Wend. 
597,  as  long  ago  as  1830,  in  which  the  court  sustained  the  view 
of  the  trial  court  in  this  case.  Upon  this  decision  Greenleaf  {'Z 
Greenleaf  on  Evidence,  17th  ed.,  sec.  457)  cites  with  approval 
the  case  of  Burt  v.  Place,  4  Wend.  597.  In  still  an  older  case, 
Pichards  v.  Foulke,  3  Ohio,  52,  decided  in  1827,  it  was  held  that 
the  evidence  of  a  witness  in  the  former  trial  can  only  be  repro- 
duced by  the  witness  himself. 

The  case  of  Burt  v.  Place.  4  Wend.  597,  was  manifestly  in- 
fluenced by  the  very  palpable  fraud  and  oppression  shown  in  the 
former  trial,  white  the  case  of  Pichards  v.  Foulke,  3  Ohio.  52, 
went  off  on  the  familiar  doctrine  that  the  l)C?t  evidence  attain- 
able is  alone  admissible  to  prove  any  fact,  and  also  upon  another 
misconception  of  the  law,  that  is,  that  the  casr  on  trial  is  to  Ix! 
governed  by  the  facts  of  the  case,  other  than  sucli  facts  as  were 
before  the  court  and  in  the  mind  of  the  prosecutor  in  tiie  former 
proceeding.  In  these  exceptional  cases  the  fact  that  malicious 
prosecutions  forms  an  exception  to  the  rule  as  to  the  admission 
of  evidence  appears  to  have  been  overlooked. 

The  true  doctrine  approved  by  all  the  authorities  we  have 
been  able  to  examine,  other  than  those  named,  is  plainly  and 
argumentatively  set  forth  in  Bacon  v.  Towne,  4  Cush.  (58  ^[a>s.) 
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217.  In  that  case  the  defendants,  having  opened  and  stated 
their  defense,  ofTered  Mark  Doolittle,  Esq.,  the  magistrate,  to 
prove  what  the  testimony  before  him  was  on  the  part  of  the 
government  to  prove  probable  cause  and  rebut  the  allegation  of 
malice;  but  the  presiding  judge  ruled  that  this  could  only  be 
done  by  the  same  witnesses  who  were  produced  on  the  stand, 
or  their  depositions,  except  as  to  testimony  then  given  by  the  de- 
fendants or  their  wives.  To  this  rejection  of  evidence  the  de- 
fendants objected.  In  speaking  for  the  court,  Chief  Justice 
Shaw  said :  "The  court  are  of  opinion  that  this  exception  must 
l>e  sustained.  It  was  of  vital  importance  for  the  defendants,  in 
answer  to  any  proof  of  want  of  probable  cause,  to  prove  affirma- 
tively that  they  had  reasonable  and  probable  cause  for  the  prose- 
cution at  the  time  the  proceedings  in  it  were  commenced. 

*'Probable  cause  is  such  a  state  of  facts  in  the  minds  of  the 
prosecutor  as  would  lead  a  man  of  ordinary  caution  and  prudence 
to  Ix'lieve,  or  entertain  an  honest  and  strong  suspicion,  that  the 
j^erson  arrested  is  guilty.  The  facts  testified  to  on  the  examina- 
tion may  have  l)een  very  influential  in  raising  such  suspicion  or 
belief,  and  are  therefore  competent  evidence  to  show  the  ground 
lie  had  '^**^  of  cause  to  believe,  whether  they  were  true  or  not. 
Tliey  are  therefore  facts  material  to  the  issue,  to  be  proved  by 
any  witnesses  who  can  testify  to  them,  as  well  as  by  those  who 
testified  at  the  examination.  These  witnesses  may  be  dead, 
absent  or  insane;  they  may  have  forgotten  them,  or  refuse  to 
testify  to  them,  or  even  deny  them;  it  is  not  the  less  true  that 
they  did  so  testify,  and  if  the  testimony  was  of  a  character  to 
evidence  a  belief  or  strong  suspicion,  in  the  inind  of  a  reasonable 
man,  of  the  guilt  of  the  accused  of  the  crime  charged,  they  Itad 
a  direct  bearing  on  the  issue  of  probable. cause  or  not,  in  the  ac- 
tion for  malicious  prosecution.'"' 

"Probable  cause  does  not  depend  on  the  actual  state  of  the 
case,  in  point  of  fact,  but  upon  the  honest  and  reasonable  belief 
of  the  parlv  coiiinieneing  the  prosecution." 

'•'rile  only  causi!  we  arc  aware  of  which  seems  to  countenance 
an  opjiosite  rule  is  that  of  I'urt  v.  Place,  4  Wend.  591.  which  was 
a  ca;*'  of  gross  fraud  anil  o]iprc>sioii  under  the  forms  of  law,  pjrac- 
ticcd  liv  thr  (Irfrndant  liiiii.-rlf.  and  in  which  there  was  abun- 
dant evidence  of  malice,  groundb^ssness  and  fraudulent  design 
in  the  suits  coniplaiiu'd  of  as  malicious"":  Citing  authorities. 
'J'his  ruling  is  su]>i)orted  hy  (ioodrich  v.  Warner,  21  Cuun.  4:52, 
and  a  large  nuni])er  of  other  ca.scs. 
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The  inquiry  is  not  as  to  the  facts  which  constitute  the  defend- 
ant in  the  former  proceeding  guilty  or  innocent,  but  rather  what 
was  said  by  witnesses  in  the  former  proceeding,  which,  it  is  to  be 
presumed,  determined  whether  or  not  there  was  probable  cause 
for  the  prosecution,  not  that  the  defendants  were  guilty  or  inno- 
cent, for  the  rule  is  that,  while  the  defendant  in  the  former  pro- 
ceeding may  have  been  found  innocent  and  acquitted,  yet  that 
does  not  show  a  want  of  probable  cause  in  the  prosecution,  it 
being  not  conclusive  of  anything  as  against  the  prosecutor,  but 
a  mere  circumstance  which,  taken  along  with  others,  may  induce 
the  jury  to  find  that  there  was  a  want  of  probable  cause,  and 
also  that  there  was  malice.  The  rule  is  quite  different  if  the  de- 
fendant in  the  prosecution  is  found  guilty,  for  that  is  conclusive 
of  the  fact  that  there  was  probable  and  reasonable  cause  for  the 
prosecution.  Some  authorities,  probably  a  majority  of  them,  go 
to  the  extent  of  holding  that  this  is  the  effect  of  a  conviction, 
notwithstanding  the  fact  that  the  judgment  of  conviction  may  be 
reversed  on  appeal,  and  there  is  the  best  of  reasons  for  that  posi- 
tion. We  conclude,  therefore,  that  there  was  reversible  error 
of  the  court  in  the  conclusion  of  this  testimony. 

^^***  The  court  also  excluded  the  testimony  of  Bennett  Brown 
as  to  what  was  testified  to  in  the  contempt  trial  by  witnesses 
Glare,  Blackwell  and  Gentry.  Each  testified  that  he  saw  the 
plaintiff,  Gus  Galloway,  in  the  mob  on  the  5th  of  July,  as  stated 
in  the  second  affidavit,  and  that  he  was  participating  in  the  vio- 
lent acts  of  the  mob  on  tliat  occasion.  Xow,  in  view  of  the  fact 
that  plaintiff  attempted  to  show  by  his  evidence  that  he  was  not 
present  on  that  occasion^  this  testimony  of  Glare,  Blackwell  and 
Gentry  is  very  important  and  material  to  the  defense  in  this 
case,  and  the  exclusion  of  the  evidence  by  the  court  was  error  for 
the  same  reason  assigned  in  the  case  of  the  exclusion  of  the  like 
testimony  of  Gus  Galloway,  just  disposed  of. 

Various  statements  made  in  the  depositions  of  Honorable  John 
IT.  Rogers,  judge  of  tlio  federal  court,  wlio  heard  the  contemj^t 
case,  were  excluded  by  the  trial  court,  mostly  on  the  .ground  that 
tliese  statements  were  the  mere  conclusions  of  the  judge  as 
to  the  legal  effect  of  the  excluded  testimony  upon  his  mind  in 
making  up  his  opinion  disposing  of  the  case.  In  this  connection 
the  judge's  written  opinion,  filed  in  the  contempt  case,  was  ex- 
cluded on  the  same  ground.  These  statements  and  the  opinion 
of  the  judge  disclose  the  reasons  which  moved  him  to  decide  tlie 
case  as  he  did,  and  it  appears  from  them  that,  as  to  the  charge 
made  in  the  first  affidavit  touchinc:  the     occurrence  on  tlie  3d 
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of  July,  giving  the  benefit  of  the  reasonable  doubt  as  is  the 
rule  in  criminal  trials,  with  sonic  misgivings  and  doubt,  the 
judge  discharged  the  defendants  on  the  ground  that  Evans  may 
have  had  a  pistol  as  cliarged  against  him,  and  that  the  defend- 
ants in  that  case  may  have  been  in  the  exercise  of  lawful  duty 
in  attempting  to  arrest  him.  Again,  as  to  the  matters  set  forth 
in  the  second  airuhivit,  which  details  the  occurrences  on  the  5th 
of  July,  the  evidence  on  the  pan  of  the  defendants  wa.s  to  the 
eftect  that  the  said  Gus  Galloway  and  the  other  defendants 
therein  were  not  present.  In  other  words,  Galloway  sought  to 
prove  an  alibi,  and  the  judge's  testimony  and  opinion,  souglit  to 
be  introduced,  tended  to  explain  that  this  alibi,  resolving  all  rea- 
sonable doubt  in  favor  of  the  defendants,  was  sustained  by  the 
C(mrt.  Granting,  then,  that  the  federal  judge  fully  discharged 
the  defendant,  as  shown  by  the  exhibits  to  the  complaint  herein, 
nevertheless  the  discharge  was  on  such  grounds  as  to  render  it 
of  little  weight  on  the  question  of  probable  cause,  because  the 
evidenie  of  the  judge  and  his  written  opinion  shows  that  b.e 
was  hesitating  as  to  his  conclusion,  and  the  question  was  only 
solved  l)y  applying  the  ^"**  rule  of  reasonable  doubt.  If  this 
argument  be  correct,  the  judguient  of  the  court  in  the  contempt 
<ascs  not  only  did  uot  su])port  the  charge  of  a  want  of  probable 
cause,  but  really  and  in  fact  showed  pr()l)able  cause  for  the  prose- 
cution. This  shows  the  materiality  of  such  evidence,  and  under 
llie  rule  laid  down  in  Bacon  v.  Towne,  4  Cush.  (oS  ^lass.)  -^M  7, 
it  was  error  to  exclude  it. 

The  next  i|Ucstion  arises  on  the  ol)jer{ions  of  the  defendants 
to  the  givini:'  of  the  Ibird,  sixlh  and  seventh  instruclious  in  the 
shape  tbev  were  given.  The  third  instruction  is  as  follows,  to 
wit:  ''Prnbable  cause  is  defined  to  be  such  a  state  of  facts  known 
to  and  inlluencin,;,'  the  prosecutor  as  would  lead  a  man  of  ordinary 
caul  ion  and  |)ruileiu-e,  acting  conscientiously,  im])artially,  rea- 
son.-iblv  and  without  ])rejudice  upon  facts  within  tlie  knowledge 
of  the  pros<'Cutor,  or  irhicfi  he  couhl  hnvr  ascertniupd  hi/  rcn.'^on- 
nhlr  (lUi'jrnrp,  vhi(h  }r()iiJil  lend  jiini  to  hflirvo  or  enlcrdim  a 
f^trong  siisjilriDt) ^  sii/fjiorfpd.  Jnj  cirrinnst'inrps  su/Jirii'ulh/  strong 
to  U'lirrnnt  in  Ihr  mind  of  IJir  proscciilor  an  honrst  belief  that 
thr  pprson  nmisrd  irns  tjiiiitij."  'J'lve  italicized  clause  is  that 
which  the  defendants  exi-cpt  to,  and  the  same  is  contained  in 
the  sixlh  and  seventh  in>;  imk  tinn<.  and  is  the  subject  of  tiie  same 
cxc<>ption  a,'^  in  the  tbir<l   iii<i  ruction. 

The  definition  of  probabbj  cause  in  these  instructions  is  not 
correct.     Probable  cause  in  crinnnal  cases,  as  deiiued  by  this 
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court,  "is  such  a  state  of  facts  known  to  the  prosecutor,  or  such 
information  received  by  him  from  sources  entitled  to  credit,  aa 
would  induce  a  man  of  ordinary  caution  and  prudence  to  be- 
lieve, and  did  induce  the  prosecutor  to  believe,  that  the  accused 
was  guilty  of  the  crime  alleged,  and  thereby  caused  the  prosecu- 
tion:   Hitson  V.  Sims,  69  Ark.  439,  441,  64  S.  W.  219. 

According  to  these  instructions  given,  probahle  cause  is  such 
a  state  of  facts  known  to  the  prosecutor,  or  which  he  could  have 
ascertained  by  reasonable  diligence,  as  would  induce  a  man  of  or- 
dinary caution  and  prudence  to  believe,  and  did  induce  the  prose- 
cutor to  believe,  that  the  accused  was  guilty  of  the  crime  alleged. 
The  defect  in  the  instruction  is  that  it  makes  all  the  facts  that 
could  have  been  ascertained  by  the  exercise  of  reasonable  diligence 
as  a  part  of  the  probable  cause,  notwithstanding  there  was  noth- 
ing known  to  the  prosecutor  which  would  put  a  reasonable  and 
cautious  man  upon  inquiry  as  to  the  existence  of  material  facts 
unknown  to  him.  This  is  not  the  law.  It  is  true  that,  when 
the  facts  or  circumstances  known  to  the  prosecutor  are  of  such 
a  nature  '"^^  as  would  put  a  reasonable  and  cautious  person 
upon  inquiry,  the  prosecutor  will  be  held  to  have  knowledge  of 
such  facts  as  inquiry  would  have  disclosed,  and  such  facts  should 
consequently  he  considered  in  determining  whether  a  probable 
cause  existed:  19  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  661,  and 
cases  cited  therein. 

But  the  instructions  given  ignore  this  doctrine,  and  are  there- 
fore fatally  defective. 

It  is  implied  in  the  seventh  instruction  given  by  the  trial  court 
that  the  prosecutor  in  the  former  case,  before  the  federal  court, 
could  have  ascertained  additional  facts,  that  is,  facts  going  to 
show  that  the  town  marshal  and  his  posse  in  their  encounter  with 
Evans  and  Battles  at  the  bridge  on  the  night  of  the  3d  of  July 
were  acting  in  the  performance  of  official  and  public  duty  in  this, 
that  they  were  endeavoring  to  arrest  Evans  for  then  and  there 
carrying  a  pistol,  and  that  Evans  and  his  friend  Battles  were  re- 
sisting the  arrest.  The  instruction  is  manifestly  given  on  the 
theory  that  by  reasonable  diligence  the  prosecutor  in  the  con- 
tempt case  could  have  ascertained  tliese  facts  from  tlie  marshal 
and  probably  one  Willis,  a  l^ystander.  Tlie  marshal  and  tliose 
acting  with  liim  were  alleged  to  have  been  in  a  conspiracy  to 
maltreat  Evans  because  he  was  in  the  employ  of  the  prosecutor 
company,  and  in  this  way  wliat  one  did  the  otlier  did,  in  furtlier- 
ance  of  the  common  purpose,  and  all  wore  jointly  responsible 
for  the  unlawful  acts  of  each  otlier.    This  bein<f  the  state  of  the 
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case,  it  seems  that  it  was  not  incumbent  upon  the  prosecutor  to 
go  into  the  enemy's  camp  as  a  spy  to  either  ascertain  his  defense 
or  gain  information  for  his  own  use  in  the  contemplated  prose- 
cution:   ]^Iiller  V.  Chicago  etc.  Jly.  Co.,  41  Fed.  898. 

There  is  notliing  in  tlie  evidence  to  show  that  the  prosecutor 
in  the  contempt  case  had  any  information  as  to  what  the  man 
Willis,  who  ap{Kars  to  have  been  the  only  disinterested  looker- 
on  at  the  affair  of  the  3d  of  July,  knew  or  would  testify  in  that 
trial,  and  nothing  that  made  it  their  duty  to  make  further  in- 
quiries. In  fact,  Willis'  presence  on  the  occasion  seems  not  to 
have  hocn  known  to  the  prosecution  until  the  trial.  The  prose- 
cutors therefore  were  under  no  obligation  to  inquire  of  him. 

The  next  que:?tion  for  our  consideration  is  as  to  the  rule 
which  protects  a  prosecutor  from  a  suit  for  malicious  prosecution 
when  he  claims  and  shows  that  he  has  acted  on  the  advice  of 
counsel  in  the  prosecution.  There  is  scarcely  a  suggestion  of 
difference  of  opinion  among  the  authorities  as  to  what  is  tlie  true 
rule  on  this  ^**^  subject,  and  we  cannot  do  better  than  to  reiterate 
the  rule  as  defined  by  Judge  Cooley,  in  his  work  on  Torts,  *183, 
v.liere  he  says :  "It  may  perhaps  turn  out  that  tlie  complainant,  in- 
stead of  relying  upon  his  own  judgment,  has  taken  the  advice  of 
counsel  learned  in  the  law,  and  acted  u])on  that.  This  should  be 
safer  and  more  relial)le  than  his  own  judgment,  not  only  because 
it  is  the  advice  of  one  wJio  can  view  the  facts  calmly  and  dispas- 
sionately, but  because  he  is  capable  of  judging  of  the  facts  in 
tlieir  legal  ])earings.  A  prudent  and  cautious  man  is  therefore 
expected  to  take  such  advice;  and  when  he  does  so,  and  places 
all  tlie  facts  Ix'fore  his  counsel,  and  acts  upon  his  opinion,  proof 
of  the  fact  makes  out  a  case  of  probable  cause,  provided  the  dis- 
closure appears  to  have  been  full  and  fair,  and  not  to  have  with- 
held any  of  tlie  material  facts." 

""J'hat  a  ])r(jsecution  was  In^gun  or  a  civil  suit  instituted  under 
advice  of  counsel  is  frequently  referred  to  as  a  complete  defense 
to  an  action  for  malicious  prosecution.  This  rule  has  been  held 
to  ajiply,  altliouL'h  the  facts  stated  to  counsel  did  not  warrant 
the  arlvice  Lfivcti.  or  thouiib  the  facts  did  not,  in  law,  constitute 
a  crime,  or  ]io\v*ver  mistaken  or  en-oncous  were  the  opinion  ex- 
])res>ed  !iy  the  coun.-ul  and  the  course  advisi'd"' :  I'J  Am.  &  l'>ng. 
Kncy.  of  J/iw,  '.'d  ed..  (is."),  (isij. 

This  reasoning,  we  think,  is  smind,  for  in  a  suit  for  malicious 
proscution  the  main  inquiry  is.  Did  the  jirosccutor  in  the  former 
suit  or  prosecution  have  reasoiuiblo  or  probable  cause  to  ])rosecuto 
or  sue?     The  riglii.  to  sue  to  secure  a  right  ov  redrc-s  a  wron"- 
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or  to  prosecute  for  the  public  good  is  not  to  be  abridged  unneces- 
sarily, and  it  is  only  when  one  sues  or  prosecutes  without  reason- 
able cause  that  he  can  be  held  liable  for  any  damage  in  the  re- 
sult of  such  suit  or  prosecution. 

The  evidence  in  this  case  is  ample  to  establish  the  competency 
and  standing  of  the  counsel  consulted  in  this  matter,  and,  from 
all  we  can  see,  shows  that  he  was  furnished  with  all  the  facts  in 
the  possession  of  the  prosecutors.  The  objection  that  he  was  in- 
terested as  the  attorney  of  the  prosecutor,  and  therefore  dis- 
qualified under  the  rule,  is  untenable,  for  any  lawyer  called  upon 
to  advise  is  the  attorney  for  the  party  asking  his  advice. 

The  eighth  instruction  contains  the  objectionable  feature  we 
have  disposed  of  in  discussing  the  third  instruction,  but  also  con- 
tains a  statement  of  the  law  which,  in  view  of  the  apparent  close 
relation  between  the  two  essential  elements  in  the  charge  of  mali- 
cious prosecution,  malice  and  probable  cause,  should  be  made  only 
^^^  with  something  of  an  explanation;  otherwise,  it  may  mis- 
lead the  jury.  This  part  of  that  instruction  is  evidently  based 
upon  the  decision  of  this  court  in  Lemay  v.  Williams,  32  Ark. 
166,  and  is  to  the  effect  that  a  prosecution  on  the  advice  of  com- 
petent counsel,  to  whom  a  full,  fair  and  honest  statement  of  the 
facts  in  the  case  has  been  made  by  the  prosecutor,  '^is  e^^dence, 
but  not  conclusive,  of  a  want  of  malice."  That  may  be  the  law 
as  to  the  question  of  malice,  the  less  important  of  the  two  es- 
sential elements  of  malicious  prosecution,  but  the  rule  is  other- 
wise as  to  the  other  and  more  important  ingredient,  probable 
cause;  for  in  the  case  of  the  latter  such  prosecution  upon  the 
advice  of  counsel  under  the  circumstances  supposed  is  conclusive 
of  the  existence  of  probable  cause,  and,  this  being  shown,  the  de- 
fense is  complete,  and  the  plaintiff  in  the  suit  for  malicious 
prosecution  must  lose  in  his  suit,  and  this  rule  must  not  be  quali- 
fied by  anything  said  in  Lemay  v.  Williams,  32  Ark.  166,  as  to 
the  question  of  malice.  Tliis  part  of  the  instruction  may  be 
harmless  of  itself,  for  proof  of  malice  is  of  little  or  no  importance 
where  the  evidence  shows  probable  cause.  The  danger  is  in  con- 
fusing the  jury  by  such  instructions,  unless  proper  explanation 
be  made  a  part  of  the  instruction,  which  would  confine  the  in- 
struction within  its  narrow  scope.  What  we  have  here  said  is 
applicable  also  to  the  tenth  instruction. 

In  the  twelfth  instruction  the  trial  court  said:  "If  you  find 
for  the  plaintiff,  he  is  entitled  to  recover  such  damages  as  you 
think,  from  the  evidence,  will  compensate  him  for  the  peril  oc- 
casioned him  in  regard  to  his  life  and  lilx?rty,  for  mental  strain. 
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anxiety  and  injury  to  his  feelings  and  his  person,  and  for  all  ex- 
penses,'"**^  if  any,  to  which  he  has  necessarily  been  subjected." 
There  is  no  proof  of  peril  of  life,  nor  is  such  a  thing  charged  in 
the  complaint  as  an  element  of  damages.  One's  life  is  not  nec- 
essarily imperiled  because  he  is  incarcerated  in  a  jail. 

For  the  several  errors  named  the  judgn\ent  is  reversed,  and 
the  cause  is  remanded  for  a  new  trial  to  be  had  in  accordance 
with  this  opinion. 

Wood,  J.,  concurs  in  tlie  judgment. 


Malicious  Prosecution  of  civil  actions  is  the  subject  of  a  mono- 
grapliic  note  to  McCorniick  Harvesting  etc.  Co.  v.  Willan,  93  Am.  St. 
Eep.  454-474;  and  malicious  prosecution  of  criminal  actions  is  the 
subject  of  a  monographic  note  to  Ross  v.  Hixon,  26  Am.  St.  Eep. 
127-164.  A  criminal  prosecution,  to  give  rise  to  an  action  for 
malicious  prosecution,  must  have  been  instituted  without  probable 
cause,  maliciously  carried  on,  and  damage  must  have  ensued  there- 
from: Page  V,  Citizens'  Banking  Co.,  Ill  Ga.  73,  78  Am.  St.  Eep. 
144,  66  S.  E.  418.  Probable  cause  is  a  reasonable  ground  of  sus- 
picion, supported  bv  circumstances  in  themselves  sufficiently  strong 
to  warrant  a  man  in  l)elievin£r  that  the  person  accused  is  guilty 
of  the  oflTense  charged:  Lunsford  v.  Dietrich,  93  Ala.  565,  30  Am. 
St.  Eep.  79,  9  South.  308.  One  instituting  a  criminal  prosecution 
upon  the  adviee  of  an  attorney  to  whom  he  makes  a  full  disclosure 
of  the  facts  known  to  him,  cannot  ordinarily  be  held  guilty  of  nn- 
licious  prosecution:  "Wenger  v.  Pliillipa.  195  Pa.  St.  214,  78  Am.  St. 
Eep.  810.  45  Atl.  927:  Trvon  v.  Pingree,  112  Mich.  33S,  67  Am.  St. 
Eep.  398.  70  X.  W.  905. 
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GROBER  V.  CLEMENTS. 

[71  Ark.  565,  76  S.  W.  555.] 

DIVORCE — Constructive  Service — Misnomer. — A  decree  of 
divorce  from  a  woman  named  Wilhelmiua  (Jr.,  based  upon  constructive 
service  by  publication  without  actual  notice,  is  void,  if  the  name 
given  in  the  complaint,  warning  order,  and  decree  is  Minnie  G.,  a 
name  by  which  she  was  never  known,     (p.  92.) 

TAX  SALES — Redemption. — If  a  son  goes  to  a  tax  sale  in- 
tending to  pay  the  taxes  on  his  father's  land,  but  finding  that  the 
land  is  being  offered  for  sale  at  the  time  of  his  arrival,  he  bids  it  in 
to  protect  his  father's  interests,  the  purchase  by  him  amounts  only 
to  a  redemption,     (p.  92.) 

DOWER. — Statute  of  Limitations  does  not  run  against  the 
claim  of  the  widow  for  dower  so  long  as  the  heir  is  in  possession 
by  virtue  of  his  inheritance,     (pp.  92,  93.) 

DOWER — Adverse  Possession  by  Heir. — If  an  heir  claims 
title  to  the  estate  and  is  in  possession  thereof  by  virtue  of  a  tax 
deed  acquired  by  him  as  agent  for  his  father,  the  statute  of  limita- 
tions does  not  run  against  the  widow's  claim  of  dower,     (p.  93.) 

DOWER — Misconduct  of  Wife.— The  fact  that  a  married 
woman  contracts  a  second  and  bigamous  marriage  does  not  bar  her 
right  of  dower  out  of  the  estate  of  her  first  husband  in  the  absence 
of  a  divorce  on  the  ground  of  such  bigamous  marriage,  under  a 
statute  providing  that  in  case  of  divorce  for  the  misconduct  of  the 
wife,  she  shall  not  be  endowed,     (p.  94.) 

B.  r.  Dural,  for  the  appellant. 

T.  B.  Prior,  J.  S.  Little,  R.  A.  Rowe  and  W.  M.  Kinsey,  for  tlie 
appellee. 

»«8  RIDDICK,  J.  This  is  an  aetion  by  Wilhelmina  Clem- 
ents to  recover  dower  in  lands  belonging  to  the  estate  of  her 
former  liusband,  John  C.  Grober.  and  also  to  enforce  the  provi- 
sions of  a  trust  deed  executed  by  him  for  her  lienefit.  So  far 
as  the  trust  is  concerned,  it  is  now  conceded  by  counsel  for  ap- 
pellees that  Grober  had  only  a  life  estate  in  the  land  which  he 
conveyed  in  trust,  and  that  the  decree  of  the  court  l)elow  so  hold- 
ing is  correct.  This  disposes  of  her  appeal,  and  we  need  only 
consider  the  points  raised  in  the  brief  of  counsel  for  defendants 
against  the  claim  for  dower  by  plaintiff. 

First,  as  to  tlie  decree  for  divorce  which  the  court  declared  to 
be  void.  Now,  in  considering  this  question,  it  must  bo  remem- 
bered that  no  actual  service  was  had  on  the  defendant  in  tluit 
case,  the  decree  being  based  on  service  by  publication  only. 
She  had,  therefore,  no  opportunity  to  appear  and  object  to  de- 
fects in  the  proceedings.  In  such  cases  the  law  is  much  moi-e 
strict  than  in  cases  where  the  defendant  has  actual  service  of 
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notice,  though  the  notice  be  defective  on  account  of  mistake  or 
otherwise.  The  affidavit  for  the  warning  order  did  not  follow 
the  statute,  and,  to  say  the  least,  was  very  irregular ;  but  we  need 
not  notice  that  point,  for  the  reason  that  we  are  of  tlie  opinion 
that  the  decree  for  divorce  was  void  on  account  of  a  mistake  in 
the  name  of  the  defendant  as  given  in  the  decree  and  the  pro- 
ceedings upon  which  it  was  founded.  Her  name  at  time  was 
Wilhelmina  Grober,  though  by  members  of  her  family  and  in- 
timate friends  she  was  generally  called  Mena,  as  an  abbreviation 
of  the  name  of  Wilhelmina.  But  in  the  action  for  divorce  of 
which  we  are  speaking  she  was  sued  as  Minnie  Grolx^r,  and  the 
decree  was  rendered  against  her  by  that  name.  Now,  the  name 
Jlinnic  is  not  the  same  as  Wilhelmina  or  Mena,  nor  to  our  minds 
does  it  have  the  same  sound.  It  differs  substantially  both  in  the 
spelling  and  in  sound  from  the  name  Mena.  ^^'^  We  are  there- 
fore of  the  opinion  that  the  decree  for  divorce,  being  based 
upon  constructive  service  by  publication  only,  of  which  the  tle- 
fendant  in  that  action  had  no  actual  notice,  and  as  the  name  of 
the  defendant  in  the  complaint,  warning  order  and  decree  is 
given  as  ^linnic  Grober — a  name  by  wliich  she  was  never 
known — is  for  that  reason  void,  and  does  not  afEect  rights 
claimed  in  this  action. 

As  to  the  tax  title  set  up  by  the  defendants,  the  evidence 
shows  tliat  at  tlie  time  of  the  tax  sale  John  C.  Grober  was  nearly 
ninety  years  of  age,  and  in  a  physical  condition  that  did  not 
permit  bini  to  leave  home  witliout  great  diflicultv  and  inconve- 
nience. Under  these  ciremiistances,  it  is  very  natural  to  suppose 
that  his  l)iisiness  aH'airs,  sucli  as  paying  taxes  and  the  like,  ^vere 
attended  to  mostly  by. agents.  Khinehold.his  son, who  sets  up  the 
tax  title,  adiiiittecl  tliat  he  had  previoiislv  rede(Miicd  his  father's 
land  when  it  had  1)i'en  sold  for  taxc'^.  lie  testified  that  on  the 
dav  of  the  purchase  lie  intended  to  pay  the  taxes,  but  that,  as 
the  land  was  ])eing  offered  for  sale  when  he  arrived,  he  bid  it  in, 
and  that  he  di<l  this  to  protect  the  interest  of  his  father  and  of 
all  others  intere>ted  in  the  land.  We  think  this  testimony  of 
IJhineliold.  hi.-  ,-u!).-e<nient  conduct,  and  the  other  evidence  sup- 
port the  ilndini:  of  the  court  that  in  inaking  tliis  purchase  IJhine- 
hold  was  a.ting  as  llie  a/eiit  of  his  father,  and  that  the  purchase 
amotmted  in  eijiiity  onlv  to  a  redemption  of  the  land,  and  gave 
liim  no  title  tliat  he  could  set  up  against  the  claim  of  dower  made 
by  the  plaintiff. 

It  is  the  duty  r.f  the  heir  to  assign  dower,  and  the  statute  does 
not  usually  run  against  the  claim  of  the  widow  for  dower  so  long 
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as  the  heir  is  in  possession  by  virtue  of  his  inheritance,  and  we 
think,  under  the  facts  of  this  case,  that  the  court  properly  decided 
that  the  claim  of  plaintiff  for  dower  was  not  barred:  Living- 
ston V.  Cochran,  33  Ark.  294 ;  Webb  v.  Smith,  40  Ark.  17. 

We  come  next  to  the  question  whether  plaintiff  forfeited  her 
right  to  dower  by  her  marriage  to  Clements  before  the  death 
of  her  former  hupband,  Grol)er,  in  whose  estate  she  now  claims 
dower.  Plaintiff  is  a  German,  and  does  not  speak  English  well, 
and  she  does  not  make  it  quite  plain  whether  she  married  Clem- 
ents under  the  impression  that  her  former  husband  was  dead, 
or  under  the  impression  that  he  was  divorced  from  her,  but  the 
difference  is  not  material  here.  By  an  old  English  statute 
^'''^  it  was  enacted  that,  if  a  wife  willingly  leave  her  husband, 
and  go  away  and  continue  with  an  adulterer,  she  shall  be  barred 
of  her  action  to  demand  dower  unless  the  liusband  willingly  and 
without  coercion  of  the  church  reconcile  her  and  suifer  her  to 
dwell  with  him:  Westminster  2  (13  Edward  I),  c.  34.  And 
this  is  still  the  law  in  some  of  the  states.  But  in  this  state, 
as  in  many  others,  the  legislature  has  by  statute  so  completely 
revised  the  law  of  dower  that  we  must  look  to  the  statute  alone 
to  determine  the  circumstances  under  which  and  the  means 
by  which  dower  is  barred:  Sandel  &  Hill's  Digest,  sec.  2520 
et  scq. ;  Lakin  v,  I;akin,  2  Allen,  45 ;  Smith  v.  Woodworth,  4 
Dill.  584,  Fed.  Cas.  No.  13,130. 

Our  statute  provides  that  "a  widow  shall  be  endowed  of  a 
third  part  of  all  lands  whereof  her  husband  died  seised  of  an 
estate  of  inheritance  at  any  time  during  the  marriage  unless 
the  same  shall  have  been  relinquished  in  legal  form" :  Sandel 
&  HilFs  Digest,  sec.  2520.  It  further  provides  that  "in  case 
of  divorce  dissolving  the  marriage  contract  for  the  misconduct 
of  the  wife  she  shall  not  be  endowed":  Sandel  &  Hill's  Digest, 
sec.  2527.  It  will  be  noticed  that  under  this  statute,  in  order 
to  bar  dower  on  account  of  the  misconduct  of  the  wife,  there 
must  not  only  be  misconduct  on  her  part,  but  a  divorce  in  con- 
sequence of  such  misconduct.  In  this  respect  our  law  seeins 
to  be  an  improvement  on  the  English  statute.  Under  that  stat- 
ute, if  the  husband  sold  land,  or  if  his  land  was  sold  under 
execution  during  marriage,  and  if  after  his  death  the  wife  set 
up  a  claim  to  dower,  tlie  purchaser  was  permitted  to  defeat  lier 
claim  if  he  could  show  that  she  had  left  her  husband  and  liad 
lived  with  an  adulterer.  In  commenting  on  this  phase  of  tlie 
statute,  the  supreme  court  of  Massachusetts,  in  Lakin  v.  Lakin, 
2  Allen,  45,  said:  "Lands  in  which  women  have  a  right  of  dower 
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so  frequently  pass  into  the  hands  of  strangers  to  the  family, 
either  by  sale  or  levy,  that  it  would  operate  harshly  to  allow 
the  proprietors  who  had  bought  the  land  subject  to  the  en- 
cumbrance to  set  up  such  a  defense  and  to  bring  to  public  in- 
vestigation scandals  which  those  most  interested  had  preferred 
to  bury  or  to  pass  unnoticed."  For  this  and  other  reasons 
stated  in  the  opinion  in  that  case  we  concur  in  the  statement 
there  made  that  "it  is  well  that  our  statute  has  made  such  in- 
quiries immaterial  and  irrelevant." 

We  are  therefore  of  the  opinion  that  under  our  statute  the 
marriage  of  the  plaintiff  to  Clements  before  the  death  of  Grober 
•'•"^  does  not  affect  her  claim  to  dower  in  this  case.  Even  if 
she  contracted  that  marriage  under  the  belief  that  Grober  had 
procured  a  valid  divorce  from  her.  there  is  nothing  in  that  act 
to  estop  her  from  asserting  lier  rights  on  finding  that  no  divorce 
was  in  fact  procured,  and  that  her  marriage  to  Clements  was 
for  that  reason  invalid. 

We  have  read  with  much  interest  the  able  and  entertaining 
briefs  filed  by  counsel  for  appellant,  but  we  still  think  that  the 
judgment  appealed  from  is  right,  and  it  is  therefore  affirmed. 


An  Action  in  Frcorer  Drnrrr  is  not,  according  to  a  recent  Nebraska 
case,  within  the  statute  of  liiiiitations:  Beall  v.  M<'Neiieiiiy,  (515  N;'b. 
70,  93  Am.  St.  Rep.  427,  88  N.  W.  134.  That  the  statute  does  not 
run  against  a  wife's  right  to  dower  until  her  husband's  death,  even 
though  a  title  by  adverse  possession  has  ripened  against  him  l)ef(ire 
his  death,  see  Lucas  v.  White,  120  Towa,  735,  fiS  Am.  St.  Rep.  3S0, 
95  X.  W.  209.  Consult,  also,  Thompson  v.  McCorkle,  136  Ind.  484,  43 
Am.  St.  Rep.  334,  34  N.  E.  S13,  36  N.  E.  211.  On  adverse  possession 
against  heirs,  see  Ashford  v.  Ashford,  136  Ala.  631,  96  Am.  St.  Rep. 
82.  34  South.  10;  Dewitt  v.  Shea,  203  111.  393,  96  Am.  St.  Rep.  311, 
67   N.  E.  761. 

The  Forfeiture  of  Doirrr  by  adultery  is  considered  in  the  note  to 
In  re  Ingram,  12  Am.  St.  tfep.  91.  It  is  held  that  dower  is  not 
barred  by  a  wife's  willful  desertion  of  her  husband  without  reason- 
able cause:  Nye's  Appeal,  126  Pa.  St.  341,  12  Am.  St.  Rep.  873,  17 
Atl.  618. 
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PEOPLE  V.  BEITTAIN". 
[142  Cal.  8,  75  Pac.  314.] 

BURGLARY. — To  Constitute  a  Burglarious  Entry  it  is  not 
necessary  that  the  act  of  entry  be  a  trespass  or  without  the  con- 
sent of  the  owner,  provided  such  entry  was  with  intent  to  steal,  (p. 
96.) 

TRIAL,  CRIMINAL— Conduct  of  Prosecuting  Attorney. — If 
after  an  objection  to  a  question  by  the  prosecuting  attorney  has  been 
sustained,  he  remarks  to  defendant's  attorney  in  an  undertone,  suffi- 
ciently loud  to  be  heard  by  one  of  the  jurors,  "That  is  getting  on 
dangerous  ground,  isn't  it?"  and  the  original  question  is  immaterial 
and  the  remark  uncalled  for,  no  prejudice  accrues  to  the  defendant, 
(p.  97.) 

TRIAL,  CRIMINAL— Error,  When  not  Prejudicial. — Though 
it  appears  that  a  statement  made  by  the  witness  was  hearsay,  an 
error  of  the  court  in  overruling  a  question  showing  it  to  be  hearsay, 
is  immaterial,  if  it  clearly  appears  by  the  testimony  of  the  same  wit- 
ness and  that  of  several  others  tliat  tlie  matter  testified  to  by  the 
witness  was  not  within  his  own  knowledge,     (p.  98.) 

Prosecution  and  conviction  for  burglary.  Defendant  ap- 
pealed. 

Eoss  Campbell,  for  the  appellants. 

U.  S.  Webb,  attorney  general,  J.  C.  Daly,  deputy  attorney 
general,  and  C.  H.  Pond,  district  attorney,  for  the  respondent. 

®  CHIPMAiSr,  C.  Information  charging  defendants  with 
the  crime  of  burglary  and  a  prior  conviction  of  petit  larceny. 
They  were  tried  together,  and  found  guilty.  They  appealed 
from  the  judgment  of  conviction  and  from  the  order  denying 
their  motion  for  a  new  trial. 
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The  attorney  general  makes  the  point  that  the  appeal  from 
the  order  cannot  be  considered,  and  that  the  only  questions 
that  can  be  reviewed  arise  on  tlie  appeal  from  the  judgment 
as  sliown  in  the  bill  of  exceptions. 

1.  We  are  disposed  to  treat  the  motion  for  a  new  trial  as 
properly  before  us,  and  so  will  determine  the  principal  point 
raised  by  the  a])peal.  The  point  is,  tliat  the  evidence  does  not 
sustain  the  charge  of  burglary,  and  this  rests  upon  a  statement 
taken  from  the  dissenting  opinion  of  People  v.  Barry,  94  Cal. 
481.  29  Pac.  1026 — namely,  tliat  "in  order  to  constitute  a 
burghirious  entry,  the  act  of  entering  must  itself  he  a  trespass — 
an  entry  witliout  the  consent  of  the  owner."  The  evidence  was 
suHieient  to  warrant  the  jury  in  finding  that  both  defendants 
entered  a  certain  store  in  Santa  Rosa  in  the  night-time  with 
intent  to  commit  larceny.  The  entry  was,  liowever,  during 
])usiness  hours  and  while  the  store  was  open  to  the  public.  The 
precise  question  arose  in  People  v.  Barry,  94  Cal.  481,  29  Pac. 
102(),  and  was  fnlly  discussed  in  tlie  majority  opinion.  The 
statute  reads :  "Every  person  who  enters  any  house,  room,  store, 
....  with  intent  to  commit  grand  or  petit  larceny,  or  any 
felony,  is  guilty  of  burglary."  Commenting  upon  this  statute 
the  court  said  :  "As  to  the  acts  which  shall  constitute  the  crime 
of  burglary,  tliat  is  a  matter  left  entirelv  to  the  policy  of  the 
legislature  within  its  constitutional  powers;  and  wlien  that 
body  has  said  that  every  person  who  enters  a  store  witli  the  in- 
lent  to  commit  larceny  is  guiltv  of  a  burglary,  the  language  is  so 
])lain  and  simple  that  rules  of  statutory  construction  are  not 
rtHjuired  to  Ix?  consulted;  the  meaning  is  patent  upon  ibe  face 
of  the  statute.  Xo  words  are  found  in  the  statute  qualifying 
the  character,  kind,  time,  or  manner  of  the  entry,  save  ^**  that 
such  entry  must  be  acconij)an)ed  with  a  certain  intent;  and  it 
woTild  be  judicial  legislation  for  this  court  to  interpolate  other 
<onditions  into  ibe  seetion  of  tlie  code." 

We  ba\('  not  the  Montana  Criminal  Practice  Act  at  hand,  but 
in  St.clp  V.  (ireen.  ]o  ^lont.  121,  39  Pac.  322,  sections  73  and 
7!  aro  r«fcrr(>d  to,  and  in  the  opinion  it  is  said:  "Burglary  is 
(li'liufd    by  the  -tatute   to   be  the  entering  of   any    house,  room, 

....  storr witb  intent  to  commit  grand  or  petit  lar- 

ci'uv.  or  anv  felonv."  In  Slate  v.  Carroll,  13  Mont.  24G,  3.1 
Par.  Ciss,  tlie  court  said:  ''To  constitute  burglary  there  must 
lie  tb.e  entry  witli  tbe  intent  to  commit  grand  or  petit  larceny  or 
anv  felony":  Montana  Criminal  I'ractice  Act,  sec.  73.  "The 
entiTing,  and  .-ueii  intent,  are  two  elements  going  to  constitute 
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the  offense  of  burglary":  See  the  interpretation  given  of  the 
Nevada  statute  by  Beatty,  J.,  in  State  v.  Watkins,  11  Nev.  30. 

These  Montana  and  Nevada  cases  are  cited  in  American  and 
English  Encyclopedia  of  Law  (second  edition,  volume  5,  page 
48)  as  holding  that  a  breaking  is  not  essential. 

Under  the  earlier  statutes  defining  burglary,  defendants'  con- 
tention might  have  been  upheld.  But  as  the  law  now  stands  it 
oannot  be  without  overruling  People  v.  Barry,  94  Cal.  481,  29 
Pac.  1026,  which  has  governed  the  practice  in  this  state  since 
1892,  and  has  not  been  questioned,  so  far  as  we  know,  in  any 
subsequent  decision.  Besides,  in  our  opinion,  that  case  was  cor- 
rectly decided,  and  ought  not  to  be  overruled. 

It  would  be  an  impeachment  of  the  common  sense  of  man- 
kind to  say  that  a  thief  who  enters  a  store  with  intent  to  steal 
does  so  with  the  owner's  consent,  or  upon  his  invitation.  It  is 
true  the  thief  must  have  clothes  and  food,  and  may  enter  a  store 
to  procure  them.  And  if,  after  he  enters,  he  changes  his  mind 
and  concludes  to  steal  and  not  purchase  his  supplies,  it  would 
be  larceny.  But  if  it  is  proven  that  he  entered  with  intent  to 
steal,  the  law  will  not,  in  the  face  of  such  proof,  shield  him 
from  punishment  as  a  burglar  on  the  assumption  that  he  has 
the  consent  and  invitation  of  the  proprietor  to  so  enter.  Our 
statute  has  swept  away  many  of  the  technical  requisites  of 
burglary  under  the  common  law. 

2.  It  is  claimed  that  the  conduct  of  the  district  attorney  in 
his  cross-examination  of  defendant  Johnson,  while  a  witness  in 
his  own  behalf,  was  prejudicial.  A  question  put  by  the  district 
^*  attorney  was  objected  to  and  the  objection  was  sustained. 
"Mr.  Thompson  (prosecuting  attorney — in  undertone  addressed 
to  Mr.  Campbell  [attorney  for  defendants],  which  was  heard  by 
one  juryman). — That's  getting  on  dangerous  ground,  isn't  it? 
Mr.  Campl)ell. — We  take  an  exception  to  the  remarks  of  the 
district  attorney.  The  Court. — The  jury  wJU  pay  no  attention 
to  the  statements  made  by  the  attorneys;  we  are  trying  this  case 
on  the  evidence  and  not  on  the  statements  of  anyone  else." 
The  question  objected  to  was  whether  the  witness  was  with  his 
codefendant  Brittain  at  Stockton,  where  it  is  admitted  both  of 
them  were  convicted  of  larceny  in  the  same  court  on  the  same 
day.  The  question  was  immaterial,  and  the  remark  of  the  dis- 
trict attorney  uncalled  for,  but  was  not  prejudicial. 

3.  The  only  remaining  error  complained  of  occurred  while 
the  witness  Rosenberg,  proprietor  of  the  burglarized  store,  was 
being  cross-examined  by  defendants'  attorney.     He  had  testified 
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that  Johnson  Mme  into  tlic  store  and  said  to  witness'  son  that 
ho  wanted  to  look  at  an  eight  or  ten  dollar  suit.  He  was  asked : 
'•Did  you  hear  him  say  that?"  and  answered:  "No,  sir,  I  did 
not,  but  I  saw  him  showing  him  the  suits."  Tlien  follows  the 
question  to  which  an  objection  was  sustained :  "Then,  as  a 
matter  of  fact,  what  you  testified  to  was  what  some  one  else  told 
you?"'  lie,  however,  immediately  resumed  h.is  testimony  and 
said:  "I  did  not  hear  Johnson  ask  for  the  eight  or  ten  dollar 
suit,  but  I  saw  tlie  clothes  he  was  looking  at."  Conceding  that 
tlie  objection  should  have  been  overruled,  the  defendants  were 
not  prejudiced  by  the  ruling.  The  witness  showed  that  the  par- 
ticular fact  testified  to  by  him  was  not  within  his  own  knowl- 
edge. Besides,  the  fact  fully  appeared  in  the  testimony  of 
other  witnesses  and  substantially  by  the  testimony  of  defendant 
Brittain  also. 

It  is  advised  that  the  judgment  and  order  should  be  anirmed. 

Smith,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  aflirmed. 

Angel  lot  ti,  J.,  Shaw,  J.,  Van  Dyke,  J. 


Thr  Trrm  " Brrak'uu;,"  as  usod  in  (lofininjT  the  crime  of  burglary, 
is  generally  held  to  imply  force,  and  entering  through  an  open  door 
f)r  window  is  not  a  breaking:  See  the  monograjthic  note  to  People  v. 
Hii  hards,  2  Am.  St.  licp.  383,  SS.").  But  the  breaking  may  be  by  any 
:ict  of  jihysical  force,  however  slight,  by  which  the  obstruction  to 
entering  is  removed.  The  lifting  of  a  hook  by  which  a  door  is 
fastened,  and  opening  the  door  to  enter  a  buiMing,  is  a  breaking,  al- 
though the  entry  might  have  been  effected  without  a  breaking,  as 
fhrougli  an  open  door:  Ferguson  v.  State,  52  Neb.  432,  GO  Am.  St. 
]{ep.  ;112.  72  N.  W.  590.  See,  fno,  (irinieg  v.  State,  77  Ga.  762,  4  Am. 
St.  Tici).  112:  Kent  v.  St;ite,  St  G:\.  438,  20  Am.  St.  Rep.  376,  11  S. 
K.  3.".";  Daniels  v.  State,  78  Ga.  98,  6  Am.  St.  Rep.  238,  As  to  entry 
by  the  insertion  of  an  instrument,  see  State  v.  Crawford,  S  N.  Dak. 
r.;',;i,  73  Am.  St.  bep.  772,  SO  X.  W.  193. 
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EAKLE  V.  INGEAM. 
[142  Cal.  15,  75  Pac.  566.] 

TEUST,  Dissolution  of. — Where  all  the  beneficifiries  in  a 
trust  so  desire  and  are  before  the  court,  it  may  decree  a  dissolution 
of  the  trust  and  a  conveyance  to  them  by  the  trustee  of  the  trust 
property,  unless  some  reason  is  shown  to  the  court  why  they  should 
not  be  permitted  to  exercise  this  right.  The  trustee  has  no  standing 
in  court  to  resist  the  application  where  he  is  not  interested  except 
that,  but  for  the  decree,  he  might  become  entitled  to  compensation 
for  his  further  services,     (p.  100.) 

Crawford  &  Crawford,  for  the  appellant. 

Thomas  B.  Bond  and  Charles  W.  Haycock,  for  the  respond- 
ents. 

15  SMITH,  C.  The  plaintiffs  are  the  children  and  sole 
lieirs  of  Mrs.  E.  A.  Hammack,  who  died  December  26,  1902,  in- 
testate. The  plaintiff  Eakle  is  the  grantee  and  party  of  the 
second  ^^  part,  and  the  plaintiff  Henry  Hammack  the  party 
of  the  third  part,  in  a  deed  of  conveyance  executed  by  Mrs. 
Hammack,  as  party  of  the  first  part,  June  26,  1899,  conveying 
to  the  grantee  "and  to  her  successors  in  trust"  the  land  described 
in  the  complaint,  "to  have  and  to  hold"  the  same,  etc.,  "and 
to  pay  the  rents,  issues,  and  profits  thereof  to  the  said  party  of 
llie  first  part  during  her  natural  life;  and  after  the  decease  of 
the  said  party  of  the  first  part  to  pay  the  rents,  issues,  and 
profits  thereof  to  the  said  party  of  the  third  part  during  hi?; 
natural  life."  The  deed  also  contains  a  clause  authorizing  tlie 
parties  of  the  second  and  third  parts  to  sell  the  premises  upon 
certain  contingencies  specified,  but  this  is  omitted  from  our 
f-tatement  as  immaterial.  The  defendant  is  a  trustee  appointed 
by  the  court  January  27,  1903,  upon  the  resignation  of  Mr?. 
Eakle.  This  suit  was  brought  for  the  dissolution  of  the  trust 
and  the  discharge  of  the  trustee.  A  general  demurrer  to  the 
complaint  was  interposed  and  overruled,  and  judgment  entered 
for  the  plaintiff.     The  defendant  appeals  from  the  judgment. 

The  judgment,  we  think,  is  right.  The  plaintiff's  are  ihe 
only  persons  beneficially  interested  in  the  property  (Civ.  Code, 
sec.  866;  Morffew  v.  San  Francisco  etc.  R.  R.  Co.,  107  Cal. 
595,  40  Pac.  810;  1  Perry  on  Trusts,  sec.  320;  Young  v.  Brad- 
ley, 101  U.  S.  787),  and  in  such  cases  the  rule  is  as  stated  l)y 
Mr.  Underbill:  "If  there  is  only  one  beneficiary,  or  if  there  nn-. 
several  and  they  are  all  of  one  mind,  and  he  or  tlioy  arc  nut 
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under  anv  disability,  tho  specific  performance  of  the  trust  may 
be  arrested,  and  the  trust  modified  or  extinguished'':  Underliill 
on  Trusts  and  Trustees,  13,  370-375,  and  cases  cited.  See, 
also,  2  Perry  on  Trusts,  sec.  920 ;  1  Perry  on  Trusts,  sec. 
104;  Civ.  Code,  sees.  2252,  2258;  Lewin  on  Trusts,  681, 
(585;  Hill  on  Trusts,  278;  Tiffany  &  Bullard  on  Law  of 
Trusts  and  Trustees,  815,  816.  The  court  helow  was  there- 
fore empowered  to  decree  a  dissolution  of  the  trust,  and  a 
release  of  the  trust  property  by  the  trustees,  which  is  the 
effect  of  the  judgment.  There  are  indeed  cases  (as  is  said 
in  the  note  to  the  case  first  cited),  whore  though  "all  the 
beneficiaries  consent,  [yet]  the  court  may  for  good  equitable 
reasons,  refuse  to  discliarge  a  trust" — as,  for  example,  in  the 
case  of  "infants,  lunatics,  and  married  persons  restrained  from 
anticipation"'*''  (Underbill  on  Uses  of  Trusts,  370-375). 
and  perhaps  in  the  cases  provided  for  in  tlie  Civil  Code  (sec. 
867)  and  others.  But  the  case  here  is  not  of  the  kind  to  come 
witliin  any  excej)tion  to  the  rule.  Here  the  plaintiffs  are  of 
age,  and  no  reason  appears  wliy  they  sliould  not  be  permitted  to 
exercise  the  right  of  disposing  of  their  property.  Nor  has  the 
defendant  any  standing  in  court  to  dispute  their  application. 
lie  was  a  mere  bare  trustee,  without  interest,  except  that  he 
might  but  for  the  decree  have  become  entitled  to  compensation 
for  services  as  trustee;  l)ut  this  furnislies  no  reason  for  tlie 
continuance  of  the  trust:  Slater  v.  llurlbert,  116  ^lass.  311, 
15  N.  E.  7'.Mt.  Xor,  as  be  lias  failed  to  answer,  or  otberwis(! 
set  up  any  rigbt  to  comfX'nsation  for  tlic  brief  period  in  which 
he  was  trustee,  can  he  complain  that  no  compensation  was  al- 
lowed him  by  the  judgment. 

It  may  be  added  that,  in  addition  to  the  facts  stated  in  the 
opinion,  others  are  alleged  which,  it  is  claimed,  show  that  the 
execution  of  tlie  trust  as  designed  has  become  iin[)raetieable,  and 
that  its  continuance  would  result,  if  not  in  the  total  loss  of 
the  iru.-t  properly,  at  least  in  the  unnecessary  sacrifice  of  n 
gn-ai  jiart  of  its  value.  But  under  the  view  we  have  taken  of 
the  t-a.-e  it  will  be  unnecessary  to  consider  the  elfect  of  these 
allegations. 

\\c  advise  that  the  judg-ment  l>e  affirmed. 

IlayiKv,  C.,  and  Cray,  C,  concurred. 

For  the  n-asons  given  in  the  foreg')ing  opinion  the  judgment 
is  afiirmed.  Shaw,  J.,  Angellutti,  J.,  Van  Dyke,  J. 
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THE    TERMINATION    OF    TRUSTS   AND    OF    THE    TRUSTEE'S 

TITLE. 
I.     Classification  of  the  Subject. 

II.     Cases  in  Which  no  Action  on  the  Part  of  the  Court  is  Neces- 
sary. 

a.    By  Merger, 
h.    By  the  Execution  of  the  Trust  or  Other  Accomplishment 

of  Its  Purposes. 
c.    By  Revocation. 
in.    Judicial  Action  for  the  Purpose  of  Terminating  a  Trust. 

I.     Classification  of  the  Subject. 

The  termination  of  trusts  and  trust  estates  may  be  considered, 
first,  with  reference  to  those  cases  in  which  it  takes  place  so  fully 
that  no  further  action  is  required  on  the  part  of  any  person  or  court, 
and  second,  to  those  cases  in  which,  because  the  purposes  of  the 
trust  have  been  accomplished  and  no  further  reason  for  its  continu- 
ance exists,  or  because  all  the  persons  interested  in  it  no  longer  de- 
sire its  continuance  and  there  is  no  reason  why  their  desire  should 
not  be  respected,  the  courts  may  be  asked  to  take  steps  necessary  to 
its  termination,  or  the  persons  interested  may,  by  their  voluntary 
acts,  render  any  resort  to  the  courts  for  such  purpose  unnecessary. 

II.  Cases  in  WMch  No  Action  on  the  Part  of  the  Court  is  Necessary. 
a.  By  Merger. — Among  the  cases  of  the  first  class  are  those 
recently  pointed  out  in  the  note  to  Forthman  v.  Deters,  99  Am.  St. 
*  Kep.  145,  in  which  the  merger  of  the  legal  and  equitable  estates  has 
been  brought  about  by  their  union  in  the  same  person  or  persons,  as 
where  the  trustee  conveys  his  estate  to  the  beneficiaries  of  the  trust 
or  they  surrender  all  their  rights  to  him,  there  being  nothing  in  the 
nature  or  purposes  of  the  trust  in  either  case  to  forbid  such  union 
or  to  require  the  continuance  of  the  trust  after  it  has  taken  place: 
:  Gibson  v.  Gains,  16  Ky.  Law  Rep.  475,  28  S.  W.  781;  Ormsby  v,  Dumes- 
'  nil,  91  Ky.  601,  16  S.  W.  459;  Warner  v.  Sprigg,  62  Md.  14;  Hcaley  v. 
Alston,  25  Miss.  190;  Cooper  v.  Cooper,  5  N.  J.  Eq.  9;  Peacock  v. 
Stott,  101  N.  C.  149,  7  S.  E.  885;  Hunter  v.  Marlboro,  2  Wood.  & 
M.  168,  Fed.  Gas.  No.  6908;  Obermiller  v.  Wylie,  36  Fed.  641.  For 
further  consideration  of  the  application  to  trusts  of  the  rule  of 
merger  we  refer  to  the  note  just  cited.  In  this  connection  it  must 
be  remembered,  as  already  suggested,  that  merger  cannot  take  place 
where  it  would  thwart  the  purposes  of  the  trust.  Generally,  a  con- 
veyance by  a  trustee,  if  in  contravention  of  the  purposes  of  the  trust 
as  declared  in  the  instrument  creating  it,  must  be  regarded  as  void: 
Saunders  v.  Richard,  35  Fla.  28,  16  South.  679;  Nelson  v.  Ratliff,  72 
Miss.  656,  18  South.  487;  Uiefendorf  v.  Spraker,  10  N.  Y.  246;  Doug- 
las V.  Cruger,  80  N.  Y.  15;  McEachern  v.  Stewart,  114  N.  C.  370,  19 
S.  E.  702.  A  conveyance  from  the  beneficiary  to  tlie  trustee  is  less 
likely  to  be  in  contravention  of  the  trust,  than  one  from  the  trustee 
to  the  beneficiary,  but  if  it  in  fact  be  so,  it  cannot  prejudice  persons 
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not  joining  therein,  though  thcj-  are  not  then  in  being:  Isham  v.  Dela- 
ware etc.  R.  Co.,  11  N.  ,T.  Eq.  227.  It  is  equally  manifest  that  in  such 
case  no  merger  or  termination  of  the  trust  can  take  place  where  its 
nature  or  purpose  ig  such  as  to  require  its  continuance  notwithstand- 
ing any  release  or  surrender  on  the  part  of  the  Leneficiary. 

b.  By  the  Execution  of  the  Trust  or  Other  Accomplishment  of  Its 
Purposes. — Tlie  union  resulting  from  the  merger  to  which  we  have 
just  referred  is  usually,  if  not  always,  brought  about  by  a  conveyance 
or  other  transfer  of  an  estate  in  the  property  by  a  voluntary  act  of 
the  party  whose  interest  is  to  be  devested  or  by  the  transmission  by 
devise  or  descent.  Something  of  the  same  character  takes  place  when 
the  title  of  the  trustee  terminates,  because,  in  pursuance  of  an  au- 
thority vested  in  him,  he  conveys  both  the  legal  and  the  equitable 
title  to  a  third  person,  in  which  case  the  trust  is  executed  as  well 
as  terminated.  Trusts  without  being  executed  in  t'he  sense  to  which 
we  have  referred  and  also  without  any  merger  of  the  title  by  a  trans- 
fer, voluntary  or  involuntary,  from  the  trustee  to  the  beneficiary 
or  from  the  beneficiary  to  the  trustee  may  be  terminated  upon  vari- 
ous other  contingencies  under  which  it  is  clear  from  the  instrument 
creating  tlie  trust  that  no  further  action  on  the  part  of  the  trustee 
is  necessary  or  proper  and  that  some  person  is  entitled  to  hold  the 
jiropcrty  discharged  of  the  trust,  as  where  such  instrument  contains 
some  express  provision  directly  limiting  the  time  when  and  the  cir- 
<Mimstancps  in  which  the  trustee  shall  hold  his  estate,  or  when  a  like 
limitation  impliedly  results  from  the  declaration  of  the  purposes  of 
the  trust  and  it  appears  that  these  purposes  had  been  attained,  or 
that  attainment  had  become  impossible,  and  there  is  no  longer  any 
n  asd'i  why  the  trust  should  continue  or  even  the  legal  title  remain 
vested  in  tlie  trustee.  Perhaps  the  autliorities  arc  not  entirely  agreed 
whether  in  such  circumstances  the  estate  of  the  trustee  is  necessarily 
pi)  completely  devrsted  that  ho  can  no  longer  maintain  any  action 
(ic])i'nileiit  (III  the  legal  title,  or  whether,  on  the  other  hand,  he  does 
iii)t  nMain  such  title  until  the  parties  interested  call  for  its  surrender 
or  conveyance  to  them,  and  the  question  is  settled  in  some  of  the 
ptates  by  statutes  liearing  on  the  subject  and  undertaking  to  declare 
wliat  shall  bo  the  duration  of  the  trust  and  of  the  trustee's  estate. 
1  inlilii'iiilcntlv  of  any  statutory  jirovision,  the  decided  weiglit  of 
riutliority  supports  the  projiosit  ion  tiiat  the  trust  and  the  estate  of 
thf  trustee  continue  so  long  only  as  necessary  for  the  purposes  of  the 
Iru-^t.  If  Ihi'Sc  pwrpuscs  are  a'-complislied  liy  the  trustee's  executing 
S'lHic  piiwcr  coiifiTrcil  up'Mi  him  for  the  disjiosition  of  llici  ])roperty, 
as  wIhtc,  jiursuanl  to  the  tiTiiis  of  a  trust,  he  sells  it  for  tiie  payment 
(.1  dflits,  or  to  raise  iumis  for  soin(>  other  purpose,  or  ci.meys  it  on 
ttie  hajipeniiiL;  nf  some  cdntini^'ency  p;-ii\-iiled  for  in  the  instrument 
creating  the  trust,  liierc  is,  of  cmirse  no  douht  of  the  termination  of 
the  trust:  Thati-her  v.  St.  An.irew's  I'linnh,  37  Mich.  2(51.  The  trustee 
may,  however,  make  nn  s.ile  "r  uther  ilis[)i>sitinn  oi'  the  property  which 
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is  subject  to  the  trust  and  yet  the  trust  may  have  terminated.  He 
may  have  been  authorized  to  hold  it  for  a  specified  time  which  has 
expired,  or  for  the  accomplishment  of  some  object  which  has  been 
realized,  or  its  realization  been  rendered  or  found  to  be  impossible, 
or  for  the  benefit  of  some  person  who  has  ceased  to  exist,  or  to  pro- 
tect it  against  the  acts  of  a  husband  in  order  that  it  may  be  more 
surely  enjoyed  by  his  wife,  and  the  husband  may  have  died,  and 
there  may  be  many  other  contingencies  conceived  in  which  it  is  clear 
that  there  is  no  longer  any  further  reason  for  the  continuance  of  the 
trust  and  that  the  trustee  cannot  rightfully  do  any  further  act  under 
it,  unless  it  be  that  of  executing  some  transfer  to  the  person  equi- 
tably entitled  thereto.  No  such  transfer,  however,  seems  to  be  neces- 
sary. In  truth,  if  executed,  it  would  seem  to  be  of  no  effect  unless 
as  evidence  of  the  contingency  putting  an  end  to  the  trust,  where 
that  fact  is  recited  in  the  conveyance,  for  the  reason  that  before 
the  transfer  could  have  been  executed,  his  title  had  ceased  by  the 
happening  of  the  contingency  terminating  the  trust.  At  all  events, 
on  the  occurrence  of  such  contingencies  his  title  must  be  regarded  as 
at  an  end  and  the  whole  title,  both  legal  and  equitable,  as  vested  in 
the  person  for  whose  benefit  the  property  has  been  held  in  trust,  or 
as  having  returned  to  the  creator  of  the  trust  or  his  heirs  or  other 
successor  in  interest:  Coniby  v.  McMichael,  19  Ala.  747;  Powell  v. 
Glenn,  21  Ala.  458;  McBrayer  v.  Cariker,  64  Ala.  50;  Cherry  v.  Eichard- 
son,  120  Ala.  242,  24  South.  570;  Smith  v.  Dunwoody,  19  Ga.  237; 
Coughlin  V.  Seago,  53  Ga.  250;  Parrott  v.  Dyer,  105  Ga.  93,  31  S.  E. 
417;  Hersey  v.  Purington,  96  Me.  166,  51  Atl.  865;  Stevens  v.  Finch, 
25  Mich.  40;  Mitchell  v.  Mitchell,  35  Miss.  108;  Selden  v.  Vermilya, 
3  N.  Y.  525;  Miller  v.  Wright,  109  N.  Y.  194,  16  N.  E.  205;  Alexander 
V.  Springs,  5  Ired.  475;  United  States  etc.  Co.  v.  Marquam,  41  Or. 
391,  69  Pac.  37,  41;  Vestcott  v.  Edmunds,  68  Pa.  St.  34;  Appeal  of 
Coover,  74  Pa.  St.  143;  Warland  v.  Colwell,  10  E.  I.  369;  Smith  v. 
Metealf,  1  Head,  64;  Temple  v.  Ferguson,  110  Tenn.  84^  post  p.  791, 
72  S.  W.  455.  Therefore  any  conveyance  subsequently  made  by  the 
trustee  assviming  to  transfer  the  title  is  void  even  at  law:  Note  to 
Tyler  v.  Herring,  19  Am.  St.  Eep.  273;  McBrayer  v.  Cariker,  64  Ala. 
50;  Parrott  v.  Dyer,  105  Ga.  93,  31  S.  E.  417;  Young  v.  Bradley,  101 
U.  S.  782;  and  any  action  brought  by  him  to  recover  the  property 
must  fail:  Cherry  v.  Eichardson,  120  Ala.  242,  24  South.  570;  War- 
land  V.  Colwell,  10  E.  I.  369;  Smith  v.  Metealf,  1  Head,  64;  Temple 
v.  Ferguson,  110  Tenn.  84,  post,  p  791,  72  S.  W.  45;".  No  conveyance 
from  him  is  necessary  to  vest  the  legal  title  in  the  persons  entitled 
thereto:  Stevens  v.  Finch,  25  Mich.  40;  Mitchell  v.  Mitchell,  35  Miss. 
108;  Alexander  v.  Sj)rings,  5  Ired.  475;  Westcott  v.  Edmunds,  G8  Pa. 
St.  34.  A  few  cases  we  are  unable  to  reconcile  with  the  rules  thus 
stated.  They  appear  to  be  restricted  to  personal  property:  Denton 
v.  Denton,  17  Md.  403;  or  to  circumstances  where,  in  the  opinion  of 
the  court,  it  was  the  design  of  the  creator  of  the  trust  that  the  es- 
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tate  of  the  trustee  should  continue,  though  the  whole  title,  both  legal 
and  equitable,  had  become  vested  in  a  single  person:  Harlow  v.  Cow- 
drey,  109  Mass.  183;  Slevin  v.  Brown,  32  Mo.  176;  "Vaughn  v.  Tealey 
(Tenn.  Ch.  App.),  58  S.  W,  487.  Sometimes  the  question  of  the  ne- 
cessity of  a  conveyance  from  the  trustee  is  avoided  by  presuming  that 
such  conveyance  has  been  executed  by  him:  Combs  v.  Brown,  29  N. 
J.  L.  36;  Aikin  v.  Smith,  1  Sneed,  304;  Marr's  Heirs  v.  Gilleam,  1  Cold. 
488.  This  presumption,  however,  will  not  be  indulged,  though  the 
beneficiary  is  found  in  possession  and  a  conveyance  to  him  by  the 
trustee  is  inconsistent  with  the  latter's  authority:  Brewster  v.  Striker, 
2  N.  Y.  19,  1  E.  D.  Smith,  321;  and  when  presumed,  the  presumption 
is  not  conclusive,  but  sultject  to  rebuttal  by  any  evidence  tending  to 
prove  that  the  trustee  has  not  in  fact  conveyed:  Lincoln  v,  French, 
105  T^  S.  614. 

c.  By  Bevocation. — There  is  no  doubt  that  the  instrument  creat- 
ing the  trust  may  reserve  to  the  trustor  the  power  of  revocation:  Mize 
V.  Bates  County  Nat.  Bank,  60  Mo.  App.  358.  Where  the  mode  of 
revocation  is  specified  in  such  instrument,  it  must  be  substaiitially 
pursued:  Carpenter  v.  Cook,  128  Cal.  1,  60  Pac.  471;  Lippincott  v. 
Williams.  63  N.  .T.  Eq.  136,  51  Atl.  467;  but  when  not  so  specified,  the 
power  may  be  exercised  in  any  manner  which  sufficiently  manifests 
the  intention  of  the  trustor  that  the  trust  shall  no  longer  exist.  Where 
the  trust  relates  to  real  property,  there  must,  we  apprehend,  be  some 
writing  to  terminate  it  and  the  title  of  the  trustee,  executed  with  the 
foritiaiities  required  to  transfer  the  title  to  real  property,  but  it  need 
not  declare  in  express  terms  the  purpose  of  revocation.  It  is  suffi- 
cient tliat  it  be  inconsistent  with  the  purposes  of  the  trust,  or,  ;it 
least,  that  it  be  in  writing  which  cannot  be  given  full  effect  if  the 
trust  is  to  continue.  It  may  therefore  be  eviden.ed  by  the  exercise 
f'f  tlie  ri^'lit  to  elect  to  take  under  a  will:  Mayo  v.  Mayo,  4  Md.  Ch. 
10.'!;  or  by  exec\iting  a  mortgage:  Gaither  v.  Williams,  57  Md.  625; 
or  conveyance,  or  by  devise:  Kelly  v.  Johnson,  34  Mo.  400;  of  the 
snlijert  of  tlie  trust.  No  delivery  of  the  instrument  revoking  the 
trust  nee(|  lie  hIiuwu.  In  tlie  absence  of  some  provision  of  statute 
or  of  the  iiist riiinent  creating  the  trust  "pointing  out  the  way  in 
■\vliicli  it  is  to  be  revokecl,  that  result  is  accomplished  by  the  excut- 
in^'  111'  fiiiy  instrument  intended  for  that  purpose  and  which  suffi- 
ciently expresses  the  intention  of  the  party  executing  the  same": 
I'.arnard  v.  (.antz,  bin  N.  Y.  Ii4!i,  35  X.  E.  430.  The  power  of  revo- 
cation ter.'iiiiiat's  with  the  life  of  the  trustor  or  other  person  in  whoso 
fav<ir  it    was  reseiM.]:    I'.arlow  v.  Looinis,  19   Fed.  677. 

If  no  jHiwer  of  rcucation  is  reserved  under  the  instrnnu'nt  creat- 
ing; tiie  tni^t.  noni/  is  inipiii/d,  ancl  neitln.'r  the  trustor  nor  liis  succes- 
sors in  interest  nor  any  other  p(>rson  has  any  power  to  terminate  it  by 
nvo.atiMu:  lirllniiin  v.  .McWillianis,  70  Cal.  44!),  11  I'ac.  f.')'J;  Nichols 
V.  Kmery,  1<>9  Cal.  3-j:5,  .')()  Am.  St.  Kep.  l!'.,  41  Pac.  losi);  Waterman  v. 
Morgan,  114    hvl.  •_'.'i7,   16  X.   i:.  olMi;   Jiving  v.  P.ui'knerj  76  Iowa,  467, 
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41  N.  W.  ]64;  Hill  v.  Cornwall  &  Bros.'  Assignee,  95  Ky.  512,  26  S. 
W.  540;  Boston  &  A.  E.  R.  v.  Mercantile  T.  &  D.  Co.,  82  Md.  535, 
34  Atl.  778;  Lovett  v.  Farnham,  169  Mass.  1,  47  N.  E.  246;  Keyes  v. 
Charlton,  141  Mass.  45,  55  Am.  Eep.  446,  6  N.  E.  524;  Nelson  v.  Raliff, 
72  Miss.  656,  18  South.  487;  Ewing  v.  Shanahan,  113  Mo.  188,  20  S. 
W.  1066;  Minot  v.  Tilton,  64  N.  H.  371,  10  Atl.  682;  Garnsey  v. 
Mundy,  24  N.  J.  Eq.  243;  Mabie  v.  Bailey,  95  N.  Y.  206;  Wallace  v. 
Berdell,  97  N.  Y.  13;  Stockett  v.  Ryan,  176  Pa.  St.  71,  34  Atl.  973; 
Chestnut  St.  Nat.  Bank  v.  Fidelity  etc.  D.  Co.,  186  Pa.  St.  333,  65 
Am.  St.  Rep.  860,  40  Atl.  486;  Monday  v.  Vance,  92  Tex.  428,  49 
S.  W.  516;  Skeen  v.  Marriott,  22  Utah,  73,  61  Pac.  296.  This  topic 
has,  we  think,  been  hereinbefore  sufficiently  considered  in  the  note 
to  Bristor  v.  Tasker,  135  Pa.  St.  110,  20  Am.  St.  Rep.  853,  19  Atl.  851. 
That  a  trust  is  voluntary  does  not  give  rise  to  any  well-recognized 
exception  to  the  rule  except  that  it  may  sometimes,  if  improvidently 
made,  be  deemed  to  have  resulted  from  mistake  and  relieved  against 
in  equity  on  that  ground:  Kerr  v.  Couper,  5  Del.  Ch.  507;  Garnsey  v. 
Mundy,  24  N.  J.  Eq.  243;  Russell's  Appeal,  75  Pa.  St.  269;  Rick's 
Appeal,  105  Pa.  St.  528;  Aylsworth  v.  Whitcomb,  12  R.  I.  298;  note 
to  Williamson  v.  Yager,  34  Am.  St.  Rep.  217.  If  a  trust  is  both  vol- 
untary and  testamentary  in  character  and  no  immediate  interest 
vests  thereunder  in  any  beneficiary,  it  so  far  resembles  a  will  that  it 
may  be  revoked  by  the  grantor  at  any  time  prior  to  his  decease: 
Bristor  v.  Tasker,  135  Pa.  St.  110,  20  Am.  St.  Rep.  853,  19  Atl.  851; 
Chestnut  St.  Nat.  Bank  v.  Fidelity  etc.  Co.,  186  Pa.  St.  333,  65  Am. 
St.  Rep.  860,  40  Atl.  486;  note  to  Williamson  v.  Yager,  34  Am.  St. 
Rep.  215,  218. 

III.  Judicial  Action  for  the  Purpose  of  Terminating  a  Trust. 
In  all  actions  where  a  trust  after  existing  has  terminated,  o  ',  though 
not  completely  terminated,  there  is  no  longer  reason  for  its  continu- 
ance, it  is  desirable,  if  not  indispensable,  to  procure  some  judicial  ac- 
tion, in  the  one  case  to  establish  eueh  termination,  and  in  the  other, 
as  in  the  principal  case,  to  procure  some  decree  which  will  dissolve 
the  trust  and  free  the  trust  property  of  all  claims  and  pretentions 
on  the  part  of  the  trustee.  Where  the  instrument  creating  the  trust 
is  void  on  its  face,  as  where  it  attempts  to  create  a  perpetuity  or  trust 
which,  under  the  laws  of  the  state  or  country,  cannot  exist,  probably 
no  suit  can  be  maintained  to  have  it  pronounced  void  or  to  remove  it 
as  a  cloud  upon  the  complainant's  title,  for  tlie  reason  that  its  in- 
validity appears  on  the  face  of  the  instrument,  and  it  therefore  can- 
not constitute  such  cloud:  Levy  v.  Hart,  54  Barb.  248.  Under  tlie 
statutes  in  force  in  many  of  the  states  authorizing  the  maintenance  of 
suits  to  determine  conflicting  claims  of  title,  doubtless  a  person  named 
as  a  trustee  can  be  made  a  party  defendant  and  his  claim  of  title  can 
be  adjudicated  and  declared  to  be  of  no  effect.  We  have  referred  to 
many  eases  in  which  the  termination  of  tlie  trust  operates  ipso  facto, 
to  devest  the  trustee's  title.     If  sue-li  determination  is  apparent  from 
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an  inspection  of  the  instrument  creating  fhe  trust,  as  where  the  trust 
IB  by  it  restricted  in  point  of  time  and  that  time  has  expired,  there  ig 
no  necossity  for  any  proceeding  to  establish  this  fact,  and  if  such 
a  proceeding  were  instituted,  it  would  probably  fail,  on  the  ground 
that  no  cloud  existed  on  the  complainant's  title,  nor  any  other  reason 
for  a  resort  to  equity  for  relief.  Where,  on  the  other  hand,  the 
termination  of  the  trust  depends  on  some  fact  which  may  not  have 
happened,  an.d  the  happening  of  which  must  be  proved  whenever  the 
question  becomes  material,  there  seemg  ample  reason  why  the  parties 
in  interest  should  be  permitted  to  resort  to  equity  for  the  purpose  of 
obtaining  a  decree  declaring  the  existence  of  such  fact,  or  directing  a 
convcvanco  from  the  trustee,  or,  at  least,  the  execution  of  some  writ- 
ing which  will  sufficiently  establish  against  him  and  all  persons  subse- 
quently claiming  under  him  that  a  contingency  has  occurred  putting 
an  (Mill  to  his  authority  and  his  title:  Coryell  v.  Klehm,  157  111.  462, 
41  X.  E.  864;  Smith  v.  Harrington,  4  Allen,  566. 

The  legal  title  may  be  conceded  to  remain  in  the  trustee  and  the 
trust  itself  to  bo  still  existing,  so  as  to  authorize  him  to  do  further 
acts  under  it  for  the  benefit  of  the  cestuis  que  trust,  and  they,  never- 
theless, may  be  entitled  to  have  the  trust  terminated  on  the  ground 
that  they  are  the  only  persons  lieneficially  interested  and  desire  to 
act  for  themselves  and  are  in  all  respects  competent  to  do  so,  and  the 
union  in  them  of  both  the  legal  and  the  equitable  title  discharged  of 
the  trust  will  not  defeat  any  purpose  contemplated  in  its  creation,  nor 
render  the  accomplisliment  of  any  such  purpose  more  difficult  or  doubt- 
ful. The  trustee  lias  no  benefirial  interest  in  the  title  to  the  property 
iiMi-  in  the  office  which  he  holds  by  his  selection  or  appointment  as 
trustee  and  no  rii;ht  to  insist  that  his  title  or  office  continue,  and  a 
court  of  equity  will,  at  the  instance  of  the  ci^stuis  quo  trust,  decree 
tliat  the  trust  bo  dissolved  or  terminated,  and  the  title  to  the  prop- 
erty, liiitii  legal  ami  equitable,  vested  in  them:  Bowditch  v.  Andrew, 
s  Allen,  .•',:'.'.);  Tncjies  v.  Hill,  106  Mass.  575;  In  re  Stone,  138  Mass.  476; 
Sears  v.  ('hoatc,  1  )(i  Mass.  395,  4  Am.  St.  Rep.  320,  15  N.  E.  786;  Thorn 
v.  Thorn,  '.15  Va.  413,  28  S.  E.  583;  Armistoad  v.  Ilartt,  97  Va.  316, 
•"••'>  S.  I'-.  <;](■).  We  shall  net  here  undertake  to  consider  and  designate 
fhe  circuiust.aiics  in  which  courts  must  refuse  applications  to  dissolve 
•  •r  t'Tiiiinate  trusts,  but  content  ourselves  with  the  general  statement 
tli.it  tli.'v  must  be  careful  not  to  defeat  any  object  of  the  trustor  ap- 
!■''■■!'  t'ruiii  liis  declaration  of  the  purposes  of  tlic  trust.  To  this  end 
c  .iirt-  !!,;-»  .liMline  to  a^t  when  there  are,  or  may  be,  persons  intcr- 
e-tf.l  111  !li  •  tni-^t  who  are  not  before  the  court,  or,  if  before  it,  not 
colli], .-t,  lit  to  ;irt  f'T  t'hcniselvas:  In  re  Thurston,  154  Mass.  596,  26 
.\ni.  St.  i;.p.  27^.  ■_"..  .\.  !■:.  r,:',;  Xewton  V.  Kebenack,  9^0  Mo.  App.  650; 
Il:iriis  V.  il.arris.  ijnr,  I'a.  St.  40fi,  55  Atl.  30;  Sumner  v.  Newton,  64 
^^  is.  2Io,  L'.,  X.  \\ .  .'ill;  Qr  wlii'i(.  the  trust  remains  an  active  trust: 
Smith  V.  Smith.  To  M,,.  A]q,.  It-;  Ajipeal  of  Watson,  125  Pa.  St.  340, 
17   Atl.    (20;    Appeal   of   M.(  lellaud,   130   Pa.  St.  451,  18   Atl.  6^S;   or 
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where,  though  all  the  parties  are  sui  juris  a-nd  consent,  it  yet  is 
evidence  that  fhe  intention  of  the  trustor,  or  some  legislative  policy, 
may  be  thwarted  if  the  trust  is  not  continued:  Lent  v.  Howard,  89 
N.  Y.  169;  Carney  v.  Kain,  40  W.  Va.  758,  23  S.  E.  650. 


UKIAH  V.  UKIAH  WATER  AND  IMPEOVEMENT 

COMPANY. 

[142  Cal.  173,  75  Pac.  773.] 

MUNICIPAL  CORPOEATIONS— LiabiUty  of  far  Failure  to 
Supply  Water  to  Extinguish  Fires. — If  a  municipal  corporatiou  estab- 
lishes or  acquires  its  own  waterworks,  and  undertakes  to  provide  an 
adequate  supply,  it  is  not  liable  to  its  citizens  whose  property  is 
destroyed  by  fire  for  its  failure  to  provide  such  a  supply,     (p.  IIU.) 

WATER  COMPANY — Liability  of  for  Property  Destroyed 
by  Failure  to  Furnish  an  Adequate  Supply  of  Water. — If  a  mu- 
nicipal corporation  contracts  with  a  company  to  furuish  water  to  be 
used  to  extinguish  fires,  the  company  is  not  liable  at  the  suit  of  a 
taxpayer  whose  property  was  destroyed  by  fire  by  reason  of  the 
company's  failure  to  sunply  sufficient  water  to  the  municipality  for 
that  purpose,      (p.   111.) 

MUNICIPAL  CORPORATIONS— Eight  of  to  Recover  for  Loss 
of  Their  Own  Property  Tbrough  Failure  of  a  Water  Company  to 
Furnish  an  Adequate  Supply  of  Water. — Where  a  municipal  corpora- 
tion enters  into  a  contract  with  a  companv  to  supply  water  for  the 
extinguishment  of  fires  through  hydrants  connected  with  its  mains, 
such  contract  being  entered  into  for  general  purposes  and  for  the 
benefit  of  all  its  inhabitants,  no  protection  to  any  specified  property 
being  contemplated,  the  relation  of  the  water  company  is  not  differ- 
ent, as  to  the  property  of  the  municipality  from  the  relation  of  any 
of  its  citizens  to  such  company,  and  it  cannot  recover  for  the  loss  of 
its  property  from  the  failure  of  the  water  company  to  furnish  an 
adequate  supply  of  water  as  provided  for  in  such  contract,  (pp. 
113,  114.) 

Seawell  &  Pemherton  and  J.  C.  Ruddock,  for  the  appellant. 

]\rcGarvey  &  Bledsoe,  for  the  respondent. 

I''*  HKXSHAW,  J.  Tliis  action  was  instituted  hy  the  town 
of  Ukiah  City  to  recover  dama.ires  against  the  defendant  watvr 
company  for  tlie  destruction  of  plaintiff's  property  by  lire.  t1ie 
liability  of  defendant  heing  predicated  upon  its  negliiieiice, 
and  upon  the  breach  of  its  contract  with  the  plaintiff  for  sup- 
plying water  in  its  supply  pipes  and  fire  hydrants  under  sulli- 
cient  pressure  for  efl'ective  use.  A  general  demurrer  was 
interposed  to  the  complaint  and  overruled.  Tho  defendant 
answered,  and  trial  was  had  resulting  in  a  verdict  of  the  jury, 
under  the  instructions  of  the  court,  in  favor  of  the  plaintiff. 
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The  defendant  moved  for  a  new  trial,  which  motion  was  granted, 
and  plaintiff  appeals  from  this  order. 

The  learned  Judire  of  the  trial  court  expressed  his  views  upon 
granting  the  motion  for  a  new  trial,  in  the  following  language: 

"The  case  presents  the  novel  question  as  to  the  extent  of 
liabilitv  on  the  part  of  one  engaged  in  the  business  of  furnish- 
ing water  apj)ropriated  for  sale,  rental,  and  distribution  to  a 
municipality  to  which  it  has  undertaken  for  a  consideration  to 
furnish  water  for  extinguishment  of  fires  within  the  municipal 
limits,  the  property  of  which  has  been  destroyed  by  fire  by 
reason  of  the  failure  of  such  person  to  furnish  water  under 
a  sufficient  pressure  at  tlie  time  of  the  breaking  out  of  the  fire, 
fcuch  failure  being  due  to  negligence  on  the  part  of  such  person. 

"It  cannot  be  seriously  disputed  that  the  evidence  adduc<?d 
on  tlie  trial  of  this  case  warranted  the  jury  in  finding  the 
^'^  facts  to  be  as  embodied  in  the  a])ove  proposition,  at  least  as 
to  a  portion  of  the  pro{>erty  destroyed  by  fire. 

"It  a])pears  that  defendant  corporation  was  at  the  time  of 
the  fire,  July  16,  1899,  and  for  more  than  six  years  immediately 
])r('ecding  tliat  time,  engaged  in  the  town  of  Ukiah  City  in  the 
carrying  on  of  the  business  or  employment  for  whicli  it  was  in- 
corporated, viz.,  the  maintenance  and  operating  of  waterworks 
in  said  town  and  the  furnisliing  to  said  town  and  its  inhaljitants 
of  ])ure  fresh  water  for  all  purposes. 

'"It  further  appeared  that  at  the  time  the  defendant  com- 
iiicnceil  i)usiness  hydrants  for  fire  purposes  were  connected  with 
its  mains  and  pipes  at  various  places  in  the  streets  of  said  town, 
in  such  a  manner  that  there  was  no  way  to  sliut  water  out  of 
tile  !i\ilrants  except  by  shutting  off  the  main. 

■■That  till  St'  hydrants,  which,  according  to  the  testimony  of 
witiH-s  Smith.  Avore  owned  by  plaintiff,  have  ever  since  l)oen 
Tiiaiiiiained  and  used  bv  the  town  almost  solelv  for  the  ex- 
tinL'iii-hnient  of  fires,  and  that  in  each  of  the  ordinances  passed 
tr'.iii  y.'ar  to  year  by  the  trustees  of  plaintiff  fixing  the  rates  to 
he  ( !tar.:(d  for  water  furnished  the  town  and  its  inhahitants,  a 
provi-.iii  h;:,-  heen  made  for  fire  hydrants,  the  ordinance  in  force 
ill  .liilv.  l>Ii'.i,  providing  among  other  charges  against  the  town 
fur  waiJ-r  for  ninnicipal  purposes,  'For  fire  hydrants  each  per 
mMiith.  .i^l.on." 

"That  for  the  whole  time  deft'udant  has  at  regular  intervals 
presented  its  hills  against  plaintiff  for  water  furnished  and  lias 
always  included  jn  said  hills  a  charge  for  the  hydrants,  con- 
nected \nth  its  })i]ies.  at  the  rate  fixed  bv  the  ordinance  in  force. 
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the  bill  rendered  for  the  period  covering  the  fire  charging  for 
thirty-six  hydrants,  from  June  1st  to  September  1st,  at  one 
dollar  per  month,  and  that  all  of  these  bills  have  been  paid  by 
plaintiff. 

"The  foregoing  is  substantially  the  only  evidence  as  to  a  con- 
tract. 

"In  ruling  upon  the  demurrer  to  the  complaint,  I  stated  that 
I  had  not  been  referred  to,  nor  did  I  know  of,  any  statute  or 
rule  of  law  that  would,  independent  of  contract,  make  the 
defendant  liable  on  the  facts  stated  in  the  complaint;  in  other 
words,  that  the  mere  fact  that  a  corporation  was  engaged  in 
the  business  of  furnishing  water  appropriated  for  sale,  rental, 
and  distribution  would  not  place  upon  it  the  obligation  of 
'''**  having  constantly  on  hand  a  sufficient  quantity  of  water 
available  for  use  by  the  town  for  the  extinguishment  of  fires, 
for  the  failure  to  observe  which  it  would  be  liable  to  the  munici- 
pality for  the  value  of  municipal  property  destroyed  by  reason 
of  Buch  failure. 

"Further  thought  has  satisfied  me  that  there  can  be  no  ques- 
tion as  to  the  correctness  of  these  views;  that  something  addi- 
tional is  essential  to  the  creation  of  such  a  liability ;  and  that  if 
there  be  any  such  liability  here,  it  must  arise  from  contract. 
•  "A  contract  for  the  furnishing  water  to  the  plaintiff  town  by 
defendant  for  the  purpose  of  extinguishing  fires  in  said  town 
is,  however,  alleged  in  the  complaint. 

"I  am  unable  to  concur  in  the  views  of  learned  counsel  for 
defendant  that  no  contractual  relation  is  shown  by  the  evidence. 

"It  is  true  that  no  written  contract  covering  the  time  of  the 
lire  is  shown,  but  no  particular  form  is  prescribed  by  the  stat- 
ute for  such  contracts,  and  the  evidence  forces  the  conclusion 
that,  at  the  time  of  the  fire,  the  same  relations  existed  between 
the  town  and  the  defendant  as  to  the  furnisliing  of  water  for  gen- 
eral fire  purposes,  as  ordinarily  exist  between  tlic  private  con- 
sumer and  the  water  company,  as  to  water  for  domestic  pur- 
poses. 

"Where  a  private  property  owner  demands  of  a  water  com- 
pany that  it  connect  its  system  with  his  residence,  and  tenders 
the  rate  prescri1)ed  by  the  town  ordinance  for  the  water  to  bo 
supplied,  and  the  company  complies  with  his  demand,  as  it  is 
required  by  law  to  do,  it  can  hardly  be  denied  that  a  contractual 
relation  is  established  between  the  parties,  the  company,  on  its 
part,  undertaking  to  furnish  water  to  the  consumer  bo  lon<^'  as 
he  may  desire  it  and  pays  the  established  rates  therefor,  or  at 
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least  to  use  all  reasonable  efTorts  to  furnish  it,  for  I  hardly  think 
that  the  company  would  be  held  bound,  in  the  absence  of  an 
express  undertaking,  to  do  more  than  to  exercise  ordinary  care 
in  the  nuuiagenient  of  its  business. 

"Doubtless,  too,  a  water  company  is  required,  upon  proper 
demand  by  tlie  municipality,  to  furnish  water  to  the  municipal- 
ity for  the  extinguishment  of  fires  that  may  arise  therein,  at 
tlie  established  rates  and  when,  in  pursuance  of  such  require- 
ment, ^"^^  it  undertakes  the  service,  a  contractual  relation  is 
esUiblislied,  and  the  company  is  bound  to  continue  the  service 
it  lias  undertaken. 

"No  formal  written  contract  seems  to  be  required  by  our 
stilt ut<-'  to  establisli  this  relationship  between  the  municipality 
and  tlie  company. 

"Tliat  the  plaintiff  town,  through  its  board  of  trustees,  re- 
quirt'd  this  service  for  general  fire  purposes  on  the  part  of  de- 
fendant, and  that  defendant  undertook  the  same,  and  was 
actually  employed  therein  at  the  time  of  the  fire,  is,  in  my 
judgment,  fully  shown  by  the  evidence. 

"if  this  1)0  so,  it  was  incumbent  on  the  defendant,  in  order 
to  fully  perform  its  undertaking,  to  use  ordinary  care  to  have 
a  -upply  of  water  adequate  for  the  extinguishment  of  fires  that 
might  arise  in  the  town  constantly  available  at  the  various 
hy<lr:ints. 

"W'lirther  or  not  such  obligation  on  the  part  of  the  compa.ny 
wmiiM  (nrry  with  it  any  liability  for  the  value  of  municipal 
pr'ijMi'ty  destroyed  ])y  fire,  by  reason  of  its  failure  to  perform 
l!ie  service'  required  of  it.  is  another  question;  and  tliis  precise 
qiH'-iiiiii  (](„■.-;  TKit  appear  to  have  ever  been  decided. 

■"The  evidence  clearly  shows  that  whatever  the  relationship 
h'twriii  jihiintifp  and  defendant  was.  so  far  as  the  furnishing 
of  u;iirr  for  fire  purposes  is  concerned,  it  was  entered  into  by 
ihe  town  in  the  execution  of  the  jiower  conferred  upon  it  to 
j'n.vMic  iiidteclion  agiiinst  fire  for  the  benefit  of  all  the  inhah- 
i!;iii'  -.  ;i!:'!  i'lei-,-  i.<  nothing  to  indic-ate  that  the  protection  of  any 
.-I"-|  .;'.<•    ]'!'•■]•  :ly    w;is    contempIatiMl. 

■"In  ;.!■"■.  ;i  ill  l:  fur  ;i  w;i1it  supply  for  general  fire  purposes,  a 
mun;ei|.;i!ity  (■\>r>\-i-<  t]u>  same  character  of  functions  that 
it  doi-s  wlien  it  pfMvidec  fire-engines  and  other  apparatus  for 
the  exiinLMii-hnieiit  r.f  fires,  or  when  it  employs  ])olicenien  or 
watelimen  for  tlie  yirofeetion  of  its  inhabitants  against  crime. 

'•Where,  in  1hc  fAi-ni-c  of  thi-  priwer.  it  establishes  or  ac- 
quires  its  own   systeiii   of  waterworks,  and    umh/rtakes  to  itself 
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provide  an  adequate  supply,  it  is  settled  beyond  controversy  tbat 
the  city  is  not  liable  to  its  citizens  whose  property  is  destroyed 
by  fire  for  failure  to  provide  an  adequate  supply,  the  power 
vested  in  the  city  being  in  its  nature  legislative  and  govern- 
mental, requiring  the  exercise  of  judgment  ^^^  and  discretion: 
Patch  v.  Covington,  17  B.  Mon.  723,  66  Am.  Dec.  186;  Van 
Home  V.  Des  Moines,  63  Iowa,  447,  50  Am.  Eep.  750,  19  N.  W. 
293;  Tainter  v.  Worcester,  123  Mass.  311,  25  Am.  Eep.  90; 
Springfield  etc.  Ins.  Co.  v.  Keeseville,  148  N.  Y.  46,  51  Am.  St. 
Eep.  667,  42  N.  E.  405,  30  L.  E.  A.  660;  Mendell  v.  Wheeling, 
28  W.  Va.  233,  57  Am.  Eep.  665 ;  Wheeler  v.  Cincinnati,  19 
Ohio  St.  19,  2  Am.  Eep.  368;  Brinkmeyer  v.  Evansville,  29  Ind. 
187;  Black  v.  Columbia,  19  S.  C.  412,  45  Am.  Eep.  785;  Foster 
V.  Lookout  Water  Co.,  3  Lea,  42.  See,  also,  Sievers  v.  San 
Francisco,  115  Cal.  654,  56  Am.  St.  Eep.  153,  47  Pac.  687. 

"Where,  instead  of  acquiring  its  own  system  and  attempting 
to  itself  provide  the  water  for  such  purpose,  it  contracts  with  a 
water  company  to  furnish  such  service,  thus  making  such  com- 
pany practically  the  agent  or  employe  of  the  city,  the  many  de- 
cisions of  the  appellate  courts  of  other  states  are  practically 
unanimous  in  holding,  upon  apparently  the  soundest  reasoning, 
that  the  water  company  is  not  liable  at  the  suit  of  a  third  per- 
son whose  property  was  destroyed  by  fire,  by  reason  of  its  fail- 
ure to  supply  sufficient  water  to  the  town  for  such  purpose: 
Becker  v.  Water  Works,  79  Iowa,  419,  18  Am.  St.  Eep.  377,  44 
N.  W.  694;  Davis  v.  Water  Works,  54  Iowa,  59,  37  Am.  Eep. 
185,  6  N.  W.  126;  Britton  v.  Water  Co.,  81  Wis.  48,  29  Am.  St. 
Eep.  856,  51  N.  W.  84;  Ferris  v.  Water  Co.,  16  Nev.  44,  40 
Am.  Eep.  485;  Beck  v.  Kittanning  Water  Co.  (Pa.),  11 
Atl.  300;  Nickerson  v.  Bridgeport  etc.  Co.,  46  Conn.  24,  33  Am. 
Eep.  1;  Fowler  v.  Water  Works,  83  Ga.  219,  20  Am.  St.  Eep. 
313,  9  S.  E.  673;  Atkinson  v.  Newcastle,  2  Ex.  Div.  441;  Foster 
V.  Lookout  Water  Co.,  3  Lea,  42;  Eaton  v.  Water  Works,  37 
Neb.  546,  40  Am.  St.  Eep.  510,  56  N.  W.  201,  21  L.  E.  A.  653 ; 
Fitch  V.  Water  Co.,  130  Ind.  214,  47  Am.  St.  Eep.  258,  37  X. 
E.  982;  :\lott  v.  AVatcr  Co.,  48  Kan.  12,  30  Am.  St.  Eep.  267, 
28  Pac.  989,  15  L.  E.  A.  275;  Ilousman  v.  Water  Co.,  119  Mo. 
304.  41  Am.  St.  Eep.  654,  24  S.  W.  784,  7  L.  E.  A.  77. 

"The  rulings  in  these  cases  are  generally  to  the  efi^ect  that 
there  is  no  privity  of  contract  between  the  water  company  and 
a  citizen  wliich  will  support  the  action  and  that  the  contract- 
ing company  cannot  be  charged  witli  a  greater  liability  than  the 
city  itself. 
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''Only  two  appellate  courts  have  held  otherwise,  those  of 
Kentucky  and  ISorth  Carolina. 

iTi>  '«xhe  Xorth  Carolina  ruling  (Gorrell  v.  Water  Supply 
Co.,  Ui  X.  C.  3-v^S,  70  Am.  St.  Kep.  598,  32  S.  E.  720,  46  L.  R. 
A.  T)!.))  was  based  on  the  opinion  of  the  Kentucky  court  in 
Paducah  Lumber  Co.  v.  Paducah  Water  Supply  Co.,  89  Ky.  340, 
25  Am.  St.  Rep.  535,  12  S.  W.  554,  13  S.  W.  249,  7  L.  R.  A. 
77.  and  as  there  was  in  that  case  a  private  contract  between  the 
jilaintifT  and  the  water  company,  the  opinion  consists  principally 
of  dicta. 

'"It  is  true  that  the  question  does  not  appear  to  have  been 
present  I'd  to  our  supreme  court,  but  I  can  see  no  reason  to 
doubt  the  correctness  of  the  rule  approved  by  the  great  weight 
of  autluirity. 

''If  such  be  the  true  rule,  and  if  the  defendant  be  liable  here, 
the  only  property  in  the  town  specifically  protected  by  such  a 
contract  for  water  for  general  fire  purposes,  and  the  only  prop- 
erty for  loss  of  which  a  recovery  could  be  had  in  an  action  for 
damages  based  on  a  breach  of  such  contract,  is  the  property  of 
the  municipality  itself. 

"D(nibtless  a  water  company  may  so  bind  itself  by  contract 
with  a  jterson  to  furnish  him  water  for  the  extinguishment  of 
fires  as  to  render  itself  liable  for  the  value  of  property  of  such 
]MTM)n  destroyed  by  fire,  by  reason  of  its  failure  to  furnish 
liiiu  a  suilicient  supply  of  water:  See  Xew  Orb^ans  etc.  R.  R. 
Cn.  V.  Meridian  Waterworks  Co.,  72  Fed.  227;  :\Iiddlesex  Water 
Cm.  v.  Kiini){)niann  Whiting  Co.,  64  X.  J.  L.  240,  81  Am.  St. 
L'.  p.  icr.  I.-)  Atl.  692,  49  L.  R.  A.  572;  Paducah  Lumber  Co.  v. 
Piidunih  Water  Supplv  Co.,  89  Ky.  340,  25  Am.  St.  Rep.  536, 
12  s.  W.  :,:,  1.  i:',  s.  \V.  2  19,  7  L.  R.  A.  77. 

"It  ma\-  be  assumed  here  that  it  is  within  the  power  of  a 
niuiiicipaliiy,  as  a  ]irop(>rty  owner,  to  enter  into  such  a  contract 
with  a  waif-r  eempany  for  the  protection  of  the  property  which 
it  'Avns  as  a  b-gal  individual,  but  it  certainly  needs  something 
i!:"!-''  than  .■\i(hii(  e  showing  an  accepted  service  for  general  fire 
purp'iH-;  to  e^tahlisli  such  a  contract,  and  the  evidence  here 
shows  iV'thdng  more. 

"'1  he  distin(  tioii  iietweep  the  powers  conferred  on  municipal 
corfioration^  for  public  purposes  and  for  the  general  ])ubli(; 
g"()i|  and  tlio-^e  emifrrrcd  for  private  corporate  purposes  is 
clearlv  marked  hv  ih>'  deciHons:  See  Sprini:fi(dd  etc.  Ins.  Co. 
V.  K.—r.vill...  1  IS  X.  Y.  4<;,  51  Am.  St.  Rep.  667,  42  X\  E.  501, 
r."  L.  \l.  A.  660. 
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"In  proving  protection  against  fire  to  its  inhabitants,  the 
municipality  exercises  a  power  conferred  solely  for  the  general 
public  good,  and  from  the  exercise  of  which  the  ^^  munici- 
pality, as  a  property  owner,  derives  the  same  incidental  benefit 
that  every  other  property  owner  does — no  more,  no  less. 
"Yet  in  each  there  is  a  contractual  relation. 
"The  bar  to  such  a  recovery  in  each  case  is,  that  the  con- 
tract was  not  for  the  protection  of  any  particular  property  or 
person,  but  was  for  general  benefit  of  all  the  property  and  per- 
sons within  the  municipal  limits,  and  was  entered  into  by  the 
town  as  a  public  agency,  solely  for  that  purpose,  and  in  the 
exercise  of  its  power  to  furnish  such  general  protection. 

"I  cannot  escape  the  conclusion  that  the  relations  between 
plaintiff  and  defendant,  as  shown  by  the  evidence,  are  sus- 
ceptible of  no  other  construction;  that  the  defendant  assumed 
no  obligation  regarding  plaintiff's  property  different  from  that 
assumed  by  it  regarding  all  of  the  other  property  within  the 
town;  and  that  the  plaintiff,  as  a  propert}'  owner,  is  without 
right  of  action." 

These  views  and  the  conclusions  expressed  are  hereby  adopted 
as  the  views  and  conclusions  of  this  court.  A  consideration  of 
the  cases  presented  by  appellant  to  this  court,  wliieh  ca.:;cs  were 
not  before  the  learned  judge  of  the  trial  court,  do  not  in  any 
wise  serve  to  shake  the  soundness  of  the  conclusions  which  lie 
there  expressed.  Paducah  Lumber  Co.  v.  Paducah  Water  Sup- 
ply Co.,  89  Ky.  340,  25  Am.  St.  Rep.  536,  12  S.  W.  551,  1:1 
S.  W.  249,  7  L.  R.  A.  77,  charged  upon  an  exi)rcss  contract, 
whereby,  for  the  granting  of  a  franchise  for  forty  years,  the 
water  company  agreed,  with  other  things,  for  tlie  benefit  of  the 
inhabitants  of  the  town  and  their  property,  to  maintain  '"two 
pumping-engines  each  having  capacity  to  force  into  the  stand- 
pipe  two  million  gallons  of  water  every  twenty-four  hours,  and 
to  keep  a  head  of  water  sufficient  to  throw  from  any  eight  of 
the  hydrants  simultaneously  and  for  five  consecutive  hours  at 
any  one  period  of  time,  streams  through  fifty  feet  of  hose  one 
hundred  feet  high."  A  recovery  was  sought  for  the  breach  ol 
the  express  terms  of  this  contract.  Gorrell  v.  Water  Supplv  Co., 
124  N".  C.  328,  70  Am.  St.  Rep.  598,  32  S.  E.  720,  46  L.  R.  A. 
513,  was  in  principle  identical  with  the  Paducah  case,  wliicb  it 
cites  witli  approval.  Tliere,  too,  it  was  alleged  that  tlie  d(>fend- 
ant  company  "contracted  to  furnish  said  city  with  pure  mil 
*^*  wholesome  water  for  the  use  of  its  citizens  and  of  forci^  at 
all  times  sufficient  to  protect  the  inhabitants  of  the  city  against 
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loss    by  fire.     And    further  to    erect  and    maintain  reservoirs, 
water-towers,    pump-houses,  and  other    appurtenances  and  at- 
tachinonts  nccessarv  or  expedient  for  the  proper  conducting  and 
carrying  on  said  waterworks  so  as  to    supply  at  all  times  the 
greatest  protection  against  lire."     And  to  maintain  "a  pressure 
of  water  for  fire  purposes  sufficient  to  throw  six  streams  of  water 
from  six  hydrants  to  a  vertical  height  of  one  hundred  feet  in 
still  air,  each  stream  being  taken  from  one  hydrant  and  with 
one  hundred  feet  of  hose  and  with  a  one-inch  ring  nozzle,  and 
the  said  companies  shall  constantly,  day  and  night,  except  from 
unavoicUible  accidents,  keep  all  the  said  hydrants  supplied  with 
water  for  fire  purposes  and  shall  keep  them  in  good  order  for 
such  service."     In  Planter's  Oil  Mill  v.  Monroe  Waterworks  etc. 
Co.,  53  La.  Ann.  1243,  27  South.  684,  a  franchise  and  grant  for 
thirty  years  had  been  made  by  the  city  with  the  defendant  com- 
pany under  this  express  contract:  "To  supply  and  have  ready  at 
all  times  for  use  in  pipes  and  hydrants  erected  on  tlie  premises 
by  plaintiff  as  a  protection  against  fire,  water  in  sufficient  quan- 
tities and  with  a  specified  force  of  pressure  sufficient  to  serve 
the  purpose  of  the  extinguishment  of  fires."     The  supreme  court, 
dealing  with  the  facts  of  the  case,  declared  that  the  municipality 
is  not  lial)It>  in  damages  where  it  has  a  contract  witli  a  private 
company  which  fails  adequately  to  meet  its  obligations,  but  that 
it  is  not  so  ek'ar  that  the  private  com])any  making  such  con- 
tract and  failing  to  meet  its  duties  thereunder  may  not  Ijc  held 
answcrahle  to  the  citizen  for  loss  he  sustains  in  consequence  of 
>U(h  faihii'c.     In  each  of  these  cases  it  will  lie  observed  that  the 
court  was  dealing  with  contracts  whereby  the  water  companies 
for  valua')l('  concessions  and  exclusive  privileges  had  agreed  to 
d(»  ami  to  maintain  certain  specific  things  by  way  of  protection 
Ironi  lin>,  and  the  gravamen  of  the  charge  against  eadi  and  all 
of  tlio  coiiipanies  was,  that  they  had  violated  their  contract  in 
failing  to  do  the  particular  things  for  the  doing  of  which  they 
liad  I-X1M-.  "Iv  cnnii'actcd.     The  broad  distinction  betwo(»n  those 
ca-i'S  nnd  tlic  one  at  i)ar  is,  as  pointed  out  in  the  opinion  of  the 
trinl  judL''\  that  there  is  no  express  covenant  in  the  contract  be- 
tween this    j)l;iinti(f    and  this    defendant,    and    the  security  to 
])laiiuitr".-    ''^-   iTMjjcrtv  was  only  the  same  security  which  in  tin' 
excrci-e  (if  ii-  g')Vcrnmental  functions  the  plaintiff  had  obtained 
lor  the  wliolt'  town. 

Tiic  only  other  ca-os  cited  by  appellant  are  Kentucky  cases 
followiiiLr  the  decision  in  the  Paducah  case,  above  cited,  and  the 
case  oi"  Watson  v.  Inhabitants  of  Xeedham,  101  ^lass.  404,  30 
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N.  E.  204,  24  L.  E.  A.  287.  In  this  last  case  an  action  by  a 
citizen  against  the  town,  which  itself  was  supplying  the  water, 
was  upheld;  but  that  was  under  a  doctrine  at  variance  with  the 
established  rule  in  this  state,  which  denies  a  right  of  action 
against  a  municipality  for  damages  occasioned  by  the  negligence 
of  its  officials  or  employes:  Huffman  v.  San  Joaquin  Co.,  21 
Cal.  426;  Chope  v.  Citv  of  Eureka,  78  Cal.  591,  12  Am.  St.  Kep. 
113,  21  Pac.  3G4,  4  Uli.  A.  325;  Sievers  v.  San  Francisco,  115 
Cal.'  655,  56  Am.  St.  Eep.  153,  47  Pac.  687. 
The  order  appealed  from  is  therefore  affirmed. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 

Under  a  Contract  Between  a  City  and  a  Water  Company,  by  which 
the  latter  agrees  to  fiunish  the  former  water  sufficient  for  lire 
purposes,  a  private  citizen  cannot,  by  the  weight  of  authority,  mam- 
tain  an  action  against  the  water  company  for  injury  to,  or  destruction 
of,  his  property  caused  by  the  failure  of  such  company  to  tulfall  its 
contract  with  the  citv.  A  different  rule,  however,  seems  to  Prevail 
m  some  jurisdictions:  Bush  v.  Artesian  etc.  Water  Co.,  4  Idaho,  biS, 
95  Am.  St.  Eep.  161,  43  Pac.  69;  monographic  note  to  Baxter  v.. 
Camp,   71    Am.   St.   Rep.   196,   197. 


MILLEE  &  LUX  v.   EXTEBPEISE   CANAL  AND   LAXD 

COMPxVXY. 

[142  Cal.  208,  75  Pac.  770.] 

WATERS  AND  WATERCOURSES— Navigable  Streams,  What 

are. — A  stream  on  which  b.iats  and  barges  pass  up  aud  down  at 
certain  seasons  of  the  year  is  navigable,      (p.  119.) 

MAXIMS  of  Law  and  Eaulty,  When  Will  not  be  Applied.— 

The  maxims  that  "No  one  acquires  a  right  of  action  from  his  own 
wrong,"  "Out  of  a  base  transaction  no  cause  of  action  arises," 
and  "He  who  comes  into  equity  must  come  with  clean  hands,"  can- 
not ordinarily  be  invoked  when  the  olijectionablo  act  in  no  way 
affects  equitable  relations  existing  betweea  the  parties,     (p.   119.) 

WATERS  AND  WATERCOURSES— Water  Obtained  by  Un- 
lawful Obstruction  of  a  Navigable  Stream — One  wlio  acquires  nnd 
ajipropriates  water  by  unauthorized,  and,  therefore,  unlawful, 
damming  and  obstructing  of  a  navigable  stream  is,  nevertheless,  en- 
titled to  relief  in  equity  against  a  third  person  who,  bv  another 
unauthorized  obstruction  of  the  satiie  stream,  diverted  such  wators, 
where  the  original  obstruction  has  never  been  objeeted  to  or  <'oiti- 
plained  of  by  the  state  or  any  other  person  or  authority  authorized 
by  law  to  object  thereto,      (pp.  li^o^  121.) 
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CONSTITUTIONAL  LAW— Authority  to  Settle  Bill  of  Excep- 
tions.— A  statute  authorizing  a  judge,  after  h.is  oflieial  term  has  ex- 
pired, to  settle  and  sign  bills  of  exceptions  in  cases  tried  by  him 
during  such  term,  has  been  so  long  acquiesced  in  and  recognized 
us  valid  that  its  constitutionality  cannot  be  assailed  on  the  ground 
that  it  attempts  to  confer  judicial  powers  on  one  who  is  not  a 
judicial  oflicer.      (p.   ll'l.) 

Goorgo  A.  Ixiuikin,  Houghton  &  Ilougliton  and  Frank  II. 
Short,  for  tlie  appellant. 

W.  C.  Graves.  N.  C.  Cold  well,  Archie  "Borland,  Caldwell  & 
l^orland.  Octavo  G.  Du  Puy  and  Isaac  Frohnian,  for  the  re- 

i-pondents. 

2<»'>  :\rcFAlU.AND,  J.  This  is  an  action  to  restrain  tlic  do- 
ft'iulant.-^  from  diverting  water  from  the  San  Joaqnin  river  by 
means  of  a  certain  dam  and  ditcli.  The  plaintiff,  Miller  &  Lux, 
:ind  tlio  intervener,  Mowry^  assert  rights  as  riparian  owners  on 
ilie  river  liclow  defendants'  dam.  The  plaintiff  the  San  Joaquin 
and  Kings  Iiiver  Canal  and  Irrigation  Company  as'^erts  rights 
:is  the  owner  of  a  ditch  constructed  long  prior  to  that  of  de- 
fondants,  and  also  as  a  riparian  owner  on  the  said  river.  Tlie 
<  oiirt  below  rendered  judgment  as  prayed  for  against  defendants 
in  favor  of  "Miller  &  TiUx  and  the  intervener,  and  tbere  is  no 
;:jipi';il  from  such  judgment;  but  the  court  found  that  there  was 
no  evidunco  introduced  as  to  tbe  owner.<hip  or  rijtarian  cbar- 
;■ -tiT  of  any  land  of  the  other  '^^^  plaintiff,  and  that  "for  pur- 
]'(!«■<  of  t!ic  issues  in  this  case  only"  its  allegations  as  to  its 
("wnci-lhp  of  lands  are  not  proved.  The  court  also  refused  to 
1  i.<'  ;inv  judgment  in  favor  of  said  ])laintiff,  and  rendered,  as 
j  art  of  ilio  judgment,  tlie  following:  "It  is  furtlier  ordered,  ad- 
judged ;ind  decreed  that  tbe  plaintiff  tlie  San  Joacpiin  and  Kings 
Ifivcr  Canal  and  Irrigation  Company  talce  notliing  as  against  the 
di  rriidaiits.  tbe  l'',ntcrprisc  Canal  and  Land  Company  and  Jef- 
fiT-Mii  r;.  .laiiic-,  or  eitber  of  tbem"*;  and  from  this  part  of  the 
j';'!_'!;;iiit  ilie  said  last-named  ])laintiff  appeals.  As  the  defend- 
;■"!  ■'•;!.  '■-  cl.iiiii^  under  Ibe  other  defendant,  tbe  questions  in- 
\"]\,(]  on  iliis  appeal  may  be  considered  as  being  solely  between 
'-'•  app"''ariL  and  the  Miiterjtrise  Canal  and  Land  Company,  rc- 
-  '■ondeiit. 

Th''  f'.li'iwiiii:-  facts  were  a\-erred  iii  the  complaint  and  found 
hv  tlie  e"Ui-i:  The  a]ipel!ant.  tlie  San  Joa(|uin  and  Kings  River 
(  ,!n;il  ;:nd  Irrii'.ition  Coiupai'^;.  was  organized  as  a  Cf)rjioration, 
)'..r  the  ;iu' po  e^  ail!' Ill  J-  ot  ':er  ihiML''s.  of  construct  ing  canals  from 
tbe  San  .lo.uiuin   ri\''i'  and  other  sfreatns  for  tbe  irriLration  of 
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agricultural  lands,  and  supplying  the  inhabitants  of  cities  and 
towns  with  pure  and  fresh  water.  The  San  Joaquin  river  is  a 
natural  watercourse  arising  in  the  Sierra  Nevada  mountains  and 
flowing  through  the  San  Joaquin  valley.  The  appellant  ''is  now, 
and  for  upward  of  twenty-five  years  before  the  commencement 
of  this  action  has  been,  the  owner  and  in  the  possession  of  a 
water  ditch  or  canal  known  as  the  San  Joaquin  and  Kings  Eiver 
canal  with  the  lateral  branches  thereof,"  and  appeihmt  "for 
more  than  twenty-five  years  before  the  commencement  of  this 
action  has  appropriated,  taken  out  of,  and  diverted  from  said 
San  Joaquin  river,  through  said  canal,  six  hundred  cubic  feet 
per  second  of  the  waters  of  said  river,  and  said  water  has,  when 
so  appropriated,  taken  out,  and  diverted,  been  used  by  said  plain- 
tiffs, or  furnished  to  others  to  be  used  for  domestic,  agricultural, 
stock,  mechanical,  manufacturing,  and  for  other  useful  and  bene- 
ficial purposes."  The  length  of  the  main  canal  is  "upward  of 
seventy-four  miles,"  and  the  appellant  has  constructed  and  now 
uses  and  maintains  ''lateral  and  parallel  canals  in  connection 
with  said  main  canal,  of  upward  of  one  hundred  and  twenty 
miles  in  length,  which  are  in  actual  use  for  taking  water  from 
the  said  main  canal  ^^^  which  is  used  for  the  purpose  of  irrigat- 
ing many  thousand  acres  of  agricultural  land,  whereon  cereals 
and  otlier  crops  are  raised,  and  whereon  a  large  number  of  sheep 
and  otlier  domestic  animals  are  pastured,"  The  appellant  also 
"is,  and  for  more  than  three  years  before  the  commencement  of 
this  action  has  been,  the  owner  and  in  possession  of  the  water 
ditch  or  canal  known  as  the  'Outside'  canal  of  the  San  Joaquin 
and  Kings  River  canal,  with  the  lateral  branches  thereof";  and 
for  more  than  three  years  before  the  commencement  of  this  ac- 
tion appellant,  by  means  of  this  last-named  canal,  has  appro- 
priated and  diverted  from  the  said  San  Joaquin  river  three  hun- 
dred cubic  feet  of  water  per  second,  and  has  used  the  same  for 
the  useful  and  beneficial  purposes  above  mentioned.  This  "Out- 
side" canal  is  in  length  "upward  of  thirty-four  miles,"  and  its 
lateral  branches  are  "upward  of  forty  miles  in  length."  At  the 
commencement  of  this  action  the  land  that  is  irrigated  by  ap- 
pellant's canals  "were  occupied  and  cultivated  by  a  large  num- 
ber of  persons  who  were  owners  or  tenants  of  said  lands,"  who 
had  on  said  lands  "'many  thousand  acres  of  growing  crops,"  and 
Avcre  using  also  "a  large  number  of  acres  of  said  lands  for  pas- 
ture for  cattle,  sheep  and  other  domestic  animals,  which  animals 
were  of  great  value."     These  canals,  "except  in  unusually  wet 
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wcatlicr,"  cannot  be  supplied  with  water  from  any  source  other 
than  tlie  San  Joaquin  river. 

During  the  year  1898 — the  year  before  the  commencement  of 
this  action,  wliich  was  commenced  March  8,  1899 — the  respond- 
ent The  Knterjirise  Canal  and  Land  Company  "wrongiully  dug 
awav  and  removed  a  part  of  the  bank  of  said  San  Joaquin 
river  at  a  point  ....  above  the  said  lands  of  plaintiff  and 
above  the  said  canals  of  plaintiff,  and  constructed  a  large  canal 
or  ditch  running  away  from  said  river  at  that  point  and  known 
as  the  Enterprise  Canal  and  Land  Company  canal."  That  on 
or  aliout  the  first  day  of  March,  1899,  the  respondents  "wrong- 
fully and  without  right,  by  means  of  dams,  levees,  sticks,  earth 
and  other  obstructions  by  them  wrongfully  placed  in  the  bed  and 
channel  of  said  San  Joaquin  river,  obstructed  the  flow  of  said 
river  and  of  the  water  to  which  plaintiffs  were  and  are  entitled 
as  aforesaid,  flowing  down  the  plaintiffs'  canals,  and  to  the  i)lain- 
tiffs"  lands,''  and  caused  the  same  to  flow  through  respondents' 
^'^  said  canal.  xVt  the  time  of  this  diversion  l)y  respondents 
there  was  flowing  in  said  river  "not  to  exceed  six  hundred  and 
fifty  cubic  feet  of  water  ])er  second."  The  court  also  finds  that 
"the  defendants,  the  ]Cnterprise  Canal  and  Land  Company,  and 
Jeircfsdu  0.  James,  or  their  agents,  servants  or  employes,  are  not 
entitled  to  take  or  divert  any  of  the  waters  flowing  in  said  Sau 
J(in(Hiin  river." 

If  titerc!  were  no  facts  in  the  case  other  than  those  above 
stated,  tliere  would  seem  to  be  no  plausible  reason  for  denyin^^ 
ap|iellaiit  nnv  relief.  Fjion  these  facts  the  respond(>nts  would  1  e 
simply  naked  trespassers,  taking  from  the  appellant  ])roperty  of 
inmien.-i'  value  which  it  had  owned  and  possessed  for  a  great 
nianv  year.-,  and  in  which  respondents  had  no  rights  whatever. 
Wi-  Irarn,  however,  from  counsel  that  the  refusal  of  the  court 
IkImw  to  grant  a])|)ellant  any  relief  was  based  upon  two  other 
findji::-.  to  wit:  1.  That  tlie  San  Joaquin  river  at  the  ])()iiit 
^\]ll  !•'•  aiiitllant's  canal  taps  the  same  is  a  "navigable  stream"; 
and  ■.'.  'liiat  ilie  dam  by  which  a])pellant  diverts  the  water  into 
its  canal-  nli-inict-  the  navigation  of  said  stream.  And  it  is  con- 
tend'd  that  for  thc-e  reasons  the  appellant,  notwitlistanding  its 
loni:  nwncr-i!i|i  and  pos.-rs.~ion  of  this  valuable  and  usefiil  ])rop- 
eri  V.  i-  witliuin  any  |,-_'a]  means  to  protect  it  against  trespassers, 
and  tliat  appellant  and  a  larL--'^  number  of  persons  the  value  of 
w!iMM>  land-  i-  dependent  upon  the  water  furnished  by  said 
ranal-.  an-  at  the  mercy  of  anyone^  wlio  without  anv  right  what- 
ev>  T  may  clionM^  to  prevent   such   water   from   fiowintr  into  said 
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canals,  and  thus  practically  destroy  the  entire  property  of  ap- 
pellant therein. 

It  is  contended  by  appellant  that  the  two  findings  last  above 
referred  to  are  not  sustained  by  the  evidence;  but  we  do  not 
think  that  this  contention  can  be  maintained.  There  was  no 
evidence  that  the  stream  in  question  was  navigable  for  several 
years  before  the  commencement  of  this  action;  but  there  was 
evidence  that  a  great  many  years  ago  boats  and  barges  did  at 
times,  at  certain  seasons  of  the  year,  pass  up  and  down  it,  and 
as  there  was  no  evidence  that  the  condition  had  changed,  it  must 
be  held  that  for  the  purposes  of  this  appeal  the  stream  is  in  a 
legal  and  technical  sense  "navigable.'^  There  is,  however,  no 
evidence  that  there  are  any  persons  desirous  of  navigating  the 
stream,  or  that  this  navigability  is  of  any  value.  ^^^  And  while 
the  evidence  of  the  effect  of  appellant's  dam  on  the  navigability 
of  the  stream  is  not  very  conclusive,  still  it  is  sufficient  to  war- 
rant the  court  below  in  finding  that  it  would,  to  some  extent, 
obstruct  such  navigability,  although  it  does  not  appear  that  any- 
one who  desired  and  attempted  to  navigate  it  was  ever  pre- 
vented from  doing  so  by  the  said  dam. 

The  position  of  respondents  is,  that  the  obstruction  of  a  navi- 
gable stream  is  unlawful  and  a  public  nuisance,  and  that  be- 
cause appellant's  dam,  by  which  it  diverts  water  into  its  canal, 
obstructs  the  navigability  of  the  San  Joaquin  river,  it  cannot 
have  the  aid  of  a  court  of  equity  to  protect  its  property  against 
even  a  mere  trespasser.  The  respondents  themselves  professedly 
have  no  right  in  the  premises ;  they  do  not  claim  that,  as  persons 
desirous  of  navigating  the  stream,  they  have  sustained  any  spe- 
cial damage,  or  any  damage  at  all ;  they  do  not  assert  any  right 
to  navigation,  but  show  that  they  themselves  are  trying  to  ob- 
struct navigation  by  an  act  which  they  assert  to  be  unlawful. 
They  stand  upon  the  bald  proposition  that,  although  under  the 
general  law  the  appellant  has  clearly  property  rights  with  which 
they  are  interfering,  appellant  is  helpless  to  assert  those  rights 
or  to  stop  respondents'  trespasses. 

The  contention  of  respondents  rests  on  certain  maxims,  as 
that  "Xo  one  acquires  a  right  of  action  from  his  own  wrong"; 
"Out  of  a  base  transaction  a  cause  of  action  does  not  arise"; 
"He  who  cojucs  into  equity  must  come  with  clean  hands,"  etc. 
But  these  maxims  have  their  limitations,  and  will  not  be  al- 
lowed to  work  a  great  injustice  and  wrong  when  the  alleged 
unlawful  act  is  entirely  unconnected  with  any  transaction  be- 
tween the  parties  to  tlie  suit.     Usually  these  maxims  cannot  be 
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successfully  invoked  where  the  objectionable  act  in  no  way  af- 
fects   the    equitable    relations    exiistintr    between   the     parties. 
Tomeroy,  speaking  of  the  maxim  that  "He  who  comes  into  equity 
must  come  with  clean  hands/'  after  declaring  that  the  prin- 
ci])le  "must  be  taken  with  reasonable   limitations/'  says:  "The 
maxim,  considered  as  a  general  rule  controlling  the  administra- 
tion of  equitable  relief  in  particular  controversies,  is  confined  to 
misionduct  in  regard  to,  or  at  all  events  connected  with,  the 
matter  in  litigation,  so  that  it  has  in  some  measure  affected  the 
(■(juitable  relations  subsisting  between  the  two  parties  and  aris- 
ing out  of  the  transaction;  it  does  not  extend  ^^*  to  any  mis- 
conduct, however  gross,  which  is  unconnected  with  the  matter 
in  litigation,  and  with  which  the  opposite  party  has  no  concern." 
The  same  rule  is  declared  in  Langdon  v.  Templeton,  GG  Vt.  173, 
182,  28  Atl.  866;  and  in  Meyer  v.  Yesser,  32  Ind.  294,  it  was 
lield — in  line  with  the  general  principle — that  fraud  without 
injury  is  never  available  as  a    defense  in  equity.     The    same 
])riuciple  was  declared  in    Ely  v.   Supervisors,  36  N.  Y.  297, 
wliere  it  was  held  tliat  in  an  action  for  the  destruction  of  prop- 
erty by  a  mob  the  fact  that  the  houses  destroyed  were  used  for 
illegal  })ur])oses  was  no  defense,  and  in  Lawrence  v.  Metropolitan 
J-:ievated  ]{y.  Co.,  126  X.  Y.  -183,  27  X.  E.  765,  13  L.  ]l.  A.  102, 
^^lleI•e  it  was  held  that  in  an  action  for  damages  to  premises  by 
llie  niaiiitcuance  of  an  elevated  railroad,  it  was  no  defense  tliat 
n  liouse    on  the    premises  was  kept  as  a   house  of  prostitution, 
in  tlie  case  at  ])ar  at  does  not  appear  that  the  maintenance  of  ap- 
)iel Ian fs  darn — whether  unlawful  or  not — in  any  way  affected 
the  equitable  relations  existing  between  a])pellant  and  res])ond- 
(■nt~;  it  had  nothing  to  do    with  any    contract  or    transaetion 
wiiatever  bet  ween  said  parties.  Respondents  do  not  represent  the 
-tate  or  any  person  who  suffered  special  damage  from  the  alleged 
]inl.lie  nuis mce.     The  state  has  allowed  the  maintenance  of  the 
ilam   for  a   Ioiil''  ])eriod  of  tinie;  and  it  mav  never  conclude  to 
iiitiif're  to  inquire  into  its  lawfulness  in  the  interest  of  a  mere 
{•■■N  iit'ii!  iiaviii.-ibility  whicli  is  apparently  of  little  consequence, 
\\lien  >'\r]\  intfrfereriee  might  destroy  what,  in  this  instance  at 
l'a.~t.  sei'iiis  io  ho  a  unicli  more  valuable  ])ul)Iic  use  of  the  water 
(■f  th«'  -iiiiiiii   foi-  in-iLration.      At  all  events,  the  state  should  be 
heai'd  on  th,i!     o';.-;  ion  ;  and   in  tliis    private    suit  the    decision 
should  he  in  acidi'dance  with  the  rights  of  the  individual  parties 
a?  airain^t  each  otlnT.  leaving''  the  state  or  the  federal  govern- 
mrnt  to  determine  whetlier  i-)r  not  it  will  initiate  pro])er  ]iroceed- 
ings  to  inquire  into    the  alleged  public  nuisance.     Under  the 
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general  law  governing  the  acquisition  of  property  in  the  use  of 
water,  as  determined  by  the  decisions  of  the  courts,  the  appel- 
lant has,  as  against  respondents,  a  complete  right  to  have  the 
water  of  the  stream  in  question  flow  into  its  canals  as  it  has 
flowed  therein  for  many  years,  and  to  a  decree  restraining  re- 
spondent from  preventing  such  flow.  The  issue  here  is  simply 
between  the  appellant  and  the  respondents,  not  between  the 
former  and  the  state.  In  accordance  with  these  ^*'  views  the 
part  of  the  judgment  appealed  from — which  refuses  any  relief 
to  the  appellant — is  erroneous,  and  should  be  reversed.  (In 
their  brief  respondents  argue  that  appellant  also  interfered  with 
navigation  by  taking  water  out  of  the  river,  thus  diminishing 
its  current;  but  there  is  no  averment  of  that  kind  in  their  an- 
swer, and,  moreover,  the  effect  of  that  kind  of  obstruction,  so  far 
as  this  action  is  concerned,  is  covered  by  the  views  above  ex- 
pressed.) 

There  is  a  bill  of  exceptions  in  the  record  which  was  settled 
by  the  judge  of  the  superior  court  before  whom  the  case  was 
tried,  after  his  term  of  office  had  expired;  and  it  is  contended 
by  respondents  that  this  bill  cannot  be  considered  because  the 
part  of  section  G53  of  the  Code  of  Civil  Procedure  which  pro- 
vides that  a  judge  "may  settle  and  sign  a  bill  of  exceptions  after 
as  well  as  before  he  ceases  to  be  such  judge''  is  unconstitutional, 
as  attempting  to  confer  the  power  to  do  a  judicial  act  upon  one 
Avho  is  not  a  judicial  officer.  This  power,  however,  has  been 
continuously  recognized  and  declared  by  this  court  for  too  long 
a  period  of  time  to  be  now  questioned :  Cummings  v.  Conlan, 
60  Cal.  403,  5  Pac.  903;  Leach  v.  Aitken.  91  Cal.  484,  28  Pac. 
777;  Turner  v.  Hearst,  115  Cal.  394,  47  Pac.  129.  The  bar 
has,  no  doul)t,  generally  considered  the  power  as  valid  and  acted 
upon  it;  and  numerous  cases  are  probably  here,  or  on  their  wav 
to  this  court,  in  wliich  the  bills  of  exceptions  and  statements 
have  been  settled  as  in  the  case  at  bar,  and  great  injustice  would 
lie  done  if  former  rulings  on  the  matter  were  not  adhered  to. 
And  although  the  point  of  the  unconstitutionality  of  the  section 
may  not  heretofore  have  been  expressly  raised  and  decided,  still 
we  tliink  the  principle  of  the  rule  of  stare  decisis  should  apply, 
and  the  settlement  of  the  bill  be  held  to  be  valid. 

"We  see  no  necessity  for  another  trial  of  this  case.  The  find- 
ings show  that  appellant's  main  canal  carries  six  hundred  cubic 
feet  of  water  per  second  from  said  stream,  and  that  the  '"Out- 
side" canal  carries  three  hundred  cubic  feet  per  second  '*of  the 
water  of  said  San  Joaquin  river,"  and  upon  the  findings  the 
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appellant  is  entitled  to  a  judgment  against  respondents  restrain- 
ing them  from  any  diversion  of  water  from  the  said  river  which 
will  interfere  with  the  flowing  of  said  amounts  of  water  re- 
spectively into  said  two  canals  of  the  appellant. 

^^^  The  part  of  the  judgment  appealed  from  is  reversed,  and 
the  su})erior  court  is  directed  to  render  judgment  in  favor  of 
tlie  plaintiir  and  ajipellant,  the  San  Joaquin  and  Kings  TJiver 
Canal  and  Irrigation  Company,  and  against  the  defendants  and 
ros]iondents,  tlie  Enterprise  Canal  and  Land  Company,  and 
JelTerson  G.  James,  enjoining  and  restraining  them  from  any 
diversion  of  the  water  of  the  San  Joaquin  river  through  the 
Enter])rise  Canal  and  Land  Company  canal,  or  by  any  means 
whatever  at  any  ])()int  on  said  river  ahove  the  heads  of  ai)])el- 
lant's  two  canals,  which  will  obstruct  or  interfere  with  the  flow 
of  six  hundred  euliic  feet  per  second  of  the  water  of  said  river 
into  appclliint's  main  canal,  known  as  the  San  Joaquin  and  Kings 
River  canal,  or  which  will  obstruct  or  interfere  with  the  flow 
of  throe  hundred  cubic  feet  per  second  of  the  water  of  said  river, 
into  the  canal  of  ai)pellant  known  as  the  "Outside"  canal. 

lh'n-!i;i\v.  ,7..  Shaw.  J..  A'an  Dyke,  J.,  Angellotli,  J.,  Lorigan, 
J.,  and  Px^alty,  C.  J.,  concurred. 

lu'liearinjx  denied. 


The  \ai  ii!iihiUt!/  of  a  Stream  is  a  question  of  fact  for  the  jury.  A 
riviT  wiiicli  is  in  fact  navigable  at  certain  seasons  of  the  year  to 
li^'ht  iliauLrlit  ])(>ats  is  a  navigable  stream,  whether  it  has  been  so 
.|<'.l;tnMl  by  tlie  legislature  or  not:  Griffith  v.  Holman.  23  Wash.  347, 
S3  Am.  St.  Mcy.  S21.  G3  Pac.  239;  Railroail  v.  Ferguson,  105  Tenn. 
nrrj.  ."it  S.  W.  3!3,  SO  Am.  St.  Eep.  908,  an.l  cases  cited  in  the  cross- 
rt'r.rrnii'  imtc  thircto.  TSut  it  has  been  held  tliat  fresh-water  streams 
whirh  lia\i'  tlie  ri'<|nisite  volume  of  water  only  occasionally  and  for 
briit'  jicri'Mls.  :is  the  rrsiilt  of  freshets,  are  unuavigablo  and  ]>rivate 
j.rnj.ertv:  T.^v/er  v.  McMillan  Mill  Co.,  lO.")  Ahi.  395,  53  Am.  St.  Rep. 
1.'',.".,  If,  Suiitli.  !»!':',.  ('(imjiare  Murray  v.  Preston,  lOG  Ky.  501,  90  Am. 
St.   Ke],.  r.Vl.  ."ii  S.  W.   1095. 

'I hi  \fii.iiiii  tli;it  ''lie  who  comes  into  equitv  must  come  with  clean 
Imnh.'"  .ii.pli.-,  solely  to  willful  misconduet  in  resi)ect  to  the  matter 
in  lit  i^':it  i..':,  iMid  n'>t  to  some  other  illegal  transaction,  although  it 
1VAV  le  in  ii:-.,!ly  ediiiiected  with  the  subject  matter  of  the  suit: 
Y.ile  Cris  Stuve  ('.,.  V.  Wilcox,  04  Conn,  loi,  42  Am.  St.  Rep.  159,  29 
,\tl.  .",11.'',.  The  miiviin  does  nut  apply  to  misconduct  not  affecting  the 
eipiitaMe  rehitif.iis  between  fho  pnrties,  and  not  arising  out  of  the 
tran-i.-ietidii  in  ri'-|,e,'t  In  which  relief  is  sought:  Foster  v.  Win^'hester, 
92  .\1m.  497.  9  S-Mith.  ^■:,.  S,"e,  t"o.  Mossier  v.  .Jacobs,  GO  III.  App. 
571;    Laim.lmi   v.  Templet nn,  (iC   Vt.    17:'.,  2,S   At).  StiO. 
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FOLEY  V.  MARTIN". 

[142  Cal.  256,  75  Pac.  842.] 

PROCESS,  Civil,  Service  of.— A  sheriff  has  No  Authority  to 
Break  into  a  Dwelling-house  to  serve  process  in  a  civil  action,  and 
entry  through  a  window  is  a  breaking  into  a  house  within  the  mean- 
ing of  this  rule  when  the  outside  door  is  shut.     (p.  125.) 

DAMAGES,  EXEMPLARY,  When  may  not  be  Awarded.— Noth- 
ing beyond  compensatory  damages  can  be  recovered,  unless  the  mal- 
ice or  oppression  characterizing  the  injury  has  been  authorized  or 
ratified   by  the   defendant,     (p.   126.) 

DAMAGES,  EXEMPLARY,  as  Against  Officer  for  Act  of  His 
Deputy. — An  officer  is  not  answerable  in  exemplary  damages  for  the 
acts  of  his  deputies,  except  under  circumstances  in  which  a  master 
would  be  answerable  in  such  damages  for  the  acts  of  his  servant. 
(pp.  126,  127.) 

A  SHERIFF  is  not  Answerable  in  Exemplary  Damages  for 
the  oppressive  misconduct  of  his  deputy  which  he  neither  authorized 
nor  ratified,     (p.   127.) 

RATIFICATION  of  Misconduct  of  Deputy  Sheriff,  Evidence 
of. — The  fact  that  a  deputy  sheriff  is  not  discharged,  but,  on  the 
other  hand,  is  continued  in  office  after  his  principal  is  informed  of 
his  oppressive  misconduct  in  the  service  of  a  writ  is  evidence  of  his 
ratification   of   such    conduct,      (p.    128.) 

SHERIFF  AND  DEPUTY— Pendente  Ratification  of  Deputy's 
Wrongful  Act. — If  a  deputy  sheriff  is  guilty  of  oppressive  miscoaduct 
in  the  service  of  a  writ,  of  which  his  principal  has  no  knowledge 
other  than  that  given  by  the  service  of  the  summons  and  complaiut 
in  an  action  brought  to  recover  for  such  wrong,  the  failure  to  at 
once  discharge  such  deputy  is  not  a  ratification  of  the  wrongful  act. 
If  the  plaintiff  desires  to  charge  the  principal  with  vindictive  dam- 
ages on  the  ground  of  ratification,  he  must  make  his  cause  of  action 
complete  before  commencing  suit  by  inform.ing  the  principal  of  the 
facts  and  giving  him  an  opportunity  to  redress  the  wrong  before 
being  forced  to  defend  it.     (p.  129.) 

E'lgar  D.  Peixotto,  for  the  appellants. 

Mastick,  Taii  Fleet  &  Mastick  and  Edward  F.  Treadwcll,  for 
the  respondent. 

2S8  BEATTY,  C.  J.  A  rehearing  of  this  case  was  ordered 
after  affirmance  of  the  Judgment  and  order  appealed  from^  based 
upon  the  following  opinion  rendered  in  Department : 

"Action  to  recover  damages  for  a  trespass  committed  by  the 
sheriff  bv  reason  of  the  abuse  of  his  authority  in  serving  pro- 
cess upon  the  plaintiff.  The  action  was  tried  by  the  court 
2^^  without  a  jury.  Judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  five  hundred  dollars,  from  which  and 
from  an  order  denying  a  new  trial  the  defendants  have  ap- 
pealed. 
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"In  an  action  against  the  plaintiff  pending  in  the  justice's 
court  for  San  Francisco  the  summons  was  delivered  to  the  de- 
fendant  Martin,   who  was  the  sheriff  of  the  city  and  county, 
for  service  upon  the  plaintiff.     The  deputy  to  whom  he  gave 
tlie  })apers  for  service,  accompanied  by  another  deputy,  went 
to  the  residence  of  the  plaintiff,  and  not  being  able  to  obtain 
entrance  at  the  front  door,  went  to  the  rear  of  the  house  and 
up  a  staircase   to  a  porch   on  the  scx-ond   story  of  the  building. 
l''])on   reaching  this   porch,  and   finding  the   door  leading  from 
it  into  the  house  locked  or    bolted  one  of  the  deputies  opened 
a  door    leading  into  a    closet    wdiich   had  been   built  upon  the 
]iorch,  and  in  wliich  there    was  a  window  six    feet  above  the 
floor,  witli  a  swinging  sash  about  fourteen  by  sixteen  inches  in 
size  o])('ning  into  a  pantry,  within  the  house.     One  of  the  dejm- 
ties.  with   the  aid  of   the  other,  and  by  means  of  a  stepladder, 
cliiiil)ed  through  this  Avindow  into  the  pantry,  and  froni  that 
went  into  the  kitchen  and  unlocked  the  outer  door  opening  upon 
the  f)oreh,  and  the  two  then  went  through  the  house  in  search 
of  the  plaintiff.     The  plaintiff  was  at  that  time,  and  had  been 
for  several  nionllis,  an  invalid,  confined  to  his  bed  by  reason  of 
paraly.-is  of  his  riglit  side,  and  susceptible  to  great  suffering  in 
case  of  any  unusual  excitement.     Before  making  this  attempt  to 
enter  the  house  the  <lcputies  had  been  informed  that  he  was  sick, 
but  stated  that  if  they  were  not  let  into  the  liouse  tiiey  wouhl 
1  I'c.ik  in.     Wlien  they  came  to  the  room  in  wliieli  the  plainlil'i' 
i;iy,  they  found  it  locked,  and  tried  to  force  an  entrance  by  means 
of  a  chisel  })laced  in  the  jamb  of  the  door.     Failing  to  open  the 
<]'">]•  by  this  means,  one  of  them  kicked  ag;;inst  the  door  several 
1,M:c-.  and   tlieii  the  two,  pressing  against  it  and  pushing  with 
Ibeji-  -Iioiihlers.  forced  it  o))en,  and  in  doing  so  broke  the  lock 
;.m!  knoll  of  tlio  door,  and  also  broke  the  woodwork  of  the  door 
into  M\eral  [lieees.     One  of  them  gave  the  papers  to  the  defend- 
ant as  he  lay  in  bed.     The  court  found  upon  the  evidence  that 
l':.'-  ^!;l•l•ilt   uukiufully  cntcrcd  the  house  of  the  plaintiff,  and 
in  -o    do  ii^-    was    guilty    of  gross    and    willful  opi)ression  and 
-""  of  wiiil'id  abiHe  of  liis  authority  as  an  ofhcer  in  the  servic(> 
(jf  11, e  pi'oc,-.,.,  against   the  jihiintiff. 

"The  propo-ii  i(.ii  is  (lementary  that  a  sheriff  has  no  au- 
thoii;y  to  bi'<-ak  into  a  d\veIlinL:'diouse  for  the  servic<'  of  process 
m  a  civil  ariidii:  S.ii:a\m''>  I  a~e.  :>  Coke,  91;  1  Smith's  Lead- 
ing Cas^-s.  *1H3-,  Crocker  on  Slieriffs.  sees.  313-317,  3o0 ;  Sny- 
(!a(k.r  v.  I'.ro^-,.  :,  1  ]\\.  :',:,:.  Dii  Ani.  Dec.  551;  State  v.  Beck- 
II.  r^  i:;-j  Iiid.  ;;-;i.  ;;•.'  .\in.  St.  Rej).  257;  Curtis  v.  Hubbard,  1 
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Hill,  336,  affirmed,  4  Hill,  437,  40  Am.  Dec.  292.  Mr.  Crocker 
fcays  in  reference  to  the  service  of  summons  ( Crocker  on  Sheriffs, 
sec.  350)  :  'In  making  the  service  the  officer  has  no  more  power 
than  any  individual.  He  may  enter  the  defendant's  house  in 
the  day  or  night-time  to  make  the  service  peaceably,  if  he  can, 
but  he  has  no  right  to  enter  forcibly,  or  against  the  owner's 
wishes.*  In  Freeman  on  Executions,  section  256,  the  author 
says:  'It  is  not  necessary  in  order  to  entitle  the  defendant  to 
protect  his  dwelling  from  intrusion  that  the  door  be  either  shut 
or  locked,  if  he  being  present  shows  a  desire  to  exclude  the 
officer  by  closing  the  door  against  him.'  The  evidence  before 
the  court  fully  shows  that  the  officer  violated  these  rules  and 
sustains  the  above  finding  of  the  court.  Entry  through  the 
window  was  itself  a  breaking  into  the  house.  'The  outer  door 
Avas  shut.  That  was  itself  a  prohibition' :  Curtis  v.  Hubbard, 
1  Hill,  336 ,  4  Hill,  437,  40  Am.  Dec.  292. 

"The  act  of  the  deputy  was  the  act  of  the  sheriff.  The 
deputy  is  not  the  agent  or  servant  of  the  sheriff,  but  is  his  repre- 
sentative, and  the  sheriff  is  liable  for  his  acts  the  same  as  if 
the}''  had  been  done  by  himself.  'The  act  constituting  the  cause 
of  action  is  that  of  the  defendant,  and,  though  done  through 
a  deputy,  is  considered  in  law  as  done  directly  and  personally 
by  him':  Hirscli  v.  Eand.  39  Cal.  315. 

"The  plaintiff  was  not  limited  in  his  recovery  to  a  judgment 
for  merely  the  actual  damage  done  to  his  property.  The  find- 
ing of  the  court  that  the  sheriff  was  guilty  of  gross  and  willful 
oppression  in  committing  the  trespass  is  fully  sustained  by  the 
evidence,  and  in  such  a  case  the  court  is  authorized  to  give 
exemplary  damages:  Civ.  Code,  sec.  3294.  The  facts  justifying 
exemplary  damages  are  set  forth  in  the  complaint,  and  the  al- 
legations were  sustained  by  the  evidenco.  ^**^  There  was  also 
evidence  of  substantial  actual  damage  to  pro])erty — the  broken 
door  and  the  broken  lock  and  knob  were  exhibited  at  the  trial — 
from  which  the  court  was  authorized  to  find  that  the  plaintiff 
was  entitled  to  more  than  nominal  damages.  Under  the  evi- 
dence in  the  case  it  cannot  be  said  that  the  amount  awarded  is 
excessive.  Xoither  was  it  necessary  for  the  court  any  more  tliau 
it  would  have  been  for  a  jury,  if  the  case  had  been  tried  before 
a  jury,  to  segregate  in  its  findings  the  amount  of  actual  damage 
from  tlie  amount  given  as  exemplary  damages,  unless  requested 
so  to  do. 

'"The  demurrer  to  the  complaint  was  pro])crly  overruled.  Tli(> 
complaint  distinctly  set  forth  the  amount  claimed  for  actual 
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damages  and  the  amount  claimed  as  exemplary  damages.  The 
only  claim  for  actual  damages  was  that  caused  to  the  property 
of  the  plaintiff. 

"The  judgment  and  order  are  affirmed." 
This  opinion    was  and  is   entirely    satisfactory  to    the  court, 
except  as  to  one  proposition,  and  as  qualified  herein,  and  with 
iliat  exception,  is  roadopto\ 

The  damages  recovered  by  respondent  were  in  a  large  part 
punitive,  or  vindictive — such  damages,  thai  is  to  say,  as  are 
recoverable  only  under  section  329-1  of  the  Civil  Code  for  fraud, 
oppression,  or  malice  accompanying  a  tort,  and  one  of  the  ques- 
tions presented  by  the  case  was  whether  a  sheriff  is  liable  in 
punitive  damages  for  the  oppressive  acts  of  his  deputy  in  at- 
tempting service  of  process  in  an  unlawful  manner.  It  was 
held  by  the  Department  that  he  was  liable  for  the  act  of  his 
deputy  to  the  same  extent  as  if  he  had  performed  the  act  in 
person.  This  conclusion  was  directly  opposed  to  the  decision 
in  Nixon  v.  Eauer  (Cal.),  66  Pac.  221,  in  which  the  same  rule 
was  held  to  apply  in  favor  of  an  officer  when  sued  for  the  tort 
of  his  deputy  that  has  become  the  settled  law  of  this  state  in 
actions  against  a  principal  or  master  for  the  tort  of  his  agent 
or  servant.  That  rule  is,  that  nothing  beyond  coni])ensatory 
damages  can  be  recovered,  unless  the  malice  or  oppression  cliar- 
acterizing  the  injury  has  been  authorized  or  ratified  by  the  de- 
fendant: See  Nixon  v.  Eauer  (Cal.),  66  Pac.  221,  and  cases 
therein  cited.  We  are  aware  tbat  the  reason  that  case  does 
not  appear  in  our  reports  is,  that  there  was  no  argument  against 
the  proposition  decided,  and  this  because  the  ^*^  controversy 
had  been  settled  by  the  parties  prior  to  our  decision.  We  do 
not  therefore  cite  the  case  as  authority,  Ijut  merely  refer  to  it 
for  the  ])urp()S(!  of  indicating  the  princijjal  reason  for  ordering 
this  rehearing. 

It  is  contended  by  counsel  for  respondent  tliat  the  nilo  as  to 
llie  liability  of  an  officer  for  the  malicious  acts  of  liis  dcjjiilv 
is  different  from  tlie  rule  measuring  tbe  liability  of  master  or 
])rincipal,  but  we  cannot  discover  in  any  of  tlie  cases  cited  in 
s\ip])oit  of  this  contention  that  any  sucli  distinction  is  made  or 
that  anv  reason  is  sugg(>ste(l  for  making  it.  It  is  true  tliat  irv 
one  case  (Hazard  v.  Isnud,  1  Binn.  240,  2  Am.  Dec.  JiiS)  it  vas 
cxpresslv  held  tliat,  irrespective  of  authorization  or  ratification, 
a  sheriff  is  liable  in  ])unitive  damages  for  the  oppressive  miscon- 
duct of  his  deputy  in  serving  civil  process.  Several  oth.er  cases 
are  cited  which  are  perhaps  indirectly  to  the  same  effect,  but 
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they  are  all,  so  far  as  we  can  discover,  decided  upon  a  ground 
which  equally  embraces  an  action  against  master  or  principal, 
and  it  is  certain  that  none  of  them  suggests  a  distinction,  or  any 
reason  for  a  distinction,  which  would  call  for  the  application  of 
one  rule  in  one  case  and  a  different  rule  in  the  other  case.  In 
fact,  there  are  many  more  cases  in  which  the  strict  rule  has  been 
applied  in  actions  against  principals  than  in  actions  against 
sheriffs.  For  a  reference  to  these  cases  see  Goddard  v.  Grand 
Trunk  Ey.  Co.,  57  Me.  225,  2  Am.  Rep.  39,  and  the  note  to  2 
Redfield  on  Railways,  therein  cited.  In  short,  it  seems  that  the 
strict  rule,  where  it  obtained,  was  applied  indiscriminately 
against  all  principals,  whether  private  or  official,  and  it  would 
seem  to  follow  that  where  the  more  liberal  rule  obtains  it  should 
be  applied  with  equal  impartiality.  If  an  innocent  master  in- 
curs no  penalty  for  the  malice  of  his  servant,  upon  the  same 
principle  an  innocent  officer  should  not  be  punished  for  the 
malice  of  his  deputy.  It  is  enough  that  he,  the  same  as  any  other 
principal  in  like  case,  should  be  held  to  make  full  compensation 
for  the  injury  actually  sustained  by  the  plaintiff. 

There  is  nothing  inconsistent  with  this  view  in  the  case  cited 
in  the  Department  opinion:  Hirscli  v.  Rand,  39  Cal.  315.  All 
that  was  there  decided  was  a  point  of  practice,  which  required 
no  consideration  of  the  rule  of  damages.  The  court  merely  held 
that  in  an  action  for  false  imprisonment  ^^^  caused  by  tlie  act 
of  a  deputy  marshal  the  facts  could  be  proved  under  a  general 
allegation  that  it  was  caused  by  the  defendant,  without  alleging 
specially  the  official  character  of  the  defendant,  and  tlie  fact 
that  the  arrest  and  imprisonment  were  caused  by  his  deputy. 
Tlie  principle  of  the  decision  was  the  familiar  one.  Qui  facit  per 
alium,  facit  per  se,  which  applies  to  all  persons,  private  as  well 
as  official,  who  act  through  the  agency  of  others.  We  conclude 
that  the  case  of  Nixon  v.  Rauer,  although  not  argued  )iy  re- 
spondent, and  for  that  reason  not  reported,  was  correctly  decided. 

This  appeal  is  not,  however,  disposed  of  by  holding  that  a 
sheriff  is  exempt  from  the  penalty  of  vindictive  damages  where 
he  has  not  authorized  or  ratified  the  oppressive  misconduct  of 
his  deputy,  for  here  the  court  has  found  that  the  defendant 
]\rartin  did  ratify  tb.e  acts  of  his  deputies;  and  tlie  question  re- 
mains whether  this  finding  is  sustained  by  the  evidence. 

The  defendant  testified  that  he  had  no  personal  knowledge 
whatever  of  the  transaction  upon  which  the  suit  is  fminded 
until  served  with  sunmions.  and  tliere  was  no  evidence  to  the 
contrary.     But    he  did  not,  wlien  sued,  discharge  his  deputies, 
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and  they  were  still  serving  when  the  action  was  tried.  There 
is  no  doubt  that  the  retention  or  promotion  of  an  offending 
agent  after  knowledge  of  his  misconduct  is  evidence  of  ratifica- 
tion, which  may  be  very  conclusive  or  very  slight  and  insufficient, 
according  to  circumstances.  If  the  facts  are  promptly  called  to 
the  attention  of  the  principal,  and  if,  with  the  means  of  verify- 
ing the  truth  of  the  charge,  lie  neglects  to  make  due  inquiry,  and 
afterward  retains  the  guilty  agent  in  his  employment  or  promotes 
him  to  a  better  po.-;ition,  he  makes  himself  particeps  criminis, 
and  lays  the  foundation  of  an  action  against  himself  for  punitive 
damages.  But  we  have  been  referred  to  no  case  which  holds 
him  to  that  measure  of  liability  when  his  first  and  only  notice 
of  his  agent's  misconduct  was  the  service  of  summons  in  the 
action. 

If  such  had  been  tlio  decision  in  Bass  v.  Chicago  etc.  Ry.  Co., 
42  Wis.  <)54,  21  Am.  Kcp.  437,  that  case  would  have  stood  alone 
v.pon  the  proposition,  so  far  as  we  have  discovered.  But  even 
in  that  case  the  decision  was  not  rested  upon  the  ground  that  the 
-""*  defendant  had  notice  by  the  commencement  of  the  action. 
Tlie  case  was  one  of  very  gross  outrage  by  a  brakeman  upon  an 
inolTensive  passenger.  The  conductor  of  the  train  was  immedi- 
ately informed  of  the  circumstances  by  the  plaintilf  and  by  other 
])assengers,  and  comjilaint  was  promptly  made  to  the  company, 
whose  attorney,  as  intimated  by  the  court,  instead  of  trying  to 
i'.scertain  the  truth  of  the  transaction  limited  his  efforts  to 
scrci'nin,2f  tlie  guilty  conductor  and  brakeman.  It  was  after 
all  tliis  i!:at  tlie  action  was  commenced,  and  the  fact  that  the 
.i^uilly  agents  were  retained  in  their  employment  after  suit  was 
merely  mentioned  ns  one  circumstance  along  with  others  tending 
1o  prove  rntiiication,  the  court  holding  expressly  that  notice  to 
Ih.e  coiiductur  in  charge  of  the  train  was  notice  to  the  corpora- 
tion (if  the  niiseondiict  of  the  brakeman. 

The  |)reseiit  cn>e  is  very  different.  The  sheriff  here  had  no 
net  ire  except  hv  tlie  service  of  summons.  lie  was  furnished 
wifli  no  pi-noT-;  ,inil  had  no  means  of  informing  himself,  except 
hv  inijiiirv  of  ]]]<  deputies;  and  what  he  learned  from  them  was. 
that  thcv  had  d^uo  nothiiiL'  exce]it  what  they  had  been  specifi- 
cally iln-iM  tfd  tM  do  liv  nn  order  of  the  justice's  court— an  invalid 
order,  it  i.  true.  h\\\  still  a  direction  upon  which  they  seem  to 
have  acl'-d  in  n-(,(,(l  faith,  and  without  any  wanton  or  unnecessary 
violrnc".  I'nder  these  circumstances,  we  think  that  the  mere 
tailii'v  of  the  sheriff  to  at  once  discharire  bis  duties  in  advance 
of    an    invest  iixat  ion    of    their  conduct,    in   the    inode  invited 
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by  the  plaintiff,  ought  not  to  be  held  a  ratification  of  their  un- 
authorized acts.  We  think,  indeed,  that  it  is  a  safe  and  just 
rule  to  lay  down,  that  if  a  plaintiff  in  such  a  case  as  this  desires 
to  charge  a  principal  with  vindictive  damages  upon  the  ground 
of  ratification,  he  should  make  his  cause  of  action  complete  be- 
fore commencing  it,  by  informing  the  principal  of  the  facts  and 
giving  him  an  opportunity  of  redressing  the  wrong  before  being 
forced  to  defend  it.  Such  was  the  course  pursued  in  Avakian 
V.  Noble,  121  Cal.  216,  53  Pac.  559. 

The  judgment  and  order  appealed  from  are  reversed. 

Van  Dyke,  J.,  Angellotti,  J.,  McFarland,  J.,  and  Lorigan, 
J.,  concurred. 

Eehearing  denied. 


Exemplary  Damages  cannot  be  recovered,  according  to  Johnson  v. 
Williams,  111  Ky.  289,  98  Am.  St.  Eep.  416,  63  S.  W.  759,  in  an  action 
on  the  bond  of  a  public  officer.  But  where  a  statute  declares  that 
a  justice  of  the  peace  shall,  with  his  sureties,  be  liable  on  his  official 
bond  for  any  misconduct  of  a  person  appointed  by  him  as  special 
constable,  and  that  any  official  selling  exempt  property  shall  forfeit 
to  the  judgment  debtor  double  its  value,  the  sureties,  as  well  as  the 
justice  himself,  are  held  liable  for  double  the  value  of  exempt  prop- 
erty sold  by  such  special  constable:  State  v.  Allen,  48  W.  Va.  154,  86 
Am.  St.  Eep.  29,  35  S.  E.  990.  That  vindictive  damages  may  be 
awarded  for  the  abuse  of  process,  see  the  monographic  note  to  Brad- 
shaw  V.  Frazier,  86  Am.  St.  Eep.  410.  See,  generally,  on  exemplary 
damages,  the  monographic  note  to  Spellman  v.  Eichmond  etc.  E.  E. 
Co.,  28  Am.  St.  Eep.  870-883;  and  on  the  acts  for  which  sureties  on  offi- 
cial bond  are  liable,  see  the  monographic  note  to  Feller  v.  Gates,  91 
Am.  St.  Eep.  497-579. 

An  Officer  must  not  Break  Open  outer  doors  and  windows  of  a  dwell- 
ing-house to  effect  the  service  of  civil  process:  See  the  monographic 
note  to  Hawkins  v.  Commonwealth,  61  Am.  Dec.  155,  156;  State  v. 
Beckner,  132  Ind.  371,  32  Am.  St.  Eep.  257,  31  X.  E.  950;  Kelley  v. 
Schuyler,  20  E.  T.  432,  78  Am.  St.  Eep.  887,  39  Atl.  893. 
Am.    St.   Rep.,    Vol.    100—9 
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BANK  OF  CALIFORNIA  v.  SAN  FRANCISCO. 

[142  Cal.  276,  75  Pac.  832.] 

FEANOmSE,  COEPORATE,  What  is. — Whenever  a  corpora- 
tion is  legally  formed,  the  right  to  be  and  exist  as  such  and  as  a  cor- 
jioration  to  do  the  business  specified  in  its  articles  is  a  grant  by  the 
sovereign  of  a  valuable  right,  which  is  usually  known  as  the  corporate 
franchise,      (p.    132.) 

rHANCHISE,  CORPORATE,  Property  in.— A  corporate  fran- 
chise is  considered  as  property  separate  and  distinct  from  the  so- 
called  franchises  which  the  corporation  may  acquire  subsequent  to 
its  incorporation,     (p.  133.) 

TAXATION  OF  CORPORATE  FRANCHISE.— The  Manner  and 
Method  of  Taxing  a  corporate  franchise  are  entirely  within  the  con- 
trol of  the  state,  so  long  as  no  constitutional  right  is  impaired,  (p. 
135.) 

TAXATION  OF  CORPORATE  FRANCHISE.— A  State  may 
Provide  for  the  Taxation  of  the  Franchise  of  a  Banking  Corporation 
as  the  property  of   such  corporation,     (p.   137.) 

TAXATION  OF  THE  FRANCHISE  to  be  a  Corporation- 
Value. — The  value  of  the  franchise  of  a  corporation  is  not  limited  to 
the  cost  of  obtaining  it.  In  determining  such  value  for  the  purposes 
oi  taxation,  the  assessor  is  at  liberty  to  consider  the  difference  be- 
tween the  aggregate  market  value  of  the  stock  of  the  corporation  and 
the  value  of  its  tangible  pro})erty.      (p.   141.) 

CONSTITUTIONAL  LAW— Taxation  of  the  Franchise  to  be 
a  Banking  Corporation. — The  fourteenth  amendment  to  the  constitu- 
tion of  the  United  JStates  does  not  forbid  the  taxation  of  the  fran- 
cliise  to  bo  a  banking  corporation,  though  the  business  which  it  au- 
thorizes the  corporation  to  carry  on  is  a  common  business  which 
every  jjrivute  person  has  the  right  to  engage  in.      (p.  142.) 

James  ^I.  Allen   and  John  Garber,  for  the  appellant. 

Franklin  T\.  T.ane,  city  attorney,  and  W.  I.  Brobcck,  assistant 
city  attorney,  for  the  respondent. 

-•'  AX(ii:TJ/)TTl,  J.  This  action  was  brought  by  plain- 
litr  curiMiratinn  to  have  an  assessment  of  its  franchise  for  the 
li-cal  year  eiidini:  June  30,  ]!)()!,  declared  illegal  and  void,  and 
10  pc'iviT  from  defendant  '$l"i,187.76,  paid  by  it  under  protest, 
a-  ta\'-  ilicrcijn. 

I)''"'i;i';int  bail  judgment  in  the  court  below,  and  plaintiff 
apfal-  riMTcfrnm  on  tlie  jmlgmcnt-roll. 

I  !!•'  '-bum  of  i!ii.  ])|;iintin'  is,  that  it  has  never  owned  or  pos- 
sev^.-d  any  fraiicbi-'  wliatcver,  and  that  the  only  franchise  in 
any  wav  c<,nii<Mt.Ml  witb  it  is  the  corporate  franchise,  or  the 
francbi.-e  r,f  boino-  a  eorporaiion,  which,  it  is  claimed,  is  the 
property  of  its  stockholders,  and  is  not  assessable  or  taxable  to 


Feb.  1904.]     Bank  of  California  v.  San  Francisco.        331 

said  corporation.  The  assessor  of  defendant,  in  addition  to 
assessing  the  assessable  tangible  property  of  the  plaintiff,  situate 
in  said  city  and  county,  consisting  of  land,  improvements,  fur- 
niture, library,  typewriter,  and  money  at  $2,311,774,  assessed 
its  "franchise"  at  $750,000,  and  the  board  ^''^  of  equalization 
of  the  city  and  county  refused  to  lower  said  assessment  or  "give 
plaintiff  any  relief  whatever."  The  tax  on  said  $750,000  so 
assessed  on  the  franchise  amounted  to  $12,187.7(3,  which  was 
paid  under  protest. 

It  appears  from  the  findings  of  the  trial  court  that  the  plain- 
tiff was  incorporated  in  the  year  1864,  under  the  provisions 
of  the  act  providing  for  the  formation  of  corporations  for  cer- 
tain purposes,  approved  April  14,  1853,  and  all  acts  amenda- 
tory thereof  and  supplementary  thereto,  for  the  purpose  of 
carrying  on  the  business  of  banking,  and  has  ever  since  con- 
ducted such  business  under  its  articles  of  incorporation,  and 
that  it  has  never  owned,  possessed,  claimed,  or  controlled  any 
other  rights,  powers,  privileges,  or  franchises  than  such  as  were 
acquired  or  conferred  upon  it  by  said  articles  of  incorporation. 

It  further  appears  that  the  assessor  found  that  the  aggregate 
value  of  the  tangible  property  of  plaintiff,  including  nonassess- 
able bonds  and  property  not  assessable  in  San  Francisco,  and 
all  property  assessable  therein,  was  $5,156,903.08;  that  the 
aggregate  market  value  of  all  the  shares  of  capital  stock  issued 
by  plaintiff  was  $8,100,000;  and  that  the  difference  between  the 
aggregate  market  value  of  said  stock  and  the  value  of  all 
tangible  property  of  the  corporation — to  wit,  $2,943,096. OS- 
was  by  him  ascertained  and  determined  to  be  the  value  of  the 
so-called  francliise  of  plaintiff,  which  he  thereupon  assessed  and 
valued  for  purposes  of  assessment  and  taxation,  at  the  sum  of 
$750,000. 

The  only  franchise  acquired  under  the  articles  of  incorpora- 
tion— and  the  findings  in  this  case  establish  the  fact  that  the 
corporation  has  no  other  franchise — was  the  right  to  be  and 
exist  as  a  corporation,  with  all  tbe  powers  given  by  law  to  cor- 
])orations,  and  the  right  to  enjoy  the  privilege  and  immunities 
of  a  corporation  in  the  conduct  of  the  business  of  banking. 

Admittedly,  the  mere  right  to  do  a  banking  business  is  not 
a  franchise,  in  any  sense  of  the  word.  It  belongs  to  citizens 
generally,  and  is  a  common  riglit,  in  the  same  sense  that  the 
right  to  do  a  grocery  or  drygoods  business  is  availa])lo  to  all 
citizens,  and  no  grant  from  the  sovereign  is  essential  to  its  ex- 
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istence.  Any  individual,  or  any  number  of  individuals,  may, 
under  such  regulations  as  the  state  in  the  exercise  of  its 
^"^^  police  powers  may  legally  make,  engage  therein,  without 
any  grant  from  the  state. 

While,  however,  the  right  to  engage  in  the  business  of 
■  banking  is  a  coinnioii  riglit.  available  to  all  citizens,  such  right 
can  be  exercised  through  tlie  agency  of  a  corporation  only  by 
express  permission  of  the  state.  Corporations,  being  ])urely 
creatures  of  the  law,  may  be  formed  only  when  the  state  so 
authorizes,  and  then  only  for  such  purposes  as  may  be  author- 
ized by  tbe  state.  It  is  universally  recognized  that  the  power 
of  creating  corporations  is  one  appertaining  to  sovereignty,  and 
can  only  be  exercised  by  that  branch  of  the  govermnent  in 
wliich  it  is  legally  vested,  and  that  whatever  method  may  l>e 
adopted  for  their  formation,  and  with  whatever  liberality  the 
privilege  of  forming  tiiom  may  be  conferred,  every  corporation 
is  deponileiit  for  its  existence  upon  the  permission  of  the  state 
in  wliieh  it  is  created. 

While  our  law  2)rovides  that  private  corporations  may  be 
foriiR'd  by  any  five  or  more  persons,  a  majority  of  whom  are 
residents  of  the  state,  for  any  purpose  for  which  individuals 
may  lawfully  associate  themselves,  eacli  corporation  so  created 
derives  its  right  to  exist  as  a  corporation,  with  all  the  incidents 
tbi-reof,  for  the  purpose  of  doing  the  business  specified  in  its 
articles  of  incorporation,  directly  from  the  soverciijn  power, 
jjrrcisi'Iy  llic  same  as  tbe  corporation  that  formerly  oxisk'd  in 
I'^ngland  uuiUt  special  grant  from  tbe  king,  and  later  under 
sj>€^'ial  act  of  parliament,  or  the  corporation  tbat  in  tliis 
(ouniry  exists  under  s])ecial  act  of  the  legislative  departinciit 
of  any  of  our  states. 

WhciiiMT  a  corporation  is  legally  formed,  tlie  riylit  to  !)e 
and  exist  as  siu-li,  and  as  a  corporation  to  do  the  business 
spc<illrd  in  its  articles,  whether  it  be  a  banking  business, 
gi'ocrry  liiisincss,  or  tlie  operation  of  a  railroad,  or  any  otber 
business  in  wliich  individuals  may  engag(3  without  grant  from 
the  state,  is  a  grant  by  the  sovereign  ])ower,  a  valuable  right 
wbich  is  generallv  known  as  tbe  corporate  franchise:  2  !Mora- 
wclz  on  Corporations,  sec.  9:^2;  Sjiring  A'alley  Water  Works  v. 
Scbottler,  r,:i  Cal.  CD.  lor,;  TTorn  S.  M.  Co.  v.  Xew  York,  U3 
r.  S.  :;(i.".  12  Sup.  Ct.  IJep.  103;  Central  Pac.  H.  E.  Co.  v.  Cali- 
fornia. lt;2  r.  S.  91.  17  Sup.  Ct.  Ptcp.  35;  Southern  Gum  Co. 
V.  Laylin,  Or,  Ohio  St.  57.^.  Gl  X.  E.  5()],  SfifJ ;  State  v.  Ander- 
son. 90  Wis.  .j50^  G:')  X.  W.  7  HI;  Home  Ins.  Co.  v.  Xew  York 
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134  U.  S.  594,  599,  10  Sup.  Ct.  Eep.  593;  State  R.  R.  Tax 
Cases,  92  U.  S.  575.  2«o  j^  the  case  of  Horn  S.  M.  Co.  v.  New 
York,  143  U.  S.  305,  12  Sup.  Ct.  Rep.  403,  the  supreme  court  of 
the  United  States,  speaking  of  this  kind  of  franchise,  said :  "Its 
[the  corporation's]  creation  is  the  investing  of  two  or  more  per- 
sons with  the  capacity  to  act  as  a  single  individual,  with  a  com- 
mon name,  and  the  privilege  of  succession  in  its  members  with- 
out dissolution  and  with  a  limited  individual  liability.  The 
right  and  privileges,  or  the  franchise,  as  it  may  be  termed,  of 
being  a  corporation,  is  of  great  value  to  its  members,  and  is 
considered  as  property  separate  and  distinct  from  the  property 
which  the  corporation  itself  may  acquire.  According  to  the  law 
of  most  states,  this  franchise  or  privilege  of  being  a  corporation 
is  deemed  personal  property,  and  is  subject  to  separate  taxa- 
tion." 

This  corporate  franchise — viz.,  the  franchise  to  be  and 
exist  as  a  corporation  for  the  purposes  specified  in  the  articles 
of  incorporation — appertains  to  every  corporation,  for  what- 
ever purpose  it  may  be  formed  and  there  is  no  distinction  in 
this  regard  between  the  banking  or  grocery  corporation,  and 
the  railroad,  water,  or  gas  corporation.  The  right  to  engage 
in  every  such  business  is  open  to  all  citizens,  independent  of 
any  grant  from  the  sovereign,  but  it  is  available  to  no  one 
to  conduct  any  such  business  through  the  agency  of  a  corpora- 
tion without  such  grant. 

Certain  occupations  are,  however,  of  such  a  nature  that 
various  privileges  conferrable  only  by  the  sovereign  power  are 
convenient,  and  in  most  cases  absolutely  essential,  to  the  suc- 
cessful maintenance  of  the  business  to  be  carried  on,  whetJier 
it  be  carried  on  by  a  corporation  or  by  an  individual — sueli,  ■ 
for  instance,  as  the  riglit  to  use  public  highways.  Such  rights 
and  privileges  are  also  known  as  francliij^es,  but  tliey  consti- 
tute a  class  entirely  distinct  from  and  independent  of  the 
corporate  franchise.  Such  rights  and  privileges  are  of  course 
!lie  property  of  the  corporation  or  individual  by  whom  they 
have  been  acquired,  and  are  taxable  as  such. 

As  already  shown,  tlie  corporate  franchise  is  considered  as 
property  separate  and  distinct  from  tlic  so-called  franchises 
which  the  corporation  may  acquire  subsequent  to  its  incorpo- 
ration. 

Tiie  plaintiff  claims  that  because  it  has  ac(|uired  and  is  ex- 
ercising no  such  rights  it  has  no  franchise.  The  basis  of  this 
claim  is  the  contention  that  this  cor^jorate  franchise  is  not  a 
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''^^  franchise  of  the  corporation,  but  vests  in  and  belongs  to  the 
members  of  the  cor])oration.  In  a  certain  sense  it  is  true  that 
such  a  franchise  is  the  property  of  the  members  of  the  cor- 
poration. It  has  been  often  said  that  a  corporation  is  itself 
a  franchise  belonging  to  the  members  of  the  corporation,  and 
a  corporation  may  hold  other  franchises  as  rights  or  franchises 
of  the  corporation.  Expressions  of  this  character  have  been 
used  for  the  purpose  of  distinguishing  the  rights  and  privi- 
leges which  the  corporation,  as  a  legal  being,  subsequently 
acquires  and  controls,  and  which,  when  transferable,  may  be 
transferred  by  the  corporation  itself,  from  the  franchise  of 
being  and  existing  as  a  corporation,  which  is  incapable  of  as- 
signment, and  which  survives  "in  the  mere  fact  of  corporate 
existence"  after  all  property  capable  of  assignment  has  been 
transferred  to  others  by  the  corporation. 

The  corporation  is,  however,  nothing  other  than  its  stock- 
holders or  members,  transformed  into  and  existing  as  one 
legal  being  by  permission  of  the  state.  Tlie  incorporators  and 
their  associates  and  successors  are  the  "body  politic  or  cor- 
porate by  the  name  stated  in  the  certificate"  (Civ.  Code,  sec. 
296),  and,  as  such  body  politic  or  corporate,  they  hold  the 
riglit  to  exist  and  transact  the  business  specified  in  tlie  articles. 
Tliey  hold  the  right  in  their  collective  ca])acity  as  a  corpora- 
tion, and  not  severally  as  persons.  They  have  no  rights  in  re- 
gard to  the  corporate  franchise  that  they  can  exercise,  except 
tlirougli  the  corporation.  It  is  the  corporation,  the  '"body 
politic  or  corporate,"  the  legal  creature  comprised  of  the  in- 
(orporators,  their  associates,  and  successors,  that  is  invested 
by  tbe  state  with  life  and  the  power  to  do. 

It  was  said  by  the  supreme  court  of  the  United  States,  in 
Society  for  Savings  v.  Coite,  6  Wall.  5!)  1,  GOG:  "Corporate 
frandiises  are  legal  entities  vested  in  the  corporation  itself 
as  .-non  as  it  is  in  esse.  They  are  not  mere  naked  powers 
granted  to  the  corporation,  but  powers  coupled  with  an  in- 
terest which  vest  in  the  corporation,  upon  the  ])osses<i()n  of 
its  franchises,  and  whatever  may  l)e  thought  of  the  corporators, 
it  cannot  he  denit-d  that  the  corporation  itself  has  a  legal  inter- 
est in  such  franchises." 

If  this  corporate  franchise  is  assessable  as  property,  then, 
that  it  mu-t  he  assrssfd  to  the  corporation  instead  of  the  mem- 
her  or  stockholders  is  clearly  settled  in  this  state  by  the  de- 
cision ^^^  in  Peojile  v.  Badlam,  57  Cal.  59-4,  where  it  was  held 
that  a  stockholder  could  not  be  assessed  upon  his  certificate  of 
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stock,  inasmuch  as  his  shares  were  simply  an  interest  in  the 
very  property  held  by  the  corporation,  and  the  assessment 
of  all  the  property  of  the  corporation  covered  everything  rep- 
resented by  the  certificate :  See,  also,  Pol.  Code,  sec.  3608. 

It  is  not  claimed  that  a  corporate  franchise  may  not  be 
taxed  by  a  state,  but  it  is  urged  that  such  tax  has  always  been 
an  excise  tax,  and  not  a  tax  on  property.  An  examination 
of  the  authorities  will  disclose  the  fact  that  in  many  cases  it 
has  been  directly  taxed  as  property.  The  manner  and  method, 
however,  are  entirely  within  the  control  of  the  state, 
which  is  supreme  in  such  matters,  so  long  as  no  constitutional 
right  is  impaired.  As  already  shown,  such  a  franchise  is 
property.  Mr.  Justice  Field,  speaking  for  the  supreme  court 
of  the  United  States,  in  Horn  S.  M.  Co.  v.  New  York,  143  U.  S. 
325,  12  Sup.  Ct.  Eep.  403,  after  saying  that  such  a  franchise  is 
property  and  is  subject  to  separate  taxation,  said:  "The  right 
of  the  state  to  thus  tax  it  has  been  recognized  by  this  court  and 
the  state  courts  in  instances  without  number,  ....  and  the 
manner  in  which  its  value  shall  be  assessed  and  the  rate  .... 
are  mere  matters  of  legislative  discretion,  except  as  controlled 
by  the  organic  law  of  the  state."  The  same  court  said  in  Ham- 
ilton Co.  v.  Massachusetts,  6  Wall.  632,  638,  that:  "Corporate 
franchises  ....  are  legal  estates,  and  not  mere  naked  powers 
granted  to  the  corporation,  but  powers  coupled  with  an  interest 
which  vest  in  the  corporation,  by  virtue  of  their  charter,  and  the 
rule  is  equally  well  settled  that  the  privileges  and  franchises 
of  a  private  corporation,  unless  exempted  in  terms  which  amount 
to  a  contract,  are  as  much  the  legitimate  subjects  of  taxation 
as  any  other  property  of  the  citizens  within  the  sovereignty  of 
the  state" :  See,  also.  Society  for  Savings  v.  Coite,  6  Wall.  594, 
606. 

In  Central  Pac.  R.  R.  Co.  v.  California,  162  U.  S.  91,  125,  17 
Sup.  Ct.  Rep.  35,  the  supreme  court  of  the  United  States,  speak- 
ing of  a  tax  on  the  state  franchise  of  a  railroad  corporation,  said 
that  if  the  corporation  procured  any  rights  or  privileges,  other- 
wise called  franchises,  from  the  state,  they  were  taxable,  and  the 
extent  of  their  value  was  to  be  determined  bv  the  board  of 
equalization.  The  court,  after  saying  that  under  the  laws  of 
California  the  plaintiff  obtained  from  the  state  the  right  and 
283  privilege  of  corporate  capacity  and  other  rights,  said  that  it 
is  not  to  be  denied  that  such  rights  and  privileges  have  value 
and  constitute  taxable  property. 
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In  State  v.  Anderson,  90  Wis.  550,  560,  63  N.  W.  746,  the  su- 
preme court  of  Wisconsin,  after  saying  that  the  franchises  of  the 
Milwaukee  Street  Railway  Company,  whether  of  existence  or  for 
the  operation  of  its  track,  are  beyond  dispute  the  property  of  the 
corporation,  and  assessable  as  such,  said  the  method  of  taxa- 
tion in  that  state  being  upon  the  valuation  of  property  taxed, 
and  the  state  not  providing  for  a  certain  specific  tax  on  fran- 
chises like  an  excise  rate,  that  they  should  be  regarded  as  per- 
sonal estate  for  purposes  of  taxation  in  the  district  in  which 
the  corporation  had  its  principal  place  of  business,  and  that 
tlie  pro]icr  officers  should  fix  the  value:  See  cases  cited  in 
opinion  in  that  case.  Mr.  Cooley  says  in  his  work  on  Taxation 
(third  edition,  page  686)  :  "In  some  states  all  taxation,  as  far  as 
possible,  is  brought  to  an  ad  valorem  standard.  Franchises 
are  property,  and  in  such  states  may  be  taxed  l)y  a  valuation,  be- 
ing estimated  for  the  purpose  either  separately  or  as  a  part  of 
the  aggi'cgate  coii)orate  capacity." 

The  Oliio,  Indiana,  and  Kentucky  methods  of  taxation  up- 
held by  the  court  (see  State  v.  Jones,  51  Ohio  St.  492,  37  N. 
E.  945;  Adams  Exp.  Co.  v.  Ohio  State  Auditor,  165  U.  S.  194, 
17  Sup.  Ct.  Rep.  305,  166  U.  S.  185,  17  Sup.  Ct.  Rep.  604; 
Adams  Exp.  Co.  v.  Kentucky,  166  U.  S.  171,  17  Sup.  Ct.  Rep. 
527;  Adams  Exp.  Co.  v.  Indiana,  165  U.  S.  255,  17  Sup.  Ct. 
Rep.  991),  while  contemplating  the  assessment  of  all  tlie  ])rop- 
erty  of  certain  kinds  of  corporations  tangible  and  intangible,  as 
an  entirety,  necessarily  involved  therein  the  inclusion  of  tlie  cor- 
porate francbis.'  as  a  part  of  the  property  of  the  corporation: 
See,  also,  State  l^  R.  Co.  Tax  Cases,  92  U.  S.  575;  Ottawa 
Glass  Co.  V.  :McCalel),  81  111.  556.  Tlie  case  of  Louisville  To- 
bacco Warcbduse  Co.  v.  Commissioners,  106  Kv.  165,  H)  S.  W. 
1069,  57  Jv.  R.  A.  33,  relied  on  by  plaintiff,  was  decided  l,v  a 
baro  majorily  of  the  supreme  court  of  Kentucky  upon  a  statute 
spccilically  naming  manv  kinds  of  corporations,  including  bajik- 
ing  corporations  as  liable  to  a  property  tax  on  the  cori)orate 
francbisc.  and  declaring  "every  otlier  like  corporation''  lial)le 
to  the  same  tnx.  and  also  every  cori)oration,  com])any.  or  as.-o- 
<iation  having  or  exercising  any  special  or  exclusive  privilege  or 
franchise;  and  it  was  simply  lield  that  a  mere  private  business 
corporation  of  a  kind  not  spccitlcally  named,  and  baving  no 
special  or  exclusive  -•"*-*  privilege  or  franchise  not  allowed  by  law 
to  natural  persons,  was  not  intended  to  be  included  by  the  stat- 
ute. 
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In  sev'eral  cases  where  it  was  said  that  the  tax  upon  a  cor- 
porate franchise  could  be  sustained  only  upon  the  ground  that 
it  was  an  excise  tax,  the  tax  would  have  been  invalid  as  a 
property  tax  solely  for  the  reason  that  it  was  in  effect  levied 
on  property  exempt  from  state  taxation  under  the  laws  of  the 
United  States:  See  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594,  597  et  seq.,  10  Sup.  Ct.  Rep.  593. 

The  power  of  a  state  to  impose  a  tax  on  the  franchise  of  a 
corporation,  in  the  nature  of  an  excise  or  duty,  does  not,  how- 
ever, exclude  the  taxation,  in  a  proper  case,  by  a  valuation 
made  by  the  assessor:  Spring  Valley  . Water  Works  v.  Schot- 
tler,  62  Cal.  69,  112. 

Under  the  authorities,  there  can  be  no  question  that  a  state 
may  provide  for  the  taxation  of  a  corporate  franchise  as  prop- 
erty of  the  corporation. 

It  is  further  contended  that  a  corporate  franchise  is  not 
a  franchise  within  the  meaning  of  the  provisions  of  our  state 
constitution  relating  to  taxation,  and  that  this  state  has  made 
no  provision  authorizing  an  assessment  thereof. 

The  question  thus  presented  can  hardly  be  said  to  be  a 
debatable  one,  in  view  of  certain  decisions  of  this  court  ren- 
dered shortly  after  our  present  state  constitution  went  into 
effect,  determining  the  effect  of  the  provisions  of  such  consti- 
tution in  the  matter  of  the  taxation  of  property  of  corporations. 

The  constitution  adopted  in  1879.  after  providing  that  all 
property  in  the  state  not  exempt  under  the  laws  of  the  United 
States  shall  be  taxed  in  proportion  to  its  value,  declares  that 
the  word  "property"  as  used  in  this  connection  includes 
"moneys,  credits,  bonds,  stocks,  dues,  franchises,  and  all 
other  matters,  and  things,  real,  personal,  and  mixed,  capable 
of  private  ownership":  Const.,  art.  13,  sec.  1.  The  legislature 
thereupon  repealed  section  SGIO  of  the  Political  Code,  providinu" 
for  the  assessment  of  shares  of  stock  to  the  owners  thereof,  the 
assessable  value  thereof  to  be  determined  by  deducting  from  tlie 
jnarkct  value  of  the  entire  capital  stock  the  value  of  all  proportv 
assessed  to  it  and  dividing  the  remainder  by  the  entire  nuntlior 
of  shares,  and  added  a  new  section  to  that  code  (section  360S), 
in  which  they  declared  that  ^^^  shares  of  stock  in  corporation'^ 
possess  no  intrinsic  value  over  and  ahove  the  actual  value  of  llio 
property  of  the  corporation  which  they  represent,  that  tlic  as- 
sessment and  taxation  of  such  shares  and  also  of  the  coriiorai- 
property  would  be  double  taxation,  that  all  property  bclonirinu' 
to  corporations  shall  be  assessed  and  taxed,  but  that  no  as-.'-^^- 


138  American  State  Reports,  Vol.  100.     [California, 

ment  shall  be  made  of  shares  of  stock:  Amendments  to  Codes, 
1881,  pp.  56,  59.  Immediately  after  the  enactment  of  this 
legislation,  the  question  of  the  liahility  of  shares  of  stock  in  cor- 
porations to  assessment  to  the  holders  thereof  came  before  this 
court.  It  was  held  that  the  language  of  the  constitution  clearly 
forbade  double  taxation;  that  the  legislature  had  the  right  there- 
under to  say  that  all  the  property  of  the  corporation  should  be 
assessed  to  the  corporation,  and  the  same  property  should  not 
again  be  assessed  for  the  same  tax ;  that  the  "property"  of 
the  corporation  included  its  franchise  and  ever>i;hing  else 
evidenced  by  the  certificates  of  stock;  that  while  the  share  of 
each  stockholder  was  undoubtedly  property,  it  was  an  interest 
in  the  very  property  held  by  the  corporation,  and  nothing 
more;  and  that  when  all  the  property  of  the  corporation, 
including  its  franchise,  was  assessed,  which  it  was  to  be  pre- 
sumed would  be  done  by  the  assessor  in  obedience  to  the  re- 
quirements of  the  law,  any  further  assessment  of  the  shares 
to  the  individual  stockholders  would  be  double  taxation :  People 
V.  Badlam,  57  Cal.  594.  This  case  necessarily  involved  the 
question  as  to  the  constitutionality  of  section  3608  of  the 
Political  Code,  prohibiting  the  assessment  of  shares  of  stock 
to  the  holders  thereof.  Such  shares  being  undoubtedly  prop- 
erty, unless  they  were  otherwise  assessed,  the  section  was 
clearly  unconstitutional,  in  view  of  the  provision  of  the  consti- 
tution requiring  all  property  to  be  taxed.  According  to  the 
decision  of  the  court  they  were  under  the  law  to  bo  otherwise 
assessed — i.  e.,  everything  represented  by  the  certificates  was  to 
be  assessed  to  the  corporation :  See,  also,  San  Francisco  v. 
]\Ia(key,  21  Fed.  539,  3  West  Coast  Rep.  697. 

In  the  later  case  of  Spring  Valley  Water  Works  v.  Schottler, 
62  Cal.  69,  117,  this  court,  speaking  of  the  repeal  of  section 
3640  of  the  Political  Code,  and  the  enactment  of  section  3608 
of  tlie  Political  Corle.  already  noticed,  after  stating  that  under 
ilic  pcbemo  provided  by  section  3640  the  whole  property  of  the 
(•(iri)f)raiion.  including  franchise,  would  have  ^■'*''  been  taxed  by 
the  taxation  of  the  shares  to  the  owner  in  the  manner  indicated 
therein,  said  tlint  by  the  repeal  of  such  section  and  the  enact- 
ment of  seetion  3608  it  was  without  doubt  the  intention  of  the 
legislature  tliat  everytliing  entering  into  and  giving  value  to 
the  shares  should  Ijc  taxed  as  property  of  the  corporation. 

1'his  case  involved  the  question  as  to  the  validity  of  the  ac- 
tion of  the  board  of  sujxTvisors  of  San  Francisco,  sitting  as 
a  boani  of  equalization,  raising  tlie  assessment  of  tlie  franchise 
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of  the  plaintiff  from  five  thousand  dollars  to  five  million  dol- 
lars. It  appeared  from  the  record  in  the  case  that  the  super- 
visors held  the  difference  between  the  value  of  the  tangible 
property  of  the  corporation  and  the  aggregate  market  value 
of  the  shares  of  stock  in  the  company  to  be  the  value  of  the 
franchise.  Practically  every  objection  made  to  the  assess- 
ment here  involved  was  made  in  that  case  by  eminent  attorneys 
representing  various  corporations,  including  this  plaintiff.  The 
opinion  of  the  court,  signed  by  all  of  the  six  justices  who 
participated  in  the  case,  overruling  each  of  the  objections,  has 
been,  so  far  as  the  records  of  this  court  show,  accepted  up  to  this 
time  as  a  correct  exposition  of  the  law  of  California  relative  to 
the  taxation  of  franchises  of  corporations, 

WTiile  the  plaintiff  in  that  case  possessed  the  right  to  lay 
down  pipes  in  the  streets,  alleys,  and  ways  of  a  city,  and  to 
collect  rates  for  water  furnished,  which  were  said  to  be  fran- 
chises, it  was  in  terms  declared  by  the  court  that  its  exist- 
ence and  right  to  employ  its  corporate  powers  is  a  franchise, 
and  the  court  said  in  regard  thereto :  "We  have  no  doubt 
that  it  was  the  intention  of  those  who  framed  and  ratified 
the  constitution  to  place  such  franchises  in  the  category  of 
property  to  be  taxed To  hold  that  a  private  corpora- 
tion does  not  own  its   franchise  right,  power,   and  privileges 

would  be  both  novel  and  untenable The  franchise  of 

a  corporation  is  and  can  be  well  defined  to  be  the  right  of 
the  corporation  to  exist  and  exercise  the  powers  and  privileges 

vested  in  it  by  its  charter From  the   foregoing  cases, 

it  would  seem  that  there  can  be  no  doubt  of  the  power  of  a 
state  to  tax  the  franchise  at  its  assessed  value."  Commenting 
on  the  decision  in  People  v.  Badlam,  57  Cal.  594,  the  court 
said  that  in  that  case  it  was  held  that  the  franchise  of  a  ^^"^  cor- 
poration of  the  character  of  those  named  in  the  petition 
therein,  which  included  a  banking  company,  a  gaslight  com- 
pany, a  smelting  and  lead  company,  and  a  water  company,  is 
taxable  property  of  the  corporation.  It  was  further  declared 
that  the  tax  must  be  according  to  the  valuation  made  by  tlie 
officer  appointed  for  that  purpose,  subject  to  equalization  by 
the  board  of  equalization.  The  method  of  determining  the 
value  of  the  franchises  there  employed  was  declared  by  the 
court  to  have  been  held  to  be  within  the  powers  of  the  assessor 
in  San  Jose  Gas  Co.  v.  January,  57  Cal.  G14,  and  impliedly 
approved  as  a  correct  mode  in  People  v.  BadUim,  57  Cal.  594. 
See,  also,  Spring  A^alloy  Water  Works  v.  Barber,  99  Cal.  oG, 
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33  Pac.  735,  21  L.  E.  A.  41G;  San  Jose  Gas  Co.  v.  January,  57 
Cal.  614;  London  etc.  Bank  v.  Block,  117  Fed.  900. 

It  is  souijlit  to  distingiiish  the  case  at  bar  from  those  of 
Spring  Yailey  Water  Works  v.  Sehottler,  62  Cal.  69,  112, 
Spring  A'allcy  Water  Works  v.  Barber,  99  Cal.  36,  33  Pac. 
735,  21  L.  R.  A.  416,  and  San  Jose  Gas  Co.  v.  January,  57  Cal. 
614,  upon  the  ground  that  in  each  of  the  cases  cited  other 
franchises  were  possessed  by  the  corporations,  the  waterworks 
having  and  exercising  the  right  to  lay  pipes  in  the  streets,  ways, 
and  alleys  of  the  city,  and  to  collect  rates  for  water  furnished, 
and  tlie  gas  company  liaving  and  exercising  the  right  to  use  the 
streets  and  lay  pipes  tberein  for  supplying  a  city  with  gas. 

The  distinction  is  in  no  way  material  to  the  controversy 
here.  As  already  shown,  it  was  definitely  determined  in 
Spring  Valley  Water  Works  v.  Sehottler,  62  Cal.  69,  112,  that 
whatever  other  franchises  the  water  corjioration  possessed,  its 
existence  and  riglit  to  employ  its  corporate  powers  was  a  fran- 
chise, constituting  taxalile  property.  Aside  from  this,  however, 
the  other  rights  possessed  by  the  waterworks  and  gas  company 
were  rights  granted  by  express  provisions  of  the  constitution  to 
every  individual  in  the  state  and  to  every  company  incor- 
porated under  the  laws  of  the  state  for  the  purpose  of  sup- 
X)lying  any  municipality  and  its  inhabitants  with  water  or 
artificial  light:  Const.,  "^  arts.  11  (sec.  19),  14.  While  the 
generality  of  the  grant  does  not  deprive  such  right  of  the 
character  of  franchises,  they  have  value  only  so  far  as  the  ex- 
ercise thereof  contributes  to  the  value  of  the  capital  of  the 
corporation,  and  are  precisely  the  same  in  this  respect  as  the 
exercise  of  the  corporate  franchise.  As  was  aptly  said  of  such 
^^'^  otlier  rights  or  franchises  by  counsel  in  S])ring  Valley  Water 
Works  V.  Sehottler.  62  Cal.  69,  112,  no  one  can  sell  them,  for 
overylody  has  them,  and  no  person  can  gain  by  the  accession  of 
sueli  riglits  of  oiliers. 

It  is  urired  thai  the  assessment  on  the  corporate  franchise  is 
in  this  case  grossly  unjust  as  to  amount,  that  the  assessor's 
nietlioil  of  arrixiii'i  at  such  valuation  is  impro])er  and  unjust, 
and  that  it  inchidcs  sudi  element-s  as  dividends  or  profits,  earn- 
ing po\v<T,  and  goodwill.  The  assessed  value  of  the  franchise, 
it  will  be  observe-!,  is  a  fraction  over  twenty-fi\e  per  cent  of  the 
total  value  of  the  intangible  property  of  the  corporation,  as- 
certained by  a  deduction  of  the  value  of  the  tangible  property 
from  the  nuirket  value  of  the  shares  of  stock. 
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Tlie  value  of  the  franchises  of  a  corporation  is  not  limited 
by  the  cost  of  obtaining  them.  If  it  were  so  limited,  such 
franchises  as  the  right  to  use  the  public  streets  for  water- 
pipes  or  gas-pipes,  for  the  purpose  of  supplying  a  municipalitj^ 
and  its  inhabitants  with  water  or  gas,  would  be  valueless  and 
unassessable,  for  everybody  possesses  such  rights  under  the 
terms  of  our  constitution.  It  is  the  exercise  of  the  right  that 
gives  the  value  that  our  laws  require  to  be  taxed.  As  was  said 
in  San  Jose  Gas  Co.  v.  January,  57  Cal.  614,  616 :  "In  a 
pecuniary  sense,  the  value  of  franchises  may  be  as  various  as 
the  objects  for  which  they  exist  and  the  methods  by  which 
they  are  employed,  and  may  change  with  every  moment  of 
time;  'but  that 'franchises  are  property,  and  are  to  be  taxed 
in  some  method  in  proportion  to  value  is  a  part  of  the  para- 
mount law  of  this  state."  In  the  same  case,  it  was  said  by 
the  court,  speaking  of  the  method  employed  by  the  assessor  in 
arriving  at  the  valuation  of  certain  mains :  "The  duty  of  mak- 
ing the  valuation  was  cast  upon  the  assessor.  The  method  of 
arriving  at  the  valuation,  the  process  by  which  this  mind 
reached  the  conclusion  [in  case  where,  as  here,  it  is  not  pre- 
tended that  he  acted  fraudulently  or  dishonestly],  is  matter 

committed  to  hisi  determination If  he    erred    in    his 

judgment,  the  remedy  was  by  application  to  the  board  of 
equalization,  and  the  courts  will  not  revise  the  judgment  of 
these  officers  upon  such  questions."  This  appears  to  be  deter- 
minative of  the  contention  here  made.  While  the  complaint 
herein  alleged  fraudulent  motives  on  the  part  of  the  ^^^  assessor, 
the  allegation  was  denied,  and  no  finding  was  made  therein — 
and  no  point  is  made  as  to  the  failure  of  the  court  to  make 
such  finding.  Wliether  or  not  the  whole  difference  between  tlie 
aggregate  market  value  of  the  shares  of  stock  and  the  value  ot 
the  tangible  property — viz.,  $2,943,096.92 — was  the  value  of 
the  franchise,  the  assessor  certainly  had  the  right  to  take  the 
value  of  the  shares  into  consideration  in  determining  the  value 
of  the  franchise;  and  were  we  at  liberty  to  review  the  judgment 
of  the  assessor  and  of  the  board  of  equalization  upon  those  mat- 
ters, we  could  not  say  that  an  assessment  of  $750,000  thereon 
is  unjust,  or  that  it  includes  sucli  elements  as  dividend  or  profit 
earning  power,  or  goodwill,  which,  it  is  claimed,  should  not  be 
taken  into  consideration  in  determining  the  value  of  the  property 
of  the  corporation.  In  this  connection,  it  will  be  observed  that 
these  elements,  so  far  as  they  may  enter  into  the  value  of  sliares 
of  stock,  would  be  included  in  an  assessment  of  sucli  shares  to 


142  AiMERiCAN  State  Eeports,  Vol.  100.     [California, 

the  stockholders,  a  method  of  assessment  which  the  estate  is  at 
liberty  to  adopt — in  fact  hound  to  adopt — unless  such  shares 
are  otherwise  covered  by  the  assessment  of  the  property  of  the 
corporation. 

It  is  clear  that  if  the  laws  of  this  state  properly  express  the 
intention  that  everything  that  gives  value  to  the  shares  of  a 
corporation  shall  be  assessed  as  property  of  the  corporation,  the 
true  value  of  those  shares  is  a  most  important  element  in  de- 
termining the  value  of  such  property. 

Finally,  it  is  urged  that  the  assessment  is  in  violation  of  the 
fourteenth  amendment  of  the  constitution  of  the  United  States, 
in  that  a  corporation  is  thereby  compelled  to  pay  a  tax  of 
$12,187.76  for  carrying  on  a  "common  business,  banking,  that 
everyone  has  a  right  to  carry  on,"  while  any  person  or  partner- 
sliip  may  carry  on  the  same  business  without  paying  any  tax. 

If  this  contention  be  well  founded,  it  of  course  follows  that 
no  tax  whatever  can  be  imposed  by  any  state  on  the  corporate 
franchise  of  any  corporation  which  is  engaged  in  a  business 
open  to  all  who  choose  to  engage  therein.  In  view  of  the  many 
decisions  of  the  United  States  supreme  court  already  cited, 
upholding  the  taxation  by  states  of  corporate  franchises,  it 
would  appear  unnecessary  to  further  discuss  this  claim.  As 
^"^'  was  said  by  the  learned  circuit  judge  in  London  etc.  Bank 
V.  Block,  117  Fed.  900,  in  upholding  an  assessment  on  such  a 
corporate  franchise:  "The  assessment  is  not  ....  upon  tlie 
business  or  occupation  of  a  banker,  but  upon  the  property  of 
coni])hiinant  embraced  in  the  unity  of  the  franchise  of  the  cor- 
poration to  have  perpetual  succession,  to  have  a  common  seal, 
and  to  act  in  all  its  business  transactions  of  a  jreneral  bankinir- 
house  with  those  special  advantages  which  are  incident  to  cor- 
porate existence."  A  person  or  partnersliip  engaged  in  the  same 
business  lias  no  such  property. 

The  judgnient  of  the  superior  court  is  afhrmed. 

Shaw,  J. ,  Van  Dyke,  J. ,  and  Lorigan,  J. ,  concurred. 

]\IcFAl{L.\XD,  J.,  dissenting.  I  dissent,  and  at  some  fu- 
<"'■<■  lime  if  other  duties  j)ermit,  will  express  mv  views  on 
the  question  here  involved  more  fully.  At  present  I  will  sav 
only  this:  the  only  assessment  actually  made  was  of  aj)pellant'"s 
"franchise."  This  attempted  assessment  was  under  any  view 
void  for  want  of  description.  If  there  be  any  particular  prop- 
erty em])raced  under  the  general  category  "franchise''  wliieh 
is  assessahle,  such  particular  property  must  be  descril)ed  in  some 
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manner  sufficient  to  identify  it.  The  mere  word  "franchise" 
is  no  more  descriptive  of  any  particular  property  flian  would 
■be  the  words  "an  easement''  or  "a  piece  of  land."  2.  It  appears, 
however,  that  the  only  franchise  of  appellant  intended  to  be 
assessed  was  its  mere  franchise  to  be  a  corporation.  But  such 
a  franchise,  assuming  it  to  belong  to  the  corporation,  and  not 
to  the  stockholders,  is  not  assessable,  because  it  has  no  ascertain- 
able value  under  the  rule  prescribed  by  the  state  constitution 
and  the  statute  for  determining  assessable  value :  Const.,  art.  13, 
sec.  1;  Pol.  Code,  sec.  3617.  It  cannot  be  transferred  by  the 
owner,  nor  seized  and  sold  under  execution  or  other  process  of 
law,  and  is  not  in  any  way  vendible.  In  this  respect  it  cannot 
be  distinguished  from  a  "seat"  in  a  stock  board,  which  was  held 
in  Lowenberg  v.  Greenebaum,  99  Cal.  162,  37  Am.  St.  Eep.  42, 
33  Pac.  794,  21  L.  E.  A.  399,  not  to  be  property  in  the  sense 
that  it  could  be  seized  and  sold.  3.  The  assessor  reached  the 
conclusion  that  this  franchise  was  of  the  value  of  $750,000,  at 
which  amount  he  assessed  it,  by  the  process  of  ^^^  deducting 
the  total  value  at  which  all  the  tangible  property  of  the  appel- 
lant had  been  assessed  from  the  value  of  all  the  shares  of  its 
capital  stock  as  shown  by  sales  thereof  in  the  market.  This 
was  not  fixing  the  value  of  the  only  franchise  attempted  to  be  as- 
sessed— to  wit,  the  right  to  be  a  corporation ;  it  was  merely  an 
attempt  to  assess  the  goodwill  of  the  appellant  as  a  business 
concern,  and  was  an  unlawful  discrimination  against  the  appel- 
lant and  in  favor  of  partnerships,  individuals,  and  all  other 
"persons,"  whose  tangible  property  alone  is  assessed,  and  not 
the  goodwill  of  their  established  business.  The  value  of  the 
franchise  to  be  a  corporation  is  not  affected  by  the  fact  that 
the  corporation  afterward  does  a  successful  or  unsuccessful  busi- 
ness. 

BEATTY,  C.  J.,  dissenting.  I  agree  with  Justice  McFar- 
land  that  the  mere  franchise  to  be  a  banking  corporation  is 
not  susceptible  of  valuation  according  to  the  criterion  of  value 
established  by  the  statute:  Pol.  Code,  sec.  3617,  subd.  5.  It 
is  not  transferable  or  vendible  any  more  than  a  brokers  scat 
in  the  stock  and  exchange  board;  and  unless  we  are  prepared  to 
overrule  the  decision  in  San  Francisco  v.  Anderson,  103  Cal. 
70,  42  Am.  St.  Rep.  98,  36  Pac.  1034,  and  at  the  same  time  to 
pronounce  the  code  definition  of  value  unconstitutional,  I  cannot 
see  how  the  judgment  in  this  case  can  be  affirmed.  The  in- 
validity of  the  assessment  of  appellant's  franchise  is  to  mv  mind 
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much  clearer  than  that  of  the  broker's  seat,  for  it  was  made  to 
appear  in  the  case  cited  that  the  privileges  attaching  to  a  seat 
in  the  stock  board  were  of  considerable  pecuniary  value  to  the 
member,  whereas  there  is  notliing  to  show  that  the  right  to  con- 
duct the  banking  business  is  of  any  greater  value  to  a  corpora- 
tion than  to  be  a  copartnership,  and  in  case  of  a  partnership  it  is 
not  regarded  as  having  any  value  whatever.  The  truth  is, 
that  wlion.  as  in  this  case,  a  valuation  of  a  franchise  of  a  bank- 
ing or  trading  corporation  is  made  'by  taking  the  whole  or  a 
part  of  the  difference  between  the  market  value  of  its  shares 
and  tlie  value  of  its  tangible  assets,  such  valuation  necessarily 
includes,  and  i?  mainly,  if  not  wholly,  composed  of,  the  value 
of  the  goodwill  of  the  business,  and  the  franchise  has  little  or 
nothing  to  do  with  it.  Whether  the  goodwill  of  a  business  is 
subji'ct  to  taxation  or  not  is  a  question  ^^^  never  decided  by 
this  couit;  but  conceding  it  to  be  property  liable  to  taxation,  I 
am  clear  tliat  it  should  be  assessed  eo  nomine,  and  assessed 
equally  to  all  persons  natural  and  artificial.  If  it  be  true,  as 
contended  by  ap]iellant,  that  goodwill  is  never  assessed  to  natural 
])orsons,  it  is  an  unjust  discrimination  to  assess  it  to  corpora- 
tions merely  because  the  market  price  of  their  shares  affords  a 
means  of  estimating  its  value.  Upon  the  grounds  thus  brieily 
indicated.  I  dissent  from  the  judgment, 
liehcai'iiig  denied. 

Px'atty.   C.   J.,   McFarland,   J.,   and   ITenshaw,   J.,   dissented 
from  the  order  denyinjr  a  rehearing. 


A  Frtnii-hisc,  as  property,  is  liable  to  taxation,  according  to  its 
valuo,  for  tlie  support  of  government:  Mavor  etc.  of  Baltimore  v. 
Baltimore  etc.  R.  R.  Co.,  G  Gill,  288,  48  Am."  Dee.  531;  State  v.  Bank 
of  Smyrna,  2  lloust.  99,  73  Am.  Dec.  609.  As  to  how  the  value  of  a 
franchise  is  ascertained,  see  Sullivan  v.  Lear,  23  Fla.  463,  11  Am.  St. 
Rep.  asK.  2  South.  846. 
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SUMMERVILLE  v.  MARCH. 
[142  Cal.  554,  76  Pac,  388.] 

MORTGAGES— Rights  of  Purchasers  of  Parcels  in  the  Event 
of  Subsequent  Foreclosure. — The  fact  that  a  purchaser  of  part  of  the 
mortgaged  premises  does  not  appear  in  a  suit  to  foreclose  and  there 
seek  to  obtain  relief  by  having  the  parcels  other  than  that  sold  to  him 
first  offered  for  sale,  does  not  destroy  his  right.  The  only  effect  of 
such  failure  is  that  the  right  is  transferred  to  any  surplus  that  may 
arise  on  the  foreclosure  sale,  and  his  interest  in  such  surplus  may  be 
presented  and  determined  upon  the  sheriff's  return  of  the  sale.  (pp. 
147,  148.) 

JUDICIAIi  SALE. — Inadequacy  of  Price  Alone  is  not  a  suffi- 
cient ground  for  setting  aside  a  foreclosure  sale.     (p.  148.) 

JUDICIAL  SALE  in  Parcels  When  the  Decree  Directs  a  Sale  as 
a  Whole. — Though  a  decree  of  foreclosure  directs  the  property  to  be 
sold  in  one  parcel  and  as  a  whole,  a  sale  thereof  in  parcels  is  not 
void  and  works  no  prejudice  to  parties  claiming  under  the  mortgagor, 
when  t'he  parcel  not  sold  is  one  which,  as  between  them  and  a  prior 
grantee  of  the  mortgagor,  they  have  no  right  to  insist  upon  the  sale 
of.     (p.  148.) 

JUDICIAL  SALE,  When  will  not  be  S3t  Aside  for  Irregular- 
ity.— A  court  will  not  entertain  proceedings  to  set  aside  a  foreclosure 
sale  for  irregularity  in  offering  the  property  for  sale  in  a  mode  ditter- 
ent  from  that  provided  in  the  decree,  the  price  realized  being  ade- 
quate, on  the  ground  that  if  offered  for  sale  in  a  different  manner,  the 
property  might  by  some  fortuitous  circumstance  have  brought  more 
than  its  value,      (p.  148.) 

JUDICIAL  SALE,  Irregularity,  Burden  of  Proof,  Prejudice 
from. — One  who  seeks  to  set  aside  a  judicial  sale  for  irregularity  iu 
the  mode  of  ofl'ering  the  property  for  sale  must  assume  the  burden  of 
proving  that  injury  resulted  to  him  therefrom,      (p.   149.) 

JUDICIAL  SALE,  Irregularity  will  not  Alone  Justify  Setting 
Aside  of. — An  irregular  foreclosure  sale  will  not  be  set  aside  unless 
it  is  shown,  either  from  the  nature  of  the  irregularity  itself  or  by  ex- 
trinsic evidence,  that  injury  was  caused  thereby,      (p.   149.) 

LIS  PENDENS.— Wliere  a  Foreclosure  Sale  is  Valid,  it  is  im- 
material what  rights  have  been  acquired  by  the  moit^^agor  during  the 
pendency  of  the  action.  Such  rights  are  all  subject  to  the  decree  of 
foreclosure  and  are  extinguished  by  a  sale  theruumlcr  and  a  C(iu\ey- 
ance  executed  juirsuant  thereto.      (]>.  149.) 

COSTS  OF  ACTION  to  Quiet  Title.— Where  persons  by  tlieir 
cross-complaint  filed  in  an  action  to  quiet  title  make  it  ncccs-^ary 
for  another  party  to  such  action  to  continue  his  appeavance  iu  court, 
he  may  recover  whatever  costs  he  is  thus  compelled  to  incur  from  the 
parties  who  unjustly  bring  or  keep  him  in  court,      (pp.  149,  150.) 

C.  IT.  Fairall,  Joshua  B.  Webster    and  J.  F.  Raiiige,  for  the 
appellants. 

Xicoll,  Orr  &  Xiitter,  Alexander  D.  Keycs  and  Jacobs  &  Flack, 
for  the  respondents. 
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»»*  SHAW,  J.  The  plaintiff  and  the  defendants  Graf  and 
Benjamin  respectively  and  separately  appeal  from  the  judgment 
in  favor  of  defendants  Stevinson  and  Humboldt  Savings  and 
Loan  Society,  the  appeal  being  based  upon  the  judgment-roll 
alone.  The  complaint  is  in  the  ordinary  form  of  an  action  to 
determine  and  quiet  title  to  certain  lands  embracing  about  five 
hundred  acres.  The  defendant  Stevinson  answered,  claiming 
title  in  himself  and  asking  a  decree  accordingly.  The  defend- 
ants Benjamin  and  Graf  each  separately  filed  a  cross-complaint 
setting  up  certain  interests  in  the  land,  and  asking  that  their  re- 
spective titles  thereto  be  quieted.  Numerous  questions  '^^^  are 
discussed  in  the  briefs,  but  in  view  of  the  conclusion  we  have 
readied  uj)on  the  principal  question,  which  is  determinative  of 
tlie  case,  we  do  not  deem  it  necessary  to  discuss  the  others. 

The  court  l)elow  gave  judgment  that  defendant  Stevinson  was 
tlie  owner  of  tlie  land  in  fee  simple,  and  that  he  and  the  de- 
fendant Humboldt  Savings  and  Ix)an  Society  recover  their  costs 
of  tlie  appellants  herein.  Stevinson's  claim  is  based  on  a  sher- 
iff's sale  made  on  a  decree  of  foreclosure  in  an  action  brought  by 
the  Humboldt  Savings  and  Loan  Society  against  Elizabeth  x\nn 
]\rarcli  and  others  in  the  superior  court  of  San  Joaquin  county. 
That  action  was  begun  on  October  7,  1893,  against  the  mort- 
gagors alone,  and  a  notice  of  the  pendency  of  the  action  was  filed 
in  the  recorder's  office  of  said  county  on  the  same  day.  On  ti:c 
]  1th  of  October,  1893,  the  mortgagors,  who  were  then  the  owners 
of  the  land,  subject  to  the  foreclosure  proceeding,  executed  a 
deed  conveying  to  one  George  B.  Sjierry.  a  defendant  herein,  a 
certain  parcel  of  the  mortgaged  land  containing  about  one  hun- 
dred acres,  'i'his  deed  was  recorded  on  October  12,  1893,  and 
Sperry  itniiieiliately  took  possession  of  the  land  so  conveyed  to 
liiin,  anil  continned  to  occupy  and  possess  the  sanu>  until  the 
time  of  the  foreclosure  sale.  The  appellants  each  claim  rights 
in  tlie  land  based  on  execution  sales  upon  judgments  rendered 
iigainsi.  one  or  7iior(>  of  the  mortgagors  subsequently  to  the  exe- 
(•iition  of  ilie  deed  to  Sperry  and  prior  to  the  foreclosure  sale. 
Tlie  plaint  ill'  in  bis  complaint  does  not  mention  this  foreclosure 
sale.  Tlio  crnss-eom]ilaints  of  the  defendants  Graf  and  Benja- 
min are  bill-  in  ef|uity,  seeking  to  set  aside  the  sale  upon  the 
!-ole  LTound  that  the  -ame  was  not  conducted  in  the  manner 
directed  in  i!ie  di  rree  of  foreelosure.  The  mortgage  upon  which 
tlie  decree  \\  a  -  lia>ed  provided  that,  in  the  event  of  foreclosure, 
the  ])reniises.  at  flie  opt  inn  of  ilie  morl  i!"agee,  might  be  sold  in 
several  parcels,  or  as  a  wliole  in  one  ])areel.     The  decree  of  fore- 
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closure,  which  was  entered  upon  December  13,  1894,  directed 
that  the  premises  be  sold  "in  one  parcel  as  a  whole  and  as  one 
farm."  The  sale  did  not  take  place  until  November  27, 
1899.  The  plaintiff  in  the  foreclosure  suit  and  several  of  the 
mortgagors,  and  also  said  Sperry,  were  present  at  the  sale. 
Sperry  and  the  mortgagors  present  requested  the  sheriff  to  offer 
the  land  in  separate  ^^"^  parcels,  first  offering  the  portion  of 
the  property  not  conveyed  to  Sperry  by  the  deed  above  men- 
tioned. The  plaintiff  consented  to  this,  and  thereupon,  in 
pursuance  of  this  agreement,  the  sheriff  first  offered  the  prop- 
erty remaining  to  the  mortgagors  after  the  conveyance  to 
Sperry,  whereupon  Sperry  bid  therefor  the  sum  of  sixteen 
thousand  seven  hundred  and  twenty-two  dollars,  which  was 
eighty  dollars  and  fifty  cents  in  excess  of  the  amount  necessary 
to  pay  the  mortgage  debt,  interest,  and  costs.  The  court  finds 
that  the  sum  bid  by  Sperry  was  a  fair  and  reasonable  price  for 
the  premises  sold  to  him,  and  that  the  premises  so  sold  to  him 
were  not  then  of  any  greater  value  than  the  sum  bid.  There- 
after the  sheriff's  deed  was  made  in  pursuance  of  the  sale  to 
Sperry,  and  the  defendant  Stevinson  has  since  acquired  all  the 
interest  of  Sperry  under  the  foreclosure  sale,  and  also  his  title 
to  the  one  hundred  acres  previously  purchased  by  him  from  the 
mortgagors.  It  is  not  claimed  by  the  appellants  that  there  was 
any  fraudulent  or  unfair  practices  in  connection  with  the  fore- 
closure sale.  The  sole  objection  to  the  validity  of  the  sale  is, 
that  the  sheriff  disobeyed  the  directions  contained  in  the  decree 
that  the  premises  be  sold  as  a  whole  and  as  one  farm.  It  is 
contended  that  the  appellants,  having  succeeded  to  the  interests 
of  some  of  the  mortgagors,  had  a  right  to  have  the  sale  made 
in  strict  accordance  with  the  directions  in  the  decree,  and  that 
they  were  prejudiced  by  the  sale  as  made,  because,  if  the  whole 
of  the  property  had  been  sold,  there  would  have  been  a  larger 
surplus  to  divide  among  those  interested  therein,  in  which  case 
they  claim  tliat  they  would  have  been  entitled  to  a  larger  sum 
of  money  than  they  will  receive  under  the  sale  as  made. 

This  contention  is  based  chiefly  on  the  theory  that  they  would 
have  been  entitled  to  some  portion  of  the  proceeds  of  the  land 
sold  to  Sperry  in  case  that  tract  had  been  included  in  the  fore- 
closure sale.  This,  however,  is  a  misconception  of  their  rights 
in  the  premises.  Under  section  2899  of  the  Civil  Code  the  rule 
is,  that  where  a  mortgagor  has  sold  a  portion  of  the  mortgaged 
land,  the  mortgage  must  be  enforced  first  against  the  unsold 
portion  of  the  mortgaged  premises  before  resort  can  be  had  to 


148  American  State  Reports^  Vol.  100.     [California, 

the  portion  sold,  Sperry,  it  is  true,  did  not  appoar  in  the  fore- 
closure suit  and  ask  that  the  decree  preserve  his  rights  in  this 
respec-t.  Tliis  right  of  the  purchaser  of  a  portion  of  the  mort- 
gaged preuiiscs  is,  however,  not  entirely  °"*  lost  to  him  hy  liis 
Failure  to  seek  or  ohtain  the  relief  in  tlie  action  in  which  the 
mortgage  is  foreclosed.  The  only  effect  of  such  failure  is,  that 
the  right  is  transferred  to  any  sur])lus  that  may  arise  upon  the 
foreclosure  sale.  Therefore,  if  the  entire  mortgage  premises  had 
lK>en  sold  at  the  foreclosure  sale,  in  the  division  of  the  surplus 
Sperry  would  liavc  been  entitled  to  the  whole  of  it  if  the  same 
liad  been  necessary  to  make  up  his  proportion  of  the  purchase 
I'rice.  Upon  the  coniing  in  of  the  sheriff's  return  of  the  fore- 
closure sale  he  could  have  appeared  and  had  his  right  deter- 
mined. The  appellants  here  would  have  no  right  whatever  to 
such  portion  of  the  surplus  as  Sperry's  land  represented  in  the 
])urehase  price.  The  sale  of  the  whole  of  the  premises  in  one 
parcol  would  therefore  not  increase  the  amount  of  the  surplus 
to  which  they  would  be  entitled,  and  they  are  in  no  ro-peet  dam- 
aged by  the  failure  to  sell  Sperry's  land  with  the  other  tract. 

The  only  ground  upon  which  they  could  claim  that  they  were 
prejudiced  would  l)e  upon  the  theory  that,  if  the  whole  tract 
liad  been  sold  together,  it  would  have  brouglit  more  as  a  wliole 
than  it  did  upon  the  parcels  being  sold  separately  and  ihat  tlie 
sur]ilus  to  which  they  would  have  been  entitled  would  have  been 
soincwlint  increased.  It  is  well  settled  that  inadequacy  of  ]irice 
alone  is  not  a  sulficient  ground  for  setting  aside  a  foreclosure 
^alo:  Central  Pacific  R.  R.  Co.  v.  Creed,  70  Cal.  501,  11  Pac. 
::•?:  Smith  V.  Randall.  6  Cal.  47,  05  Am.  Dec.  475;  Connick  v. 
Hill.  1-37  Cal.  105,  59  Pac.  832;  Humboldt  etc.  Society  v.  March, 
i:50  Cal.  :\-r,  .  OS  Pac.  908;  .Anglo-California  Bank  v.  Cerf,  142 
Cal.  :)();!,  75  J'ac.  902;  Freeman  on  Executions,  sees.  308-;M5; 
Kleher  on  Void  Judicial  Sales,  s(\'s.  355-:;57.  P)ut  even  tliis 
L^roiHul  is  taken  away  by  the  finding  of  the  court  that  t!ie 
proptTty  sold  to  Sporry  hy  the  shci'iJV  was  not  woi'iii,  at  the 
lime.  mf)rc  tlian  he  Itid  therefor,  and  tliv'  further  tindiii'j  that 
the  entire  Tiiort.i^auMl  premises  were  not  at  that  time  worth  more 
than  t.w<-nty-two  thou.smd  dollars.  A  court  will  not  entertain 
jiroeeediti'j-s  to  Set  aside  a  foreclosure  sale,  although  irregular, 
upon  the  sole  irrnund,  Tiot  thr.t  the  price  is  inadequate,  but  that 
po.-.-ihlv,  if  it  had  been  sold  in  a  dilferent  manner,  it  might  Isv 
-ome  furtuitou^  cin  ufP,-tane".v  lia\e  hrou'/ht  more  than  its  actual 
value.     There  i^  no  claim  made  that  there  was  any  peculiarity  in 
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the  situation  *"*^  of  the  two  parcels,  with  respect  to  each  other, 
of  such  character  that  their  value,  when  taken  together,  would 
exceed  the  sum  of  the  values  of  each  as  a  separate  farm.  The 
circumstances  indicate  the  contrary,  and  the  court  finds  that  the 
manner  of  selling  the  premises  in  two  parcels  did  not  cause  it 
to  sell  for  less  than  it  otherwise  would  have  brought.  If  there 
was  anything  that  would  make  the  premises  as  a  whole  more 
valuable  than  when  separated  into  two  parcels,  it  was  incumbent 
on  the  appellants  to  allege  and  prove  it.  An  irregular  sale  will 
not  be  set  aside  unless  it  is  shown  either  from  the  nature  of  the 
irregularity  itself  or  from  extrinsic  facts  that  injury  was  caused 
thereby :  Humboldt  etc.  Society  v.  March,  136  Cal.  321,  68  Pac. 
968.  If  a  sale  had  been  made  of  the  whole  tract,  and  its  full 
value,  as  found  by  the  court,  realized,  the  difference  between  the 
value  of  this  tract,  as  found  by  the  court,  and  the  value  of  the 
whole  tract  would  have  belonged  to  Sperry,  and  not  to  these  ap- 
pellants. Sperry,  having  been  the  first  purchaser,  had  the  first 
right,  and,  if  he  had  allowed  his  land  to  be  sold  with  the  other, 
he  would  have  been  entitled  upon  a  division  of  the  surplus  to 
the  entire  amount  which  the  court  should  find  represented  the 
proceeds  of  his  part  of  the  property.  The  court  did  not  err  in 
refusing  to  set  aside  the  sale.  The  sale  being  valid,  it  is  im- 
material what  rights  the  appellants  may  have  acquired  from 
the  mortgagors.  They  were  all  subject  to  the  decree  of  fore- 
closure and  to  the  rights  of  Sperry,  and  were  extinguished  by 
the  foreclosure  sale  and  the  deed  subsequently  executed  there- 
under. 

There  was  no  error  in  rendering  judgment  in  favor  of  Stcvin- 
son  and  Humboldt  Savings  and  Loan  Society  against  the  appel- 
lants for  costs.  Humboldt  Savings  and  Loan  Society  disclaimed 
any  interest  in  the  premises,  and  filed  its  disclaimer  before  the 
cross-complaints  of  the  appealing  defendants  were  filed.  So  far 
as  the  plaintifE  is  concerned,  its  disclaimer  prevented  tlie  plain- 
tiff from  recovering  costs  against  it.  Its  costs  against  the  plain- 
tiff could  not  exceed  the  amount  necessary  to  enable  it  to  file  its 
disclaimer.  Conceding  tliis  to  be  error,  it  would  be  for  a  sum  too 
trifling  to  justify  this  court  in  modifying  the  judgment.  As  to 
ihic  other  appellants,  by  their  cross-complaints  they  made  it  nec- 
essary for  the  corporation  defendant  to  continue  its  appearance 
in  court,  and,  whatever  costs  it  was  thus  compelled  to  incur,  it 
is  clearly  ^^^  entitled  to  recover  against  the  parties  wlio  un- 
justly brought  it  into  court.    It  will  not  be  seriously  contended 
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that  Stevinson  was  not  entitled  to  his  costs    against    all    the 
parties. 

The  juclgniont  is  afTirniod. 

Angellotti,  J. ,  and  Van  Dyke,  J. ,  concurred. 

Hearinor  in  Bank  denied. 


Mere  Inadeqnoen  of  Price,  unless  it  is  such  as  to  evidence  fraud  or 
unfairness,  does  not  ordinarily  authorize  the  setting  aside  of  a  judicial 
sale:  Clark  v.  Glos,  180  111.  556,  72  Am.  8t.  Eep.  223,  54  N.  E.  631; 
McDonnoll  v.  De  Soto  Sav.  etc.  Assn.,  175  Mo.  250,  97  Am.  St.  Rep. 
592,  75  S.  W,  438;  Koch  v.  West,  118  Iowa,  468.  96  Am.  St.  Kep.  394, 
92  X.  W.  663;  Stroup  v.  Eaymond,  183  Pa.  St.  279,  63  xVm.  St.  Eop. 
758,  38  Atl.  626;  Griffith  v. 'Milwaukee  Harvester  Co.,  92  Iowa,  634, 
54  Am.  St.  Rop.  573,  61  N.  W.  243.  Compare  Rogers  etc.  Hardware 
Co.  V.  Cleveland  Bldg.  Co.,  132  Mo.  442,  53  Am.  St.  Rep.  494,  34  S.  W. 
57;  Johnson  v.  Avcry,  60  Minn.  262,  51  Am.  St.  Rep.  529,  62  N.  W. 
283. 

.4  Fole  of  Prnpertti  en  .]faft.<te  under  execution  will  not  be  set  aside, 
unless  it  is  shown  that  a  larger  sum  would  have  been  realized  from 
the  sale  if  the  property  had  been  sold  in  parcels,  or  that  a  sale  of  less 
than  the  whole  tract  would  have  brought  sufficient  to  satisfy  the 
execution:  ITodepohl  v.  Liberty  Hill  Water  etc.  Co..  94  Cal.  588,  28 
Am.  St.  Rpp.  149,  29  Pac.  102d.  But  see  Tlawes  v.  Detroit  Fire  etc. 
Ins.  Co.,  109  Mich.  324,  63  .\m.  St.  Rep.  581,  62  N.  V/.  329;  Anniston 
Pipe  Works  V.  Williams.  106  Ala.  324,  54  Am.  St.  Rep.  51.  18  South. 
Ill;  Cdulev  V.  Redwine,  109  Ga.  640,  77  Am.  St.  Rep.  398.  35  S.  E.  92; 
Brock  V.  Berry,  132  Ala.  95,  90  Am.  St.  Rep.  896,  31  South.  517. 

Thr  T,ntr  of  TAs  Fend  hr  is  the  subject  of  a  monoofraphic  note  to  Stout 
V.  Philippi  Mfg.  etc.  Co.,  56  Am.  St.  Kep.  853-878, 


PEXRYX    I'RVVr    COMPANY   v.    SHERMAN- WOPRELL 

FIMTJ^  ('():^IP.\Ny. 

fl42  Cal.  643,  76  Pac.  484.] 

TRUSTEES'  SALE,  Effect  of  by  Relation.— Under  a  sale  au- 
thorized liy  a  trust  dedl  made  to  secure  the  payment  of  a  debt  and  a 
com  cyniHc  made  iiuisuaiit  thereto,  the  title  of  the  purc'Jiascjr  takes 
eftcci  l.y  r>'l.ilii)n  as  of  the  date  of  the  trust  deed.      (j).  152.) 

TRUSTEES'  SALE  of  Real  Property  -Effect  upon  the  Title 
to  Growing  Crops. — A  purchaser  under  a  trustee's  sale,  on  taking  pos- 
session, Ix'ciiincs  tlie  owner  of  fruit  growing  on  trees  on  the  (irop- 
erty,  anil  liis  title  is  not  affected  by  a  mortgage  covering  such  fruit 
made  after  the  execiition  an.d  recording  of  the  trust  deed.  (pp.  152, 
ir„3.) 

GROWING  CROPS— Effect  of  a  Chattel  Mortgage  as  a  Sever- 
ance Thereof  as  Against  the  Holder  of  a  Trrazt  Deed. — The  exocutina 
of  a  cliattel  inortg;ige  on  growing  cropg  of  i  ruit  after  the  giving  of 
a  trust  deed  by  the  mortgagor  cannot  operate  aa  a  severance  of  such 
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crop  from  the  land,  nor  otherwise  prejudice  the  rights  of  the  holder 
of  such  deed  or  a  purchaser  thereunder  who  obtains  title  and  takes 
possession  while  such  fruit  remains  on  the  trees,     (p.  153.) 

E.  P.  Tuttle  and  Charles  Tuttle,  for  the  appellant. 

Devlin  &  Devlin,  for  the  respondent. 

«43  CHIPMAN",  C.  The  Sherman-Worrell  Fruit  Company 
(hereafter  called  the  Sherman  company)  did  not  appear  in 
*'*■*  the  action.  Defendant  Farmers'  and  Mechanics'  Savings 
Bank  (hereafter  called  the  bank)  demurred  to  the  complaint; 
the  demurrer  was  sustained,  and  plaintiff  declining  to  amend, 
defendant  the  bank  had  judgment  dismissing  the  action  from 
which  this  ap]3eal  is  taken. 

It  appears  from  the  complaint  that  on  December  8,     1897, 
E.  B.  and  Dan  T.   Sherman,  predecessors  in  interest  of  the 
Sherman  company,  were  owners    of    certain    land    planted    to 
fruit  trees  in  Placer  county;  on  that    day    they  executed    to 
the  bank  their  promissory  note  for  four  thousand  five  hundred 
dollars,  and  to  secure  payment  of  same,  executed  also  on  that 
day  their  trust  deed  conveying  the  property  to  certain  trus- 
tees named  in  the  deed,  with  power  to  sell  and  execute  a  deed 
to  the  purchaser;  under  this  power  the  trustees  sold  the  prop- 
erty, and  on  June  15,  1901.  a  deed  of  said  property  was  exe- 
cuted and  delivered  to  the  bank  as  purchaser;  the  bank  went 
into  immediate  possession  of  the  land  and  the  fruit  crop  grow- 
ing   thereon.    It  further  appears  that  the   Sherman  company 
executed  to  plaintiff  a  chattel  mortgage  on  the  fruit  crop  grow- 
ing on  a  portion  of  the  land,  to  secure  a  loan  of  three  hundred 
dollars,  made  to  the  Sherman  company  by  plaintiff,  and  also 
future  advances,  which  plaintiff  alleges  was  in  fact  executed 
and  delivered  IMarch  11,  1901,  but  which,  by  mutual  mistake, 
read  March  11,  1900,  and  it  is    sought,    among    other    things^ 
to  correct  this  mistake,  but  it  is  not  alleged  that  the  bank  had 
any  knowledge  of  this  mistake;  that  the  sum  of  one  hundred 
and  twenty-five  dollars  was  advanced  to  the  Sherman  company 
by  plaintiff  under  the  terms  of  the  chattel  mortgage  prior  to 
said  trustees'  sale;  that  the  Sherman  company  continued  in  pos- 
session of  the  land  until  the  bank  took  possession  under  its  trus- 
tees' deed;  that  the  Sherman  company  has  failed  to  pay  said 
sums,  or  any  part  thereof,  and  refuses  to  deliver  said  fruit  to 
plaintiff,  and  is  insolvent;  that  the  bank  is  in  possession  of  said 
fruit  crop,  and  refuses  to  permit  the  Sherman  company  or  plain- 
tiff to  harvest  the  same,  and  clain^s  imssession  and  title  thereto 
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as  against  plaintiff;  that  plaintiff  would  have  derived  a  profit 
of  one  thousand  dollars  from  said  fruit  if  it  had  been  per- 
mitted to  harvest  it;  that  by  the  acts  of  the  bank  plaintiff  has 
been  furtlier  damaged  in  the  sum  of  four  hundred  and  twenty- 
live  dollars,  with  interest  from  March  11,  1901,  at  nine  per 
<i4.%  (2ent.  The  prayer  is  that  the  alleged  mistake  in  the  chattel 
mortgage  be  corrected  and  that  plaintiff  have  judgment  against 
the  bank  for  fifteen  hundred  and  twenty-five  dollars  and  costs 
of  suit. 

Defendant  the  bank  interposed  a  general  demurrer  to  the 
complaint;  also,  that  two  causes  of  action  are  improperly 
united — namely,  a  cause  of  action  to  reform  a  written  instru- 
ment, and  an  action  for  damages  for  conversion  of  personal 
property;  also,  that  the  facts  stated  are  not  sufficient  to  justify 
a  court  of  equity  to  reform  a  written  instrument  by  reason  of  the 
mistake  averred. 

Waiving  the  points  of  objection  to  the  sufficiency  of  the 
complaint  in  certain  other  particulars  set  forth  in  respond- 
ent's brief,  the  principal  question  argued  by  appellant  may  be 
tbus  stated:  After  sale  by  trustees  under  deed  of  trust  and 
delivery  of  deed  to  the  purchaser,  wdio  has  gone  into  posses- 
sion of  the  land,  may  a  mortgagee  of  the  growing  crop,  whose 
niortgnge  was  issued  subsequently  to  the  deed  of  trust,  enter 
upon  tlie  })reiiiis('s  against  tlie  will  of  tbe  purchaser  and  harvest 
and  remove  the  crop? 

The  deed  of  trust  is  not  wholly  set  forth,  but  we  under- 
stand that  it  was  tlie  ordinary  form  of  tlic  trust  deed  com- 
monly used  in  this  state.  Under  such  deeds  of  trusi  there  is 
no  rfnleniption  after  sale  pursuant  to  its  provisions.  A  deed 
at  once  jjasscs  to  the  purchaser,  as  wms  the  fact  here,  and  he 
bf(i)iiies  cntiHcd  to  immediate  possession,  which  in  this  case  was 
at  once  taken.  The  crop  in  question  was  then  growing  on  tbe 
in'es,  and  was  ])art  of  the  realty,  and  the  ])urchasers  title  by 
relation  took  the  date  of  tlie  trust  deed.  Tlie  purchaser  was 
at  ha-t  in  as  good  a  position  as,  and  had  rights  equal  to  those 
of.  a  ]uii-ciia<er  at  foreclosure  sale  holding  a  deed  and  having 
]Mi".'-si()ii  after  tlio  period  of  redenqition  bad  ex])ired.  Treat- 
ing the  sale  here  as  a  foreclosure  where  there  is  no  right  of 
rei]eiiip;ioii.  and  in  view  of  the  entry  into  ]ioss-(\ssion  under  the 
sale  by  the  piirelia.-cr,  it  is  f|uite  clear  tliat  neither  the  mort- 
gagor— the  grantor  in  the  trust  deed — nor  bis  grantees  under 
a  crop  mort,i:a.L^e  executed  suhse(|\u'ntly  to  the  trust  deed  would 
have  the  right  to  crojjs  not  severed  at  the  time  of  the  purcha,ser"s 


March,  1904.]  Peneyn  Co.  v.  Shekman-Worrell  Co.        153 

deed  and  entry.  In  Simpson  v.  Ferguson,  112  Cal.  180,  53  Am. 
St.  Eep.  201,  44  Pac.  485,  the  court  quoted  approvingly  from 
Jones  on  Mortgages  (section  G70)  as  follows:  "It  is  only  after 
**^  sale  under  the  decree,  except  where  the  statute  provides 
otherwise,  that  the  mortgagor  is  wholly  devested  of  title,  and, 
consequently,  of  right  of  possession." 

Appellant  concedes  that  if  there  has  been  no  severance  of 
the  growing  crop  at  the  time  of  the  foreclosure  of  the  mort- 
gage or  the  enforcement  of  a  deed  of  trust,  the  purchaser  at 
the  sale  would  take  the  growing  crop,  yet,  it  is  claimed,  "as 
the  mortgagor  or  trustor  is  entitled  to  the  right  to  the  crop,  the 
chattel  grown  intermediate  the  giving  of  the  mortgage  or 
trust  deed,  he  may  sell  or  hypothecate  his  interest  in  the  same, 
and  such  sale  or  hypothecation  would  prevail  over  the  prior 
mortgage  or  trust  deed."  It  is  contended  that  "such  sale  or 
hypothtx-ation  operates  in  law  as  a  severance  of  the  crop  from 
the  land,  and  also  operates  as  a  delivering  of  the  crop." 

We  find  no  warrant  for  such  statement  of  the  law  in  Simp- 
son V.  Ferguson,  112  Cal.  180,  53  Am.  St.  Rep.  201,  44  Pac.  485, 
or  any  other  of  the  cases  cited  in  appellant's  brief.  As  we  read 
the  opinions  in  Huerstal  v.  Muir,  64  Cal.  450,  2  Pac.  33,  and 
Dascey  v.  Harris,  65  Cal.  357,  4  Pac.  204,  cited  by  appellant,  the 
growing  crops  unsevcred  are  part  of  the  realty,  and  while  such 
crops  are  for  some  purposes  treated  as  personal  property,  they 
remain  part  of  the  realty  so  long  as  unsevered.  As  between  the 
mortgagor  and  mortgagee  of  a  chattel  mortgage,  all  that  appel- 
lant claims  may  be  true,  but  the  giving  of  such  chattel  mortgage 
has  not  the  effect  claimed  when  the  rights  of  a  purcliaser  under 
foreclosure  sale  are  brought  in  question.  Plaintiff  took  its 
mortgage  with  knowledge  of  the  deed  of  trust  and  that  imdcr 
it  the  bank  had  the  right  to  enforce  its  sale  of  the  premises 
and  that  a  purchaser  at  such  sale  would  take  an  absolute  title 
to  the  land  as  of  the  date  of  the  trust  deed — a  date  prior  to 
plaintiff's  chattel  mortgage,  and  that  such  deed  would  be  free 
from  any  encumbrance  subsequently  placed  upon  tlie  land. 

In   our   opinion   the   demurrer   was   rightly    sustained;   and 
it  is  advised  that  the  judgment  be  atrirrned. 

Cooper,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  afhrmed.  Shaw,  J.,  Angcllotti,  J.,  Van  Dyke,  J. 
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A  Crop  of  Grain  standing  on  mortgaged  land  at  the  time  of  its  sale 
under  a  decree  of  foreclosure  has  been  held  to  belong  to  the  pur- 
chaser, notwithstanding  a  previous  chattel  mortgage  on  the  crop: 
Jones  V.  Adams,  37  Or.  473,  82  Am.  St.  Eep.  766.,  59  Pac.  811,  62  Pac. 
16.  It  is  decided  in  a  recent  Nebraska  case,  however,  that  growing 
crops  do  not  pass  to  a  purchaser  of  the  land  at  judicial  sale  so  as  to 
defeat  tlic  rights  of  one  holding  a  chattel  mortgage  on  them:  Aldrich 
V.  Bank  of  Ohiowa,  64  Neb.  276,  89  N.  W.  772,  97  Am.  St.  Eep.  643, 
and  see  the  cases  cited  in  the  cross-refereuce  note  thereto. 


EATTMEL  v.  LEHXDOKFF. 
[142  Cal.  681,  76  Pac.  659.] 

MASTER  AUD  SERVANT— Tort  of  Servant,  Liability  for.— 

A  master  is  not  liable  for  the  malicious  torts  of  his  servants  com- 
mitted outside  the  scope  of  their  employment,  as  where  a  servant 
is  guilty  of  assault  and  battery,  and  his  employment  does  not  con- 
template that  he  shall  commit  any  acts  of  this  character,  (j).  155.) 
AN  INNKEEPER  is  not  Liable  for  an  Assault  Committed  by 
One  of  His  Waiters  upon  a  Guest. — Innkeepi^rs  do  not  owe  to  their 
guests  the  absolute  duty  of  protection  against  servants  and  other 
employes,  and  are  not  nnsworalde  to  guests  for  the  misconduct  of  em- 
ployes, in  the  absence  of  noijjliifeuce  in  selecting  or  retaining  employes 
of  known  violent  or  dangerous  propensities,     (p.  157.) 

Charles  11.  ^lattingly,  for  the  appellant. 

Goorge  L.  Iveefcr  and  Warren  E.  Lloyd,  for  the  respondent. 

«S2  BE  ATT  r,  C.  J.  This  is  an  action  by  a  gnest  against  an 
innkeeper,  to  recover  damages  for  an  assault  and  battery  by 
a  servant  of  defendant.  Tlie  cause  was  tried  in  the  superior 
court  witliout  a  jury,  and  plaintilf  had  judgment.  Defendant 
appeals  from  the  judgment  and  from  a  subsequent  order  deny- 
ing his  motion  for  the  entry  of  a  different  judgment  on  tlie 
findings. 

liesi)ondent  objects  to  any  consideration  of  the  appeal  from 
the  order  u]>on  the  ground  that  it  was  not  excepted  to.  But 
if  it  is  an  ni)peala])le  order  it  is  deemed  excepted  to  (Code 
Civ.  Troe.,  sec  017),  and  since  it  is  a  special  order  made  after 
final  judgtiieiit.  it  is  appealable:  Code  Civ.  Proc..  sec.  963. 
It  is  however  of  no  consequence  wdiether  the  order  is  ^'^'"^  review- 
al)lc'  or  not,  for  tlie  appeal  from  the  judgment  presents  the  same 
questions  on  the  same  record  (tlie  judgment-roll),  and  we  could 
on  that  appeal,  if  the  facts  found  and  admitted  justified  such  an 
order,  not  only  reverse  the  judgment,  but  remand  the  cause 
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with  directions  to  the  superior  court  to  enter  judgment  for  the 
defendant:    Warder  v.  Enslen,  73  Cal.  291,  14  Pac.  874. 

The  facts  found  and  admitted  are  few  and  simple:  The 
plaintiff  was  a  guest  in  the  defendant's  hotel,  and  while  seated 
at  the  dinner-table  was  assaulted  and  beaten  by  a  dining-room 
waiter;  damage  two  hundred  dollars.  The  question  is  whether, 
upon  these  facts,  the  defendant  was  liable  for  compensatory 
damages. 

The  respondent's  contention  is,  that  he  was  so  liable  upon 
either  of  two  grounds :  1.  Under  the  general  rule  that  a  master 
is  liable  for  the  torts  of  his  servant  committed  in  the  course 
of  his  employment,  and  within  the  real  or  supposed  scop^  of  his 
duties;  and  2.  Upon  the  ground  that  an  innkeeper  is  bound 
to  protect  his  guests  from  acts  of  violence  on  the  part  of  his 
servants  Just  as  a  common  carrier  is  bound  to  protect  his  pas- 
sengers while  in  transit  from  molestation  by  its  servants. 

We  think  it  clear  that  the  defendant  incurred  no  liability  on 
the  first  ground. 

By  the  general  law  of  master  and  servant,  the  master  is  not 
liable  for  the  malicious  torts  of  the  servant  committed  outside 
the  scope  of  his  employment.  The  wrongful  act  must  be  one 
which  the  servant  is  empowered  under  some  circumstances  to 
do.  It  must  be  something  which  his  employment  contemplated, 
as,  for  in>tance,  the  ejection  of  a  passenger  or  intruder  from  a 
railroad  car.  Conductors  and  brakemen  have  authority  to  eject 
disorderly  passengers,  or  persons  who  refuse  to  pay  their  fare, 
and  it  is  left  to  their  discretion  when  such  authority  shall  be 
exercised.  In  a  proper  case  they  may  eject  a  passenger  without 
incurring  any  liability  themselves  or  imposing  any  liability  upon 
their  employer,  but  if  they  eject  him  wrongfully  and  maliciously 
the  carrier  is  liable  upon  the  general  ground  that  tlie  act  is  one 
v/hich  if  lawfully  done  could  be  in  the  employers  name,  and 
justified  by  his  antliorization.  The  law  on  this  point  is  very 
clearly  ®**  stated  in  Coolcy  on  Torts  (star  pages  535  et  seq.), 
and  in  none  of  the  decisions  of  this  court  has  a  stricter  rule  been 
enforced  than  as  above  stated.  Under  that  rule,  the  defendant 
cannot  be  held  liable,  because  there  is  no  finding  and  no  reason 
to  presume  that  defendant  ever  authorized  his  servants  to  assault 
his  guests,  or  any  other  person,  under  any  circumstances. 

Neither  do  we  think  he  was  liable  on  the  second  ground.  Tin; 
law  seems  to  be  pretty  well  settled  that  a  common  carrier  of 
passengers,  whether  a  sbi])  owner  or  a  railway  company,  owes  to 
a  passenger  while  in  transit  the  duty  of  protection,  absolute 
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as  against  its  servants  in  charge  of  ship  or  train,  and  equally 
as  against  fellow-passengers  when  on  account  of  intoxication  or 
acts  of  violence  they  should  not  have  been  admitted,  or  when 
they  have  been  allowed  to  remain  after  such  misbehavior  as  justi- 
fies their  expulsion. 

But  the  industry  of  counsel  and  our  own  researches  have  not 
resulted  in  the  discovery  of  more  than  a  single  case  in  which 
this  rule  of  liability  has  been  extended  to  innkeepers.  In  Rom- 
mel v.  Schambacher,  120  Pa.  St.  579,  decided  in  1887  by  the 
court  of  common  pleas  of  Philadelphia,  it  was  said  to  be  a  plain 
matter  of  common  law  that:  "Where  one  enters  a  saloon  or 
tavern  open  for  the  entertainment  of  the  public  the  pro- 
prietor is  bound  to  see  that  he  is  properly  protected  from  as- 
saults or  insults,  as  well  of  those  who  are  in  his  employ  as  of 
tlie  drunken  and  vicious  men  whom  he  may  choose  to  har- 
bor." To  sustain  this  conclusion  but  one  case  was  cited  in  the 
opinion  of  the  court,  and  that  a  case  of  carrier  and  passeng<Ts. 
So  that  in  fact  there  was  a  complete  begging  of  the  question 
presented  here — viz.,  whether  there  is  a  rule  as  to  protection 
of  guests  of  an  innkeeper  equally  stringent  with  the  rule  affect- 
ing common  carriers.  The  fact  that  no  case  was  then  cited  or 
ran  now  be  found  in  which  an  English  or  American  court  has 
^ustained  the  conclusion  stated  in  the  Philadelphia  case  warrants 
li-ore  than  a  doubt  of  the  correctness  of  that  conclusion.  But  in 
Irutli  the  language  above  quoted,  w^hen  construed  and  qualified 
by  reference  to  the  facts  of  tlie  case,  does  not  mean  all  ihat  it 
seems  broadly  to  assert.  The  facts  of  that  case  were,  that  the 
defendant,  the  pro])rietor  of  a  saloon,  had  liimself  su]iplied  two 
or  tlinT  young  men  with  drink?  at  his  bar  by  which  they  were 
made  ^'''^~'  intoxicated.  While  in  that  condition  one  of  them,  in 
I'lain  view  of  the  defendant,  pinned  a  paper  to  the  clothes  of  an- 
(iilicr  (the  plaintiff)  and  set  fire  to  it.  The  fire  was  communi- 
cated to  plaintiff's  clothes  and  he  was  severely  burned.  The 
LM-t  of  the  decision  holding  tlu^  defendant  liable  for  tlie  injury 
i:^  cnntaiued  in  these  words  at  the  close  of  the  opinion:  "if, 
then,  a  railroad  company  is  liable  for  the  conduct  of  drunken 
li'.eii  who  niav  chance  to  board  its  cars  much  more  the  tavern- 
ke.I.er  who  not  only  permits  drunken  men  about  his  premises, 
but  furnishes  liipior  to  make  them  drunk,  and  who  is  instru- 
mental in  fitting  them  for  the  accomplishment  of  just  such 
an  insane  and  brutal  trick  as  that  disclosed  by  the  evidence 
of  the  case  in  hand."  This,  considerinrr  tlie  facts,  is  in  reality 
the  wliole  of  the  decision.     The  proprietor  was  held  liable  for 
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a  tort  in  which  he  was  personally  a  participant,  and  what 
else  was  said,  so  far  as  it  may  seem  to  apply  to  a  malicious 
assault  by  a  servant,  wholly  unauthorized  and  unobserved  by 
the  master,  may  be  regarded  as  dictum.  An  innkeeper  is  no 
doubt  guilty  of  nG;i:ligence  if  he  admits  to  his  hotel  or  permits 
to  remain  there,  whether  as  guest  or  servant,  a  person  of  known 
violent  and  disorderly  propensities  who  will  probably  assault 
or  otherwise  maltreat  his  guests,  and  for  the  consequence  of 
such  negligence  he  may  be  liable  in  damages.  But  the  plain 
ground  of  his  liability  in  such  case  would  be  his  negligence  in 
harboring  persons  dangerous  to  the  peace  and  comfort  of  those 
for  whose  comfort  he  is  bound  to  provide.  And  if,  as  in  the 
Philadelphia  case,  he  stands  by  while  a  guest  is  exposed  to  the 
violence  of  a  person  who  has  been  made  dangerous  by  his  fault, 
and  sees  an  injury  inflicted  without  any  effort  to  prevent  it,  he 
may  be  regarded  as  particeps  criminis.  This  case,  however, 
presents  no  such  features;  there  is  neither  allegation  nor  finding 
that  the  defendant  was  negligent  in  employing  or  retaining  the 
waiter  who  committed  the  assault.  So  that  there  is  no  ground 
upon  which  this  judgment  can  be  sustained,  unless  we  are  pre- 
pared to  hold  that  to  the  same  extent  that  a  common  carrier  is 
an  insurer  of  his  passengers  an  innkeeper  is  an  insurer  of  his 
guests  against  the  torts  of  his  servants.  We  cannot  discover  any 
safe  ground  for  such  a  conclusion.  Xo  statute  of  California 
imposes  such  a  rule,  and  no  evidence  is  to  be  found  in  the  re- 
ports of  decided  cases  that  such  was  the  rule  at  common  law, 
*^^^  Indeed,  it  was  said  in  Calye's  Case,  decided  in  the  king's 
bench  in  2G  Elizabeth  (Coke,  pt.  8,  *33),  tliat  ''if  the  guest 
be  Ix^aten  in  the  inn,  the  innkeeper  shall  not  answer  for  it"^ — 
he  being  liable  as  such  only  for  damages  to  the  guest's  goods 
and  chattels.  Since  that  time  no  other  rule  seems  to  have  ex- 
isted in  England  or  in  this  country,  unless  the  Philadelphia 
case  is  an  instance  to  the  contrary.  We  do  not  regard  it  as 
a  case  strictly  in  point,  but  one  resting  upon  grounds  peculiar 
to  itself  and  sufficient  to  sustain  the  conclusion  of  the  court 
witliout  reference  to  the  proposition  to  which  it  has  been  cited 
here. 

The  judgment  and  order  of  the  su])orior  court  are  roverscil. 

Angellotti,  J.,  Lorigan,  J.,  McFarland,  J.,  and  Ilensliaw;,  J., 
concurred. 


The  Rule  as  to  the  Liahilil)/  of  a  .)f(ixtrr  for  tlio  afts  of  liis  sorvant 
is,  lliat  if  the  act  is  done  without  the  antlioritv  of  the  nir.ster  anil  jiot 
for  the  purpose  of  executing  his  orders  or  doing  liis  \york,  t'hen  he  is 
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not  responsible;  bvit  if  it  is  (lone  in  the  execution  of  the  authority 
piven  by  the  master  and  for  the  purpose  of  performinjr  what  he  has 
directed,  then  he  is  responsible,  whether  the  act  is  negligent  or  will- 
ful: McCarthy  v.  Timmins.  178  Mass.  378,  86  Am.  St.  Eep.  490,  59  N. 
E.  1038;  Brown  v.  Boston  tee  Co.,  178  Mass.  108,  86  Am.  St.  Rep.  469, 
r,9  N.  E.  644;  Guille  v.  Campbell.  200  Pa.  St.  119,  96  Am.  St.  Rep. 
70;-,  49  Atl.  938;  Ilaller  v.  Ross,  68  N.  J.  L.  324,  53  Atl.  472;  mono- 
graphic note  to  Goodloe  v.  Memphis  etc.  E.  R.  Co.,  54  Am,  St.  Rep. 
71-93. 

TIic  Liability  of  a  Keeper  of  a  Puhlic  Place  for  assaults  upon  his 
guests  or  patrons,  committed  by  employes  or  third  persons,  is  con- 
sidered in  Dickson  v.  Waldron,  135  Tnd.  507.  41  Am.  St.  Rep.  440, 
34  N.  E.  506,  35  N.  E.  1;  Healev  v.  Lothrop.  178  Mass.  151,  86  Am. 
St.  Rep.  471,  59  N.  E.  653;  Curran  v.  Olson,  88  Minn.  307,  97  Am.  St. 
Rep.  517,  92  N.  W.  1124;  Rommel  v,  Schambacher,  120  Pa.  St.  579,  6 
-Am.  St.  Rep.  732,  11  Atl.  779.  A  common  carrier  is  liable  to  passen- 
gers for  the  willful  and  malicious  acts  of  its  employes  outside  the 
scope  of  their  emplovmcnt:  Birmingham  Ry.  etc.  Co.  v.  Baird,  130 
Ala.  334,  89  Am.  St.  Rep.  43,  30  South.  456." 
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SWEENEY  V.  SWEEXEY. 
[119  Ga.  76,  46  S.  E,  76.] 

JUDGMENT — Judge's  Signature. — If  a  judgment  in  a  suit 
upon  an  unconditional  contract  in  writing  where  no  issuable  defense 
was  filed  on  oath,  appears  to  have  been  rendered  "by  the  court,"  and 
wiis  entered  on  the  minutes,  the  presumption  is  that  the  court  did  its 
duty  by  signing  the   minutes,      (p.  162.) 

EXECUTION— When  Presumed  Lost. — Unavailing  Searclies  for 
an  execution,  made  by  the  proper  officers  in  the  sheriff's  and  the 
clerk's  offices,  as  well  as  by  the  plaintiff,  raise  the  presumption  of 
its  loss  or  destruction,      (p.  162.) 

EXECUTION,  LOSS  OF— Proof  of  Title.— If  a  Sheriff's  Deed 
is  accompanied  by  an  exemplification  of  a  valid  judgment  and  proof 
of  the  loss  of  the  execution,  it  is  admissible  as  evidence  of  title  and 
not  merely  as  color  of  title,     (p.  163.) 

EVIDENCE   OF   TITLE. — The  Declarations  of  an  Agent,   in 

possession  of  real  estate  merely  to  manage  and  care  for  it,  are  not  ad- 
missible against  the  principal  to  disparage  his  title,     (p.  163.) 

IF  EVIDENCE  is  Objected  to  as  a  Whole,  When  Some  Parts  of 
it  are  admissible,  it  is  not  error  to  overrule  the  objection,      (p.  165.) 

RES  JUDICATA. — A  Judgment  Abating  an  Action  because 
the  plaintiff  'has  not  paid  the  costs  of  a  previous  suit  involving  the 
same  property  and  against  the  same  defendant,  which  had  been  be- 
gun and  dismissed  by  him,  does  not  bar  a  third  suit  for  the  same 
cause  of  action  against  the  same  defendant,  if,  before  instituting 
it,  the  plaintiff  pays  the  costs  of  the  two  prior  suits,     (p.  165.) 

M.  W.  Harris  and  J.  R.   Cooper,  for  the  plaintiff, 

W.  J,  Grace  and  J.  L.  Anderson,  for  the  defendant. 

'"''  FISH,  P.  J.  ^riles  Sweeney  brought  ejectment,  to  the 
April  term,  1901,  of  Bibb  superior  court,  against  ^[ar\'  ^laloy, 
for  certain  realty  in  the  city  of  ^[acon.     As  ancillary  to  this  ac- 
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tion,  he  brouglit  to  the  same  term  and  against  the  same  defend- 
ant an  equitable  petition  for  injunction  and  receiver,  in  which 
he  set  forth  the  title  upon  which  he  relied  for  a  recovery.     Pend- 
ing the  suits  the  defendant  died,  and  Kate  I.  Sweeney,  adminis- 
tratrix  on   her   estate,    was   made    party    defendant.     On    the 
trial  the  two  actions  were  consolidated  and  tried  as  one.     Tlie 
plaintiff  introduced  the  following  documentary  evidence:  1.  An 
exemplification  of  the  minutes  of  Bibb  superior  court,  show- 
ing  the    following   judgment:    "Patrick    Fleming   v.    John    & 
■^^a^y  Maloy.     Complaint.     No  issuable  plea  under  oath  hav- 
ing l:oon  filed  in  this  case,  it  is  ordered  that  plaintiff  have  judg- 
ment against  defendants,  John  Mulloy  and  Mary  Mulloy,  for 
the  sum  of  three  hundred  dollars  principal,  with  intere^it  from 
Auuust  22,  18G7,  and  costs  of  suit.     By  the  Court,  June  14, 
ISGiJ.     Whittle  &   Gustin,  plaintiff's  attys."     2.     An  exempli- 
fication  of   the   execution   docket   of   such    court,    sliowing   an 
entry    thereon   of   the   execution   issued    upon    such    judgment 
and  its  delivery  to  Martin,  sheriff,  on  August  7,  18G9.     3.  A 
sheriffs  deed,  dated  May  7,  1873,  and  duly  recorded,  executed 
by  (icorgo  F.  Cherry,  sheriff  of  Bibb  county,  to  INIiles  Sweeney, 
to  the  premises  in  dispute,  consideration  two  hundred  and  fifty 
dollars.     This  deed  recited  that  James  J\larfin,  late  sheriff  of 
])il)b  county,  on  August  9,  1869,  levied  the  execution  above  re- 
fcn'cd  to  upon  the  land  in  dispute,  and  that  George  F.  Cherry, 
sheriff,  sold  it  in  pursuance  of  sucli  hn-y.     The  deed  also  con- 
tained the  recitals  usual  in  sberilfs  deeds.     4.  A  warranty  deed 
frniu  ;Miles  J.  Sweeney  to  Patrick  Sweeney,  dated  and  recorded 
Mav  9,  I'^ST).  to  file  promises  in  dispute,  consideration  two  hun- 
dred and  fifty-six  dolhirs.     5.  A  warranty  deed  from  Patrick 
Sweeney    to  utiles  J.  Sweeney  to  the  premises  in  dispute,  dated 
June    vH.  1888,  and    duly  recorded,  consideration   five   hundred 
dollars.     The  ))laintiff  testified  that  he  had  the  execution  re- 
ferred fo  in  liis  possession  some  six  or  seven  years  prior  to  the 
trial;  that  lie  did  not  know  wbat  liad  become  of  it;  that  Ik^  had 
niad<'  frequent  aTid  thorough  searches  for  it,  l)ut  had  failed  to 
find   it.     Slicriff  Weseott  and  Depuly  Sheriff  ^Menard   te^tifi.'d 
that  ihc\-  had  made  s<'vcral  seai'clie-  in  tlie  sheriffs  oilice  I'uv  the 
execution.  l)uf  it  cmuIiI  not  \>o  found.      Di^piity  Clerk  Holt  testi- 
fied that  it  could  nut  he  found  in  tlie  clerk's  office  after  '^^  care- 
ful  scai-ch.     'I"!ii'  plaiutilfs  coiitcjitious  were,  in  l)rief,  tliat  he 
])urcliasi'd  tlie  ])ro|i-Tiy  in  pood  faitii,  at  slieriffs  sale,  and  paid 
two  huiiilred  and   fifty  dnllai-^   for  it;  that  he  went  into  actual 
])i>--"s>ion   under  the   shei'iifs   deed   and   so   r(;mained.  holdino' 
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the  property  adversely,  until  1885,  when  he  conveyed  the  prop- 
erty to  his  brother  Patrick  Sweeney,  with  the  verbal  understand- 
ing between  them  that  Patrick  should  hold  the  title  until  the 
plaintiff  should  return  from  Ireland,  where  he  then  contem- 
plated going  for  a  few  years ;  that  upon  his  return  from  Ireland 
Patrick  reconveyed  the  property  to  him,  in  1888;  that  he  re- 
mained in  possession  of  it  till  1893  or  1894,  when  Mary  Maloy 
having  gone  into  possession  of  part  of  it  he  sued  out  a  warrant 
to  dispossess  her.  The  defendant's  contentions,  in  substance, 
were,  that  Mary  Maloy  had  been  in  the  actual  adverse  possession 
of  the  property  for  more  than  thirty  years;  that  plaintiff  had 
never  been  in  possession;  that  Mary  Maloy  furnished  plaintiff 
with  sufficient  money  to  pay  for  her  the  claim  of  Patrick  Fleming, 
and  she  believed  he  had  done  so;  that  he  fraudulently  had  the 
property  sold  by  the  sheriff  and  took  the  sheriff's  deed  to  the 
same,  and  she  had  no  knowledge  until  recently  that  any  such  sale 
had  ever  been  made,  or  that  plaintiff  claimed  to  own  any  in- 
terest in  the  property.  Evidence  was  submitted  by  both  parties, 
tending  to  sustain  their  respective  contentions.  There  was  a 
verdict  in  favor  of  the  defendant.  The  plaintiff  moved  for  a 
trial,  which  being  refused,  he  excepted. 

1.  The  court  charged  the  jury  that,  inasmuch  as  the  execution 
in  favor  of  Fleming  against  John  and  Mary  Maloy  had  not  been 
put  in  evidence,  the  deed  from  Cherry,  sheriff,  to  Miles  Sweeney 
could  be  considered  by  them  only  as  color  of  title,  and  that  to 
make  out  a  prima  facie  case  plaintiff"  would  have  to  show  seven 
years'  adverse  possession  under  such  deed.  In  the  motion  for  a 
new  trial  error  was  assigned  upon  this  charge,  and  we  think  the 
exception  well  taken.  A  sale  regularly  made  by  virtue  of  a  judi- 
cial process,  issuing  from  a  court  of  competent  jurisdiction,  con- 
veys the  title  as  effectually  as  if  the  sale  were  made  by  the  per- 
son against  whom  the  process  issued  (Civ.  Code,  sec.  5446),  and, 
in  all  controversies  in  the  courts  of  this  state,  the  purchaser  at 
such  a  sale  shall  not  be  required  to  sliow  title  deeds  back  of  his 
purchase,  unless  it  be  necessary  for  his  case  to  show  good  title 
in  the  person  whose  interest  he  purchased:  Civ.  Code,  sec.  5447. 
As  we  have  seen,  '"  the  suit  was  brouglit  against  the  defendant 
in  execution  by  the  purchaser  at  sheriff's  sale,  and  the  slieriff's 
deed  exhibited  in  evidence  by  the  plaintiff  was  accompanied 
by  exemplification  sliowing  a  judgment  against  the  defendant, 
the  entry  on  the  execution  docket  of  the  execution  issued 
on  the  judgment,  and  delivery  of  tlie  execution  to  the  former 
sheriff,  and  by  proof  of  loss  of  the  execution.     While  the  judg- 
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ment  was  rendered  in  a  suit  upon  an  unconditional  contract  in 
writing  wIktc  no  issuable  defense  was  tiled  on  oath,  yet  it  ap- 
pears to  have  been  rendered  "by  the  court,"  and  was  entered 
on  the  minutes,  and  the  presumption  is,  nothing  to  the  con- 
trary appearing,  that  the  court  did  its  duty  by  signing  the 
minutes.  Tlie  judgment  was,  therefore,  valid  :  American  ^lort- 
gage  Co.  V.  Hill,  92  Ga.  305,  18  S.  E.  Viry,  and  cases  cited. 
I'roof  that  tlie  li.  fa.  was  entered  on  tlie  execution  docket  and 
that  the  docket  sliowed  a  delivery  of  the  execution  to  the 
former  sheriff  was  sufficient  to  show  that  the  fi.  fa.  had  existed, 
and  the  unavailing  searches  made  for  it  by  the  sheriff,  the  deputy 
sheriff,  and  the  clerk,  as  well  as  by  the  plaintiff,  were  sufficient 
to  authorize  the  presumption  that  it  was  lost  or  destroyed,  proof 
sufllcient  to  raise  a  reasonable  presumption  of  its  loss  or  destruc- 
tion being  all  that  was  noce-sary:  Vaughn  v.  liiggers,  6  (ri. 
188  (2)  :  Harper  v.  Scott,  12  Ga.  125  (4).  In  Fretwell  v.  Mor- 
row, 7  Ga.  2G4,  where  it  appears  that  a  constable  levied  a  jus- 
tice's court  fi.  fa.  on  land  and  delivered  the  execution  to  the 
slieritf,  who  duly  sold  the  land,  but  failed  to  execute  a  deed 
to  the  purchaser,  and  that  his  successor  in  office  subscfjuently' 
executed  such  deed,  it  was  held  that  upon  proof  of  loss  of  the 
ti.  fa.  the  deed  was  admissil)le  in  evidence.  Jt  is  true  that  it 
\v;!s  not  expressly  said  that  the  deed  was  admissible  as  title, 
lait  sueh  was  evidently  the  extent  of  the  rTiling.  as  the  deed 
would  have  been  adniissil)lc  as  color,  unaccompanied  by  the 
fi.  fa.,  tliough  the  latter  had  not  been  lost.  It  has  been  several 
times  held  tliat  '"'the  slierilT's  deed  alone,  unaccom])anied  by 
either  the  judgment  or  the  fi.  fa.,  was  snffirient  to  coiislitute 
color  of  title":  I'.everly  v.  Burke,  9  Cia.  IHI.  54  Am.  Dec.  351; 
He>ter  v.  Coats.  22  Ga.  5S  :  Ilamiiiond  v.  Crosliy.  (18  Ga.  767. 
In  Watson  v.  Tindal.  24  Ga.  401.  71  An,.  Doc.  1  12,  it  was  held: 
".\  s!ierin""s  deed  must  be  accompauieil  by  the  execution  under 
wliicli  the  land  was  sold,  or  tlie  jmivment  unon  which  it  issued.^' 
In  Txi. it  right,  v.  Heir<  of  I'm-ter.  32  Ga.  i:!0,  the  following  rul- 
ing was  made:  '*A  sheritT's  deed  being  oflered  **^  in  evidence, 
wii'ioiu  till'  pi'oduction  of  the  execution  under  wliicli  the  sab; 
was  made,  or  of  anv  exem])li  float  ion  of  the  judgment,  but  it 
a]ip<'ariiig  tliat  great  diligeiier  bad  been  shown  to  jirocurc  })oth  : 
Held,  that  the  deed  was  ]iroperlv  admitte<l  in  evidence,  under 
the  cireumstaiieo-.  u[)oii  the  faitli  of  its  own  recitals."'  Of 
course,  in  view  of  the  previous  rulings  in  IJeverly  v.  Burke,  9 
Ga.  440,  G4  Am.  Dec.  351.  and  Hester  v.  Goats,  22  Ga.  58.  this 
decision  meant  tliat  the  sheriffs  decnl  was  admissible  as  title, 
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and  not  merely  as  color.  It  was  held  in  Irby  v.  Gardner,  56 
Ga.  643,  that:  "A  sheriff's  deed,  duly  recorded,  should  be  ad- 
mitted in  evidence,  without  the  justice  court  fi.  fa.  under  which 
the  land  was  sold,  the  sale  having  been  made  in  1855,  and  the 
fi.  fa.  lost."  And  it  was  early  held  by  this  court  (Ellis  v. 
Smith,  10  Ga.  253  (2),  citing  Vaughn  v.  Biggers,  6  Ga.  188) 
that  the  recitals  in  a  sheriff's  deed  of  the  fi.  fa.  and  seizure  and 
sale  of  the  property  under  it  are,  when  the  fi.  fa.  is  lost,  prima 
facie  proof  at  least  of  the  facts  contained  in  the  deed.  Wliile 
it  may  not  have  been  expressly  held  that  a  sheriff's  deed,  when 
accompanied  by  the  judgment  only,  is  admissible  as  title,  and  not 
merely  as  color,  there  is  certainly  a  strong  intimation  in  several 
of  the  cases  which  we  have  cited  above  that  such  is  the  true  rule. 
Be  this  as  it  may,  however,  there  can  be  no  doubt  that  where,  as 
in  this  case,  the  sheriff's  deed  is  accompanied  by  an  exemplifi- 
cation of  a  valid  judgment  and  proof  of  the  loss  of  the  execution, 
the  deed  is  admissible  as  evidence  of  title,  and  not  merely  as 
color  of  title. 

2.  Complaint  was  made  in  the  motion  for  a  new  trial,  of  the 
admission  in  evidence,  over  plaintiff's  objection,  of  a  letter 
written  January  29,  1891,  by  E.  J.  Burke  for  Patrick  Sweeney 
to  Mary  Maloy,  the  contents  of  which,  the  defendants  claimed, 
amounted  to  an  admission  by  Patrick  Sweeney  that  the  land  in 
dispute  was  the  property  of  Mary  Maloy  at  the  time  the  letter 
was  written.  The  court  erred  in  admitting  this  letter  in  evi- 
dence. According  to  the  testimony  of  Miles  Sweeney,  his 
l)rother,  Patrick,  reconveyed  this  property  to  liim  in  1888,  after 
he  returned  from  Ireland.  Miles  subsequently  went  to  Ireland 
again,  and,  as  he  testified,  left  Patrick  in  possession  of  the 
property,  as  his  agent,  to  manage  and  care  for  it  while  he  was 
away,  and  he  had  not  returned  wlion  the  letter  above  referred  to 
Avas  written.  The  declarations  of  an  agent,  in  the  possession 
(if  property  simply  for  the  purpose  of  managing  it  and  caring 
for  it  for  his  principal  are  not  ^^  admissible  to  show  title  to  the 
property  out  of  his  princi])al.  An  essential  condition  upon 
which  the  admissions  of  an  agent  are  adinissible  against  his 
I'rincipal  is  that  they  be  made  in  pursuance  of  the  agent's  power 
— within  the  scope  of  his  autbority  (Civ.  Code,  sec.  5192)  ;  for 
if  they  have  reference  to  acts  which  the  agent  had  no  power  io 
perform,  or  to  any  matter  foreign  to  the  agency,  they  stand  on 
the  same  level  as  tlie  statements  of  strangers,  and  are  clearly 
inadmissible :  1  Greenleaf  on  Evidence,  sec.  113.  "A  letter  is 
inadmissible  to  bind  a  tliird  person,  in  the  absence  of  proof  of 
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authority  from  him  to  the  writer  to  make  the  statements  and 
admissions  therein  contained":  McMath  v.  Teel,  64  Ga,  595. 
"The  admissions  of  an  agent  only  bind  his  principal  when  made 
in  the  scope  of  his  business  as  agent;  and  if  either  party  relics 
upon  such  admissions,  he  must  show  they  were  made  in  the 
scope  of  his  business" :  Wilcox  v.  Hall,  53  Ga.  635.  The  only 
power  or  authority,  under  the  evidence,  that  Patrick  Sweenej 
had  in  reference  to  the  property  in  dispute,  at  the  time  the  letter 
in  question  was  written,  was  to  manage  and  take  care  of  it — 
rent  it,  collect  the  rents,  keep  it  insured  and  in  repair.  So  he 
manifestly  had  no  power  to  impair  or  discredit  his  princip-iKs 
title  to  the  property,  if  he  had  any,  by  making  statements  in 
disparagement  thereof.  An  agent  cannot  dispute  his  principal's 
title:  Civ.  Code,  sec.  3012.  In  Claflin  v.  Continental  Works, 
85  Ga.  27  (3),  11  S.  E.  721,  it  was  held  that  "while  .... 
[an  agent]  was  intrusted  with  the  possession  and  management 
of  the  business  [of  the  principal],  he  could  use  the  goods  so  as 
to  realize  some  profit  to  his  principal,  but  could  not  pay  even 
matured  claims  in  goods  discounted  twenty-four  per  cent  froui 
the  cost  price  marked  upon  them  by  the  principal."  In  the 
opinion  (page  40  of  85  Ga.,  and  page  722,  US.  E.),  it  was 
said :  "There  can  be  no  doubt  that  tlie  agent  violated  his  duty 
in  admitting,  upon  an  ex  parte  repri'^-entation,  tliat  his  princi- 
])al  liad  committed  such  wliolesale  fraud,  cspeeiallv  when  Ik; 
knew  so  little  of  the  latter's  concerns  as  to  be  totally  surprisi'd 
on  licaring  of  the  outst<inding  indebtedness,  and  when  lie  pro- 
fessed to  have  tlie  intention  of  continuing  the  business.  An 
agent  cannot  deny  his  principal's  title."  So  it  has  been  held 
that  "the  declarations  of  an  agent  of  a  vendee,  whose  agency  is 
limited  to  the  care  and  cu-^todv  of  goods  after  they  have  ])as:-(>il 
to  the  possession  of  the  vendee,  are  not  admissible  in  evidence 
to  show  that  the  purchase  of  the  vendee  was  fraudulent": 
ITutchings  v.  Castle,  ^^  IS  Cal.  152.  On  the  same  lino  is 
Winchester  ^Ifg.  Co.  v.  Creary,  11(5  I'.  S.  161,  6  Sup.  Ct.  Rep. 
369.  Counsel  for  the  defendant  in  error  contended  that  t!,e 
letter  was  admissible  as  a  declaration  of  a  j^erson  in  possession  of 
prop^-rtv  in  disparagemtrnt  of  his  own  title.  Under  the  evi- 
dence. Patrick  Sweeney  had  possession  of  the  proj>erty  merely 
as  the  agent  of  Miles  Sweeney,  and  his  agency  was  limited  to 
managing  and  caring  for  it.  The  letter  contained  nothing  in 
disparagement  of  tlie  title  of  I'atrick,  l)ecause  he  had  no  title 
when  the  letter  was  written,  nor  did  he  claim  any.  Wndle  the 
declarations  of  one  in  possession  against  his  interest  are  admis- 
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sible  against  him  and  those  claiming  under  him,  the  rule,  as 
we  have  shown,  does  not  apply  to  this  case,  because  Patrick  had 
no  interest  in  the  property  except  as  agent  for  Miles,  and  the 
latter  did  not  claim  under  the  former. 

3.  Error  was  assigned  upon  the  admission,  over  plaintiff's 
objection,  of  several  letters  from  Miles  Sweeney  to  Patrick 
Sweeney.  These  letters,  as  appears  from  the  motion  for  a  new 
trial,  were  objected  to  as  a  whole.  Some  of  them,  or  at  least 
portions  of  some  of  them,  were  clearly  admissible,  and  therefore 
it  was  not  erroneous  to  overrule  such  objection. 

4.  It  appears  from  a  cross-bill  of  exception  sued  out  by  the  de- 
fendant in  error  that  she  filed  a  plea  of  res  adjudicata  to  the 
present  action,  in  which  it  was  set  forth  that  Miles  Sweeney 
brought  an  action  against  Mary  Maloy,  returnable  to  the  Novem- 
ber term,  1894,  of  Bibb  superior  court,  to  recover  the  property 
which  is  the  subject  matter  of  the  present  suit,  in  which  former 
action,  as  the  petition  therein  showed,  he  relied  for  a  recovery 
upon  the  same  muniments  of  title  as  in  the  present  case ;  that  on 
January  25,  1897,  the  former  action  was  dismissed  on  motion 
of  counsel  for  the  plaintiff  therein;  that  in  February,  1897, 
Miles  Sweeney  brought  another  action  for  the  same  property 
against  Mary  Maloy  returnable  to  the  April  term,  1897,  of  Bibb 
superior  court,  in  which  he  again  relied  for  a  recovery  upon  the 
same  muniments  of  title  as  in  the  present  suit,  the  petition  re- 
citing that  plaintiff  had  voluntarily  dismissed  his  first  petition; 
that  to  the  second  suit  Mary  Maloy  filed  a  plea  of  abatement, 
setting  up  the  voluntary  dismissal  by  plaintiff  of  his  first  action, 
and  that  he  had  subsequently  brought  the  second  suit,  involving 
the  same  subject  matter  and  between  tlie  same  parties,  without 
having  paid  the  costs  and  expenses  ^'^  tliat  had  accrued  in  the 
first  suit;  that  upon  this  plea  of  abatement  there  was  a  verdict 
sustaining  the  same  and  a  judgment  entered  thereon  abating  the 
second  suit,  and  that  such  judgment  was  reviewed  by  the  supreme 
court  and  was  affirmed.  By  consent  of  parties  tlie  issue  raised 
by  tlie  plea  of  res  adjudicata  was  submitted  to  the  court  for  de- 
cision, without  the  intervention  of  a  jury.  Upon  proof  of  the 
facts  set  up  in  this  plea,  the  court  found  against  it.  Error  was 
assigned  upon  this  judgment  of  tlie  court  in  the  cross-bill  of  ex- 
ceptions. We  see  no  error  in  the  court's  ruling.  The  judgment 
abating  the  second  suit  did  not  bar  the  plaintiff  from  subse- 
quently bringing  the  present  action,  after  paying  all  the  costs 
in  the  first  and  second  suits,  as  the  court  found  he  had  done. 
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Judgment  reversed  on  main  bill  of  exceptions,  and  affirmed  on 

cross-bill. 

All  the  justices  concur. 


Lost  Instruments  and  actions  thoreon  are  discussed  in  the  mono- 
graphic note  to  Matthews  v.  Matthews,  94  Am.  St.  Kep.  465-480.  On 
proceedings  to  establish  lost  or  destroyed  executions,  see  1  Freeman 
on  Executions,  3d  ed.,  sec.  56a. 


JOHNSON  V.  McKAY. 

[119  Ga.  196,  45  S.  E.  992.] 

MORTGAGE.— A  Description  in  a  Mortgage  of  a  tract  of  land 
in  a  named  county  as  the  "Zachariah  Emerson  place,  part  of  lots  No. 
125  in  the  11th  district,  one  part  number  not  known,"  and  contain- 
ing a  certain  number  of  acres,  is  not  so  uncertain  and  indefinite  as  to 
render  the  mortgage  void.  Extrinsic  evidence  may  be  resorted  to  to 
show  what  land  was  intended,     (p.  1G7.) 

MORTGAGE.— The  Description  in  a  Mortgage  of  a  tract  of 
land  as  the  "Thomas  l.azemore  place,"  containing  a  specified  numVier 
of  acres,  and  joining  the  lands  of  certain  named  persons,  is  not  so 
uncertain  and  indefinite  as  to  render  the  mortgage  void.  Parol  evi- 
dence may  be  resorted  to  to  show  what  land  was  intentled.     (p.  167.) 

MORTGAGE.— In  the  Description  of  Mortgages,  that  is  certain 
"which  is  susceptible  of  being  made  cerUiin,  and  a  description  is  siiOi- 
cient  if  it  affords  means  of  iileutit'yiug  and  ascertaining  the  land 
conveyed,      (p.    167.) 

MORTGAGE. — When  the  General  Description  in  a  mortgage  is 
sufTicienI,  a  ^jai ticular  di'scriptiun  rcpugnunt  thereto  is  treated  as  sur- 
plusage,     (p.   J 67.) 

MORTGAGE.— A  Mere  Error  in  the  Number  of  a  Lot  in  a 
mortgage  does  not  vitiate  the  instrument,  when  there  is  a  general 
descrifition  t'iiercin  from  wliich  tlic  property  can  be  identified,  (p. 
168.) 

MORTGAGE.— If  Extrinsic  Evidence  is  Necessary  to  Identify 
land  deseribod  in  a  mortgage  which  has  ]jeen  forcclt)S(>il,  and  a  claim 
is  interposed  to  the  levy  of  the  mortgage  execution,  th(>  jilaintiif  in 
execution  carries  tlie  burden  of  i  Icntifying  the  proi)crty  wit'ii  reason- 
able certainty,      (p.  170.) 

nardeuian  &  ^loore  and  E.  X.   H.-ii'dcman,  for  llio  plaintiff. 

Johnson  &  Johnson,  for  the  defendant. 

i»7  CO?>P.,  J.  On  O.loluM-  1.  l,s:).-).  ^Irs.  Julia  ^l(d\ay  exo- 
cntcd  in  ,T.  C.  Jolmson  a  niorti^ai^'c  upon  land  described  as  fol- 
lows: "All  that  tract  of  land  in  Jones  county.  Georgia,  contain- 
ing one  hundred  and  fifty-iliree  (153)  acres,  known  as  the  Zacli- 
ariah  Emerson  phice,    part  of  lots  Xo.  one  liinidred  and  twenty- 


Nov.  1903.]  Johnson  v.  McKay.  167 

five  (125)  in  the  eleventh  (11)  district,  one  part  No.  not 
known.''  Also:  "The  Thomas  Bazemore  place,  containing  one 
hundred  and  ninety-six  (196)  acres,  more  or  less,  joining  the 
lands  of  Sarah  Emerson,  Elisha  Owens,  Madison  T.  Bazemore, 
and  H.  D.  McKay."  The  mortgage  was  foreclosed  and  the  exe- 
cution was  levied.  The  execution  followed  the  description  in 
the  mortgage.  H.  A.  McKay,  as  executor  of  the  will  of  George 
W.  F.  McKay,  interposed  a  claim  to  the  property,  and  at  the 
trial  the  property  was  found  subject.  The  presiding  judge, 
Honorable  F.  C.  Foster,  granted  a  motion  for  a  new  trial,  filed 
by  the  claimant.  At  the  second  trial  the  property  was  again 
found  subject,  and  another  new  trial  was  granted  the  claimant 
by  Honorable  H.  G.  Lewis,  who  presided  at  the  trial,  upon  a 
motion  vs^hich  contained  the  grounds  that  the  verdict  was  con- 
trary to  law  and  the  evidence,  and  also  certain  special  grounds. 
At  both  trials  the  claimant  introduced  in  evidence  the  record  of 
a  suit  for  land,  and  of  the  decree  therein,  brought  by  Mrs.  Julia 
McKay  against  George  W.  F.  McKay,  in  which  title  to  certain 
land  was  decreed  to  be  in  the  defendant  in  the  suit.  It  is 
claimed  that  this  decree  covered  the  land  now  in  controversy. 
The  order  of  Judge  Lewis  granting  a  new  trial  was  as  follows ; 
"It  is  ordered  ^^*  by  the  court  that  the  verdict  and  judgment 
complained  about  be  set  aside  and  a  new  trial  granted,  because 
the  evidence  shows  that  the  land  claimed  is  covered  and  em- 
braced by  and  in  the  decree  rendered  in  case  of  Julia  McKay  v. 
G.  W.  F.  McKay,  which  was  used  in  evidence;  and  because  the 
lands  claimed  were  not  properly  specified  and  described  in  the 
mortgage  so  as  to  make  them  capable  of  identification,  and  un- 
contradicted evidence  showing  that  no  part  of  lot  125  described 
in  the  mortgage  was  included  therein."'  To  the  gi-anting  of  this 
order  the  plaintiff  in  execution  excepted. 

1-3.  We  are  constrained  to  dilfer  with  his  honor  of  the  trial 
court  in  his  opinion  that  the  description  of  the  two  tracts  of  land 
in  the  mortgage  was  so  uncertain  and  indefinite  as  to  render  the 
mortgage  void.  The  description  standing  alone,  unaided  by  ex- 
trinsic evidence,  is  unquestionably  insuflieient.  liut  the  rule  ap- 
plicable in  such  cases  is,  that  is  certain  which  is  capable  of  being 
made  certain;  and  the  description  will  be  suiru-ient  if  it  alTords 
means  of  identifying  and  ascertaining  the  land  intended  to  bo 
conveyed:  See  ]\[artindale  on  Conveyancing,  sec.  87;  Andrews  v. 
Murphy,  12  Ga.  431;  2  Devlin  on  Deeds,  2d  ed.,  see.  1012.  A 
general  description,  such  as  tlie  Emerson  place,  or  tlie  Thomas 
Bazemore  place,  is  suificient :  ^McAfee  v.  Arline,  83  Ga.  Gi5  (a). 
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10  S.  E.  441;  Polhill  v.  Brown,  84  Ga.  338  (2),  10  S.  E.  921; 
2  Devlin  on  Deeds,  2d  ed.,  sees.  1012,  1013.  In  such  a  case 
parol  evidence  may  be  resorted  to  to  show  what  land  was  in- 
tended to  be  conveyed :  See  Broach  v.  O'Neal,  94  Ga.  474,  20 
S.  E.  113  (3);  Derrick  v.  Sams,  98  Ga.  397  (1),  58  Am.  St. 
Rep.  309,  25  S.  E.  509 ;  3  Washburn  on  Real  Property,  Gth  ed., 
sec.  2320;  Martindale  on  Conveyancing,  2d  ed.,  sec.  88.  It  is 
true,  as  stated  in  the  judge's  order  granting  a  new  trial,  that 
the  uncontradicted  evidence  shows  that  the  Emerson  place  did 
not  embrace  any  part  of  lot  No.  125.  But  this  does  not  vitiate 
the  mortgage.  The  general  description  of  the  property  as  the 
Emerson  place  was  sufficient,  and  a  particular  description  repug- 
nant to  this  general  description  is  to  be  treated  as  surplusage, 
under  tlie  maxim  "Falsa  demonstratio  non  nocef :  ^lartindale 
on  Conveyancing,  2d  ed.,  sec.  96;  3  Washburn  on  Real  Property, 
Gth  ed.,  sees.  2317,  2321;  Harris  v.  Hull,  70  Ga.  831  (1); 
Boggess  v.  Lowrey,  78  Ga.  539,  6  Am.  St.  Rep.  279,  3  S.  E. 
771  •'Rogers  v.  Rogers,  78  Ga.  688  (2),  3  S.  E.  451;  Polliill 
v.  Brown,  84  Ga.  338  (2),  10  S.  E.  921;  2  Devlin  on  Deeds, 
2d  ed.,  sec.  1016.  These  authorities  are  directly  in  point,  and 
show  that  a  mere  error  in  the  number  of  the  lot  will  not  vitiate 
the  mortgage,  *"^  there  being  a  general  description  therein  from 
which  tlie  property  can  he  identified.  Had  the  property  been 
described  solely  by  lot  number  which  was  given  incorrectly,  ref- 
ormation of  tiie  instrument  would  have  been  necessary,  but 
here  tbe  lot  number  may  be  wholly  disregarded  and  still  the 
description  be  sufficient. 

4-5.  Jn  order,  liowever,  for  the  plaintiff  to  make  out  a  prima 
facie  case  it  was  necessary  for  him  to  make  the  description  cer- 
tain by  extrinsic  evidence,  and  to  show  tliat  the  defendant  in  ex- 
ecution was  in  possession  of  or  had  title  to  the  particular  prop- 
erty at  the  time  the  mortgage  was  given.  Tlie  cvideme  as 
to  the  j)Ossession  at  the  dale  of  the  mortgage  wa^s  decidedly  con- 
flicting, the  preponderance  apj)arently  being  in  favor  of  t'lie 
view  that  the  mortgagor  was  not  in  possession  at  tliat  date.  The 
uncontradicted  evidence  showed  that  ^Irs.  Julia  McKay  was  the 
widow  and  sole  heir  at  law  of  her  deceased  husljand,  H.  1).  Mc- 
Kay, ami  that  he  ac(iuired  title  to  the  Bazeinore  jdace  by  deed 
in  1S4S,  and  to  the  I^nierson  ])hice  in  the  same  manner  in  l^-)[. 
These  deeds  (h'Scribe  the  respective  tracts  in  sul»stantially  the 
same  manner  as  tliey  are  described  in  the  mortgage.  It  was 
therefore  necessary  for  tlie  plaintilf  in  execution  to  resort  to 
parol   evidence  to  identify   the  two   places.     We  have   studied 
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most  carefully  and  anxiously  the  evidence  relied  on  for  this 
purpose ;  and  while  we  are  not  prepared  to  say  that  it  was  abso- 
lutely impossible  for  the  jury  to  ascertain  what  land  was  in- 
tended to  be  covered  by  the  mortgage,  the  identity  of  the  two 
tracts  are  certainly  involved  in  much  uncertainty  and  doubt. 
A  half  century  had  elapsed  since  the  purchase  of  the  property 
by  H.  D.  McKay  and  since  these  two  tracts,  doubtless  well 
known  at  the  time,  were  combined  with  other  property  belonging 
to  the  purchaser  into  a  larger  place  thenceforward  to  be  known 
as  the  McKay  land.  Old  landmarks  had  been  forgotten  or  ob- 
literated, and  coterminous  owners  had  changed.  There  was  but 
one  witness  that  knew  anything  ahout  the  old  tracts ;  and  while 
he  spoke  with  a  great  deal  of  confidence,  an  analysis  of  his  testi- 
mony shows  that  he  could  not  with  absolute  certainty  indicate 
the  lines.  A  plat  of  the  tracts,  called  the  Chiles  survey,  was  in- 
troduced in  evidence,  but  the  surveyor  testified  that  he  got  his 
information  as  to  the  lines  from  the  witness  above  referred  to. 
As  stated  above,  we  do  not  say  that  the  jury  might  not  have 
found  that  this  survey  was  correct;  but  certainly  the  evidence 
i&  not  so  ^^'^  definite  and  certain  as  to  justify  us  in  holding  that 
the  Judge  erred  in  awarding  a  second  new  trial.  Viewing  the 
evidence  as  a  whole,  it  was  perhaps  better  for  both  parties  that 
a  new  trial  should  have  been  granted. 

As  the  case  is  to  be  tried  again,  we  deem  it  proper  to  state  our 
views  with  reference  to  the  decree  rendered  in  the  suit  of  Julia 
McKay  v.  G.  W.  F.  McKay.  The  suit  was  filed  March  25,  1895  ; 
the  mortgage  was  executed  on  October  1,  1895 ;  and  the  decree 
was  rendered  October  19,  189G.  If  the  doctrine  of  lis  pendens 
was  applicable,  Johnson,  the  mortgagee,  was  bound  simply  by  the 
description  of  the  property  in  the  declaration,  and  if  that  did  not 
embrace  the  property  mortgaged,  he  would  be  protected,  without 
regard  to  whether  the  decree  described  the  property  or  not.  and 
without  regard  to  whether  the  decree  would  be  void  because  cov- 
ering property  not  described  in  the  declaration.  As  stated  above, 
the  evidence  shows  that  H.  D.  ]\IcKay  acquired  the  Bazemore 
place  by  deed  executed  in  1848,  and  the  Emerson  place  by  deed 
made  in  1854.  The  declaration  describes  the  land  sued  for  as 
eleven  hundred  and  forty-three  acres  adjoining  the  lands  of  cer- 
tain parties,  and  lying  on  the  waters  of  Town  creek,  and  ob- 
tained by  H.  D.  McKay  "in  the  year  1856,  under  an  agreement 
made  between  his  mother,  Sarah  ]\IcKay,  and  the  defendant 
George  W.  F.  ]McKay  and  himself."'  The  agreement  referred 
to  was  in  evidence,  and  in  that  the  land  obtained  thereunder  bv 
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H.  D.  McKay  was  described  as  set  out  in  the  declaration.     This 
land  may  or  may  not  have  embraced  the  Emerson  and  Bazeinore 
tracts.     There  was  a  siirvey  of  the  lands  supposed  to  have  been 
included  in  the  suit  against  G.  W,  F.  McKay  by  Julia  McKay, 
and  this  survey  seems  to  embrace  the  two  tracts  in  controversy, 
A  witness  for  the  claimant  testified  positively  that    the  two 
tracts  were  involved  in  the  suit,  though  the  witness  admitted 
that  he  was  not  acquainted  with  the  inside  lines  of  the  tracts.     If 
these  two  tracts  were  embraced  in  the  agreement  and  involved 
in  the  suit,  this  could  be  explained  only  on  the  hypothesis  that 
the  tracts  were  bought  for  H.  D.  McKay  in  1848  and  1854,  and 
afterward  by  consent  of  all  parties  included  in  the  agreement  be- 
tween the  two  McKay  sons  and  their  mother.     In  view,  how- 
ever, of  the  uncertainty  whether  these  two  tracts  were  involved 
in  the  suit  and    the   agreement,  and   also    of   the   uncertainty 
whether  the    two  tracts  were    sufficiently    identified,    we  will 
^^^  let  the  second  grant  of  a  new  trial  stand,  in  order  that  these 
two  questions  may  be  again  submitted  to  the  jury.     These  are 
the  controlling  questions.     On  another  trial  the  jury  will  be  in- 
structed to  find,  first,  whether  the  plaintiff  in  execution  has  car- 
ried the  burden  resting  on  him  by  identifying  with  reasonable 
certainty  the  Emerson  and  Bazemore  tracts;  and  if  so,  it  will 
bo  for  them  to  say  whether  the  claimant  has  rebutted  this  prima 
facie  ca.se  by  sliowing  that  the  tracts  in  question  were  involved 
in  the  suit  between  Julia  McKay  and  G.  W.  F.  ]\Icl\ay.     'J'hei(> 
are  the  two  vital  questions,  and  we  think  the  ends  of  justice  will 
be  best  met  by  allowing  the  ca,«e  to  go  ag;iin  to  the  jury  and  be 
hoard  by  iheni  with  their  minds  specially  directed  to  tlie  two  is- 
sues.    The  ])r()])ri('(y   of  ailinniiig  the  second  grant  of  a  new 
trial  in  this  case  is  made  manifest  when  the  fact  is  considered 
that  the  case  has  becii  tried  by  two  judges,  each  a  lawyer  of  abil- 
ity and  cxiH'rifnce,  and  each  has  emerged  from  the  trial,  not 
only  with  dmilit  as  to  whether  the  result  is  in  aceoi'd  with  jus- 
tice and  the  law,  but  doubt  of  such  grave  and  controlling  nature 
as  to  cnn.-train  the  setting  aside  of  the  verdicts.     No  possible 
harm  can  come  from  another  trial.     Serious  injury  and  irre- 
mcdia'de  wrong  Tuight  be  the  result  of  a  reversal  of  the  judg- 
ment. 

,1  udgment  iinirmed. 

All  ihe  just  ices  concur. 


The  Dt'scriiflinn  in  n  Murhiai/r  of  clKittrls  is  stifTlr-iont  if  it.  will  on- 
ab1c  third  jhtsohs  to  identify  tlie  property  whon  fiided  by  such  in- 
quiiics   MS   the    inst ninifTit    su^^osts:    Rryuo'lds    v.    Stronij     10   N.    D:ik. 
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81,  88  Am.  St.  Eep.  680,  85  N.  W.  987.  And  it  is  not  essential  that 
the  description  in  a  mortgage  of  realty  should  completely  identify 
the  property;  and  if  it  does  not,  extrinsic  evidence  is  admissible  to 
aid  in  the  identification:  Derrick  v.  Sams,  98  Ga.  397,  58  Am,  St. 
Eep.  309,  25  S.  E.  509.  See,  also,  Parker  v.  Salmons,  101  Ga.  160, 
65  Am.  St.  Eep.  291,  28  S.  E.  681;  Simpson  v.  Blaisdell,  85  Me.  199, 
35  Am.  St.  Eep.  348,  27  Atl.  101;  note  to  Higgins  v.  Higgins,  66  Am. 
St.  Eep.  59-62.  A  devise  of  lands  by  a  description  partly  false,  in 
that  the  wrong  section  number  is  given,  may  be  effective  if  what  re- 
mains after  rejecting  the  false  reasonably  corresponds  with  the 
realty  indicated  by  extrinsic  evidence:  Pate  v.  Bushong,  161  Ind.  523, 
post,  p.  287,  69  N.  E.  291. 


McCOLLTTM  v.  STATE. 

[119  Ga.  308,  46  S.  E.  413.] 

EVIDENCE  OF  AGE.— A  Witness  may  Testify  as  to  His  Own 
Age,  although  tis  information  has  been  derived  solely  from  his 
mother,  who  is  in  the  county  of  the  trial,      (p.  172.) 

CRIMINAL  LAW. — An  Erroneous  Instruction  is  not  ground 
for  a  new  trial,  if  it  is  manifest  that  the  accused  was  in  no  way 
prejudiced  thereby,     (p.  173.) 

CRIMINAL  LAW. — The  Amount  of  a  Fine,  within  the  limits 
prescribed  by  statute,  rests  in  the  discretion  of  the  trial  judge,  and  is 
not  subject   to  review,     (p.   173.) 

CRIMINAL  LAW. — An  Excessive  Sentence  is  not  cause  for 
a  new  trial,     (p.  174.) 

Fermor  Barrett,  for  the  plaintiff  in  error. 

W.  A.  Charters,  solicitor  general,  for  the  defendant  in  error. 

^^^  FISH,  P.  J.  David  McCollum  was  convicted  of  unlaw- 
fully selling  intoxicating  liquor  to  a  minor,  one  John  D.  Ayers. 
A  new  trial  having  been  refused,  the  accused  excepted.  Upon 
the  trial,  in  Septemher,  1903,  Ayers  testified  that  he  was  nine- 
teen years  old  in  the  summer  of  that  year;  tliat  he  purchased 
the  liquor  from  the  accused  in  the  early  part  of  the  year  1902, 
before  the  bill  of  indictment  Avas  found,  in  March  of  tliat  year. 
lie  further  swore  that  all  lie  knew  about  his  age  was  what  his 
mother  told  him,  and  tluit  slie  was  then  living  in  the  county 
where  the  trial  was  had.  Counsel  for  the  accused  moved  to  rule 
out  the  testimony  of  Ayers  as  to  his  age,  upon  the  ground  that 
his  mother,  who  knew  the  fact  and  was  living  in  the  county,  wtis 
a  competent  witness,  and  what  she  had  told  her  son  in  rel'crcnce 
to  his  age  was  hearsay  and  inadmissible.     The  court  refused  to 
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rule  out  the  testimony,  and  complaint  was  made  of  this  ruling, 
in  the  motion  for  a  new  trial.     The  ruling  of  the  court  was  not 
erroneous.     It  is  well  settled  that  a  witness  may  testify  as  to 
his  own  age:  Central  E.  R.  Co.  v.  Coggin.  73  Ga.  689;  1  Green- 
loaf  on  Evidence,  sec.  -130  (k)  ;  Undcrhill  on  Criminal  Evidence, 
sec.  342;  22  Am.  &  Eng.  Ency.  of  Law,  647;  1  Encyclopedia 
of  Evidence,  735.      In  Bain  v.  State,  61  Ala.  75,  it  was  held: 
'•.\  witness  may  testify  as  to  his  own  age,  though  he  states  that 
In's  knowledge  is  derived  from  what  his  mother  told  him ;  and  the 
fact  that  his  mother,  who  is  not  shown  to  be  dead,  or  out  of  the 
jurisdiction  of  the  court,  was  not  introduced,  does  not  affect  the 
r.dnii>sibility  of  the  evidence,  though  the  jury  may  consider  it. 
with  the  other  circumstances  of  the  case,  in  determining  its  cred- 
ibility.''   It  was  held  in  Cherry  v.  State.  GS  Ala.  29.  that :  ''A  per- 
son may  testify  to  his  own  age;  and  his  testimony  is  not  rendered 
inadmissible  by  his  further  statements,  given  as  reason?  for  his 
tfstimonv  as  to  the  fact,  'that  his  mother  told  him  so,  that  it  wns 
written  down  in  a  book  which  his  father  had  in  the  courthouse.' " 
And  in  Pearcc  v.  Kvzer.  16  T.ea  (Tenn.).  521,  57  \m.  Rep.  240. 
it  was  held  :  "A  defendant  in  a  suit,  who  relies  upon  the  defense 
of  infancy,  is  a  competent  witness  to  prove  his  own  a;:e,  and  it 
is  no  objtH-tion  to  bis  testimony  that  he  obtained  the  information 
as  to  the  year  of  his  birth  from  bis  motbor.  who  is  living  in  the 
county  in  wliieh  tlio  suit  is  trifd."'     In  State  v.  Cain,  9  \V.  Ya. 
r)."»9.  it  was  bold  tb;it  it  was  competent  for  a  witness  to  ^^**  tostifv 
a<  to  bis  own  age.  with  a  view  of  proving  that  be  was  a  minor 
at  the  time  of  a  sale  of  intoxicating  liquors  to  him,  notwith- 
standing there  was  evidence  given  to  tlie  jury  tending  to  show 
tliiU  liis  failier  and  mother  were  living:  See.  also.  People  v.  Ratz, 
11")  Cal,  lo2.  46  Pac.  915.     Our  Civil  Code,  section  51TT,  pro- 
vides:  '"Pedigree,   including  descent,   relationship,  birth,  mar- 
riage, and  death,  nuiy  be  proved  either  by  the  declarations  of 
dfcfn-^ed  pcrsniis  nlated  by  blood  or  marriage,  or  bv  general  re- 
pute in  the  family,  or  by  genealogies,  inscriptions,  'familv  trees,' 
und  similar  evidence.*'     This  section,  however,  does  not.  as  con- 
t'  ndcd  by  the  plaintitF  in  error,  render  a  witness  incom])etent  to 
ti-tifv  t<>  bis  (iwn  ane.  when  his  father  or  mother  is  living  and 
Avit'nin  tbc  jurisdiction  of  tbe  court.     The  section,  in  ]iro\i(lin.2 
that   pedigrt-t',  etc.,  may  l)e  proved   by  the  declarations  of  de- 
ceased persons  related  liy  })lood  or  marriage,  refers  to  the  dec- 
liirations  of  third  jHr-ons.    which,  according  to  the  authorities, 
are  not  admi.-siblej  unless  such  persons  be  dead:  See  cases  above 
cited. 
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2.  Upon  cross-examination,  Ayers  swore  that  no  one  was  with 
him  when  he  bought  the  liquor  from  the  accused,  and  that  he  did 
not  tell  the  accused,  at  a  given  time  and  place,  that  one  Watson 
was  with  him,  at  the  house  of  the  accused,  when  the  liquor  was 
bought,  but  that  he  told  the  accused  that  he  left  Watson  some  two 
or  three  hundred  yards  from  the  house  of  the  accused  when  he 
went  to  buy  the  liquor,  and  that  he  carried  it  back  to  where  Wat- 
son was,  and  he  and  Watson  drank  it.     Watson  testified  that  he 
was  never  at  the  house  of  the  accused  with  Ayers.     The  accused, 
in  his  statement,  said  that  Ayers  told  him,  at  the  time  and  place 
referred  to,  that  Watson  was  with  him  (Ayers)  at  the  time  that 
he  bought  the  liquor.     The  accused  also  stated  that  he  never  sold 
Ayers  any  liquor  at  any  time.     The  court  charged  the  jury:  "If 
a  witness  has  been  impeached  in  any  of  the  modes  known  to  the 
law,  or  in  any  manner  known  to  the  law,  it  i^the  duty  of  the  jury 
to  disregard  his  testimony,  unless  corroborated  in  material  par- 
ticulars ;  and  if  a  witness  has  been  impeached  as  required  by  law 
so  that  the  jury  would  disregard  his  entire  testimony,  still  it  is 
their  right  and  privilege  to  believe  him  if  he  is  corroborated  by 
other  testimony  in  the  case — corroborated  in  material  particu- 
lars in  the  case,  although  impeached."     In  the  motion  for  a 
new  trial  error  was  assigned  upon  this  charge,  because  there  was 
no  corroborating  ^**  evidence  to  sustain  the  witness  sought  to 
be  impeached.     The   exception   to  the  charge    was    well  taken. 
Ayers  was  the  only  witness  for  the  state,  and  there  was  nothing 
to  corroborate  his  testimony.     We  do  not  think,  however,  that 
this  error  of  the  court  was  such  as  to  require  the  grant  of  a  new 
trial,  as  it  is  manifest  that  the  accused  was  in  no  way  prejudiced 
by  the  charge.     There  was  absolutely  no  evidence  which  the 
charge  could  have  misled  the  jury  to  consider  as  corroborating 
Avers'  testimony,  and  if  in  the  mind  of  the  jury  Ayers  had  been 
impeached,  they  would,  under  tlie  instruction  given,  and  in  the 
absence  of  any  corroboration  whatever,  have  disregarded  his  tes- 
timony.    It  is  evident  that  they  did  not  believe  the  statement 
of  the  accused;  for  in  it  he  said  he  had  never  sold  any  liquor  to 
Avers,  and  if  they  had  believed  that  the  statement  successfully 
impeached  Avers,  they  certainly,  it  seems,  would  have  believed 
the  balance  of  the  statement  that  the  accused  had  never  sold  t1ie 
liquor  as  charged,  and  have  acquitted  him.     It  has  been  fre- 
quently held  by  this  court  that  the  statement  of  the  accused  is 
not,  strictly  speaking,  evidence,  and  it  may  be  doubted  if  tlie 
mere  statement  of  the  accused  will  authorize  a  charge  upon  the 
subject  of  the  impeachment  of  witnesses.     It  is  perfectly  ob- 
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vious  that  the  testimony  of  Watson  did  not  even  tend  to  impeach 
Ayers. 

3.  The  fine  imposed  by  the  court  upon  the  accused  was  five 
hundred  dollars.  Complaint  was  made  in  the  motion  for  a  new 
trial  that  this  was  excessive.  Under  the  statute  the  court  could 
have  imposed  a  fine  not  to  exceed  one  thousand  dollars,  and  a 
fine  within  that  limit  was  within  the  discretion  of  the  trial 
judge,  and  is  not  the  subject  of  review:  Baldwin  v.  State,  75 
Ga.  482.  Moreover,  if  it  were  excessive,  this  would  not  be 
cause  for  a  now  trial :  Bellinger  v.  State,  116  Ga.  545,  42  S.  E. 
747. 

4.  The  evidence  fully  warranted  the  verdict,  and  the  court 
did  not  err  in  refusing  to  grant  a  new  trial. 

Judgment  ailirmed. 

All  the  justices  concur. 


A  Witness  may  Testify  as  to  His  Oicn  Age. — Thus,  in  Pearce  v.  Kyzcr, 
16  Lea,  521,  57  Am.  Kep.  240,  it  is  held  that,  to  prove  the  defense  of 
infancy  in  an  action  on  a  promissory  note,  the  infant  may  testify  as 
to  information  derived  from  his  mothor,  althoiigh  she  is  living  and 
within  the  county  of  the  trial:  See,  also,  Washington  v.  Bank  for 
Savings,  171  N.  Y.  IGC,  89  Am.  St.  Kep.  800,  €3  N.  E.  831. 


CIIESTATEE    PYRITES     CO]\IPANY    v.    CAVENDERS 
CREEK  GOLD  ^yilXIXG  CO:\IPANY. 

[119  Ga.  354,  4&  S.  E.  422.] 

EMINENT  DOMAIN. — A  Foreign  Corporation  cannot  exercise 
fhe  power  of  eminent  domain  in  tliis  stale  without  allirmative  author- 
ity frojn   the  legislature,      (p.   177.) 

EMINENT  DOMAIN  -  Foreign  Corporations.— A  statute  con- 
ferring the  right  of  eminent  domain  on  any  mining  corporation  does 
not  includ©  foreign   companies,      (pp.    177,   17S.) 

EMINENT  DOMAIN— Strict  Construction.— Statutes  confer- 
ring the  right  of  eminent  domain  must  be  construed  strictly,  (p. 
17S.) 

INJUNCTION  Against  Eminent  Domain  Proceedings.— A 
court  of  e(|uity  may  restrain  the  (■omli'mnatidn  of  jirivate  property 
by  a  foreign  corporation  wliieh  has  no  authority  to  exercise  the  right 
of  eminent   domain,      (p.   178.) 

W.  A.  Charters  and  II.  II.  Perry,  for  the  plaintiff, 

H.  H.  Dean,  J.  W.  II.  Underwood   and  R.  II.  Baker,  for  the 
defendant. 
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354  SIMMONS,  C.  J.  The  Chestatee  Pyrites  Company  filed 
an  equitable  petition  against  the  Cavenders  Creek  Gold  Mining 
Company.  The  petition  alleged  that  the  plaintiff  owned  and 
possessed  certain  tracts  of  land  through  which  ran  the 
Chestatee  river;  that  it  had  developed  on  said  land,  at  great 
expense,  a  pyrites  mine  from  which  it  was  actually  engaged 
in  taking  out  ore;  that  it  had  purchased  the  land  on  both 
sides  of  a  large  water-power  in  the  Chestatee  river,  a  non- 
navigable  stream,  owned  this  water-power,  and  had  also  pur- 
chased the  right  to  overflow  the  adjoining  lands  by  the  erection 
of  a  dam  in  this  stream;  that  it  had  purchased  this  water- 
power  for  the  purpose  of  developing  and  working  its  mine; 
that  the  Chestatee  river  is  partially  formed  by  the  four  named 
streams  which  empty  into  it  above  tlie  plaintiff's  land  and  aug- 
ment the  waters  of  the  river  which  flow  over  plaintiff's  lands. 
The  plaintiff  also  alleged  that  all  of  the  water  is  essential  to 
the  proper  operation  of  its  mine,  but  that  the  defendant,  a  cor- 
poration chartered  under  the  laws  of  North  Carolina,  had  bought 
lands  above  the  property  of  plaintiff,  for  the  purpose  of  operat- 
ing a  gold  mine,  and  had  given  notice  tliat  it  would  proceed 
under  the  Political  Code,  section  650  et  scq.,  and  Civil  Code,  sec- 
tion 4685,  to  condemn  the  water  in  the  four  tributary  streams 
above  mentioned  and  divert  it  from  the  river  by  means  of  ditches 
and  canals  to  its  mine,  returning  it  to  ^^^  the  river  below  the 
land  of  plaintiff,  and  had  fixed  a  date  for  arbitrators  to  meet  to 
pass  upon  the  necessity  for  such  condemnation  and  the  amount 
of  damages  to  the  plaintiff.  The  petition  charged  that  the  de- 
fendant was  a  foreign  corporation,  and  had  no  power  or  author- 
ity, under  the  code  and  the  acts  amendatory  thereof,  to  condemn 
private  property  for  its  own  use.  It  further  alleged  that,  even 
if  the  code  applied  to  foreign  corporations,  the  sections  under 
which  the  proceedings  were  to  be  had  were  unconstitutional,  ihot 
these  sections  sought  to  give  the  power  to  condemn  for  a  private 
use  and  not  for  a  use  by  tlie  pul)lic.  The  answer  admitted  that 
the  defendant  was  a  cori)oration  organized  under  the  laws  of 
Xorth  Carolina,  but  insisted  tliat  the  code  sections  api^lv  as 
well  to  foreign  as  to  domestic  corporations.  The  view  we  take 
of  the  case  renders  it  unnecessary  to  decide  upon  the  validity 
of  tliese  code  sections. 

1.  The  right  of  eminent  domain  is  a  sovereign  riglit  of  the 
state.  It  is  inherent  in  every  sovereignty,  and  existed  before 
constitutions  were  adopted.  It  lies  dormant  until  the  legisla- 
ture sets  it  in  motion.     As  the  legislature  cannot  in  every  case 
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supervise    the  condemnation,  it    may  confer    the    power  upon 
agencies.     These  agencies  may  be  individuals  or  corporations, 
and  the  legislature  may  even  confer  this  power  upon  foreign 
corporations  or  individuals  living  in  another  state.     The  power 
thus  conferred  is  always  to  be  strictly  construed,  and  w-ill  not 
be  permitted    to    be  exercised    except  where  it  is  affirmatively 
granted.     Its  grant  is  in  derogation  of  common  right,  and  is 
the  exercise  of  one  of  the  highest  of  the  powers  of  sovereignty. 
Where,  therefore,  a  private  individual  or  corporation  seeks  to 
take  the  property  of  another  under  the  power  of  eminent  domain, 
affirmative  autliority    for    the  exercise  of    the  power  must    be 
shown.     The  power  may  be  conferred  either  by  sj)ocial  act  cre- 
ating tlie  corporation  or  by  general  acts  relating  to  all  corpora- 
tions of  designated  classes.     If  a  foreign  corporation  undertakes 
in  this  state  to  condemn  private  property,  it  must  show  legisla- 
tive authority  to  do  so.     We  have  searched  the  authorities  dili- 
gently to  ascertain  if  any  court  has  ever  decided  that  a  foreign 
corporation  could  exercise  the  right  of  eminent  domain  without 
legislative  autliority  from  the  state  wherein  it  proposes  to  exer- 
cise the  right,  and  have  been  unable  to  find  a  single  case  so 
holding.     All  the  courts  seem  to  hold  tluit  this  riglit  of  emi- 
nent '"^^  domain  does  not  exist  as  a  matter  of  comity  between 
the  states^  and  all  hold,  so  far  as  we  can  find,  that  a  foreign  cor- 
poration must    have  aifirmative    authority    from    the  state  in 
which    it  proposes  to  exercise  the  riglit.     "A  railroad  company 
or  other  quasi  public  corporation  cannot  exercise  the  right  of 
eminent  domain  in  another  state  than  that  by  wliieh  it  was  cre- 
ated, unless  it  is  expressly  or  impliedly  authorized  to  do  so  by 
the  laws  of  such  other  state.     Such  power  does  not  come  within 
the  rule  of  comity":  Clark  &  "Marshall  on  I'rivate  Corporations. 
2734,  sec.  854.     Judge  Thompson,  in  his  excellent  and  valu- 
able   work    on    Corporations    (volume  G,   section   7i);52),   says: 
"The  power  of  a  private  corporation  to  acquire  private  prop- 
erty for  the  public  purposes  for  which  it  may  have  been  chart- 
ered is  a  power  which  comes  to  it  ahme  through  the  delegation  of 
the  state  of  its  sovereign  right  of  eminent  domain.     'I'he  power 
cannot,  tlierefore,  be  exercised  by  a  foreign  cor])oration  on   a 
mere  principle  of  comity,  because  it  will  never  bo  j)resunied.  in 
the  absence  of  atfirinative  legislation,   tliat  the  state  delegates 
any  part  of  its  sovereignty  to  a  foreicjn  corporation.     It   niav 
be  stated  with  confidence  in  every  case  that  this  power  cannot 
be  exercised   by   a  cor])orati<->n   created   under  the   laws   of  on(! 
state  or  country,  within  the  limits  of  another  state  or  country 
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without  the  consent  of  the  legislature  of  that  other  state  or 
country,  affirmatively  expressed.''  We  are  satisfied  to  close 
this  part  of  the  opinion  with  this  authority  from  so  eminent 
an  author. 

2.  The  defendant  in  error  claimed,  however,  that  sections 
650-657  of  the  Political  Code  are  broad  enough  to  include  for- 
eign corporations.  We  think  that  they  should  not  be  so  con- 
strued. We  think  that  the  legislature  cannot  be  held  to  have 
granted  the  right  of  eminent  domain,  one  of  the  highest  of  the 
sovereign  rights  of  the  state,  to  any  and  every  corporation  which 
may  be  created  by  any  other  state  or  country.  These  sections 
must  be  construed  strictly.  We  cannot  believe  that  the  legisla- 
ture, by  the  use  of  the  words  "any  corporation,"  intended  to 
confer  part  of  the  sovereignty  of  the  state  upon  every  corporation 
created  in  any  state  or  country  in  the  world  which  might  be  en- 
gaged in  one  of  the  businesses  designated  in  these  sections.  As 
Judge  Thompson  says  in  the  quotation  above,  "it  will  never  be 
presumed,  in  the  absence  of  affirmative  legislation,  that  the 
state  delegates  any  part  of  its  sovereignty  to  a  foreign  corpora- 
tion  ^^"^  This  power  cannot  be  exercised  by  a  [foreign] 

corporation  ....  without  the  consent  of  the  legislature,  .... 
affirmatively  expressed."  Had  the  legislature  intended  to  con- 
fer this  power  upon  foreign  mining  corporations,  it  would  have 
done  so  as  it  did  in  conferring  similar  powers  upon  foreign  tele- 
graph companies  in  the  act  of  1889  (Civ.  Code,  sec.  2347), 
where  it  said :  "Any  telegraph  company,  chartered  by  the  laws 
of  this  or  any  other  state  of  the  United  States,"  etc.  This  last 
cited  act  and  code  section  expressly  confer  the  power  upon  tele- 
graph companies  chartered  by  a  sister  state,  which  is  an  answer 
to  the  argument  of  counsel  that  the  cases  of  Savannah  Ey.  Co. 
V.  Postal  Tel.  Cable  Co.,  112  Ga.  9-11,  38  S.  E.  353,  113  Ga.  91G, 
39  S.  E.  399,  and  115  Ga.  554,  42  S.  E.  1,  recognized  that  land 
in  this  state  may  be  condemned  by  a  corporation  chartered  by 
another  state. 

Our  code  declares  that  "any  ....  corporation  who  may  be 
actually  engaged  in  the  business  of  mining"  certain  metals  or 
minerals  shall  have  the  right  to  condemn  private  property.  This 
langua'^e  seema  vcrv  broad — broad  enough  to  include  both  do- 
mestic and  forei^gn  corporations  doing  business  of  the  designated 
kind  in  any  state  or  eountry;  but,  as  has  been  shown,  statutes 
conferrino-  the  riglit  of  eminent  domain  must  be  construed 
strictly,  and  courts  will  never  assume,  in  the  absence  of  allirnia- 
tive  legislation,  that  it  was  intended  to  grant  such  powers  to 
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corporations  over  which  the  legislature  had  no  control.  Since 
the  adoption  of  the  Code  of  1863,  the  legislature  has  reserved  to 
itself  the  right  to  change  or  modify  the  charters  of  corporations 
of  its  creation,  and  to  control  the  conduct  of  such  corporation. 
It  has  no  such  powers  with  regard  to  a  foreign  corporation. 
In  an  act  governing  procedure  or  of  a  remedial  nature,  such 
words  as  are  used  in  tliese  code  sections  would  probably  be  held 
to  embrace  all  corporations,  foreign  and  domestic;  for  such  an 
act  would  receive  a  liberal  construction.  But  acts  granting 
powers  in  derogation  of  common  right  must  always  be  construed 
strictly,  and  these  words  held  not  to  include  foreign  corpora- 
tions. 

3.  It  was  argued  that  the  plaintiff  liad  a  complete  remedy  at 
law.  After  much  reflection,  we  have  concluded  that  the  remedy 
at  law  was  not  as  complete  as  the  remedy  in  equitv.  The  rem- 
edy at  law  pointed  out  by  counsel  for  the  def^'udant  in  error 
was  for  the  plaintiff  to  go  before  the  arbitrators  and  tliere  make 
the  questions  raised  by  his  petition  in  this  case,  and,  in  the  event 
of  ^'***  an  adverse  decision,  to  renew  the  points  on  an  appeal  to 
the  superior  court.  In  the  first  place,  wo  think  that  tlie  arbi- 
trators could  not  entertain  a  motion  to  dismiss  the  condemnation 
proceedings  on  the  ground  that  the  gold  mining  company  had 
no  authority  to  institute  them.  Under  tlie  code  the  arbitrators' 
only  duties  are  to  pass  u])on  tlio  necessity  for  the  condemnation 
and  the  amount  of  damage  to  the  owner  of  the  ])ropertv  con- 
demned. Even  if  tliey  could  have  decided  as  to  the  authority 
of  the  gold  milling  company  to  institute  the  proceedings  and  bad 
decided  in  favor  of  such  authority,  and  tliere  bad  Ijcen  an  ap- 
peal to  the  superior  court,  tlie  gold  mining  company  could 
have  tendered  the  amount  of  damages  fixed  and  then  could 
have  jiroceeded  to  dig  its  ditclies  and  divert  tlie  water,  regardless 
of  ilie  aiipeal.  Etpiiiy,  on  the  other  hand,  immediately  stops 
the  illegal  proceedings  and  prevents  any  illegal  act.  We  tliink, 
therefore,  that  the  remedy  at  law  was  not  as  eomplete  as  the  one 
in  eipiity.  b'or  the  reasons  given,  we  tliink  that  the  court  should 
have  granted  tlie  injunction,  and  that  it  was  error  to  refuse  it. 

Judgment  reversed. 

All  the  justices  concur,  except  Candler,  .7..  disqualified. 


In  a  Ricrnf  Cafif  in  Illinois — Illinois  Stnto  Trust  Co.  v.  St.  I,oiii<? 
etf.  Ry.  Co.,  208  111.  419.  70  X.  E.  .■^57— the  antliority  («f  a  foreign  cor- 
porntion  to  exorciso  tlu'  power  of  pminoiit  doninin  w;!s  (Joiiied.  S.-iiil 
the   court:    "The   power   of   eniinrnt    iloniain   is   an   incident   to   sovcr- 
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eignty  and  inherent  in  the  state,  and  can  be  exercised  only  on  the 
occasion,  in  the  mode  and  by  the  agency  prescribed  by  the  legisla- 
ture. No  other  state  can  authorize  the  exercise  of  that  power  with- 
in this  state,  and  the  laws  under  which  petitioner  has  its  existence 
could  not  and  do  not  purport  to  do  so.  The  petitioner  can  have  no 
legal  existence  in  this  state,  outside  of  the  boundaries  of  the  states 
where  it  was  incorporated,  and  can  exercise  none  of  the  powers  con- 
ferred by  its  charter  except  by  consent  of  the  legislature  of  this 
state.  It  is  competent  for  the  legislature  to  delegate  the  exercise 
of  the  power  of  eminent  domain  to  a  foreign  corporation  (13  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  858),  but  the  power  can  be  exercised 
only  when  so  granted.  The  power  to  take  the  property  of  the  indi- 
vidual without  his  consent  is  against  common  right,  and  all  acts 
authorizing  such  a  taking  are  to  be  strictly  construed:  Chicago  etc. 
E.  E.  Co.  V.  Wiltse,  11&  111.  449,  &  N.  E.  49;  Chicago  etc  Ey.  Co.  v. 
Gait,  133  111.  657,  23  N.  E.  425,  24  N.  E.  674.  Unless  both  the  letter 
and  the  spirit  of  the  statute  relied  upon  clearly  confer  the  power 
it  cannot  be  exercised:  Ligare  v.  City  of  Chicago,  139  111.  46,  32 
Am.  St.  Eep.  179,  28  N.  E.  934.  The  question  under  what  conditions 
the  power  shall  be  exercised  is  purely  legislative,  but  it  is  the  duty 
of  the  court,  when  called  upon,  to  decide  whether  the  statutory  con- 
ditions exist  and  whether  the  taking  of  the  property  is  within 
the  statutory  power  conferred:  Harvey  v.  Aurora  etc.  Ey.  Co.,  174 
111.  295,  51  N.  E,  163." 

That  a  foreign  corporation  may  be  authorized  by  the  legislature 
to  acquire  property,  by  condemnation,  see  New  York  etc.  E.  E.  Co. 
V.  Welsh,  143  N.  Y.  411,  42  Am.  St.  Eep.  734,  38  N.  E.  378.  And  the 
fact  that  a  foreign  corporation  is  interested  in  a  corporation  organized 
under  the  laws  of  the  state  to  construct  a  telegraph  line  does  not 
affect  the  latter 's  right  to  condemn  a  rig'ht  of  way:  Postal  Telegraph 
Cable  Co.  v.  Oregon  Short  Line  E.  E.  Co.,  23  Utah,  474,  90  Am.  St. 
Eep.  705,  65  Pac.  735.  Statutes  conferring  the  right  of  eminent 
domain  receive  a  strict  construction:  Waterbury  v.  Piatt,  75  Conn. 
387,  96  Am.  St.  Eep.  229,  53  Atl.  958. 


STEWAET  V.  HAET^ETT. 
[119  Ga.  386,  46  S.  E.  427.] 

CEMETERY  LOT— Nature  of  Title  to.— The  Purchaser  of  a 
lot  in  a  public  cemetery  for  burial  purposes  does  not  acquire  the  fee 
to  the  soil  but  only  the  easement  or  license  of  burial  therein  Cn 
181.)  '^' 

CEMETERY  LOT.— Ejectment  does  not  Lie  to  Recover  a 
cemetery   lot.     (p.    182.) 

lieese  Crawford  and  McXcill  &  Eevy,  for  the  plaintiffs. 

Charlton  E.  Battle,  for  the  defendant. 

38«  TUEXER,  J.  This  bill  of  exceptions  was  founded  npon 
an  action  of  ejectment,  brou^izht  in  the  superior  court  of  ^lus- 
cogee  county,  for  a  lot  in  a  cemetery  in  the  city  of  Columbus, 
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known  and  distinguished  in  the  plan  of  said  cemetery  as  lot  No. 
184,  in  section  or  extension  C  of  said  cemetery,  "the  said  tract 
or  parcel  of  land  being  a  cemetery  lot  for  burial  purposes." 
The  action  was  founded  on  the  several  demises  of  James  A. 
Stewart  and  others,  also  of  "The  city  of  Columbus,"  and  also  of 
"The  mayor  and  council  of  the  city  of  Columbus,"  these  two 
latter  demises  being  framed  to  cover  the  different  names  by 
which  the  municipality  was  designated  in  the  acts  of  the  general 
assembly.  To  ***''  the  petition  in  this  case  an  abstract  of  title 
was  appended,  the  particulars  of  which  need  not  be  set  out  in 
full.  The  defendant  filed  a  general  demurrer,  the  substance 
of  which  may  !>e  stated  in  the  language  of  the  fourth  ground 
tliereof,  as  follows:  "Because  the  petition  shows  upon  its  face 
that  tlie  land  sued  for  is  a  cemetery  lot  contained  in  the  public 
cemetery  in  the  city  of  Columbus,  known  as  Linwood  Cemetery, 
and  said  tract  or  parcel  of  land  being,  as  described  in  said  peti- 
tion, a  cemetery  lot  for  burial  pur])oses,  the  right  and  title  of 
the  plaintiffs,  if  any,  in  such  property  is  not  of  such  a  character 
as  will  support  an  action  of  ejectment,  the  right  of  burial  in  such 
cemetery  lot  being  merely  a  license,  or  at  best  an  easement,  in 
said  property,  and  ejectment  will  not  lie  for  the  recovery  of  a 
license  or  an  easement."  The  court  below  sustained  the  de- 
murrer and  dismissed  the  case.  The  plaintiffs  excepted  in  due 
form  and  ])roug]it  tlie  case  to  this  court. 

The  question  is  whether  an  action  of  ejectment  will  lie  for  the 
recovery  of  a  tract  or  j)areol  of  land  averred  to  be  a  cemetery  lot 
for  burial  ])urposes.  The  courts  in  manv  of  the  states  liave  lield 
that  the  ])urchascr  of  a  lot  in  a  publie  ceinelery,  though  under  a 
deed  absolute  in  form,  does  not  take  any  title  to  the  soil,  hut 
tliat  he  ae(|uires  only  a  ]irivi!cge  or  license  to  make  interments 
in  the  lot  purchased,  exclusively  of  others,  so  lowj;  as  the  grouiul 
remains  a  cemetery:  See  the  cases  enllected  in  6  Cyrl()])e(lia, 
717.  And  lliere  would  seem  to  hy  good  reason  for  holding  that 
when  a  cemelerv  lot  is  conveyed  for  burial  ])nr|tii^('s.  it  cannot 
be  devoted  to  anv  other  use,  whiitever  may  l>e  tlie  form  of  tlii^ 
convevance.  In  tlie  case  of  Jaeolms  v.  Congi'cgalion  of  the 
Children  of  Israel.  107  Ca.  518.  71]  Am.  St.  Ifep.  1  11.  :;;!  S.  K. 
853,  the  same  being  styled  an  equitable  ]ietitioii.  this  court  held 
that  even  punitive  damages  could  be  n'rovered  foi'  an  nnlawrn' 
interference  with  a  cemetery  lot;  and  Mr.  Justice  Fi-li,  i':'aM)n- 
ing  upon  tlie  case,  used  this  language  (page  521)  :  "As  a  gi'ueral 
rule,  one  who  pureliases  and  has  conveyed  to  him  a  lot  in  a  pnhlic 
cemeterv  does  not  acquire  the  fee  to  the  soil,  but  onlv  the  ease- 
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ment  or  license  of  burial  therein."  The  opinion  then  proceeds 
to  cite  an  array  of  authorities  to  the  effect  that  damages  may  be 
recovered  from  any  person  who  wrongfully  trespasses  upon,  dese- 
crates or  invades  the  burial  lot  of  another.  And  in  a  proper  case 
the  courts  will  by  injunction  restrain  a  trespass  upon  a  burial 
lot:  See  6  Cyclopedia,  720,  and  citations.  The  case  of  New 
York  Bay  Cemetery  ^^*  Co.  v.  Buckmaster,  49  N".  J.  L.  449,  9 
Atl.  591,  cited  by  counsel  for  the  plaintiffs  in  error,  on  examina- 
tion does  not  seem  to  support  his  view  that  one  who  has  the  right 
of  burial  in  a  cemetery  lot  can  maintain  an  action  of  ejectment 
against  another  who  wrongfully  enters  thereon.  While  the  deed 
under  consideration  in  that  case  recited  that  the  premises  were 
to  be  had  and  held  for  the  uses  of  sepulture  only,  and  for  no 
other  uses  whatever,  the  law  of  New  Jersey  (Pamphlet  Laws 
1850,  p.  194)  required  the  cemetery  company  to  grant  the  fee 
to  the  purchasers  of  lots,  and  for  that  reason  the  court  held  that 
an  action  of  ejectment  would  lie  for  the  recovery  of  the  lot. 
We  have  also  examined  the  other  cases  cited  by  the  able  counsel 
for  the  plaintiffs  in  error,  but  we  have  not  found  them  sutficient 
to  overcome  the  great  weight  of  authority  which  supports  the 
view  which  we  have  adopted.  ■■ 

In  the  present  case,  the  parcel  of  land  sought  to  be  recovered 
being  averred  to  be  a  cemetery  lot  for  burial  purposes,  any  con- 
veyance upon  those  terms  would  carry  only  a  limited  use  or  an 
easement.  Such  a  use  is  also  sometimes  called  a  mere  license. 
To  recover  such  an  easement  or  license,  an  action  of  ejectment 
will  not  lie:  Adams  on  Ejectment,  *16;  Perley  on  Mortuary 
Law,  177,  178,  187;  6  Cyclopedia,  717  (note  50);  10  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  474;  Union  Petroleum  Co.  v. 
Bliven  Petroleum  Co.,  72  Pa.  St.  173;  Hancock  v.  McAvoy,  151 
Pa.  St.  4G0,  31  Am.  St.  Pop.  774,  25  Atl.  47,  18  L.  E.  A.  781. 
If  for  any  pul)lic  reason  the  disestablishment  of  a  comotory  is 
necessary,  the  police  power  is  adequate.  It  may  be  added  that 
while  the  action  of  ejectment  has  its  uses,  its  quaint  fictions  and 
devices  do  not  seem  appropriate  to  the  ascertainment  of  an\ 
riglit  in  a  burial  lot.  If  any  fiction  is  pardonable  in  a  case  of 
tliis  kind,  it  would  be  fitter  to  hold  that  the  fee  in  these  sacred 
premises  belong  to  the  dead.  Within  these  hallowed  precincts, 
no  court  would  desire  to  send  the  sheriff  with  a  writ  of  posses- 
sion. This  instinct  of  hnmanity  is  loyalty  to  a  statute  im- 
pressed upon  all  hearts.  Its  influence  is  not  confined  to  the 
weak  and    ignorant.     The  plaintive    appeal  which    marks    the 
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grave  of  Shakespore  is  said  to  have  been  inspired  by  his  fear  of 
a  removal  of  his  bones  to  a  charnel-house : 

"Good  friend,  for  Jesus'  sake  forbear 
To  die:  the  dust  inclosed  here." 
Judgment  affirmed. 

All  the  justices  concur. 


For  Authorities  in  support  of  the  principal  case,  see  Hancock  v. 
McAvoy,  151  Pa.  St.  460,  31  Am.  St.  Rep.  774,  25  Atl.  47;  Bessemer 
Land  etc.  Co.  v.  Jenkins,  111  Ala.  135,  56  Am.  St.  Rep.  26,  1* 
South.  565;  Jacobus  v.  Congregation  etc.  of  Israel,  107  Ga.  518,  73 
Am.  St.  Rep.  141,  33  S.  E.  853;  Gardner  v.  Swan  Point  Cemetery, 
20  R.  I,  646.,  78  Am.  St.  Rep.  897,  40  Atl.  871.  And  see  the  mono- 
graphic note  to  Keyes  v.  Koukel,  75  Am.  St.  Rep.  424-430. 


GORE  V.  STATE. 

[119  Ga.  418,  46  S.  E.  671.1 

RAPE.— The  Words  "Against  Her  Will"  are  synonymous  with 
"without  her  consent,"  and  sexual  intercourse  is  against  th(> 
woman's  will  when,  from  any  cause,  she  is  not  in  a  position  to  exer- 
cise any  judgment  about  tlie   matter,      (p.  183.) 

RAPE  OF  IMBECILE— Necessity  of  Force. — A  man  who. 
knowing  lier  mental  imbecility,  has  sexual  interi'ourse  witli  a  woman 
incajiable  of  expressing  any  intelligent  assent  or  dissent,  or  of  exer- 
cising any  judgment  in  the  matter,  is  guilty  of  rape,  altiiough  lie 
uses  no  more  force  than  that  involved  in  the  carnal  act,  and  altlitu.gti 
she  offers  no  resistance,     (p.  187.) 

M.  B.  Eubanks  and  C.  E.  Carpenter,  for  the  plaintifT  in  error. 

Moses  Wri^^ht,  solicitor  general,  for  the  dofcmlant. 

4i»  COB?.,  J.  "Rape  is  the  carnal  knowlodsro  of  a  foitialo 
forcibly  and  against  her  will'':  Pen.  Code,  sec.  93.  This  is  tiie 
common-law  definition  as  given  bv  Blackstonc:  4  BhukstDiic's 
Commentarios,  210;  2  Bishop's  New  Criminal  Law,  see.  1113 
(2).  I'ajic  a.s  thus  didined  was  an  ofl'ense  at  common  law. 
Enirlisli  statutes  were  enacted  making  tli(>  ofr(>ns(!  peiuil.  l)ut 
th.cse  have  been  treated  as  simply  declaratorv  of  the  common 
law.  Various  definitions  of  the  offense  have  been  given.  A 
number  of  tlicse  are  collected  in  an  article  in  13  Criminal  T>au- 
Magazine,  page  r)r»3,  the  author  of  which  puts  into  the  following 
definition  the  various  elenumts  of  the  several  definitions:  "Rape 
is  the  act  of  having  carnal  knijwledge,  by  man,  of  a  woman,  fur- 
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cibly  and  against  her  will,  or  without  her  conscious  permission, 
or  where  permission  has  been  extorted  by' force  or  fear  of  imme- 
diate bodily  harm."  This  is  probably  as  comprehensive  as  any 
definition  that  could  be  given.  Ordinarily,  penal  laws  are  con- 
strued strictly,  and,  strictly  speaking,  it  might  with  some  force 
be  contended  that  an  act  cannot  be  "against  the  will"  of  a  person 
when  he  or  she  is  not  in  a  physical  or  mental  condition  to  exer- 
cise any  will  on  the  subject :  See,  in  this  connection,  Croswell  v. 
People,  13  Mich.  427,  437,  87  Am.  Dec.  774;  Bloodworth  v. 
State,  6  Baxt.  (Tenn.)  614,  32  Am.  Rep.  546.  The  authorities 
generally,  however,  construe  the  words  "against  her  will"  to  be 
synonymous  with  "witliout  her  consent,"  and  hold  that  the  act 
of  sexual  intercourse  is  against  the  woman's  will  when,  from 
any  cause,  she  is  not  in  a  position  to  exercise  any  judgment 
about  the  matter.  Thus  intercourse  with  a  woman  whose  will 
is  temporarily  lost  from  intoxication,  or  unconsciousness  arising 
from  the  use  of  drugs  or  otlier  cause,  or  sleep,  etc.,  is  rape.  As 
stated  above,  there  are  a  few  cases  opposed  to  this  view,  but  the 
great  weight  of  autliority  is  undoubtedly  in  favor  of  giving  to 
the  statute  such  a  construction  as  that  just  indicated.  We  have 
to  consider  in  this  case,  however,  only  that  form  of  inability  to 
consent  which  is  presumed  to  arise  from  idiocy  or  imbecility. 

420  rpi^g  j,^^]g  q£  i^^  applied  by  the  English  courts  in  cases 
where  the  female  is  alleged  to  have  been  idiotic  or  imbecile  is  the 
one  generally  followed  in  this  country.  The  rule  laid  down  by 
those  courts  is  tliat  if  the  female  is  so  idiotic  as  to  l)e  incapable 
of  expressing  any  intelligent  consent  or  dissent,  or  of  exercising 
any  ju(lgt;!ont  in  the  matter,  the  offense  is  rape:  See  (^ueen  v. 
Evan,  2  Cox  C.  C.  115;  Regina  v.  Fletcher,  8  Cox  C.  C.  131. 
The  case  of  Regina  v.  Fletcher,  10  Cox  C.  C.  248,  L.  R.  1 
C.  C.  39,  has  been  regarded  (and  it  would  seem  with  mucli 
reason)  as  being  in  conflict  with  the- two  decisions  above  cited, 
and  as  laying  down  the  broad  rule  that  in  no  case  could  a 
conviction  be  had  where  nothing  appears  but  the  connection 
and  the  imbecility  of  the  female.  But  the  English  criminal 
court  of  appeals  has  not  so  treated  that  decision:  See  Regina  v. 
Barrett,  12  Cox  C.  C.  498.  In  that  case  it  was  held:  "Upon 
the  trial  of  an  indictment  for  rape  upon  an  idiot  girl,  the  proper 
direction  to  the  jury  is,  that  if  they  are  satisfied  that  the  girl 
was  in  such  a  state  of  idiocy  as  to  be  incapable  of  expressing 
either  consent  or  dissent,  and  that  the  prisoner  had  connection 
with  her  without  her  consent,  it  is  their  duty  to  find  him  guilty.' 
And  it  was  said  that  "the  two  cases  of  Regina  v.  Fletcher   arc 
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not  adverse  to  one  another.  The  principle  is  properly  laid 
down  in  the  first  case,  and  the  second  case  was  only  a  decision 
on  the  facts  that  there  was  not  that  requisite  testimony  of  want 
of  assent  to  justify  leaving  the  case  to  the  jury" :  See,  also, 
Regina  v.  Connolly,  26  U.  C.  Q.  B.  317,  where  the  earlier 
English  decisions  are  re'vdewed,  and  the  rule  is  thus  stated :  "In 
the  case  of  rape  of  an  idiot  or  lunatic,  the  mere  proof  of  connec- 
tion will  not  warrant  the  case  heing  left  to  the  jury.  There 
must  be  some  evidence  that  it  was  without  her  consent,  e.  g.,  that 
she  was  incapable  from  imbecility  of  expressing  assent  or  dis- 
sent; and  if  she  consent  from  mere  animal  passion,  it  is  not 
rape." 

A  comprehensive  statement  of  the  law  of  the  subject  as  applied 
by  the  American  courts  is  found  in  Clevenger  on  Medical  Juris- 
prudence of  Insanity,  volume  1,  pages  202,  203.  This  summary 
of  the  law  is  merely  an  epitome  of  the  decisions  which  are  cited, 
and  seems  to  us  to  be  a  very  fair  analysis  of  those  decisions. 
We  quote  the  following  from  its  author:  "^'Sexual  intercourse 
with  a  woman  who  is  so  destitute  of  mind  as  to  be  incapable 
of  giving  consent  is  rape,  though  she  does  not  resist.  The  test  of 
mental  ^^-^  capacity  under  this  rule  is  whether  she  was  capable 
or  incapable  of  giving  consent  or  of  exercising  any  judgment  in 
the  matter.  And  very  slight  proof  of  force  is  necessary  where 
the  woman  lacks  the  intelligence  to  comprehend  the  nature  and 
consequences  of  the  act,  and  to  distinguish  morally  and  legally 
between  right  and  wrong;  and  when  the  man  docs  not  suppose 
that  he  has  her  consent,  the  force  required  and  which  is  involved 
in  the  carnal  act  is  suflicient.  But  where  tlie  will  is  active, 
though  perverted,  the  act  is  not  rape,  when  all  idea  of  force  or 
unwillingness  is  distinctly  disproved.  And  the  mere  fact  that 
a  woman  is  weak-minded  does  not  disable  or  debar  her  froni 
giving  consent  to  the  act,  and  intercourse  with  her  when  she  is 
capalde  of  exercising  her  will  sufficiently  to  control  her  personal 
actions  is  not  rape;  and  if  there  is  reasonable  doubt  whether 
force  was  used,  the  jury  slionld  acquit  though  the  woman  was 
of  weak  mind.  A  woman  with  less  intelligence  than  is  requisite 
to  make  a  contract  may  consent  to  sexual  intercourse  so  that  tlm 
act  will  not  l)e  rape  upon  tlie  part  of  the  man.  And  connociirni 
with  a  woman  who  is  in  a  state  of  dementia,  and  not  idiotic,  but 
approaching  toward  it.  having  a  predisposition  to  be  witli  men 
and  a  morbid  desire  for  sexual  intercourse,  is  not  rape  when  no 
circumstances  of  either  force  or  fraud  accompany  the  act ;  nor 
is  intercourse  without  resistance  with  a  woman  subject  to  epi- 
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leptic  fits,  where  the  evidence  does  not  show  that  she  was  under 
the  influence  of  a  fit  at  the  time.  The  burden  of  proof  of  in- 
sanity at  the  time  of  the  act  and  that  the  carnal  knoAvledge  was 
obtained  by  force  and  without  consent,  rests  with  the  prosecu- 
tion. There  must  be  some  evidence  that  she  was  incapable,  from 
imbecility,  of  expressing  assent  or  dissent,  and  when  consent  is 
given  from  mere  animal  passion  or  instinct,  it  is  not  rape,  and  a 
conviction  cannot  be  sustained  in  the  absence  of  evidence  as  to  her 
general  character  for  chastity  and  decency,  or  anything  else  to 
raise  a  presumption  that  she  did  not  consent.  Evidence  of  the 
connection  and  the  imbecility  alone  is  insufficient.  But  evidencu 
of  habits  of  decency  raises  a  presumption  that  she  would  not 
have  consented" :  See,  also,  the  following  authorities :  2  Bishop's 
New  Criminal  Law,  sees.  1121,  1123;  Clark  &  Marshall  on  the 
Law  of  Crimes,  sec.  295 ;  1  Wharton  on  Criminal  Law,  10th  ed., 
sec.  5G0;  13  Criminal  Law  Magazine,  510;  2  Eussell  on  Crime?, 
6th  ed.,  226;  2  Eoscoe  on  Criminal  Evidence,  8th  ed.,  1119; 
May  on  Criminal  Law,  sec.  195. 

423  rpi^g  following  is  the  rule  stated  in  23  American  and  Eng- 
lish Encyclopedia  of  Law,  second  edition,  856 :  "Sexual  inter- 
course with  an  insane  or  idiotic  woman  whose  mind,  to  the 
knowledge  of  the  man,  is  totally  incapable  of  consenting  to  the 
■act  is  rape,  though  she  submits  to  the  act  without  resistance,  as 
in  such  a  case  the  intercourse  is  without  her  consent  and  against 
her  will.  If,  however,  the  female,  though  weak-minded  or  idi- 
otic, consents  to  the  intercourse  for  animal  instincts,  passion, 
or  morbid  desires,  the  act  is  not  rape" :  See,  also.  State  v.  Will- 
iams, 149  Mo.  496,  51  S.  W.  88;  Payne  v.  State,  40  Tex.  Cr. 
202,  76  Am.  St.  Rep.  712,  49  S.  W.  604;  State  v.  Cunningham, 
100  Mo.  383,  13  S.  W.  376;  State  v.  Atherton,  50  Iowa,  189, 
32  Am.  Eep.  134;  McQuirk  v.  State,  84  Ala.  435,  5  Am.  St. 
Eep.  381,  4  South.  775;  State  v.  Tarr,  28  Iowa,  397. 

There  was  evidence  to  show  that  the  accused  was  acquainted 
with  the  mental  condition  of  the  female;  and  hence  the  sole 
question  is,  whether  the  present  case  falls  within  tlie  rule  de- 
claring the  act  to  be  rape  where  the  woman  is  so  idiotic  as  to 
be  incapable  of  exercising  any  intelligent  judgment  in  tlie  mat- 
ter; or  whether  the  girl  belongs  to  that  class  of  unfortunate 
females  who,  while  weak-minded,  yet  possess  sufficient  mental 
capacity  to  comprehend  the  nature  and  consequences  of  the  act, 
and  are  able  to  bring  to  bear  that  judgment  which  a  woman  with 
that  knowledge  would  exercise.  We  have  reached  the  conclusion 
that  the  conviction  should  be  upheld,  and  in  stating  the  result  of 
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our  deliberations  we  do  not  deem  it  necessary  to  discuss  at 
length  the  evidence  in  the  case.  The  most  important  considera- 
tion which  has  led  us  to  this  conclusion  is  the  fact  that  the  girl 
herself  was  sworn  as  a  witness  and  the  judge  and  jury  had  an 
opportunity  to  pass  upon  her  mental  condition  by  inspection  as 
it  were.  There  was  testimony  other  than  that  of  the  girl,  upon 
which  the  jury  could  base  a  finding  that  the  act  of  sexual  inter- 
course had  taken  place;  and  hence  the  state  is  not  in  the  em- 
barrassing situation -in  which  the  prosecution  found  itself  in  a 
Texas  case,  where  it  had  to  rely  upon  the  woman's  testimony 
to  show  that  the  carnal  act  was  accomplished,  and  at  the  same 
time  contend  for  a  conviction  on  the  ground  tliat  the  female  was 
an  imbecile  and  incapable  of  consenting:  See  Thompson  v. 
State,  33  Tex.  Cr.  472.  Apparently  the  girl  could  answer  only 
leading  questions,  generally  responding  to  these  by  a  simple 
"yes"  or  "no."  And  even  these  brief  answers  are  contradictory 
in  important  *^^  respects.  She  said  she  consented  to  the  act, 
and  yet  wlien  counsel  for  the  state  explained  to  her  what  oppos- 
ing counsel  meant  by  consent,  she  said  she  did  not  agree  for  the 
accused  to  do  what  he  did.  Questions  asked  for  the  purpose  of 
eliciting  any  extended  information  as  to  what  took  place  she 
wholly  failed  to  answer.  She  testified  that  she  was  fifteen  year? 
of  age,  whereas  her  mother  said  she  was  nineteen.  She  said 
she  had  been  to  school  and  could  read  and  write,  could  read  in 
the  third  and  fourth  readers.  She  was  not,  however,  so  far  as 
appears,  put  to  the  test  before  the  jury;  and  l}er  father  distinctly 
swore  that  she  could  not  learn  anytlving  at  all  at  school,  and 
that  notwithstanding  she  had  been  to  several  teachers,  she  did 
not  even  know  her  alpha])ct. 

The  jury  saw  the  girl,  heard  her  conflicting  statements,  and 
witnessed  her  demeanor  and  manner  of  testifying.  A  great  deal 
would  depend  on  her  appearance.  The  jury  are  constituted  by 
law  the  judges  of  all  these  matters.  They  have  by  their  verdict 
solemnly  affirmed  that  tlie  girl's  intellect  was  so  weak  that  she 
was  incapalile  of  consenting  to  the  act  of  sexual  intercourse,  and 
we  do  not  feel  disposed  to  usurp  their  functions,  and  at  this  dis- 
tance, upon  a  printed  record,  without  ever  having  seen  the  girl, 
declare  that  we  are  better  judges  of  the  girl's  mental  condition 
than  the  members  of  the  jury  were.  The  trial  judge  also  saw 
the  girl  and  heard  her  testimony,  and  he  is  satisfied  with  the  ver- 
dict. The  supreme  court  of  Iowa,  in  a  recent  case  where  the 
accused  w^as  charged  w'ith  having  committed  a  rape  on  an  im- 
b'jcile  woman,  said:  ''Taking  the  testimony  of  the  witnesses  on 
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both  sides  of  the  question,  without  more,  we  would  be  strongly 
inclined  to  reverse  the  case.  But  the  record  shows  that  the  com- 
plainant was  examined  as  a  witness,  and  that  her  examination 
was  quite  lengthy.  Her  answers  to  questions  show  that  she  is 
almost  an  imbecile,  unless  she  was  feigning  imbecility.  The 
learned  judge  and  the  jury  who  tried  the  case  saw  and  heard 
her  while  she  was  on  the  witness-stand,  and  we  cannot  put  our- 
selves in  the  place  of  the  judge  and  jury.  Her  appearance  and 
demeanor  while  testifying  were  most  important  considerations 
in  determining  her  mental  capacity,  and,  under  the  circum- 
stances, we  think  it  is  not  proper  for  this  court  to  interfere  with 
the  verdict."  Inasmuch  as  no  complaint  has  been  made  of  any 
charge  or  ruling  of  the  trial  judge,  it  is  necessarily  to  be  pre- 
sumed that  the  law  was  fully  and  '*^'*  fairly  given  in  charge, 
and  that  the  accused  was  deprived  of  no  right  to  which  he  was 
entitled.  "Women  like  the  unfortunate  girl  involved  in  this  case 
must  be  protected,  not  only  against  the  animal  lusts  of  tlie 
members  of  the  opposite  sex,  but  against  themselves  as  well; 
and  men,  who,  knowing  of  their  imbecility,  take  advantage  of 
their  helpless  condition  to  gratify  their  own  lustful  desires,  are 
guilty  of  rape,  though  they  use  no  more  force  than  that  involved 
in  the  carnal  act,  and  though  the  woman  offer  no  resistance 
to  the  consummation  of  their  purpose.  In  the  language  of 
Lord  Chief  Justice  Campbell,  in  Regina  v.  Fletcher,  8  Cox 
C.  C.  131 :  "It  would  be  monstrous  to  say  that  these  poor 
females  are  to  be  subjected  to  such  violence,  without  the  parties 
inflicting  it  being  liable  to  be  indicted.  If  so,  every  drunken 
woman  returning  from  market,  and  happening  to  fall  down  on 
the  roadside,  may  be  ravished  at  the  will  of  the  passers-by." 
Judgment  affirmed. 

All  the  justices  concur,  except  Simmons,  C.  J.,  absent. 


For  Authorities  upon  the   question  involved  in  the  principal  case, 
see  McQuirk  v.  State,  84  Ala.  435,  5  Am.  St.  Eep.  3S1,  4  South.  775 
People   v.   Griffin,   117   Cal.   583,   59   Am.   St.   Rop.    216,  49   Pac.   711 
Payne  v.  State,  40  Tex.  Cr.  202,  76  Am.  St.  Rep.  712,  40  S.  W.  604 
monographic  note  to  Smith  v.  State,  80  Am.  Dec.  365. 
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WOODWAED  V.  :NriLLER. 

[119  Ga.  618,  46  S.  E.  847.] 

TOET — Absence  of  Privity  as  Afifecting  Liability.— The  Man- 
ufacturer of  a  buggy,  who  sells  it  to  a  city  for  the  use  of  one  of  its 
employes,  representing  it  to  be  in  good  condition,  but  in  fact  con- 
cealing a  defect,  is  answerable  for  injuries  caused  by  the  defect  to 
the  person  for  whose  use  the  vehicle  was  contemplated  when  sold, 
notwithstanding  there  was  no  privity  between  them  in  the  contract 
of  sale,     (p.  189.) 

PLEADING. — Amendments  to  a  Petition  which  merely  am- 
plify it,  setting  out  more  in  detail  the  cause  of  action,  are  not  ob- 
jectionable,    (p.  192.) 

Arnold  &  Arnold  and  Howell  C.  Erwin,  for  the  plaintiffs . 

W.  H.  Terrell  and  Black  &  Jackson,  for  the  defendants. 

*i^  CANDLER,  J.  The  main  bill  of  exceptions  assio:ns  er- 
ror upon  the  sustaining  of  a  general  demurrer  to  the  plaintiff's 
petition.  The  defendant  filed  a  cross-l)i]l  complaining  of  tlie 
allowance  of  an  amendment  to  the  petition.  The  case  made  by 
the  declaration  was,  in  substance,  as  follows:  The  plaintiff  is 
superintendent  of  the  waterworks  department  of  the  city  of  At- 
lanta, and  in  the  performance  of  his  duties  has  occasion  to  ride 
between  different  points  in  the  city.  The  defendants  are  manu- 
facturers and  sellers  of  buggies,  carriages,  and  other  vehicles. 
On  July  30,  1901,  the  plaintiff,  in  behalf  of  the  city  of  Atlanta, 
bought  of  the  defendants  a  buggy  for  his  use,  the  defendants 
at  tlie  time  representing  to  him  that  the  buggy  was  in  good  con- 
dition, extra  strong,  and  fitted  for  tlie  service  for  which  it  was 
intended.  After  purchasing  the  buggy  the  plaintiff  Ixi-gan  to 
use  it,  and  on  or  about  Novcinl)er  12,  1901,  wlii.b;  riding  in  it 
on  the  streets  of  Atlanta,  "the  spindle  extending  from  the  right 
front  axle  broke,  the  buggy  was  wrecked  and  turned  over,  caus- 
ing the  horse  to  run  away,  and  plaintiff  was  tlirown  about  and 
around  and  on  the  l)elgian-l)lock  pavement,  and  greatly  and 
permanently  injured."  The  defendants  were  lacking  in  ordi- 
nary care  in  tlie  manufacture,  inspection,  sale  and  handling  of 
llie  buggy.  An  ordinary  tost  would  have  led  to  the  discovery 
of  the  defect  which  caused  the  s{)indle  to  break.  '"Tlicre  was  a 
large  crack  in  said  axle,  but  the  defendants  had  caused  and  di- 
rected **^"*  the  same  to  be  covered  with  grease  and  the  crack  filled 
in.  This  crack  extended  through  the  larger  part  of  the  spindle, 
and  so  weakened  tlie  same  that  the  weight  of  the  buggy  caused 
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the  same  to  break.  The  crack  was  visible  to  the  defendants,  in 
the  exercise  of  ordinary  care,  before  they  placed  the  grease  upon 
the  spindle;  and  had  the  defendants  exercised  ordinary  care  in 
sounding-  and  testing  the  buggy  in  any  way,  they  would  have 
discovered  the  break  or  crack,"  On  account  of  the  crack  being 
filled  and  covered  with  grease,  the  plaintiff  could  not,  in  the  ex- 
ercise of  ordinary  care,  discover  its  existence,  and  was  unaware 
of  it.  The  defendants  falsely  represented  to  the  plaintiff  that 
the  buggy  was  in  good  condition,  knowing  at  the  time  that  the 
representation  was  false.  The  plaintiff's  injuries  were  de- 
scribed, and  were  alleged  to  be  permanent.  Two  amendments 
to  the  petition  were  offered,  and  were  allowed  over  the  defend- 
ants' objection.  The  first  alleged  that  the  spindle  which  broke 
was  made  of  '^defective,  cheap,  imperfect,  and  improperly  welded 
iron  and  steel,  ....  and  flaws  and  incipient  cracks  were  pres- 
ent in  it."  The  second  set  up  that  at  the  time  of  his  injuries 
the  plaintiff  was  in  the  discharge  of  his  duties  as  superintendent 
of  the  waterworks  system  at  Atlanta;  that  the  defendants,  who 
reside  in  Atlanta,  knew  at  and  prior  to  the  time  the  buggy  was 
sold  that  it  was  to  be  used  by  the  plaintiff  in  the  discharge  of 
his  duties,  and  sold  the  buggy  expressly  for  such  use;  and  that 
the  plaintiff  was  injured  by  being  thrown  out  into  the  street 
by  the  giving  way  and  breaking  of  the  axle,  which  caused  the 
buggy  to  drop  to  the  ground.  "He  was  not  hurt  by  the  horse 
running  away.  The  horse  ran  away  after  the  buggy  fell,  and 
after  plaintiff  was  injured." 

1.  We  do  not  hesitate  to  hold  that  the  petition  set  out  a  cause 
of  action.  Independently  of  the  question  of  lial)ility  to  tlio  plain- 
tiff on  the  alleged  warranty  of  the  buggy,  we  are  clear  that,  un- 
der the  allegations,  the  defendants  were  guilty  of  a  tort  for 
which  the  plaintiff'  could  hold  them  liable.  The  gist  of  the  ac- 
tion is  the  alleged  false  representation,  knowingly  made,  as  to 
the  quality  and  condition  of  the  buggy.  In  tliis  it  is  very  simi- 
lar to  an  action  of  deceit.  It  makes  no  diff'ercuce  that  there 
was  no  privity  of  contract  between  the  parties.  It  appears  tliat 
tlie  plaintiff's  injuries  were  sustained  while  the  buggy  was  be- 
ing put  to  a  use  expressly  contemplated  by  the  parties  when  the 
sale  was  made.  "A  *'^*^  particular  transaction  may  sometimes 
be  looked  upon  as  affording  the  riglit  to  ])ring  an  action  citlKM- 
for  the  l)roacli  of  contract  or  in  tort.  Take,  for  instance,  the  too 
familiar  case  of  a  railway  disaster  caused  l)y  the  company's  neg- 
ligence; and  the  company  are  liable  to  the  passenger,  in  con- 
tract, because  they  gave  him  a  ticket,  and  in  tort,  because  tliey 
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were  not  suiEci-intly  careful  in  earryino;  him.  In  such  a  case 
as  this  there  is  clearly  direct  privity  between  the  plaintiff  and 
the  defendants.  But,  generally  speaking,  privity  is  not  neces- 
sary to  support  an  action  in  tort If  a  railway  company 

contract  with  a  master  to  carry  his  servant,  and  in  doing  so 
are  guilty  of  negligence,  which  causes  bodily  hurt  to  the  servant 
and  consequent  damage  by  loss  of  service  to  the  master,  the 
company  may  be  sued  in  contract  by  the  master  and  in  tort  by 
tlie  servant":  Note  to  Landridge  v.  Levy.  4  Mees.  &  W.  337, 
Shirley's  Leading  Cases,  346.  In  that  case,  which  is  closely  in 
point  in  the  present  discussion,  a  father  bought  from  a  g^m- 
siiiith  a  gun,  which  was  warranted,  telling  the  gunsmith  at  the 
time  of  the  purchase  that  he  wanted  the  gun  for  the  use 
of  himself  and  his  sons.  The  gun,  while  being  used  by  one  of 
the  sons,  exploded,  injuring  him,  and  suit  was  brought  by  him 
against  tlie  seller  of  the  gun  for  the  tort.  The  defendant  con- 
tended that  the  right  of  action,  if  any,  was  in  the  father,  to 
whom  tlie  sale  had  been  made;  but  it  was  held  that  the  suit  in 
tort  could  be  maintained  by  the  son.  In  the  able  and  exhaustive 
brief  of  counsel  for  the  plaintiff  a  large  nunilxT  of  cases  of 
similar  import  are  cited;  but  for  the  purposes  of  the  present 
discussion  we  deem  it  necessary  to  refer  to  only  a  few  of  those 
most  closely  in  point.  In  Lewis  v.  Terry,  111  Cal.  30.  52  Am.  St. 
Eep.  146,43  Pac.  398,  31  L.  R.  A.  220,  it  was  held  that:  "One 
who  sells  a  folding-bed,  representing  it  to  be  safe  for  use  w^hcn  he 
knows  it  to  be  dangerous^  is  liable  for  injuries  caused  by  the  de- 
fects in  tlie  bed  to  any  person  who  uses  it.  althouali  there  may  be 
no  privity  of  contract  between  them."  That  decision  was  liased 
021  the  principle  that  the  defendant  ■was  guilty  of  a  wrong  in- 
dependently of  his  contract,  viz.,  his  false  representation  as  to 
the  safety  of  tlie  bed,  and  that  thereby  the  case  was  brought 
within  the  operation  of  the  law  of  torts.  In  Schubert  v.  J.  1\. 
Clark  Co.,  49  :\rinn.  331.  32  Am.  St.  Kcp.  559,  51  N.  W.  110:5, 
15  L.  R.  A.  818,  the  plaintiff  was  a  painter  in  the  eiuployment 
of  a  contractor.  The  contractor  ordered  of  a  retail  merchant  a 
stepladder  for  the  use  of  the  plaintiff.  The  merchant,  not  hav- 
ing such  a  ladder  in  his  stock,  ordered  the  defendant,  **^*  a 
manufacturer,  to  deliver  one  to  the  place  designated  by  the  con- 
tractor. The  ladder  so  delivered  was  made  of  defective  and  in- 
ferior material,  and  was  dangerous,  but  its  defects  were  hidden 
from  view  by  paint,  varnish,  and  oil.  By  reason  of  its  weakness 
the  plaintiff  fell  from  it  and  was  injured.  The  court  held  the 
defendant  "liable  for  injuries  caused  by  such  negligence  to  one 
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into  whose  hands  the  dangerous  implement  comes  for  use  in 
the  usual  course  of  business,  even  though  there  be  no  contract 
relation  between  the  latter  and  the  manufacturer/' 

We  have  been  able  to  find  in  our  reports  only  one  case  at  all 
in  point  in  the  present  discussion.  In  Blood  Balm  Co.  v.  Cooper, 
83  Ga.  457,  20  Am.  St.  Eep.  324,  10  S.  E.  118,  5  L.  E.  A.  G12, 
this  court  held:  "Where  one  prepares  a  proprietary  or  patent 
medicine  and  puts  it  upon  the  market  and  recommends  it  to  the 
world  as  usefxil  for  the  cure  of  certain  diseases,  the  bottle  con- 
taining it  having  therewith  a  prescription  made  by  the  propri- 
etor of  the  medicine,  in  which  he  states  that  it  is  to  be  taken  in 
certain  quantities,  and  the  medicine  with  this  prescription  is 
sold  by  the  proprietor  to  a  druggist  for  the  purpose  of  being 
resold  to  persons  who  might  wish  to  use  it,  and  the  druggist 
sells  the  same  to  a  person  who  uses  it  in  the  quantity  thus  pre- 
scribed, and  the  same  contains  an  ingredient  such  as  iodide  of 
potash  in  such  quantity  as  proves  harmful  to  the  person  thus 
using  it,  the  proprietor  is  liable.'^  We  recognize  that  there  is 
some  distinction  between  the  case  cited  and  the  case  now  under 
consideration,  but  it  seems  clear  that  the  same  principle  of  law" 
is  applicable  in  both.  Many  courts  have  laid  down  a  different 
rule  governing  the  sale  of  articles  which  are  inherently  danger- 
ous, such  as  a  deadly  poison  or  a  powerful  explosive,  from  that 
which  is  applied  to  the  sale  of  ordinary  articles  of  commerce; 
holding  that  the  negligent  sale,  shipment,  or  handling  of  sucli 
inherently  dangerous  articles  will  render  the  negligent  person 
liable  to  anyone  who  may  be  injured  by  reason  of  his  uegligeneo. 
regardless  of  the  question  of  privity  between  them,  while  as  to 
articles  not  inherently  dangerous  there  must  be  some  privity  Ikj- 
tween  the  parties  to  give  a  right  of  action.  This  rule,  however, 
can  have  no  application  to  the  present  case,  in  view  of  the  fact 
that  the  petition  distinctly  alleges  that  the  plaintilT's  use  of  the 
buggy  was  contemplated  by  the  deff^ndants  when  the  sale  was 
made,  tliat  they  knew  of  the  defect  in  tlie  sijindle,  and  that  tlicy 
concealed  this  defect  from  **'^  him  by  the  use  of  paint  and 
grease  and  represented  to  him  that  the  bviggv  was  in  perfect  con- 
dition. The  ea^e  of  Cobb  v.  Clark  Co.,  118  Ga.  48:^.  45  S.  E.  o<'5, 
cited  in  the  brief  of  counsel  for  the  defendants,  has  no  bearing 
upon  the  case  now  under  discussion.  There  the  plaintiff  en- 
tered into  a  written  contract  with  a  building  company  wliieli 
was  erecting  a  building  adjoining  his  premises,  concerning  the 
building  of  a  party-wall  between  the  two  buildings.  Tlic  di'- 
fendant,  a  contractor  for  the  building  company,  was  not  a  party 
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to  tliis  contrac?t.  The  suit  was  brought  against  it  for  alleged  neg- 
ligence in  the  erection  of  the  wall  for  the  building  company. 
This  court  held,  necessarily,  that  whatever  duty  was  owed  to  the 
plaintiff  in  the  construction  of  the  wall  was  by  the  building  com- 
pany, witli  which  he  had  a  written  contract  on  the  subject;  that 
the  defendant  owed  the  plaintiff  no  duty,  and  was  not  liable  to 
him  in  damages. 

2.  There  was  no  error  in  allowing  the  amendments  to  the  peti- 
tion. These  amendments  merely  amplified  the  original  petition, 
and  set  out  more  in  detail  the  nature  of  the  alleged  defect  in  the 
buggy  and  the  circumstances  of  the  plaintiff's  injury.  By  no 
construction  can  they  be  held  to  introduce  a  new  cause  of  action. 

Judgment  reversed. 

All  the  justices  concur,  except  Simmons,  C.  J.,  absent. 


THE  EIGHT  TO  RECOVER  FOR  NEGLIGENCE  WHERE  THERE 
IS   NO    PRIVITY.* 
I.     Doctrine  of  Nonliability  Where  There  is  No  Duty  or  Privity, 
n.     Modifications  of  This  Doctrine. 

a.  In  Case  of  Inherently  Dangerous  Articles. 

b.  In  Case  of  Fraud  or  Concealment. 

c.  In  Case  of  Invitation  to  Use  Dangerous  Property, 
m.     Application  of  the  Doctiine  to  Particular  Articles  and  Agencies. 

a.  Firearms  and  Ammunition. 

b.  Oil,  Gasoline,  Lamps,  and  Meters. 

c.  Drugs,    Chemicals,   and   Toilet  Articles. 

d.  Unwholesome  Food. 

e.  Horses,  Vehicles,  and  Saddles. 

f.  Diseased   Animals. 

g.  Tools,  Machinery  and  Appliances, 
h.     Premises  and  Structures. 

i.     Railways  and  Carriers, 
j.     Written   Instruments. 

1.  Wills  and  Certificates  of  Search  of  Records. 

2.  Tax  and  Grain  Certificates. 

I.     Doctrine  of  Nonliability  Where  There  is  No  Duty  or  Privity. 

Actions  fur  nej^rli<;ence  are  for  breaches  of  duty.  And  actioniible 
noglif^cnce  exists  only  when  one  negligently  injures  anotlier  to  -whom 
ho  owes  the  duty,  created  by  contract  or  operation  of  law,  of  excr- 
cisiii;,'  care  or  skill:  Gibson  v,  Leonard,  143  111.  182,  36  Am.  St.  Eep. 
371'),  :;l:  X.  K.  1h-2;  \\\'\cAi  V.  Walsh,  177  Mass.  555,  83  Am.  St.  Roi>. 
302,  59  X.  E.  440;  Baltimore  etc.  Ey.  Co.  v.  Cox,  66  Ohio  St.  27(1,  90 
Am.  St.  Rep.  583,  64  N.  E.  119;  Woolwiue  v.  Chesapeake  etc.  Ey.  Co., 

*KF.FKIIENCEH  TO   MONOGKAl'lIIC    NOTES. 

Liability  for  misrepresentations  indirectly  made  to  the  complaining  party:  8i 
Am  St.  Rep.  :ir,8- ;',i ! . 

Contracts  for  the  bciieUt  of  a  third  party,  when  Ue  may  sue  thereon:  71  Am.  St. 
Rep.  176-207. 
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36  W.  Va.  329,  32  Am.  St.  Kep.  859,  15  S.  E.  81.  Proceeding  upon 
this  principle,  the  courts,  perhaps,  without  exception,  have  laid  down 
the  general  doctrine  that  ordinarily  a  contractor,  manufacturer,  or 
vendor  is  not  answerable  to  third  persons  who  have  no  contractual 
relations  with  him  for  negligence  in  the  construction,  manufacture  or 
sale  of  those  things  in  which  he  deals.  Generally  speaking,  the  lim- 
its of  liability  for  negligence  and  for  breaches  of  contract,  in  cases 
of  this  character,  are  identical.  Under  some  circumstances,  how- 
ever, one  may  owe  a  general  or  universal  duty  of  care  and  skill  in- 
dependently of,  or  in  addition  to,  that  imposed  by  contract,  which 
he  must  exercise  toward  others  than  those  with  whom  he  holds  con- 
tractual relations.  This  may  be  the  case  where  the  article  or  instru- 
mentality causing  injury  is  one  inherently  dangerous,  or  where  it 
contains  a  known  defect.  But  where  the  cause  of  the  injury  is  not 
in  its  nature  essentially  or  imminently  dangerous,  where  it  does  not 
depend  upon  fraud,  concealment,  or  implied  invitation,  and  where 
the  plaintiff  is  not  in  privity  of  contract  with  the  defendant,  ac- 
tions for  negligence  cannot  generally  be  maintained:  Heizer  v. 
Kingsland  etc.  Mfg.  Co.,  110  Mo.  605,  33  Am.  St.  Eep.  482,  19  S.  AV. 
630;  McCaffrey  v.  Mossberg  etc.  Mfg.  Co.,  23  R.  I.  381,  91  Am.  St. 
Rep.  637,  50  Atl.  651;  Huset  v.  J.  I.  Case  Threshing  Machine  Co.,  120 
Fed.  865.  The  question  is  thoroughly  considered  in  these  three  cases, 
and  unusually  able  opinions  rendered.  Other  decisions  recognizing 
and  applying  the  same  rules  are  Marvin  Safe  Co.  v.  Ward,  46  N. 
J.  L.  19;  Styles  v.  Long  Co.,  67  N.  J.  L.  413,  51  Atl.  710;  Blakemoro 
v.  Bristol  etc.  Ey.  Co.,  8  El.  &  B.  1035;  Longnieid  v.  Litchfield,  6 
Eng.  L.  &  Eq.    562;  Tollitt  v.  Shcrstone,  5  Mees.  &  W.  283,  289. 

Different  reasons  have  been  assigned  for  this  doctrine,  such  as  the 
necessity  for  limiting  the  range  of  possible  litigation,  the  inexpedi- 
ency of  embarrassing  contractors  or  manufacturers  or  vendors  with 
liability  for  machines  and  structures  which  may  be  used  or  operated 
by  third  persons  of  all  degrees  of  skill  and  diligence,  and  the  in 
convenience  of  allowing  to  third  parties  an  interest  in  contracts 
which  were  intended  only  to  create  duties  and  obligations  inter  sese: 
Roddy  V.  Missouri  Pac.  Ry.  Co.,  104  Mo.  234,  24  Am.  St.  Rep.  33;!, 
15  S.  W.  1112;  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L.  19;  Huset  v. 
J.  I.  Case  Threshing  Machine  Co.,  120  Fed.  865.  Probably  the  true 
reason  is  that  there  is  no  causal  connection  between  the  injury  and 
the  negligence:  Field  v.  French,  80  111.  App.  78;  Ileizer  v.  Kingsland 
etc.  Mfg.  Co.,  110  Mo.  605,  33  Am.  St.  Rep.  482,  19  S.  W.  630. 
"Where  a  right  or  duty  is  created  wholly  by  contract,  it  can  be  en- 
forced only  between  the  contracting  parties.  But  where  the  defend- 
ant has  violated  a  duty  imposed  upon  him  by  the  common  law,  it 
seems  just  and  reasonable  that  he  should  be  held  liable  to  every  per- 
son injured  whose  injury  is  the  natural  and  probable  consequence  of 
the  misconduct.  In  our  opinion,  this  is  the  well-established  and  an- 
cient doctrine  of  the  common  law,  and  such  liability  extends  to  con- 
sequential injuries  by  whomsoever  sustained,  so  long  as  they  are 
Am.   St.  Rep.,   Vol.   100—13 
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of  a  character  likely  to  follow,  and  which  might  reasonably  have 
been  anticipated  as  the  natural  and  probable  result  under  ordinary 
circumstances  of  the  wrongful  act.  The  damage  is  not  too  remote 
if,  according  to  the  usual  experience  of  mankind,  the  result  was  to 
be  expected.  An  action  can  be  maintained  only  where  there  is 
sliown  to  be,  first,  a  misfeasance  or  negligence  in  some  particular  as 
to  which  there  was  a  duty  toward  the  party  injured  or  the  commu- 
nity generally;  and,  secondly,  where  it  is  apparent  that  the  harm  to 
the  person  or  property  of  another  which  has  actually  ensued  was 
reasonably  likely  to  ensue  from  the  act  or  omission  complained  of. 
....  The  mere  circumstance  that  there  have  intervened  between 
the  wrongful  cause  and  the  injurious  consequence  acts  produced  by 
the  volition  of  animals  or  of  human  beings,  does  not  necessarily 
make  the  result  so  remote  that  action  can  be  maintained.  The  test 
is  to  be  found,  not  in  the  number  of  intervening  events  or  agents^ 
but  in  their  character,  and  in  the  natural  and  probable  connection 
between  the  wrong  done  and  the  injurious  consequences":  McDon- 
ald V.  Snelling,  14  Allen,  294,  92  Am.  Dec.  V68. 

II.     Modifications  of  This  Doctrine. 

a.  In  Case  of  Inherently  Dangerous  Articles. — A  well-recognizod 
modification  of  the  general  rule  of  nonliability  for  negligence  where 
there  is  no  privity  exists  in  the  case  of  articles  intrinsically  danger- 
ous to  human  life  and  health,  such  as  a  poison,  an  explosive,  or  the 
like.  One  who  delivers  an  article  wliicli  he  knows  to  be  inherently 
dangerous  or  noxious  to  another,  witliout  notice  of  its  nature  and 
qualities,  is  liable  for  any  injury  which  may  reasonably  be  contem- 
plated as  likely  to  result,  and  which  does  result  tliercfrom,  to  that 
person  or  any  other  who  is  not  himself  in  fault.  Thus,  oiif  w)io, 
understanding  its  dangerous  properties,  sells  naplitha  to  a  retailer 
of  illuminating  fluids,  who  is  ignorant  of  such  properties,  knowing 
it  was  the  intention  of  the  latter  to  retail  it  in  his  business,  is  liable 
to  tlie  wife  of  a  purchaser  of  the  retailer,  wlio  is  injured  while  burn- 
ing the  fluid:  Wellington  v.  Downer  Kerosene  Oil  Co.,  104  ]\Iass.  64. 
And  a  person  who  is  negligent  in  manufacturing  or  bottling  cham- 
jtagne  cider  may  be  answerable  to  one  injured  by  an  exjilusiitn 
thereof,  without  regard  to  coiitractual  relations  between  them: 
Weiser  V.  Tlol/.man,  33  Wash.   S7,  99   Am.  St.   Kep.  932.   73   Pac.   797. 

In  the  management  and  control  of  such  a  jxiwerful  and  dangeroiis 
agency  as  electricity,  persons  and  corporations  are  held  to  a  very 
high  degree  of  care  and  diligence  to  the  puhlic  generally,  as  well  as 
to  those  with  whom  they  have  contract  relations:  Ennis  v.  Oray, 
87  Ilun,  3.jr.,  34  X.  Y.  Sujip.  379;  note  to  Ilebert  v.  Lake  Charles  etc. 
Co.,  post,  p.  .")!•'. 

It  is  the  dutv  of  a  shiiiper  of  dangei-ous  goods  and  explosives  to 
give  notice  of  their  nature,  and  a  failure  to  do  so  renders  him  re- 
sponsible for  tlie  consequences:  Standard  Oil  Co.  v.  Tierney,  92  Ky. 
367,  36   Am.  St.  Eep.  595,  17  S.   W.   1025;  Barney  v.  Burnstenbinder, 
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64  Barb,  212,  7  Lans.  213.  If  one  delivers  a  carboy  of  nitric  acid 
to  a  carrier,  without  advising  him  of  the  nature  of  the  contents,  he 
is  answerable  for  an  injury  occasioned  by  the  leaking  out  of  the 
acid  upon  another  carrier  to  whom  it  is  delivered  by  the  first  in 
the  ordinary  course  of  transportation:  Farrant  v.  Barnes,  11  Com. 
B.,   N.   S.,  553. 

The  placing  of  dynamite  in  a  vacant  lot,  insuflSciently  covered 
and  in  such  a  position  as  to  be  readily  discovered  and  easily  tam- 
pered with  by,  and  to  form  an  attraction  to,  children  accustomed 
to  play  upon  or  pass  over  the  lot,  is  negligence  which  may  cause 
liability  for  injury  to  such  children  from  the  explosive:  Nelson  v. 
McLellan,  31  Wash.  208,  96  Am.  St.  Eep.  902,  71  Pae.  747.  See,  also, 
Harriman  v.  Pittsburgh  etc.  Ey.  Co.,  45  Ohio  St.  11,  4  Am.  St.  Eep. 
507,  12  N.  E.  451;  Hughes  v.  Boston  etc.  E,  E.  Co.,  71  N.  H.  279, 
93  Am.  St.  Eep.  518,  51  Atl.  1070.  And  if  a  railway  company  negli- 
gently suffers  a  car  known  to  be  loaded  with  giant  and  blasting 
powder  to  remain  an  unnecessary  and  unreasonable  length  of  time 
upon  a  switch  near  many  residences,  where  an  explosion  resulting 
from  a  fire  started  in  an  empty  boxcar  causes  damage  to  the  plain- 
tiff's property,  such  negligence  must  be  deemed  to  be  the  proximate 
cause  of  the  damages:  Fort  Worth  etc.  Ey.  Co.  v.  Beauehamp,  95  Tex. 
496,  93  Am.  St.  Eep.  864,  68  S.  W.  502. 

b.,In  Case  of  Fraud  or  Concealment. — Fraud  or  deceit  is  a  cir- 
cumstance which  may  modify  the  general  rule  of  nonliability  where 
there  is  no  privity.  This  is  a  circumstance  which  is  usually  present 
in  the  case  of  iuherently  dangerous  articles,  which  has  just  received 
iittention.  But  although  an  article  is  not  in  its  nature  inherently 
(iungerous,  still  if  it  contains  defects  rendering  it  in  fact  danger- 
ous to  life  and  limb,  the  liability  of  one  who  puts  it  forth  by 
traud  or  deceit  extends  to  persons  injured  thereby  who  may  reason- 
libly  be  deemed  to  be  within  the  contemplation  of  the  parties  to  the 
transaction.  For  example,  if  a  tradesman  sells  or  furnishes  a  fold- 
ing-bed, representing  it  to  be  safe  for  the  uses  it  is  contemplated  to 
serve  but  knowing  it  to  be  dangerous  because  of  coucealed  defects, 
he  is  answerable  to  one  not  a  party  to  the  sale  who  is  injured  by 
reason  of  the  defective  condition  of  the  bed:  Lewis  v.  Terry,  111 
Cai.  39,  52  Am.  St.  Eep.  146,  43  Pac.  398.  The  same  rule  is  applied 
in  the  principal  case  as  against  the  vendor  and  manufacturer  of  a 
buggy,  and  in  Iluset  v.  J.  I.  Case  Threshing  Machine  Co.,  120  Fed. 
865,  as  against  the  vendor  of  a  threshing  machine. 

And  it  is  not  necessary  that  the  knowledge  of  the  defective  and 
dangerous  condition  of  an  article  should  exist  at  the  time  of  its 
sale  and  delivery.  It  is  enough  that  such  knowledge  on  the  part 
of  the  manufacturer  existed  at  the  time  the  article  was  made  and 
placed  in  his  general  stock  for  sale.  This  was  considered  to  be  the 
law  in  Schubert  v.  J.  E.  Clark  Co.,  49  Minn.  331,  32  Am.  St.  Eep. 
559    51  In,  W.  1103,  in  respect  to  a  stepladder  made  of  poor,  cross- 
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grained  timber,  the  defective  condition  being  concealed  by  paint  and 
varnish.  A  painter,  between  whom  and  the  manufacturer  there  was 
no  privity,  was  injured  by  the  breaking  of  the  ladder,  and  the  manu- 
facturer was  held  liable  for  the  in.iury.  Said  the  court:  "When  the 
defendant  manufactured  and  put  the  dangerously  faulty  article  in  its 
stock  for  sale,  it  is  to  be  deemed  to  have  anticipated  that,  in  the 
ordinary  course  of  events,  it  would  come  to  the  hands  of  a  purchaser, 
either  directly  from  the  defendant  or  from  some  intermediate  dealer, 
for  actual  use,  and  with  the  consequences  which  actually  wore  suf- 
fered. It  must  have  been  deemed  probable  that  any  intervening 
dealer  would  not  discover  the  defect,  and  that  nothing  would  bo 
likely  to  occur  to  avert  the  danger  to  which  the  person  who  might 
use  the  ladder  would  be  subjected  by  the  defendant's  negligence; 
hence  it  would  be  difficult  to  distinguish  such  a  case,  in  principle, 
from  one  where  the  transaction  is  directly  between  the  wrongdoer, 
then  knowing  the  danger,  and  the  party  who  is  injured.  If  any 
distinction  is  to  be  made  it  must  rest  upon  grounds  of  expediency, 
the  arbitrary  fixing  of  a  limit  to  the  liability  of  the  wrongdoer; 
but  we  consider  that  in  princi])le  the  defefldant  should  be  held  to 
responsibility  for  an  injury  resulting  proximately,  and  without  any 
intervening  wrongful  agency,  from  its  confessedly  negligent  act, 
which  was  such  as  to  expose  another  to  great  bodily  harm;  and  that 
no  reason   of  polic}'  forbids  tliis. " 

c.  In  Case  of  Invitation  to  Use  Dangerous  Property. — A  still  fur- 
ther modification  of  the  general  rule  that  there  is  no  responsibility 
for  negligence  in  the  absence  of  privity  betwtn'ii  the  person  wlio  is 
negligent  and  the  person  who  is  injured,  exists  as  against  the  owner 
of  dangerous  premises  or  appliances  who,  by  implication  or  otherwise, 
invites  people  to  make  use  of  the  same.  Such  negligence  and  in- 
vitation on  the  part  of  an  owner  visit  responsibility  upon  him  for  the 
consequences:  Pelton  v.  Schmidt,  104  Mich.  345,  53  x\m.  St.  Eep. 
462,  02  N.  W.  552;  Shobert  v.  May,  40  Or.  08,  91  Am.  St.  Eep.  453, 
06  I'ac.  406;  Bright  v.  Barnctt,  88  Wis.  299,  60  N.  W.  4 IS.  See  the 
illustration  of  this  principle  in  the  case  of  persons  giving  public 
exhibitions  and  the  like  in  Hart  v.  Washington  Park  Club,  157  111. 
9,  48  Am.  St.  Rep.  298,  41  N.  E.  020;  Tliornlon  v.  Maine  Agricultur.i! 
Soc,  97  Me.  108,  94  Am.  St.  Ren.  488,  53  Atl.  979;  Thompson  v.  Lowell, 
etc.  Ry.  Co.,  170  Mass.  577,  04  Am.  St.  Eep.  323,  49  N.  E.  913;  Seb.M-k 
V.  Plattdeutscli(>  Volkfest  Vercin,  64  N.  J.  L.  024,  81  Am.  St.  Rep. 
512,  40   Atl.  031. 

III.     Application  of  the  Doctrine  to  Particular  Articles  and  Agen- 
cies, 
a.     Firearms   and  Ammunition. — Where   a   fatlier  buys   a  gun    for 

the  use  of  himsflf  and  sims,  on  tlie  warranty  that  it  is  good  find 
safe,  whereas  it  is  unsafe  and  dangerous,  and  tlie  gun  bursts  in  tiie 
hands  of  a  son,  tho  vendor  is  answerable  therefor:  Levy  v.  Lang- 
ridge,  4  Mees.  &  W.  337.     So,  if  one  sells  firearms  to  a  cliild  who  in 
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incompetent  to  have  charge  of  them,  or  intrusts  him  therewith,  he 
is  liable  for  injuries  sustained  to  third  persons  occasioned  by  a  dis- 
charge thereof:  Binford  v.  Johnston,  82  Ind.  426,  42  Am.  Eep.  508; 
Gartin  v.  Meredith,  153  Ind.  16,  53  N.  E.  936;  Dixon  v.  Bell,  5  Maule 
&  S.  198. 

b.  Oil,  Gasoline,  Lamps,  and  Meters.— Petroleum  has  been  held 
not  to  be  a  "dangerous  agency,"  within  the  rule  governing  the 
liability  of  the  vendor  of  an  inherently  dangerous  article  to  persons 
other  than  the  purchaser.  It  is  held  in  Standard  Oil  Co.  v.  Mur- 
ray, 119  Fed.  572,  that  an  engineer  who  is  injured  by  an  explosion 
of  petroleum  cannot  recover  damages  from  the  vendor,  on  the  ground 
that  the  oil  was  not  of  the  quality  represented.  And  in  Goodlander 
Mill  Co.  V.  Standard  Oil  Co.,  63  Fed.  400,  where  the  defendant 
shipped  crude  petroleum  in  a  car  having  no  valve  regulating  the 
flow,  and  the  consignee  removed  it  to  a  sidetrack,  and  then,  know- 
ing the  car  was  leaking,  drew  off  oil  near  the  plaintiff's  mill,  and, 
owing  to  the  absence  of  the  valve,  the  oil  rushed  out,  flowed  into 
the  mill,  exoloded  and  destroyed  it,  the  defendant  was  held  not 
liable.  The  soundness  of  these  decisions  is  not  free  from  doubt.  It 
is  clear  that  the  manufacturer  and  seller  of  illuminating  oil  or  gaso- 
line, knowing  it  to  be  unsafe,  is  liable  for  injuries  occasioned  by 
it  to  others  than  the  immediate  vendee:  Elkins  v.  McKean,  79  Pa. 
St.  493;  Waters-Pierce  Oil  Co.  v.  Davis,  24  Tex.  Civ.  App.  508,  60 
S.  W.  453.  If  a  vendor  of  gasoline  fails  to  label  it  as  required  by 
statute,  and  a  daughter  of  the  buyer  is  injured  by  it,  the  seller  is 
liable  therefor:  Ives  v.  Welden,  114  Iowa,  476,  89  Am.  St.  Eep.  379, 
87   N.   W.    408. 

In  Collis  V.  Selden,  L.  E.  3  C.  P.  495,  a  declaration  that  the  de- 
fendant negligently  hung  a  chandelier  in  a  public  house,  knowing 
the  plaintiff  and  others  were  likely  to  be  thereunder,  and  that  it  fell 
upon  the  plaintiff,  was  held  bad  on  demurrer  in  not  showing  any 
duty  to  him  for  the  breach,  of  which  an  action  would  lie.  And  in 
Longmeid  v.  Halliday,  6  Ex.  765,  where  an  action  was  brought  for  in- 
jviiies  sustained  from  an  unsafe  lamp  sold  to  the  husband  of  the  plain- 
tiff, a  nonsuit  was  granted  because  the  lamp  was  not  a  thing  in  its 
nature  dangerous,  and  neither  fraud  nor  knowledge  was  shown.  Xeg- 
lif.enee  in  repairing  a  gas  meter,  however,  whereby  the  gas  escapes 
into  a  room,  renders  the  repairer  answerable  to  a  servant  of  the  owner 
of  the  premises  who  is  hurt  by  an  explosion  of  the  gas:  Parry  v. 
Smith,  L.  E.  4  C.  P.  Div.  325.  " 

c.  Drugs,  Chemicals,  and  Toilet  Articles. — The  general  liability 
of  druggists  and  apothecaries  will  be  found  discussed  in  the  note  to 
Howes  v.  Eose,  55  Am.  St.  Eep.  255-258.  The  liability  of  a  druggist 
who,  by  mistake  or  negligence,  sells  a  dangerous  drug  for  a  harm- 
less medicine,  is  not  confined  to  the  purchaser,  but  extends  to  third 
persons  who  are  injured  thereby:  Norton  v.  Sewall.  lOG  Mass.  14,3,  8 
Am.  Eep.  2!iS:  Davis  v.  Guarnierie,  45  Ohio  St.  470,  4  Am.  St.  Eep. 
548,  15  X.  E.  350;  Peters  v.  Johnson,  50  W.  Va.  644,  88  Am.  St.  Eep, 
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909,  41  S.  E.  190.  And  a  manufacturing  cliomist  or  druggist  who  sells 
to  a  retail  druggist  a  poison  labeled  as  a  harmless  drug,  is  liable  to 
one  who  takes  such  poison  after  it  has  been  sold  by  the  druggist  for 
what  it  is  labeled:  Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am.  Dec. 
455.  So,  th*e  manufacturer  of  a  proprietary  medicine,  furnishing  it 
to  druggists  to  be  sold,  is  liable  for  injuries  suffered  by  one  who  pur- 
chases th.e  medicine  from  a  druggist  and  takes  it  as  directed:  Blood 
Balm  Co.  v.  Cooper,  83  Ga.  457,  20  Am.  St.  Rep.  324,  10  S.  E.  118.  A 
chemist  who  sells  a  substance,  the  ingredients  of  which  are  known 
only  to  himself,  representing  that  it  is  fit  for  use  as  a  hair  wash,  and 
knowing  that  it  is  to  be  so  used  by  the  purchaser's  wife,  is. liable  for 
injuries  to  her  from  using  it  to  wash  her  hair:  George  v.  Skivington, 
L.  R.  5  Ex.  1.  A  druggist  who  fails  to  label  a  poison  as  required  by 
statute  is  liable  for  the  death  of  a  child  who  gets  the  bottle  from  a 
mantel  and  drinks  its  contents:  Wise  v,  Morgan,  101  Tenn.  273,  48  S. 
W.  971. 

On  the  other  hand,  where  one  substance,  blnck  oxide  of  manganese, 
in  itself  harmless,  which  became  dangerous  only  by  being  coniliineil 
with  another,  was  sold  by  mistake,  the  plaintiff,  wlio  purchased  it  of 
a  third  party  and  mixed  it  with  another  sul)stancc,  the  combination 
with  which  caused  an  explosion,  was  held  to  have  no  cause  of  action 
against  the  original  vendor  wOio  made  the  mistake:  Davidson  v. 
Nichols,  11  Allen,  514.  The  manufacturer  of  soup  was  held  not  liable 
for  an  excess  of  alkali  therein,  which  caused  injury,  when  he  had  no 
knowledge  of  the  fact:   Slattery  v.  Colgate,  25  E.  I.  220,  55  Atl.  Go9. 

d.  Unwholesome  Food — The  furnishing  of  food  or  provisions 
which  endanger  human  life  or  health  stands  on  much  the  same  ground 
as  the  administering  of  improper  drugs  or  medicines,  from  which  a 
liability  springs  irrespeetive  of  any  question  of  privity  of  contract 
lietween  the  i)Mrties.  A  ])ulilic  caterer,  emjiloyed  to  furnish  rcfrcsli- 
ments  at  a  public  liall.  is  lial  le  for  an  injury  suffered  liy  otic  at- 
tending, by  reason  of  unwholesome  ]irovisio)is  furnished  by  him: 
Bishop  V.  Weber,  ir!0  Mass.  -Ill,  r.2  Am.  Rv]<.  715.  1  X.  iv  154.  This 
decision  is  cited  with  approval  in  Craft  v.  Parker,  9(5  Mich.  215,  55  N. 
W.  812,  where  it  is  lield  that  a  ileal.'r  who  sells  meat  for  consiiiniif  ion 
which  is  danuerous  to  those  eating  it.  is  answerable  for  the  riiiise- 
(jiienees  to  others  than  th"  purcliaser,  if  ]:e  kn.^w,  or  should  have 
kn.wn,  its  condition.  A  restaur.'uit  he-prr,  however,  is  not  an  insurer 
of  tlie  food  furnished  his  natrons,  and  t ''.or.f.u-e  is  nol  liable  if  they 
are  made  sick  by  eating  it,  unless  he  has  biM'n  ne;ili-cnt :  Sheffer  v. 
Willoughby,  ^r^^^  Til.  518.  51   Am.  St.  Mrv.  As?,,  45   X.   E.  25:!. 

e.  Horses,  Vehicles,  and  Saddles.— If  a  wife  is  injured  by  a  vieioiw 
horse,  sold  to  her  husband  as  a  kind  animal  an.l  good  family  horse,  it 
has  been  deei'led  that  slie  has  n..  reme.lv  against  tlie  vendor,  on  tlu- 
ground  of  false  representations  t;)  h"r  husband,  where  it  does  not 
appear  that  the  seller  understood  that  the  animal  was  l>eing  pur- 
fhased  for  her  use.  or  that  he  exneeted  she  would  rely  on  his  repre- 
s,enlatiuns:    Carter  v.   llavien.   7S   Me.   52S.   7   Atl.   392.     The   presence 
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of  fraud  in  this  case  renders  the  correctness  of  the  decision  more  than 
doubtful:  See  "Fraud  or  Concealment,"  ante.  The  seller  of  a  side- 
saddle is  held  not  liable  to  third  persons,  in  the  absence  of  fraud, 
who  are  injured  through  defects  in  its  material  or  construction: 
Bragdon  v.  Perkins-Campbell  Co.,  87  Fed.  109.  In  Winterbottom  v. 
Wright,  10  Mees.  &  W.  109,  A  contracted  with  the  postmaster  general 
to  provide  a  mail-coach  to  carry  the  mail  along  a  certain  line,  and  B 
contracted  to  horse  the  coach.  B  hired  C  to  drive  the  coach.  It  was 
held  that  C  could  not  maintain  an  action  against  A  for  injuries  suf- 
fered while  driving  the  coach,  thxough  its  breaking  down  from  a  de- 
fect in  its  construction.  But  one  letting  an  unsafe  coach  to  a  social 
club  for  an  excursion  is  answerable  to  a  guest  of  the  club  for  his  in- 
juries: Glenn  v.  Winters,  40  N.  Y.  Supp.  659,  17  Misc.  Rep.  597.  It 
is  said  by  the  court,  however,  that  there  would  be  no  liability  in  such 
a  case  to  a  stranger,  that  is,  a  person  not  connected  with  the  club, 
or  a  member  thereof,  and  not  carrying  out  some  right  which  the  club 
or  its  members  had  in  using  the  coach  pursuant  to  the  contract.  It 
will  be  remembered  that  in  the  principal  case,  ante,  p.  188,  the  manu- 
facturer and  vendor  of  a  buggy  who  concealed  defects  therein  and 
represented  it  to  be  a  good  safe  vehicle,  is  held  answerable  to  one  who 
was  not  the  i)urchaser,  but  for  wh,ose  use  the  buggy  was  contem- 
plated. 

f.  Diseased  Animals. — One  who,  by  false  representations,  sells  to 
an  innocent  person  a  horse  afflicted  with  glanders,  is  liable  for  the 
death  of  a  person  who  contracts  the  disease  while  in  charge  of  tlie 
animal  for  the  purchaser:  State  v.  Fox,  79  Md.  514,  47  Am.  SI.  Kej). 
424,  29  Atl.  GOl.  But  it  is  held  in  Wells  v.  Cook,  16  Ohio  St.  67,  tlint 
where  the  owner  of  dise.i.sed  sheep  falsely  and  fraudulently  represents 
them  as  healthy  to  A,  who,  acting  as  the  agent  of  B,  buys  them  with 
the  avowed  purpose  of  mingling  them  with  a  flock  then  belonging  to 
B,  and  as  a  result  of  the  mingling  the  entire  flock  is  infected,  and,  A 
and  B  still  being  unaware  of  the  existence  of  the  disease,  A  buys  the 
whole  flock  and  sustains  further  damage  from  the  spread  of  the 
disease,  the  original  owner  is  not  liable  to  A.  Compare  "Fraud  and 
Conceaiment,"   ante. 

g.  Tools,  Machinery,  and  Appliances.— Where  one  undertakes  to 
furnish  appliances  for  a  particular  work,  the  negligent  jierfonnance 
of  which  duty  iinjierils  the  lives  of  many  men,  he  is  answerable  for 
negligence  to.  an  injured  person,  notwithstanding  there  may  be  no 
privity  betv.-een  them:  Connors  v.  Cren.t  Northern  Elm-ator  Co.,  S.l  X. 
Y.  Supp.  644,  90  App,  Div.  311.  See,  too,  Sweeney  v.  Kozell,  64  is.  V. 
Supp.  721,  31  Misc.  Eep.  640.  If  the  owners  of  a  threshing  machine 
leave  its  bevel  wheel  and  cogs  uncovered,  a  lal)orer  about  the  iiiaeliini' 
w!io  is  injured  by  the  wheel  and  co<;s  in  obeying  an  order  to  oil  tli" 
cylinder,  may  recover  from  the  owners  of  the  machine,  whether  or  not 
he  was  their  servant  at  tlie  time:  Mastin  v.  Levagood,  47  Kan.  36,  27 
Am.  St.  Kep.  277,  27  Pac.  122. 
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The  manufacturer  or  vendor  of  a  tool,  machine,  or  appliance,  which 
is  not  in  its  nature  intrinsically  dangerous,  is  not  ordinarily  liable 
for  defects  therein  to  one  not  in  privity  with  him.  This  has  been  held 
to  be  the  law  in  respect  to  a  land  roller  (Knelling  v.  Eoderick  Lean 
Mfg.  Co.,  84  N.  Y.  Supp.  622,  88  App.  Div.  309),  a  drop  press  (Mc- 
Caffrey V.  Mossberg  etc.  Mfg.  Co.,  23  R.  I.  381,  91  Am.  St.  Rep.  637, 
50  Atl.  651),  a  threshing-machine  cylinder  (Ileizer  v.  Kingsland  etc. 
Mfg.  Co.,  110  Mo.  605,  33  Am.  St.  Rep.  482,  19  S.  W.  630),  a  balance 
wheel  (Loop  v.  Litchfield,  42  N.  Y.  351,  1  Am.  Rep.  543),  a  steam 
boiler  (Losee*  v.  Clute,  51  N.  Y.  474,  10  Am.  Rep.  638),  a  hoisting  ap- 
paratus (Burke  v.  De  Castro,  11  Hun,  354),  a  gasoline  pear  burner 
(Talley  v.  Beever  (Tex.  Civ.  App.),  78  S.  W.  23),  a  passenger  ele- 
vator (Field  v.  French,  80  111.  App.  78),  or  a  freight  elevator  (Zieman 
V.  Kieck  Elevator  Mfg.  Co.,  90  Wis.  497,  63  N.  W.  1021). 

But  the  constructor  of  an  elevator,  while  in  possession  of  and 
operating  it  to  ascertain  why  it  docs  not  work  well,  is  liable  to  a 
stranger  for  injuries  caused  from  its  negligent  and  unsafe  construc- 
tion: Necker  v.  Harvey,  49  Mich.  517,  14  N.  W.  503.  And,  generally, 
where  machinery  is  originally  defective  when  delivered  and  accepted, 
and  thereafter  the  contractor  or  manufacturer  is  in  charge  of  it  for 
the  purpose  of  making  repairs  or  improvements,  he  must  be  held  re- 
sponsible to  a  third  person  for  injuries  from  such  defect  or  from  his 
own  negligence:  Empire  Machinery  Co.  v.  Bradv,  164  111.  58,  45  N. 
E.  486. 

h.  Premises  and  Structures — In  order  to  maintain  an  action  for  an 
injury  due  to  negligence,  there  must  be  shown  to  exist  some  obliga- 
tion or  duty  toward  the  plaintiff  which  the  dcfomlaut  has  loft  undis- 
charged or  unfulfilled:  Sweeney  v.  Old  Colony  etc.  R.  R.  Co.,  10  Allen, 
368,  87  Am.  Dec.  644.  Hence  it  is  that  the  owner  of  dangerous  prem- 
ises is  not  answerable  for  injuries  suffered  by  a  trespasser  or  mere 
licensee  who  comes  thereon  without  invitation,  allurement,  or  right. 
To  such  persons  he  owes  only  the  duty  to  do  them  no  wanton  or  will- 
ful harm.  This  seems  a  harsh  rule  wliieh  justifies  a  man,  legally,  in 
keeping  his  pro[ierty  in  a  needlessly  dangerous  condition,  but  it  has 
the  supi'ort  of  the  authorities  without,  perhaps,  exception:  ]\r('('auglui'i 
V.  Owasso  etc.  Eleetric  Co.,  129  Mieh.  407.  95  Am.  St.  Kej).  441,  SO  X. 
W.  73;  Paolino  v.  McKendall,  24  R.  I.  432,  96  Am.  St.  Rep.  I'M],  5:'.  Atl. 
268;  I'thermohlen  v.  Bogg's  Run  Co.,  .50  W.  Va.  457.  Ss  Am.  St.  b'rp. 
8'^t.  40  S.  E.  410.  In  respect  to  buildings  negligently  or  defectively 
eoiistruotcd,  the  law  seems  to  be  that  the  contractor  or  builder  is  re- 
si  (insil)le  only  to  his  employer,  and  not  to  third  jiersnns  with  whu.'n  lie 
luas  no  contractr.al  relations  who  suffer  injury  througli  his  negligence: 
Daughtery  v.  TIerzog,  145  Ind.  255,  57  Am.  St.  Rep.  204,  44  X.  K.  457; 
Curtin  v.  Sotnerset,  140  Pa.  St.  70,  23  Am.  St.  Rep.  22(i,  21  Atl.  2)4. 
The  same  rule  is  apiilicd  to  tlic  case  of  a  public  bridge  in  Mayor  etc. 
of  Albany  v.  CunlifT,  2  X.  Y.  165,  and  in  the  case  of  a  platform  or 
scaff(dd  in  Swan  v  .Taehson.  55  ITun,  194,  7  X.  Y.  Supp.  821. 

It  seems,  however,  that  the  law  is  otherwise  where  from  the  nature 
ami  position  of  the  structure  it  is  evident  that  death  or  great  l)odily 
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harm  would  be  th.e  natural  and  inevitable  consequence  of  negligent 
construction.  Such  is  held  to  be  the  law  in  respect  to  defective  stag- 
ing and  scaffolds  (Coughtry  v.  Globe  Woolen  Co.,  56  N.  Y.  124,  15 
Am.  Rep.  387;  Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Eep.  311;  Bright 
V.  Barnett,  88  Wis.  299,  60  N.  W.  418:  Heaven  v.  Pender,  L.  E.  11  Q. 
B.  D.  503),  and  also  in  respect  to  a  dangerous  derrick:  Davies  v. 
Pelham  Hod  Elevating  Co.,  65  Hun,  573,  20  N.  Y.  Supp.  523.  Perhaps 
some  of  the  above  decisions  in  which  the  structure  involved  was  a 
scaffold  are  based  on  the  theory  of  implied  invitation.  But  at  least 
one  of  them— Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Eep.  311— is 
placed  on  the  ground  that  the  structure  was  such  as  to  be  eminently 
dangerous  to  life,  and  to  render  serious  injury  to  any  person  using 
it  the  natural  and  probable  consequence  of  its  use. 

The  subcontractors  of  one  who  has  agreed  with  the  owner  to  move 
and  fit  up  a  building  in  a  workmanlike  manner  are  liable  to  the  owner 
for  negligent  injury  to  the  building  in  doing  the  work,  although  there 
is  no  privity  of  contract  between  them.  The  gist  of  the  action  is  the 
breach  of  duty  owed  by  the  subcontractor  to  the  owner  not  to  negli- 
gently injure  his  property,  which  duty  does  not  grow  out  of  or  depend 
on  contract:  Bickford  v,  Eichards,  154  Mass.  163,  26  Am.  St.  Eep. 
224,  27  N.  E.  1014. 

i.  Railways  and  Carriers — A  master  cannot  sue  a  carrier,  accord- 
ing to  Alton  v.  Midland  E.  E.  Co.,  19  Com.  B.,  N.  S.,  213,  for  injuries 
to  his  servant,  where  the  contract  out  of  which  arose  the  duty  of 
transportation  is  between  the  carrier  and  the  servant.  And  according 
to  Aiken  v.  Southern  Ey.  Co.,  118  Ga.  118,  98  Am.  St.  Eep.  107,  44  S. 
E.  828,  the  purchase  of  an  ordinary  railway  ticket  by  a  husband  for 
his  wife  does  not  constitute  a  contract  between  him  and  the 
carrier  for  her  safe  transportation,  but  the  contract  for  safe  passage 
which  the  law  implies  is  in  her  favor,  and  in  her  behalf  alone  can  an 
action  be  maintained  for  its  breach. 

A  railroad  company  is  not  answerable,  it  seems,  to  a  tresjiassor  on 
its  train  for  negligence,  and  owes  him  no  duty  other  than  doing  hini 
no  wanton,  willful  or  grossly  negligent  injury:  Earl  v.  Chicago  etc. 
Ey.  Co.,  109  Iowa,  14,  77  Am.  St.  Eep.  516,  79  N,  W.  3S1;  Mendenhall 
v,  Atchison  etc'.  Ey.  Co.,  66  Kan.  438,  97  Am.  St.  Eep.  380,  71  Pac. 
846;  Eiehmond  etc.  E.  E.  Co.  v.  Burnsed,  70  Miss,  437,  35  Am.  St.  Eep. 
656,  12  South.  958;  Baltimore  etc.  Ey.  Co.  v.  Cox,  66  Ohio  St.  276,  90 
Am.  St.  Eep.  583,  64  N.  E.  119.  But  it  is  liable  to  him  for  injuries  duo 
to  reckless  or  wanton  conduct,  or  gross  negligence  amounting  to  will- 
fulness: Illinois  Cent.  E.  E.  Co.  v.  Leiner,  202  111,  624,  9.3  Am.  St.  Eep. 
266,  67  X.  E.  398;  Enright  v.  Pittsburg  etc,  E,  E.  Co.,  198  Pa.  St.  JiUi, 
82  Am.  St.  Eep.  795,  47  Atl.  938;  Bolin  v.  Chicago  etc.  Ey.  Co..  IdS 
Wis.  333,  81  Am.  St.  Eep.  911,  84  X,  W.  446,  As  to  liow  far  the  rail- 
way company's  liability  may  be  modified  by  the  fact  that  tlic  injured 
person  is  riding  by  the  invitation  or  assent  of  its  employes,  sop  Lake 
Shore  etc.  E.  E,  Co,  v.  Brown,  123  111.  162,  5  Am.  St.  Eep.  510,  14  X, 
E.  197;   Matthews  v.  Great  Xorthern  Ey.  '"o.,  81   Minn.  ^,(]?,.  83   Am. 
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St.  Eep.  383,  84  N.  W.  101;  Baltimore  etc.  Ky.  Co.  v.  Cox,  66  Ohio 
St.  276,  90  Am.  St.  Kep.  583,  64  N.  E.  119. 

Statutory  requirements  as  to  the  giving  of  signals  by  a  railroad 
company  when  trains  approach  a  crossing  are  held  to  be  only  for 
the  benefit  of  persons  about  to  cross  the  track  at  the  usual  crossings: 
Louisville  etc.  E.  E.  Co.  v.  Hall,  87  Ala.  708,  13  Am.  St.  Eep.  84,  6 
South.  277;  Atlanta  etc.  Ey.  Co.  v.  Gravitt,  93  Ga.  369,  44  Am.  St.  Eep. 
145,  20  S.  E.  550;  Cleveland  etc.  Ey.  Co.  v.  Workman,  66  Ohio  St.  509, 
i>0  Am,  St.  Eep.  602,  64  N.  E.  582.  The  statute  imposes  no  duty  on  the 
company  as  to  farmers  at  work  in  adjoining  fields,  and  they  cann  )t 
recover  for  the  negligence  of  the  company  in  failing  to  give  the  re- 
quired signals:  Williams  v.  Chicago  etc.  E.  E.  Co.,  135  111.  491,  25  Am, 
St.  Eep.  397,  26  N.  E.  661. 

A  railwav  company  which  delivers  a  defective  car  to  a  connecting 
carrier  is  not,  according  to  some  authorities,  liable  for  injuries  sus- 
tained by  an  employe  of  the  latter  by  reason  of  such  defect,  after  the 
receiving  company  has  inspected  the  car  and  taken  it  in  charge  for 
transportation  over  its  line:  Missouri  etc.  Ey.  Co.  v.  Merrill,  65  K;ui. 
436,  93  Am.  St.  Eep.  287,  70  Pac.  358;  Glynn  v.  Central  E.  E.  Co.,  175 
Mass.  510,  78  Am.  St.  Eep.  507,  56  N.  E.  69S;  Sawyer  v.  Minneapolis 
etc.  Ey.  Co.,  38  Minn.  103,  8  Am.  St.  Eep.  648,  35  N.  W.  671.  But  see 
Moon  v.  Northern  Pac.  E.  E.  Co.,  46  Minn.  106,  24  Am.  St.  Eep. 
194,  48  N.  W.  679;  Pennsylvania  E.  E.  Co.  v.  Snyder,  55  Ohio  St. 
342,  60  Am.  St.  Eep.  700,  45  N.  E.  559.  A  car  with  defective  brakes, 
so  it  is  held  in  Eoddy  v.  Missouri  Pac.  Ey.  Co.,  104  Mo.  234,  24  Am. 
St.  Eep.  333,  15  S.  W.  11 IJ,  is  not  an  imminently  dangerous  instrument, 
so  as  to  render  the  railway  company  liable  to  the  servant  of  another, 
in  the  absence  of  some  relation  between  the  servant  and  the  company, 
arising  out  of  conlraet  or  otherwise.  The  servant  referred  to  in  that 
case  was  employed  l)y  a  quarry  owner  to  whom  the  railway  company 
furnished  the  unsafe  car  on  his  sidetrack. 

j.    Written  Instruments. 

1.  Wills  and  Certificates  of  Search  of  Records.— The  liability  of 
nr.e  who  undertakes  to  search  the  records  to  determine  the  state  of 
the  title  to  real  estate  is  by  the  weight  of  authoritv  confined  to  those 
who  employ  him:  See  the  monographic  notes  to  Worden  v.  Witt,  95 
Am.  St.  Eep.  87,  88;  Brown  v.  Sims,  72  Am.  St.  Eep.  317-319.  One  wlio 
lii;nis  money  on  the  faith  of  a  search  not  made  for  him  has  been  lirM 
to  liave  no  cause  of  action  for  negligence  in  the  searcli  wlierel;y  -i 
deed  was  omit  led:  Day  v.  Ecynolils,  23  Hun,  l."?l.  liut  see  Urown  \. 
Sims,  22  Tn'l.  App.  317,  72  Am.  St.  Eep.  308,  53  N.  E.  779;  I'eal.ody 
Bldg.  ete.  Assn.  V.  Houseman,  89  Pa.  St.  2»il,  33  Am.  St.  Eep.  7.17. 
.\n<l  tlie  lial.ilits-  of  a  recorder  of  deeds  is  to  the  person  who  asks  and 
pavs  for  the  certificate  of  searcli,  and  not,  it  is  held,  to  his  assigns  or 
alienee:   Honsemnn   v.  Oirard  Xat.  BMt;.  etc.,  81   Pa.  St.  256. 

The  lialality  of  an  attorney  is  usiially  to  his  client  only.  If  he  ex- 
aiiiines  a  title  and  pronounces  it  good,  when  in  fact  it  is  bad,  a  third 
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person  relying  thereon  has  no  right  of  action:  Savings  Bank  v.  Ward, 
100  U.  S.  195.  And  a  son  cannot  recover  of  an  attorney  damages  suf- 
fered by  him  through  the  negligence  of  the  attorney  in  preparing  his 
mother's  will,  the  employment  being  by  her  and  not  by  him:  Buckley 
V,  Gray,  110  Cal.  339,  52  Am.  St.  Kep.  88,  42  Pac.  900. 

2.  Tax  and  Grain  Certificates — A  grain  inspector  who  negligently, 
but  without  fraud,  issues  a  false  certificate  is  not  liable  to  a  purchaser 
of  the  grain  upon  the  faith  of  the  certificate,  but  with  whom  the  in- 
spector has  not  contracted:  Gordon  v.  Livingston,  12  Mo.  App.  267. 
And  if  a  tax  collector  is  neither  authorized  nor  required  by  law  to 
give  certificates  that  property  is  discharged  from  taxes,  his  receipts 
given  in  the  usual  course  of  business,  if  used  for  such  purposes,  are 
used  at  the  peril  of  those  relying  thereon:  Kahl  v.  Love,  37  N.  J.  L.  5. 


BUET  V.  STOCKS  COAL  COMPANY. 

[119  Ga.  629,  46  S.  E.  828.] 

EXEMPTIONS. — A  Dentist's  Chair  is  nnt  exempt  from  execu- 
tion as  a  "r-omi!ion  tool  of  trade,"  nor  as  a  chair  suited  to  the  "use 
of  the  family."     (pp.  203,  204.) 

L.  E.  Eay,  for  the  plaJntifT  in  error. 

W.  H.  Terrell,  for  the  defendant  in  error. 

«2»  LAMAE,  J.  An  execution  in  favor  of  Stocks  Coal  Com- 
pany against  W.  P.  Burt,  a  dentist,  was  levied  upon  a  dentist's 
chair,  which  was  claimed  as  exempt  both  as  a  chair  and  as  a 
common  tool  of  trade  of  himself  under  the  statutory  or  short 
homestead:  Civ.  Code,  sec.  2SG6,  pars.  5,  8.  The  scliedule  of 
exempted  property  included  "one  dental  chair  (tool  of  trade), 
seventy-five  dollars,  one  lounge,  two  taldes,  six  chairs,  one  car- 
pet, and  other  office  fixtures,  wearing  ap]);;rel.  fifty  dollars."  be- 
sides other  property  not  material  to  the  (iuo<tions  here  involved. 
The  property  was  found  not  sultjoct  to  the  execution,  'i'lie 
judge  of  the  superior  court  sustained  a  certiorari,  and  Dr.  Burt 
excepted. 

It  is  not  necessary  to  determine  whether  Civil  Code,  section 
2866,  paragraph  8.  was  intended  to  make  a  distinction  between 
trade  and  profession;  for  the  phrase  "common  tools  of  trade"' 
therein  has  uniformly  been  con-trued  to  refer,  not  to  tnol>  in 
common  use  by  the  deV>tor  regardless  of  tlieir  value,  but  to  tlii^>e 
simple  and  inexpensive  appliances  used  in  his  ^'"^^^  trade:  Lenoir 
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V.  Weeks,  20  Ga.  596;  Kirksey  v.  Tiowc,  114  Ga.  893,  88  Am.  St. 
Eep.  65,  40  S.  E.  990.  Nor  does  the  dentist  chair  come  within 
the  Civil  Code,  section  2866,  paragraph  5,  exempting  "one  table 
and  set  of  chairs  sufficient  for  the  use  of  the  family."  Indeed 
it  was  not  so  scheduled  when  the  petition  was  filed.  The  chair 
may  be  set  apart,  as  exempt  from  levy  and  sale,  under  the  Civil 
Code,  section  2827,  but  not  under  section  2866. 
Judgment  affirmed. 

All  the  justices  concur,  except  Simmons,  C.  J.,  absent. 


Exemption  Laws  are  construed  liberally  in  favor  of  the  debtor: 
Dayton  v.  Ewart,  28  Mont.  153,  72  Pac.  420,  98  Am.  St.  Eep.  549,  and 
cases  cited  in  the  cross-reference  note  thereto.  That  the  library  ami 
implements  of  a  professional  man  are  exempt  from  execution,  see 
Eoberts  v.  Moudy,  30  Neb.  683,  27  Am.  St.  Eep.  426i  46  N.  W.  1013; 
Equitable  I-ife  Assur.  Soc.  v.  Goode,  101  Iowa,  160,  63  Am.  St.  Eep. 
378,  70  N.  W.  113.  As  to  the  exemption  of  tools  of  a  dentist,  see 
Maxon  v.  Perrott,  17  Mich.  332,  97  Am.  Dec.  191;  monographie  note  to 
Skinner  v.  Couant,  21  Am.  Dec.  554. 


IIILTOX  &  DODGE  LiniBER  CO:\rrAXY  v.  IXGEAM. 

[119  Gn.  652,  -16  S.  E.  895. J 

EMPLOYER'S  LIABILITY  When  One  Servant  Assigns  a  Task 
to  Another. — If  a  master  employs  competent  employes,  and  a  fellow- 
servant  of  the  plaintiff,  without  the  master's  knowledge  or  authority, 
selects  one  of  such  employes  and  transfers  him  from  work  he  can  do 
to  -work  he  cannot  do,  the  act  of  thus  assigning  him  is  not  the  negli- 
^(  nee  of  the  master,  but  that  of  a  fellow-sprvant.      (n.  2i16.) 

VICE-PRINCIPAL,  Fellow-Servant  Assuming-  to  Act  as. — A 
fcllo-w-servant,  without  his  master's  knowledge,  cannot,  by  an  as- 
snuH'tion  of  authoritv,  convert  himself  into  a  vice-principal.  (p. 
206.) 

EMPLOYER'S  LIABILITY— Instruction  Without  a  Special  Re- 
quest.— If,  in  an  action  against  an  employer  for  injuries  received  by 
an  omplove,  tliere  is  evidence  to  warrant  tlie  defendant's  contention 
thnt  tlie  injuries  were  due  to  an  accident,  he  is  entitled  to  a  charge 
adjusted  to  that  theory,  without  a  special  request  therefor,      (p.  208.) 

VC.  E.  T\nv  and  W.  G.  F)rantley,  for  the  plaintiff  in  error, 

D.  W.  Ivratisp  and  Toomer  &  ixoynolds,  for  tlie  defendant. 

«'''»2  LA^IAli.  J.  Euiiil)cr  a?  sawn  was  trucked  along  an  ele- 
vated platform  or  "lirow,"  and  thence  lowered  to  a  ])ile  on  the 
ground.  Dudlev  was  inspector  on  the  brow.  Tlie  ref^ilar 
truckman,  Brvan,  was  absent.    There  is  a  conflict  in  the  evidence 
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as  to  who  selected  Anderson  ®^^  to  act  as  a  substitute.  Ander- 
son testifies  that  he  was  directed  to  leave  his  work  on  the  ground, 
and  to  take  Bryan's  place,  by  Lyles,  the  general  superintendent, 
of  the  defendant  company;  and  that  he  objected  at  the  time, 
saying  that  he  "had  not  experience  enough  to  do  that  work,  and 
had  never  done  it."  Dudley  testifies  that  he  "picked  up"  An- 
derson "and  put  him  there  to  work";  but,  on  cross-examination, 
says  he  is  not  positive  whether  he  or  Lyles  put  Anderson  "up 
there."  Wiles,  who  was  in  charge  of  the  hands  in  the  yard,  tes- 
tifies :  "I  do  not  know  anything  about  who  sent  ....  Anderson 
out  on  the  brow  ....  Dudley  requested  me  to  send  him  a  man, 
and  I  sent  Anderson;  he  was  in  my  charge  that  morning." 
There  is  no  evidence  that  either  Dudley  or  Wiles  had  the  right 
to  employ  or  discharge,  or  to  assign  employes  engaged  in  one 
department  to  work  in  another;  no  evidence  that  either  knew 
that  Anderson  was  inexperienced,  incompetent,  or  unable  to 
truck  lumber  on  a  two-wheeled  truck,  and  no  evidence  that  tlie 
master  knew  of  the  absence  of  the  regular  truckman,  or  that 
Anderson  had  been  assigned  to  the  new  work.  Lyles,  the  gen- 
eral superintendent,  was  dead  at  the  time  of  the  trial.  There 
was  evidence  that  Ingram,  tlie  plaintilf,  had  originally  employed 
Anderson  for  the  company,  when  Anderson  was  a  boy  of  about 
fourteen  years;  that  afterward  Ingram  had  promoted  Anderson 
to  a  man's  work  and  pay;  that  Anderson  had  been  with  the  com- 
pany for  three  or  four  years,  engaged  at  different  classes  of  work, 
and  had  trucked  lumber  on  the  ground  with  a  four-wheeled 
truck;  that  he  had  sometimes  worked  on  the  brow.  l)ut  not  with 
a  two-wheeled  truck;  that  during  tbe  morning  of  the  day  of  the 
injury  anotlier  employe  assisted  Anderson  with  the  two-wheeled 
truck;  that  in  the  afternoon,  while  Anderson  alone  was  pushing 
the  lumber,  the  truck  "got  away  from  him,"  and  a  stick  of 
lumber  fell  tlirough  a  hole  on  the  edge  of  the  platform,  striking 
Ingram,  who  was  inspecting  lumber  imdernoath.  The  plaintilf 
insists  that  the  company  was  negligent  in  allowing  Anderson, 
an  incompetent  and  inexperienced  boy,  to  engage  in  tbe  work, 
and  was  also  negligent  in  allowing  the  hole  to  remain  in  the 
platform.  The  company  insists  that  Anderson  was  competciii 
to  perform  the  work,  which  required  strength  but  no  special 
skill;  that  the  lumber  fell  while  being  placed  sidewise  on  tbe  pile 
on  the  ground;  that  it  did  not  fall  tbrough  the  holo,^  and  that 
the  injury  was  occasioned  either  by  ^'^  the  negligence  of  a  fel- 
low-servant of  the  plaintiff,  or  as  the  result  of  an  accident  for 
which  no  one  was  to  blame.     Among  other  grounds  of  tlie  luu- 
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tion  for  a  new  trial  it  was  allefrod  that  the  court  erred  in  failing 
to  charge  on  the  theory  that  the  plaintiff's  injuries  were  oc- 
casioned by  the  accident;  and  in  charging  that  if  Anderson  was 
assigned  to  work  on  the  brow  by  the  general  superintendent, 
or  the  inspector  Dudley,  then  such  officer  or  agent  would  be  the 
alter  ego  of  the  defendant,  and  any  negligence  in  this  respect, 
if  any  be  shown,  would  be  attributable  to  the  company.  The 
defendant  assigns  as  error  that  this  charge  was  unauthorized 
by  the  evidence,  and  was  in  direct  conflict  with  the  further 
charge  of  the  court  that  the  inspector  Dudley,  the  truckman  An- 
derson, and  the  plaintiff  were  all  fellow-servants ;  and  that  under 
the  testimony  Dudley  was  under  the  jurisdiction  and  subject  to 
the  control  of  the  superintendent  Lyles.  not  an  alter  ego  of  ["he 
defendant,  but  a  fellow-servant  of  the  plaintiff. 

There  was  evidence  from  which  the  jury  could  have  found 
that  Anderson  was  transferred  from  the  work  on  the  ground, 
for  which  he  was  competent,  to  work  with  a  two-wheeled  truck 
on  the  elevated  platform,  for  which  he  was  alleged  to  be  incom- 
petent. This  assignment  to  a  new  department  of  work  was  by 
the  concurrent  action  of  Wiles,  who  was  in  charge  of  the  hands 
in  the  yard,  and  Dudley,  who  was  inspector  of  lumlicr  on  the 
elevated  platform.  All  three  were  fellow-servants  of  the  plain- 
tiff, Ingi-am.  The  record  presents  the  question  as  to  the  re- 
sponsibility of  the  master  for  injuries  inflicted  by  Anderson 
u})on  Ingram,  Anderson  being  conijKtent  for  the  work  for  wliich 
he  was  selected,  and  alleged  to  be  incompetent  for  the  new  task 
for  which  he  had  been  assigned  to  All  a  vacancy  cau.-cd  ny  tem- 
porary absence  of  the  regular  truckman.  The  master  is  bound 
to  furnish  safe  material  and  safe  appliances  with  wliicli,  and 
competent  servants  by  whom,  liis  work  is  to  be  carried  on.  If, 
however,  he  complies  with  tliis  requirement  of  the  law,  and  a  fel- 
low-servant of  the  plaintiff,  out  of  proper  instrumentalities  and 
agencies,  makes  an  improper  selection,  the  employer  is  not  liable 
to  a  coemploye  injured  as  a  result  thereof.  If  the  *'^  master 
supplies  the  proper  material,  and  the  plaintifl"s  fellow-servant 
selects,  from  the  mass  of  good  hunter  supplied,  a  piece  which 
is  too  sni.ill.  or  puts  it  together  so  unskillfuUy  as  to  construct 
an  un>afe  ladder,  staging,  or  scaffold,  in  consecjuence  of  which 
the  same  falls,  the  resulting  injury  is  referable  to  the  negligence 
of  the  fellow-servant  in  making  an  unflt  selection,  or  in  improp- 
erly putting  together  the  proper  material  furnished.  By  parity 
of  reasoning,  when  the  master  performs  the  duty  imposed  by  law 
of  employing  competent  servants,  and  a  fellow-servant  of  the 
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plaintiff,  wathont  the  master's  knowledge  or  authority,  selects, 
from  the  competent  servant?  thus  employed,  one  who  is  unsuited 
for  the  special  task,  and  transfers  him  from  work  he  can  do  to 
•work  he  cannot  do,  the  act  of  thus  assigning  him  is  not  the 
negligence  of  the  master,  but  that  of  a  fellow-servant.  It  was 
therefore  error  to  charge  that  whether  the  servant  alleged  to 
be  incompetent  was  assigned  to  the  task  by  the  general  superin- 
tendent, or  by  the  inspector,  in  either  case  they  would  be  the 
company's  alter  ego,  and  negligence  by  either  would  be  attribu- 
table to  it.  A  fellow-servant  without  tlie  master's  knowledge 
cannot,  by  an  assumption  of  authority,  convert  himself  into  a 
vice-principal  or  alter  ego. 

Treating  the  assignment  of  Anderson  to  the  new  duty  as  the 
equivalent  of  an  original  employment  for  that  purpose,  the  re- 
sult is  not  different.  The  duty  of  selection  need  not  always  be 
performed  by  the  master  himself.  In  the  nature  of  things,  in 
the  case  of  corporations  such  selection  must  be  by  agents.  If 
the  one  to  whom  this  duty  has  been  committed  is  negligent,  it 
is  treated  as  the  negligence  of  the  master.  On  the  other  hand, 
if  the  agent  making  the  selection  was  diligent,  it  is  to  be  treated 
as  the  diligence  of  the  master.  If  the  record  is  silent  as  to 
whether  the  agent  making  the  selection  was  negligent  or  dili- 
gent, then  it  is  the  same  as  though  the  record  were  silent  as  to 
the  master's  conduct  in  transferring  Anderson  from  one  task  to 
another.  There  is  no  presumption  in  such  a  case  against  the 
master,  nor  does  any  presumption  arise  from  the  happening  of 
the  injury;  but  it  must  appear  that  the  master,  or  the  person 
ziuthorized  to  make  the  selection,  knew,  or  negligently  failed  to 
learn,  of  the  incompetency  of  the  person  selected :  ^IcDonald  v. 
Eagle  &  Phenix  Co.,  68  Ga.  842.  There  is  here  neither  evi- 
dence nor  presumption  that  Dudley  himself  was  incompetent,  or 
that  he  knew,  or  was  negligent  in  failing  ^~'^  to  know,  that 
Anderson  was  unsuited  for  the  work  of  trucking  on  the  elevated 
platform. 

One  would  suppose  that  there  were  many  cases  in  whicli  the 
question  presented  by  the  charge  here  had  been  discussed  and  de- 
cided; l)ut  after  diligent  search  we  have  found  few  bearing  un 
the  point.  In  Norfolk  K.  Co.  v.  Thomas,  !tO  Va.  205,  -I  t  Am.  St. 
Rep.  909,  17  S.  E.  884,  it  was  raised,  but  left  open.  In  other 
cases,  where  a  fireman  had  been  permitted  to  do  the  work  of  an 
engineer,  the  company  was  held  liable  to  the  injured  plaintilF, 
it  appearing  that  the  conductor  who  made  the  assignment  was 
authorized  so  to  do  by  the  company,  and  knew  of  the  incomp^'- 
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tency  of  the  fireman;  or  else  that  the  defendant  knew  of  the  cus- 
tom to  permit  liremen  to  perform  such  duties:  Harper  v.  In- 
dianapolis K.  Co.,  47  Mo.  567,  4  Am.  Eep.  353;  Ohio  etc.  Ry. 
Co.  V.  Collarn,  73  Ind.  261,  38  Am.  Eep.  134;  McElligott  v. 
Randolph,  61  Conn.  157,  29  Am.  St.  Rep.  181,  23  Atl.  1094; 
Henry  v.  Brady,  9  Daly,  142;  Eraser  v.  Schroeder,  163  111.  459, 
45  N.  E.  288.  Compare  Blackman  v.  Thomson-Houston  Co., 
102  Ga.  69,  29  S.  E.  120.  There  are,  however,  a  few  cases  di- 
rectly in  point,  from  which  we  quote.  In  Eelch  v.  Allen,  98 
Mass.  572,  it  was  held  that  if,  without  authority  from  the 
master  in  whose  warehouse  they  are  engaged  in  the  same  work, 
one  of  two  servants  directs  the  other  to  use  in  the  work  an  ele- 
vator in  a  dangerous  and  improper  manner,  for  which  it  was  not 
intended,  and  the  master  had  no  reason  to  believe  that  it  would 
I>e  so  used,  and  such  other  in  complying  with  this  direction  is 
injured  by  a  fall  caused  by  a  defect  in  the  elevator,  the  master 
is  not  lialilc  in  damage  for  the  injury.  In  Greonwald  v.  ]\Iar- 
quette  R.  R.,  49  Mich.  199,  13  X.*W.  513,  an  engineer  allowed 
a  fireman  to  operate  the  engine.  Without  warning  he  backed  the 
train;  and  tlie  court  held  that  tlie  plaintiif  was  not  entitled  to 
recover,  as  the  injuiy  was  occasioned  by  the  negligence  of  the 
fireman,  wlio  was  a  fellow-servant :  See,  also,  Thompson  v.  Lake 
Shore  R.  Co.,  84  Mich.  281,  47  N.  W.'584. 

In  Houston  etc.  R.  R.  Co.  v.  Myers,  55  Tex.  110,  the  engineer 
was  competent,  but  was  not  on  the  engine,  which  was  being 
operated  by  the  fireman,  wha  backed  rapidly  without  giving  the 
signal.  The  court  said :  ''Conceding  that  it  was  an  act  of  negli- 
gence upon  tbe  part  of  the  engineer  to  leave  the  engine  in  the 
hands  of  the  fireman,  to  be  operated  by  him,  and  that  it  was 
an  act  of  negligence  for  the  fireman  to  attempt  to  operate  tlie 
^^"^  same,  still  the  testimony  sliows  that  the  engineer  selected  by 
the  company,  and  placed  in  charge  of  tlie  engine,  was  a  goi)d 
and  competent  man  for  tlie  business,  and  tliat  this  is  the  isolated 
act  of  negligence  shown  by  the  record,  tipon  liis  part.  Xeither 
is  there  any  comjilaint  but  that  the  fireman  was  a  good  and  com- 
petent man  for  tbe  business  for  which  he  had  been  selected,  and 
to  which  he  bad  been  assigned  by  the  company.  If,  as  chiimed 
by  appellee,  the  injury  was  the  direct  result  of  negligence  of  the 
engineer  and  fireman,  then  he  not  only  failed  to  show  the  use  of 
[want  of  j  reasonable  care  upon  the  part  of  the  company  in  se- 
lectinsr  and  retaining  such  servants,  but  he  atfirmatively  shows 
tbat  the  engineer  is  a  good  and  competent  man  for  the  business. 
Upon  clear  and  well-established  principles  of  law,  appellee  could 
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not  recover  for  the  injury  on  account  of  the  neglect  of  his  fellow- 
servants,  under  the  facts  and  circumstances  of  this  case." 

In  Core  v.  Ohio  River  R.  R.  Co.,  38  W.  Va.  468,  18  S.  E.  GOO, 
where  a  brakeman  was  injured  by  the  alleged  negligence  of  a 
fireman  who  had  been  permitted  by  the  engineer  to  operate  the 
locomotive,  the  court  held  that  it  was  necessary  for  the  plain- 
tiff to  show  that  the  fireman  was  incompetent ;  tliat  he  was  neg- 
ligent ;  that  the  defendant  knew  he  was  unskilled ;  that  the  plain- 
tiff did  not  know  it ;  that  the  fireman  was  managing  the  engine, 
and  "that  the  defendant  permitted,  either  expressly  or  impliedly, 
the  fireman  to  manage  the  engine."  Compare  Wright  v.  New 
York  Cent.  R.  R.  Co.,  25  N.  Y.  562,  which,  however,  has  been 
criticised  because  there  the  inexperienced  engineer  was  assigned 
to  duty  by  the  superintendent,  whose  negligence  was  that  of  the 
company. 

There  was  evidence  to  warrant  the  contention  on  the  part  of 
the  defendant  that  the  injury  was  the  result  of  an  accident,  and 
it  was  entitled  to  a  charge  adjusted  to  that  theor}^,  without  a  spe- 
cial request  therefor. 

The  foregoing  conclusions  require  the  grant  of  a  new  trial, 
^nd  it  is  unnecessary  to  consider  in  detail  the  other  grounds. 

^^^  Judgment  reversed. 

All  the  justices  concur,  except  Simmons,  C,  J.,  absent. 


The  Subject  of  Felloic-servants  is  discussed  in  the  monographic  note 
to  Fox  V.  Sanford,  67  Am.  Dec.  588-597;  and  the  subject  of  vice_-prin- 
cipals  is  discussed  in  the  monographic  note  to  Mast  v.  Kern,  75  Am. 
St.  Eep.  584-G40.  Whether  employes  are  fellow-servants  docs  not  de- 
pend upon  their  respective  grade  or  rank,  but  upon  the  nature  of  the 
services  being  rendered:  Wiskie  v.  Montello  Granite  Co.,  Ill  Wis.  443, 
87  Am.  St.  Rep.  885,  87  N.  W.  461;  McLaine  v.  Head,  71  X.  II.  294,  93 
Am.  St.  Rep.  522,  52  Atl.  545,  A  fellow-servant  may,  temporarily,  be 
elevated  to  the  rank  of  vice-principal:  Shroufe  v.  Moran,  28  Wash. 
881,  92  Am.  St.  Eep.  847,  68  Pac.  896.  A  beginning  has  been  made  to- 
ward the  abolition  by  statute  of  the  fellow-servant  rule:  See  the  mon- 
•ographic  note  to  Houston  etc.  Ey.  Co.  v.  De  Walt,  97  Am.  St.  Eep.  891. 
Am.   St.  Rep.,  Vol.   100-14 
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XOKTHINGTOX-MUNGER-PEATT  COMPANY  v.  FARM- 
ERS' GIX  AND  WAREHOUSE  COMPANY. 
[119  Ga.  851,  47  S.  E.  200.] 

SALE  of  Property  to  be  Acquired  in  the  Future. — One  may  con- 
tract to  convey  property  to  be  acquired  in  the  future.  He  may 
make  the  contract  conditional  upon  his  being  able  to  acquire  title 
from  some  one  else;  but  if  he  contracts  absolutely,  he  will  be  bound  by 
the  terms  of  his  agreement,     (p.   211.) 

SATiE — Damages  Against  Vendor  for  Failure  to  Consummate 

Where  a  sale  is  made,  the  title  not  to  pass  until  the  purchase  price 
is  paid,  and  if,  on  default  in  payment  the  vendor  resells  the  chattel  to 
a  third  person,  but  thereafter,  the  first  vendees  refusing  to  surrender 
possession,  tlie  vendor  makes  terms  with  and  allows  one  of  them  to 
tpke  or  retain  the  chattel,  the  second  vendee  may  recover  damages 
for  breach  of  the  contract  made  with  him.     (p.  211.) 

The  Northincrton-Mimger-Pratt  Company  sold  a  cotton  gin  ta 
Freeman  &  Williams,  to  be  paid  for  in  installments,  title  to  re- 
main in  the  vendors  until  the  purchase  price  was  paid.  There 
was  a  default  in  the  payment  of  the  first  note,  whereupon  the 
vendors  instructed  their  agent,  Baker,  to  obtain  possession  of 
the  outfit  and  sell  it.  He  notified  the  Farmers'  Gin  and  Ware- 
house Company  of  the  default,  and  negotiated  for  a  sale  of  the- 
gin  plant  to  that  company.  It  made  an  offer,  which  was  re- 
ported to  the  Northington  company,  which  instructed  Baker  to 
accept  it.  The  contract  was  reduced  to  writing,  whereby  tlie 
president  of  the  Farmers'  company  offered  "one  thousand  dollars 
for  tlie  gin  outfit  including  the  house  located  at  Rover,"  to  be 
paid  for  "upon  the  Northington  company  giving  possession  and 
a  good  title  to  tlie  same."  This  offer  was  marked  "accepted" 
and  signed  by  Baker  for  the  Northington  company.  Subse- 
quently Baker  demanded  possession  of  the  gin  from  Freeman  & 
Williams,  who  refused  to  surrender  it,  stating  that  one  of  the 
firm  was  willing  to  pay  his  proportion  of  the  price,  while  the 
other  was  not.  Freeman,  after  further  negotiations,  for  twelve 
hundred  and  fifty  dollars,  took  a  transfer  of  tlic  purchase  money 
notes  and  took  or  retained  the  gin.  The  Nortliington  com- 
pany reported  these  facts  to  the  Farmers'  company,  and  insisted 
that  the  sale  to  them  was  conditional  on  the  Nortliington  com- 
})any  obtaining  possession  and  being  alile  to  make  good  title. 
The  Farmers'  company  sued  for  damages.  Tbe  judge  in- 
structed the  jury  tbat  there  was  a  contract  between  the  plaintiff 
and  the  defendant,  and  that  damages  were  recoverable.     The 
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jury  found  for  the  plaintiff  seven  hundred  and  fifty  dollars, 
and  to  the  refusal  for  a  new  trial  the  defendant  excepted. 

C.  J.  Lester  and  W.  W.  Lambdin,  for  the  plaintiff  in  error. 

Thomas  F.  Corrigan  and  James  L.  Mayson,  for  the  defendant 
in  error. 

*^^  LAMAR,  J,  There  was  no  plea  of  the  statute  of  frauds, 
and  the  pleadings  of  the  defendant,  as  well  as  the  correspond- 
ence, written  contract,  and  undisputed  evidence  leave  no  room 
to  question  the  making  of  the  contract  on  the  terms  stated  or 
the  authority  of  the  agent  to  sell.  The  offer  and  acceptance  made 
a  complete  contract,  the  obligation  of  each  furnishing  a  suffi- 
cient consideration  for  that  of  the  other:' Civ.  Code,  sec,  3GG1, 
The  defendant  insists  that,  construed  in  the  light  of  the  circum- 
stances when  the  contract  was  made,  it  appears  that  the  accept- 
ance was  with  full  knowledge  by  the  buyer  that  the  vendor  was 
not  in  possession  of  the  gin,  and  that  it  would  be  obliged  to  se- 
cure the  property  before  it  could  comply.  One  cannot  make 
good  title  to  that  which  he  does  not  own.  But  that  does  not 
prevent  him  from  contracting  to  convey  property  to  be  acquired 
by  him  in  the  future.  He  may  make  the  obligation  conditional 
upon  his  being  able  to  acquire  title  from  someone  else  (Lacy  v. 
Hall.  37  Pa,  St.  360;  Forsyth  v.  Castlen,  113  Ga.  199,  81  Am. 
St.  Eep.  28,  37  S.  E.  485,  Civ.  Code,  sec.  3537)  ;  but  if  he  con- 
tracts absolutely,  he  will  be  bound  by  the  terms  of  his  agreement. 
And  even  if  because  of  the  want  of  title  a  decree  for  specific  per- 
formance could  not  be  rendered,  this  would  not  deprive  the  pur- 
chaser of  his  right  to  damages  for  the  breach.  Here  the  con- 
tract was  not  conditional.  The  offer  to  buy  and  the  acceptance 
were  absolute.  The  only  uncertainty  was  as  to  the  time  when 
the  payment  should  be  made.  That,  instead  of  being  fixed  by 
the  date  of  the  month,  was  postponed  until  the  vendor  made  a 
good  title  and  delivered  possession.  The  Farmers'  company  was 
bound  to  pay  one  thousand  dollars  for  the  **^"*  gin  outfit,  if 
Avithin  a  reasonable  time  the  seller  tendered  a  good  title  and 
made  delivery.  On  the  other  hand,  tlie  Xorthington  company 
was  bound  within  a  reasonable  time  to  tender  such  title  and  sur- 
render possession.  If  a  destruction  of  tlie  property  sold,  or 
Oilier  fact,  had  operated  to  release  the  vendor  from  its  liability 
under  the  contract,  it  is  elementary  that  the  Xortliiu^toii 
company  could  not  soil  the  gin  to  Freeman,  and  claim  tliat  it  had 
become  impossible  to  comply  with  its  agreement.     It  could  not 
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disable  rtself,  and  then  take  advantage  of  its  own  wrong  when 
sued  for  the  consequent  breach :  Civ.  Code,  sec.  3725 ;  Pomeroy 
on  Specific  Performance  of  Contracts.  2d  ed.,  soc.  475.  There 
was  evidence  to  sustain  the  verdict  as  to  the  amount  of  the  dam- 
ages. 

Judgment  affirmed. 

All  the  justices  concur. 


A  Contract  for  the  Sale  of  goods  is  not  invaliil  because  the  vendor 
does  not  have  them  at  the  time,  or  because  thov  are  not  yet  in 
existence:  See  Forsyth  Mfg.  Co.  v.  Castlen,  112  Ga.  199,  37  S.  E. 
485,  81  Am.  St.  Kep.  28,  and  note. 


HARP  V.  SOUTH ERX  PAILVv'AY  COMPAXY. 

[119  Ga.  927,  47  S.  E.  206.] 

CARRIERS — Loss  of  Ticket. — If  a  passenger  fails  to  produce 
his  ticket,  he  cannot  e.sta])lish  a  right  to  transportation  by  making 
proof  to  the  conductor  tliat  lie  has  purchased  a  ticket  but  has  lost 
it,  even  though  such  proof  includes  the  testimony  of  another  employe 
on  the  train  to  the  eflfoct  that  the  passenger  just  showed  him  the 
ticket,  and  that  as  ho  handed  it  back  the  wind  blow  it  away.  (p. 
214.) 

PLEADING — Amendment — If  a  general  donnirror  to  a  peti- 
tion is  sustained,  and  the  judgmoTit  nlTiniiod  in  the  supreme  court, 
there  is  nothing  to  amend  by.      (p.  214.) 

Action  by  ITarp  against  the  Soutliorn  Eaihvay  Company  for 
wromzful  expulsion  from  its  train.  lie  alleged  that  he  pur- 
chased a  ticket  over  the  defendant's  road ;  that  when  on  the 
roar  ])latform  of  the  train  an  employe  of  tlie  company,  whom 
he  sup])osed  was  the  conductor,  asked  whore  he  was  going,  whore- 
Ti])nn  he  showed  the  employe  his  ticket;  that  the  employe  took 
tlie  ticket,  and  after  looking  at  it,  handed  it  back,  when  it  Avas 
blown  out  of  his  hands;  that  presently  tlie  conductor  demanded 
his  ticket,  whereupon,  he  explained  the  circumstances  oi'  its  loss, 
tlie  emplove  corroborating  his  statements;  that  tlie  conductor 
ordered  him  to  leave  the  train,  and  put  his  hand  on  him  for  the 
jnirpose  of  removing  him,  when  he  leaped  from  the  train,  which 
was  running  from  ten  to  fifteen  miles  an  hour,  to  esca]>e  Ix'iiig 
forciblv  ex]H'llcd  ;  that  there  were  few  passengers  for  the  station 
of  his  destination,  and  the  conductor  could  have  easily  tele- 
"■rapbed  to  the  ticket  agent  who  sold  the  ticket  and  ascertained 
that  the  tickt^t  had  been  sold  as  stated;  thai  he  did  not  have  suf- 


March,  1904.]         Harp  v.  Soutiiekn  Ey,  Co.  213 

ficient  money  to  pay  his  fare  when  the  ticket  was  demanded ;  that 
he  was  compelled  to  walk  some  fifteen  miles;  and  that  his  ex- 
pulsion was  aggravated  by  the  threats  and  commands  of  the  con- 
ductor. The  defendant  demurred  generally  and  specifically  on 
the  grounds  that  there  was  no  cause  of  action  alleged,  that  the 
complaint  was  duplicitous,  and  that  it  was  uncertain  whether 
the  action  was  for  an  illegal  expulsion  or  for  an  abuse  of  duty 
in  a  lawful  expulsion.  The  court  passed  an  order  reciting  that 
"the  plaintiff  admitted  tliat  the  suit  was  only  for  the  wrongful 
expulsion,  and  that  the  company  had  a  regulation  authorizing 
conductors  to  eject  passengers  who  neither  paid  fare  nor  pro- 
duced a  ticket,"  and  directing  that  the  general  demurrer  be  sus- 
tained and  the  case  dismissed.  Plaintiff  requested,  in  his  brief, 
that  if  the  judgment  sliould  be  affirmed,  leave  be  granted  him 
to  amend  by  alleging  tliat  the  conductor  failed  to  demand  the 
cash  fare. 

M.  D.  Womble  and  W.  E.  Hammond,  for  the  plaintiff. 

Horsey,  Brewster  &  Howell  and  J.  E.  Hutcheson,  for  the  de- 
fendant. 

^'^  LA]\IAE,  J.  This  suit  was  for  wrongful  expulsion,  and 
not  for  damages  inflicted  upon  the  plaintiff  as  a  result  of  his  be- 
ing compelled  to  alight  from  a  moving  train.  The  fact  tliat  one 
actually  purchased  a  ticket,  and  that  this  was  known  to  the  agent 
who  sold  it,  or  to  the  gatekeeper  who  examined  it,  or  to  em- 
ploves  on  the  train  who  saw  it,  would  not  relieve  the  passenger 
of  tlic  obligation  to  surrender  it  to  the  conductor.  Tickets  vary 
in  their  terms.  Some  are  good  only  on  certain  trains;  others 
only  on  particular  dates;  others  require  validation.  The  mere 
fact  that  the  plaintiff  has  a  ticket  docs  not,  tlierefore,  necessarily 
establish  his  right  to  be  transported  on  a  given  train.  These 
matters  must  be  passed  on  by  tlio  conduetor.  and  not  by  otlier 
emploves  who  are  not  charged  witli  ibis  duty  by  tlie  company. 
When  the  conductor  makes  his  demand,  he  is  entitled  to  liave 
the  ticket  surrendered.  He  cannot  be  required  to  lienr  evidence 
or  investigate  the  bona  fides  of  the  passenger's  excuse  f(U-  its 
nondelivery,  nor  to  wait  until  he  arrives  at  the  next  station  and, 
bv  telcLrrapbic  correspondence  witli  the  selling  agent,  undertake 
to  verify  the  correctness  of  the  plaintifFs  staienient.  or  deter- 
mine the  character  and  validity  of  tlie  ticket  ^ohl.  Jt  is  mani- 
fe^^t  that  sncli  cour^e  wonbl  ncL'essarily  give  ri>e  to  delay,  and 
seriously  interfere  with  tlie  operation  of  trains  and  the  riglits 
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of  the  traveling  public.  Had  the  plaintiff's  money  blown  out 
of  his  hand,  it  is  evident  that  his  misfortune  would  have  to  fall 
upon  himself  and  not  upon  the  company.  Such  loss  would  not 
have  prevented  his  lawful  eviction.  The  same  result  would  fol- 
low where  the  ticket  itself  was  lost ;  for  it  might  have  come  into 
the  hands  of  another,  and  the  company  might  thereby  have  l)een 
compelled  to  carry  two  passengers  for  one  fare.  Besides,  any 
rule  allowing  an  excuse  as  a  substitute  for  a  ticket  would  give 
rise  to  so  much  uncertainty  and  so  many  possibilities  of  fraud 
that  the  courts  have  uniformly  held  that  the  failure  to  pay  the 
fare  or  produce  the  ticket  warrants  an  eviction.  In  fact,  the 
plaintiff  in  error  concedes  the  general  rule  to  be  that  the  pas- 
senger must  produce  his  ticket,  pay  his  fare,  or  suffer  expulsion. 
He  insists,  however,  that  the  special  circumstances  take  this  case 
out  of  the  general  rule.  We  fail  to  find  any  case  warranting 
such  a  holding.  Those  cited  by  him,  in  Sloane  v.  Southern  Cal. 
11.  Co.,  Ill  Cal.  G68,  44  Pac.  320,  32  L.  R.  A.  193,  and  Schofield 
V.  Pennsylvania  Co.,  112  Fed.  855,  50  C.  C.  A.  553,  56  L.  R. 
A.  224,  as  well  as  Pullman  P.  C.  Co.  v.  Reed,  75  III.  125,  20  Am. 
Rep.  232,  were  on  facts  essentially  different.  See,  on  the  gen- 
eral subject,  Louisville  etc.R.R.  '^^'*  Co.  v.  Fleming,  14  Lea,  128  ; 
Rogers  v.  Atlantic  City  R.  R.  Co.,  57  X.  J.  L.  703.  34  At!.  11; 
Fetter  on  Carriers,  sec.  279.  Compare  Southern  Ry.  Co.  v.  Do 
Saussure,  116  Ga.  53,  42  S.  E.  479;  Georgia  etc.  Ry.  Co.  v.  As- 
more,  88  Ga.  529,  15  S.  E.  13,  16  L.  R.  A.  53.  Ploa<]ings  are  to 
be  strictly  construed  against  the  pleader.'  Here  it  aOirrnativoly 
appears  that  plaintiff  did  not  have  funds  with  which  to  pay  the 
cash  fare.  'J'be  general  demurrer  having  been  sustained,  and 
the  judgment  affirmed  here,  there  is  notliing  to  amend  by.  It  is 
not  like  the  case  where  the  demurrer  w^as  overruled  in  the  lower 
court  and  the  judgment  reversed,  nor  like  the  case  wh(>re  the 
demurrer  wa.s  sustained  or  should  have  been  sustained  only  (m  a 
special  ground  not  concluding  the  merits :  Central  R.  Co.  v.  Pat- 
terson, 87  Ga.  646,  13  S.  E.  525 ;  Savannah  Ry.  Co.  v.  Cbancy, 
102  Ga.  817,  30  S.  E.  437;  Brown  v.  Bowman,  119  Ga.  153, 
46  S.  E.  410.  There  is  nothing  in  the  facts  here  to  require  the 
exercise  of  any  discretionary  power  by  this  court  to  permit  such 
amendment. 

Judgment  ailirmed. 

AH. the  justices  concur. 


On  the  Right  of  a  Carrier  to  require  passenfrers  to  produce  their 
tickets  on  pain  of  expulsion,  see  Mahonev  v.  Detroit  St.  Kv.  Co.,  '.>?> 
Mi'-h.  612.  32  Am.  «t.  Rep.  528,  53  N.  W.  793;   Van  Dusan'v.  Graii.l 
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Trunk  Ey,  Co.,  97  Mich.  439,  56  N.  W.  848,  37  Am.  St.  Rep.  354,  and 
casea  cited  in  the  cross-reference  note  thereto;  Monnier  v.  New 
York  Cent.  etc.  R.  R.  Co.,  175  N.  Y.  281,  96  Am.  St.  Rep.  619,  67  N.  E. 
569;  Garrison  v.  United  Ry.  etc.  Co.,  97  Md.  347,  99  Am.  St.  Rep. 
452,  55  Atl.  371.  It  is  held  that  where  a  passenger  purchases  a 
herth  in  a  sleeping-ear,  loses  it.  and  gives  evidence  to  the  conductor 
that  he  has  done  so,  he  may  recover  damages  from  the  sleeping-car 
company  if  the  conductor  expels  him  and  compels  him  to  ride  in  a 
«ommon  car:  Pullman  Palace  Car  Co.  v.  Reed.  75  111.  125,  20  Am. 
R«p.  232.  As  to  the  effect  of  giving  a  passenger  a  wrong  transfer, 
see  Indianapolis  St.  Ry.  Co.  v.  Wilson,  161  Ind.  153,  post,  p.  261,  67 
N.  E.  993. 
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CHICAGO  CITY  EAILWAY  COMPAXY  v.  LEACH. 

[208  111.  198,  70  X.  E.  222.] 
FELLOW-SERVANT — Burden  of  Proof  as  to  the  Relation.— 

In  an  action  by  au  employe  against  his  employer  for  injuries  caused 
by  the  negligence  of  another  employe,  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  he  and  the  negligent  employe  were  not  fellow- 
servants,     (p.  218.) 

FELLOW-SERVANT— Question  of  Law.— What  facts  will 
create  the  relation  of  fellow-servants  between  two  employes  is  a 
question  of  law.      (p.  219.) 

FELLOW-SERVANT— Question  of  Law.— If  there  is  no  con- 
troversy about  tlie  facts,  and  they  brini,'^  the  jiarties  witliiu  tlie 
relation  of  fellow-servants  so  that  a  verdict  to  the  contrary  would 
not  be  sujiported  bv  anv  evidence,  the  court  should  not  sulunit  the 
question  to  tiie  jury.      (p.  219.) 

FELLOW-SERVANTS.— They  are  Fellow-servants  who  ni-  co- 
operating, at  the  time  of  an  injury,  i:i  the  ])articnlar  bu-incss  in 
hand,  or  whose  usual  duties  are  of  a  naturo  to  bring  them  into 
hal  itual  associa.tion,  or  into  sudi  relations  that  tln'v  can  exercise  an 
influence  upon  eacli  other  ]iromotive  of  proper  caution,      (p.  221.) 

FELLOW-SERVANTS.—  The  Relation  of  Fellow-servants  De- 
pends u[ion  the  existence  of  association  between  em|di)yes  -whi;-!! 
enal)lcs  them,  bette>  tlian  the  emplover,  to  guard  against  risks  or 
accidents   resulting  from   the  neirligence  of  each   r)ther.      (p.   221.) 

FELLOW-SERVANTS — Previous  Association  and  Personal 
Acriuaintance. — The  existence  of  the  reliition  of  fdlo-.v-servants  docs 
not  rest  in  anv  decrreo  upon  personal  acquainta!i!-e  or  actual  previous 
association  between  the  employes,  but  unon  the  relation  of  tlieir 
duties  to  eacii  other  and  the  respective  positions  which  thev  hold. 
(p.  222.) 

FELLOW-SERVANTS — Co-operation  in  Some  Particular  Work. 
The  rule  tliat  they  are  f(dlow-se;  vants  who  are  directly  co-rijierat  iiig 
with  each  other  in  some  particular  work  must  have  a  reasona1)le 
and    practical    interpretation;    it    shoubl    not    be    construed    to    mean 

(21  r,) 
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identical  work,  nor,  on  the  other  hand,  to  include  the  general  busi- 
ness of  the  employer,     (p.  223.) 

FELLOW-SERVANTS.— Employes  on  One  Train  of  a  Cable 
Street  Railway  are  fellow-servants  with  the  employes  on  the  train 
next  preceding,     (p.  224.) 

W.  J.  Hynes,  S.  S.  Page  and  H.  H.  Martin,  for  the  appellant. 
Wing  &  Wing   and  James  C.  McShane,  for  the  appellee. 

i»9  CARTWRIGHT,  J.  This  case  was  before  us  on  a  former 
appeal,  when  the  judgments  of  the  appellate  court  for  the  first 
district  and  the  superior  court  of  Cook  count}-  were  reversed  for 
error  of  the  superior  court  in  sustaining  a  demurrer  to  a 
plea  of  the  statute  of  limitations.  An  additional  count  of  tlie 
declaration,  stating  a  new  cause  of  action,  had  been  filed  after 
the  statute  had  run  and  issues  of  fact  under  that  count  had  been 
submitted  to  the  jury,  and  found  in  favor  of  the  appelk>e: 
Chicago  City  Ey.  Co.  v.  Leach,  182  111.  359,  55  X.  E.  334.  Tlie 
case  has  since  been  tried  upon  proper  issues,  resulting  in  a  ver- 
dict for  appellee  for  fifteen  thousand  dollars  upon  which  judg- 
ment was  entered.  On  appeal  to  the  appellate  court  for  the 
first  district  the  judgment  was  affirmed. 

Plaintiff  was  a  conductor  on  defendant's  street  railway,  and 
in  his  declaration  alleged  that  he  was  injured  through  tlie  negli- 
gence of  otlier  servants  of  the  defendant.  On  tlie  trial  he  offered 
evidence  tending  to  prove  that  his  injury  was  caused  by  the 
negligence  of  Golden,  a  gripman,  and  the  first  alleged  error  con- 
sists in  the  refusal  '^^*  by  the  trial  court  oE  an  instruction 
offered  by  defendant  that  the  burden  of  proof  was  upon  tlie 
plaintiff  to  prove,  by  a  preponderance  of  all  the  evidence  in 
\he  case,  that  he  and  Golden  were  not  fellow-servants.  Tlie 
instruction  correctly  stated  the  law  as  declared  in  Joliet  Steel 
Co.  V.  Shields,  134  111.  209,  25  ^^.  E.  5G9,  where  tliat  sul)ject 
M'as  given  full  consideration  and  where  it  was  the  determining 
question  in  the  case.  The  charge  in  the  declaration  was  that 
the  plaintiff,  a  track  repairer,  had  been  injured  by  the  negli- 
gence of  other  servants  of  the  defendant  in  placing  an  ii'on 
mold  in  an  insecure  and  dangerous  position  near  the  track,  and 
the  declaration  neither  alleged  in  ex[)ress  terms  that  tlicv  wci-c 
not  fellow-servants  of  the  plaintiff,  nor  such  facts  as  would  Ic-id 
to  that  conclusion.  It  was  held  that  in  all  actions  for  negli- 
gence the  burden  is  upon  the  plaintiff  to  allege  and  prove  siuh 
negligent  acts  of  the  defendant  as  will  entitle  the  plaintiff'  to 
recover;  that  it  is  not  sulllcient  for  one  servant  to  prove  that  lio 
has  been  injured  by   anotlier   servant   of  the  cominon  ma.-t cr. 
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but  that  it  is  also  necessary  to  prove  that  the  relation  of  the 
servants  is  such  as  to  render  the  master  liable  to  one  for  the 
negligence  of  the  other.  In  the  subsequent  case  of  Louisville 
etc.  E.  E.  Co.  V.  Hawthorn,  1-17  111.  22 G,  35  X.  E.  534,  wliere 
the  declaration  alleged  that  the  plaintiff  was  a  fence  builder 
and  was  injured  by  the  negligence  of  a  locomotive  engineer, 
the  court,  calling  attention  to  the  fact  tliat  in  the  Shields  case 
there  was  nothing  in  the  declaration  to  show  that  the  other 
servants  were  not  track  repairers  with  the  plaintiff,  held  that  it 
was  not  necessary  to  aver  in  the  declaration,  in  so  many  words, 
that  the  negligent  servant  was  not  the  fellow-servant  of  the 
plaintiff,  where  the  facts  stated  showed  that  the  relation  of  fel- 
low-servant did  not  exist.  In  Chicago  etc.  E.  E.  Co.  v.  Swan, 
17G  111.  424,  52  N.  E.  916,  the  facts  showing  the  relation  of  the 
two  servants  were  stated,  and  showed  that  they  wore  not  fellow- 
servants,  and  the  same  rule  was  declared.  Of  ^*^^  course,  the 
rule  as  to  pleading  docs  not  apply  where  the  charge  of  negligence 
is  against  the  master  himself:  Libby,  ilcXeill  &'  Lil>by  v.  Sclier- 
man,  14G  111.  540,  37  Am.  St.  Eep.  191,  34  X.  E.  801.  Erevious 
to  the  Swan  case  an  opinion  of  an  appellate  court  had  been 
adopted  in  Chicago  etc.  E.  E.  Co.  v.  House,  172  111.  GOl,  50  X. 
E.  151,  in  which  it  was  said  that  upon  the  question  whether  the 
servants  in  that  case  were  fellow-servants  appellant  was 
the  affirmant  though  the  declaration  contained  the  nega- 
tive allegation.  Xo  question  as  to  the  burden  of  proof 
was  in  any  way  involved,  and  it  cannot  }x?  presumed  that 
the  appellate  court  attempted  to  overrule  the  decisions  of 
this  court  on  that  question.  Wliatever  may  have  been  meant  by 
the  statement,  if  it  was  intended  to  establish  a  new  rule  as  to 
the  burden  of  proof  it  was  incorrect.  There  was  no  intention 
in  adopting  the  opinion,  or  in  the  case  of  Hartley  v.  Chicago 
etc.  E.  E.  Co.,  197  111.  440,  G4  X.  E.  382,  whicli  referred  to  it, 
to  overrule  the  previous  cases  on  that  question.  It  appears  to 
us,  however,  that  the  question  where  the  burden  of  proof  rested 
wa,s  properly  and  sufficiently  covered  by  another  instruction 
given  at  the  instance  of  the  defendant.  That  instruction  stated 
that  the  burden  of  proof  was  upon  the  plaintilf  uj)on  several 
different  jiropositions,  and  that  he  could  not  recover  unless  the 
fact  that  he  and  the  gripman,  Golden,  were  not  fellow-servants 
was  established  liy  a  preponderance  of  all  of  the  evidence  in  the 
case.  That  instruction  l)eing  correct  and  covering  the  ground, 
it  was  not  error  to  refuse  the  instruction  concerning  which 
complaint  is  made. 
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At  the  close  of  the  evidence  the  defendant  requested  the  court 
to  give  an  instruction  of  not  guilty,  which  the  court  refused  to 
•do,  and  this  ruling  is  the  principal  subject  of  discussion  by  the 
respective  counsel.  Plaintiff  was  injured  by  another  train,  on 
•which  Golden  was  the  gripman,  running  against  the  rear  of  the 
train  on  which  plaintiff  was  conductor  while  plaintiff  was  on 
the  ground  between  the  cars,  and  it  is  contended  that  his  injury 
resulted.  ^^^  from  an  ordinary  hazard  of  his  employment,  and 
from  his  own  negligence  in  going  between  the  cars  and  not  pro- 
viding any  lookout  for  approaching  trains,  and  that  the  plain- 
tiff and  Golden  were  fellow-servants  of  the  defendant.  The 
main  question  is  whether  plaintiff  and  Golden  were  fellow- 
servants,  the  other  questions  being  controverted  questions  of 
fact,  which,  in  our  opinion,  were  properly  submitted  to  the  jury. 

What  facts  will  create  the  relation  of  fellow-servants  between 
two  employes  of  a  common  master  is  a  question  of  law,  and 
whether  such  facts  exist  is  ordinarily  a  question  of  fact  to  be 
submitted  to  the  jury,  but  where  there  is  no  evidence  fairly 
tending  to  prove  that  they  are  not  fellow-servants,  and  tlie  un- 
disputed facts  show  that  the  relation  exists,  the  question  is  one 
■of  law.  If  there  is  any  evidence  fairly  tending  to  prove  the 
required  averment  that  they  are  not  fellow-servants  the  court 
should  submit  the  issue  to  the  jury,  but  if  there  is  no  controversy 
about  the  facts  and  they  bring  the  parties  within  the  relation 
of  fellow-servants  so  that  a  verdict  to  the  contrary  would  not 
be  supported  by  any  evidence,  the  court  should  not  submit  the 
•question  to  the  jury:  Abend  v.  Terre  Haute  etc.  R.  R.  Co.,  Ill 
111.  202,  53  Am.  Rep.  616;  Chicago  etc.  R.  R.  Co.  v.  DriscoU. 
176  111.  330,  52  N.  E.  921.  In  this  case  there  w^as  no  contro- 
versy as  to  the  material  facts  concerning  the  relation  between 
plaintiff  and  Golden  as  servants  of  the  defendant,  which  were 
all  either  proved  by  the  plaintiff  or  admitted  of  record  by  his 
counsel  upon  the  trial.  If  the  evidence  would  justify  different 
conclusions  in  any  respect,  it  would  be  with  regard  to  special  re- 
lations and  acquaintance  which  were  wholly  immaterial. 

The  undisputed  facts  were,  in  substance,  as  follows:  The  ac- 
cident occurred  on  September  27, 1893,  during  the  World's  Fair. 
The  defendant  was  operating  a  double  track  cable  street  railway 
from  Randolph  street,  on  Wabash  avenue,  to  Twenty-second 
street,  and  thence  on  ^*^^  Cottage  Grove  avenue  to  Seventy- 
first  street,  in  the  city  of  Chicago.  There  was  a  loop  at  tlie 
north  end,  around  which  the  cars  ran.  At  the  intersection 
of  Madison  street  with   Wabash   avenue  one  of  the  tracks  ran 
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east  on  ^ladison  street  one  block  to  ^lichigan  avenue,  thence 
north  two  blocks  to  Randolph  street,  thence  west  on  Randolph 
street    one    block    to    Wabash    avenue,    and    thence    south  on 
Wabash  avenue.     PlaintilT's  train  consisted  of  a  grip-car  and 
two  passenger  cars.     McCarthy  was  the  gripman,  plaintiff  was 
the  conductor  on  the  car  next  the  grip-car  and  Baker  was  the 
conductor  on  the  rear  car.    The  train  was  made  up  at  appellant's 
barn,  between  Thirty-eighth  and  Thirty-ninth  streets,  on  Cottage 
Grove  avenue,  to  make  its  regular  trip  nortli  around  the  loop 
and  back  to  the  south.     When  the  train  was  leaving  the  barn 
])laintiff  boarded  it,  and  after  it  had  gone  a  few  blocks  he  dis- 
covered that  there  was  too  much  slack  between  the  grip-car  :md 
his  car,  causing  them  to  bump  back  and  forth.     It  was  his  duty 
to  correct  this,  but  he  waited  to  do  so  until  he  should  reach  the 
north  end  of  the  loop,  when  there  would  be  few,  if  any,  passen- 
gers, and  he  would  have  more  time  and  tlie  cable  ran  at  but  half 
as  high  a  rate  of  speed.     The  train  ran  north  and  turned  froia 
Wabash  avenue  around  the  loop.     When  it  reached  the  east  side 
of  Wabash  avenue  and  was  about  to  turn  into  that  avenue  it  was 
stop])ed  on  Randolph  street  to  shorten  up  the  draw-bars.     The 
trains  ran  about  two  minutes  apart,  and  there  was  about  three 
hr.ndred  feet  of  clear  track  between  the  rear  of  the  train  and  the 
corner  of  ]\Iichigan  avenue,  around  which  the  next  train  would 
come.   The  sun  was  shining,  and  it  was  a  bright,  dry,  clear  morn- 
ing.    I'laintiif  got  down  from  his  car.  and  the  gripinan,  .Mc- 
Carthy, fastened  Ids  brake  and  went  to  the  rear  end  of  the  giip- 
car  and  took  hold  of  the  next  car  to  hold  them  togcilier  wliilti 
plaintiff  took  up  tlie  slack.     IMaintitl'  looked  eastward  and  tliero 
was  no  train  in  sight,  and  he  tlien  got  down  between  the  cars  to 
make  the  necessary  -**"*  change.    Neither  ]\[cCart]iy,  the  gripman, 
nor  Baker,  the  otlier  conductor.  kej)t  any  lookout  to  see  wliellier 
any  other  train  was  approaching.     At  tlu^  usual  tim(>  the  next 
train,  in  charge  of  Golden,  came  around  the  corner  of  Michigan 
avenue  into  Randolph  street,  and  ran.  without  stopping  or  warn- 
ing, against  plaintiffs  train,  driving  it  around  the  eur\('  into 
A\"iil)asli    a\cnue    and    knocking    down    the    })]aintiir,    who    was 
dragged  along  under  the  train   and  sei'iouslv  and   permanent  Iv 
injured.     The  evidence  tended  to  prove  that  Golden  was  look- 
ing to  the  northeast  and  not  looking  out  for  ])laintiif"s  train. 

Defendant  liad  over  live  hundred  gripmen  and  conductors 
running  its  trains,  who  all  had  the  same  headcpiarters  and  tlie 
same  sufX'rintendent  and  were  .governed  by  the  same  laile-;. 
The    trains    Jollowed    each    other    over    the    tracks,    reixulating 
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their  movements   by  the   trains   ahead.     There   were   frequent 
stops    and    delays    by    obstructions    and    accidents    or    some- 
thing getting  into  the  slot,  and  if  a  train  stopped,  the  one  Ijehind 
was  required  and  accustomed  to  stop.     If  a  train  lost  the  cable 
it  would  wait  for  the  one  behind  to  push  it  to  a  point  where  the 
cable  could  be  taken  up.     Each  train  consisted  of  a  grip-car 
and  one  or  more  passenger  cars,  each  of  whicb  had  a  conductor. 
The  defendant  had  two  lists — one  of  conductors  and  the  other  of 
gripmen — and  the  men  at  the  head  of  the  gripmen's  list  ran 
with  the  men  at  the  head  of  the  conductors'  list,  and  so  on  down 
the  line.     Whenever  a  conductor  or  gripman  missed  his  run, 
quit  the  service  or  was  discharged,  all  those  below  him  were 
moved  up  one  point,  so  that  a  conductor  generally  ran  with  the 
same  gripman,  but  on  account  of  the  changes  plaintiff  ran  with 
many  different  gripmen.     There  is  no  evidence  that  he  cvet 
ran  Avith  Golden,  and  he  did  not  remember  that  he  had  ever 
seen  him,  but  they  had  run  on  the  same  line  for  several  months. 
The  rule  in  this  state  as  to  what  will  constitute  fellow-servants 
has    been    very    frequently    defined    and    explained.     ^^^  This 
court  has  held  the  master  to  a  stricter  accountability  for  injuries 
to  one  servant  by  the  act  of  another  servant  than  courts  in  gen- 
eral.    The  generally  prevailing  rule  that  all  servants  of  a  com- 
mon master  are  fellow-servants  was  rejected,  and  it  was  hold 
that  where  a  servant  was  employed  in  a  department  separate  and 
distinct  from  that  of  a  servc^nt  whose  negligence  caused  an  in- 
jury, the  master  would  be  liable:  Ryan  v.  Chicago  etc.  Ry.  Co., 
60  111.  in,  14  Am.  Rep.  32;  Pittsburg  etc.  Ry.  Co.  v.  Powers, 
74  111.  341.     The  rule  as  to  consociation  was  also  adopted,  and 
was  first  expounded  at  length,  in  the  case  of  Chicago  etc.  Ry.  Co. 
V.  :Moranda,  93  111.  302,  34  Am.  Rep.  IGS.     In  that  "case,  servants 
of  a  common  master  were  classified  on  tlie  basis  of  their  rehition 
to  each  otlier  at  the  time  of  an  injury  or  their  usual  duties. 
The  rule  established  was,  that  those  are  fellow-servants  wlio  are 
co-operating,  at  the  time  of  an  injury,  in  the  particuhir  business 
in  hand,  or  whose  usual  duties  are  of  a  nature  to  bring  tlioiu  into 
habitual  association,  or  into  such  relations  that  they  can  exercise 
an  influence  upon  each  other  promotive  of  proper  caution.     If 
they  are  not  co-operating  in  some  particuhir  work,  or  if  their 
usual  duties  are  not  such  as  to  bring  them  into  habitual  associa- 
tion so  that  tliev  may  have  the  opportunity  and  power  to  in- 
fluence each  other  to  the  exercise  of  caution,  they  are  not  fellow- 
servants.     It  was  said  in  tliat  case  that  the  rule  of  respondeat 
superior    re^ts    upon    considerations    of    public    policy    and    is 
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founded  on  the  expediency  of  thro\vin<:  the  risk  upon  those  wha 
can  best  guard  against  it,  and  that  the  liability  of  the  master 
must  turn  upon  the  same  consideration.  Tliis  is  the  principle- 
underlying  the  application  of  the  doctrine  whether  it  was  ado])ted 
on  grounds  of  public  policy  or  because  the  risk  is  assumed  by 
the  servant  in  entering  the  service,  and  the  relation  is  made  ta 
depend  upon  the  existence  of  association  between  servants  which 
enables  them,  better  than  tlie  employer,  to  guard  against  risks 
or  accidents  resulting  from  the  -**^  negligence  of  each  other.. 
The  rule,  however,  does  not  rest  in  any  degree  upon  personal 
acquaintance  or  actual  previous  association  between  the  servants,, 
but  upon  the  relation  of  th.eir  duties  to  each  other,  and  tlie  re- 
spective positions  which  they  hold.  The  rule,  stated  as  a  mere 
abstract  proposition,  might  suggest  previous  personal  acquaint- 
ance between  individuals,  and  it  is  apparent  from  tlie  opinion 
of  the  appellate  court  in  tliis  case  that  that  court  so  regarded  it,. 
but  this  is  clearly  incorrect. 

Counsel  for  the  appellee  concedes  that  a  personal  acquaintance 
between  the  plaintiff  and  Golden  was  not  essential  to  make  them 
fellow-servant.? ;  that  it  was  the  position  which  Golden  held  and 
the  position  which  the  plaintiff  held  which  should  determine  tlie 
question,  and  that  if  plaintiff  had  taken  the  position  of  some 
conductor  who  had  been  running  the  same  train  with  Golden 
they  would  be  fellow-servants  while  on  the  same  train,  even 
though  plaintiff  should  be  injured  within  a  few  minutes  aftiT 
his  employment,  and  their  claim  is  tliat  the  employes  on  diU'er- 
ent  train,?  are  not  fellow-servants.  The  classification  is  of  ser- 
vants as  such,  and  not  of  individuals,  and  if  two  servants  are 
brought  within  the  classification  they  instantly  l)eeoine  fellow- 
servants,  although  they  nuiy  never  have  seen  each  other  before. 
That  was  the  case  in  Abend  v.  Terre  Haute  etc.  U.  \l.  Co.,  Ill 
111.  202,  53  Am.  Kep.  (nO,  wliere  it  was  ln'hl  tliat  a  hiaeksinith 
and  other  employes  in  a  wrecking  crew,  made  for  the  occasion^ 
became  fellow-servants.  The  nature  of  the  eni])l()yiiient  deter- 
mines the  relation,  and  the  rule  must  be  uniforin  and  capable 
of  a  reasonable  application.  To  hold  the  master  exempt  from 
liahilitv  for  an  injury  to  one  who  had  heen  long  in  hi.-^  service 
and  had  as.^ociated  with  the  other  employes,  and  to  hold  him 
liable  for  a  like  injury  under  the  same  circumstances  to  a  new 
servant,  Avould  he  wholly  unwarranted. 

One  branch  of  the  doctrine  is,  that  those  are  fellow-servants 
uho  are  directlv  co-o])erating  with  each  other  -**''  in  some  par- 
ticular work,  and  it  is  contended  that  tlie  particular  work  in 
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hand  at  the  time  of  the  accident  to  plaintiff  was  the  running  of 
defendant's  trains  at  the  place  of  the  accident,  and  therefore 
the  employes  on  the  two  trains  were  fellow-servants.  The  rule 
must  have  a  reasonable  and  practical  interpretation,  and  if  co- 
operation in  particular  work  should  be  construed  to  mean  iden- 
tical work,  the  rule  would  not  apply  in  any  case,  since  no  two 
servants  would  ever  he  doing  the  same  identical  thing  at  the 
same  time.  A  conductor  and  gripman  have  separate  duties, 
and  yet  they  are  directly  co-operating  with  each  other  in  the 
particular  work  of  running  a  train.  On  the  other  hand,  the 
particular  work  in  hand  does  not  include  the  general  business 
of  the  master.  The  general  business  of  the  defendant  was  the 
running  of  trains  on  its  road,  and  we  do  not  see  how  the  par- 
ticular business  in  which  plaintiff  was  engaged  could  be  ex- 
tended to  include  other  trains  which  were  following  him.  The 
question  whether  the  qualifying  words  with  respect  to  the  ex- 
ercise of  influence  modify  both  branches  of  the  rule  is  of  no  im- 
portance. Where  two  servants  are  directly  co-operating  in  the 
particular  work  in  hand,  they  are  brought  into  such  relations 
that  they  may  exercise  such  influence:  Pagels  v.  Meyer,  193 
111.  172,  61  N.  E.  1111.  The  addition  of  qualifying  words  is 
wholly  unnecessary,  and  if  there  is  direct  co-operation,  noth- 
ing further  is  required  to  bring  them  within  the  relation. 
Where  the  servants  are  not  so  directly  co-operating  in  some  par- 
ticular work,  their  usual  duties  must  require  co-operation  or 
habitual  association. 

The  remaining  question  is  whether  the  plaintiff  and  Golden 
were  fellow-servants  under  the  second  branch  of  the  rule,  or, 
in  other  words,  whether  the  usual  duties  of  the  employes  of  the 
defendant  upon  one  train  were  of  a  nature  to  bring  them  into 
habitual  association  with  the  employes  on  the  next  train  pre- 
ceding or  following  them,  so  that  they  might  exercise  an  in- 
fluence upon  each  other  promotive  of  proper  caution.  There 
is  no  similarity  between  ^***  the  relation  of  servants  on  dif- 
ferent trains  on  a  steam  railroad,  which  are  run  under  orders- 
and  directed  by  a  train  dispatcher  for  the  purpose  of  prevent- 
ing interference  and  collisions,  and  the  relation  of  servants  on 
these  trains,  which  followed  each  other  over  the  tracks  and 
managed  their  trains  with  reference  to  each  other.  This  case 
i'i  very  much  like  the  case  of  Chicago  etc.  E.  E.  Co.  v.  Driscoll, 
176  111.  330,  52  X.  E.  921,  where  it  was  hold  tliat  yard  cwws 
employed  to  perform  the  same  character  of  service  at  the  same 
time,  using  the  same  tracks  and  working  near  each  other,  were 
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fellow-servants  though  under  difTorent  foremen.  It  was  there 
held  that  an  instruction  to  find  for  the  defendant  should  have 
been  given  on  that  ground.  In  Ijeej)er  v.  Terre  Haute  etc.  R. 
R.  Co.,  1G2  111.  215.  44  X.  E.  492,  it  was  held  that  a  finding 
by  the  appellate  court  that  an  injury  to  a  fireman  on  one  sec- 
tion of  a  train  which  was  running  in  three  sections  was  caused 
by  the  negligence  of  an  engineer  running  another  section,  and 
that  said  servants  were  in  the  same  general  grade  of  service  and 
the  same  line  of  employment,  whose  duty  it  was  to  be  on  con- 
stant guard  not  to  injure  each  other  and  Avhose  relation  was 
such  as  to  promote  caution  for  the  safety  of  each  other,  wa^ 
a  finding  that  the  servants  were  fellow-servants.  In  this  case, 
the  undisputed  evidence  was  that  plaintiif  and  Golden  were  in 
the  same  general  service  and  the  same  general  line  of  employ- 
ment, and  that  it  was  the  duty  of  the  employes  on  one  train  to 
run  it  in  such  a  numner  as  not  to  injure  those  on  tlie  train 
next  preceding,  and  that  the  duties  of  employes  on  such  trains 
were  such  as  to  bring  them  into  habitual  association,  with 
power  and  opportunity  to  influence  each  other  by  advice  and 
caution.  They  were,  in  the  strictest  sense,  engaged  in  the  same 
character  of  service,  in  which  they  were  brought  into  such  re- 
lations to  each  otlier  as  to  depend  upon  each  other  for  their 
safety,  and  with  power  to  observe  the  manner  in  which  each 
discharged  his  dutv,  and  to  influence  each  other  by  caution, 
******  advice  and  example.  There  was  no  disputed  fact  to  !)e 
submitted  to  the  jury,  and  the  facts  proved  by  plaintiif,  or  ad- 
mitted, brought  him  and  Golden  witliin  the  legal  definition  of 
fellow-servants.  It  was,  therefore,  error  to  refuse  the  instruc- 
tion asked  for  by  the  defendant. 

The  judgments  of  the  appellate  court  and  the  su])erior  court 
are  reversed  and  the  cause  is  remanded  to  the  superior  court. 

]\Iagruder,  Wilkin  and  Ricks,  JJ.,  dissenting. 


EmjtUnjcs  of  a  RdilrofK]  Companu  on  one  train  liavo  lioen  hoM 
fellow-servants  y;\{\\  employes  on  a  different  train:  See  tiie  niono- 
Uraiihie  notes  to  Mast  v.  Kern.  75  Am.  St.  Rep.  BID;  Fisk  v.  Central 
J'ac.  ]{.  IJ.  Co.,  1  Am.  St.  Rep.  32;  Fox  v.  San.lford,  67  Am.  Dec.  59.). 
Constilt,  also.  Brewster  v.  Cliieago  etc.  Rv.  Co.,  114  Iowa,  114,  b!' 
Am.   St.  Rep.   :US,   8G   N.   W.   221. 
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STEGER  V.  TRAVELING  MEN'S  BUILDING  ASSOCIA- 
TION. 

[208  111.  236,  70  N.  E.  236.] 

CURATIVE     STATUTE The    Legislature   May   Ratify    and 

Confirm  any  act  which  It  might  lawfully  have  authorized  in  the  first 
instance,  where  the  defect  arises  out  of  the  neglect  of  some  legal 
formality,  and  the  curative  act  interferes  with  no  vested  rights, 
(p.  230.) 

CURATIVE  STATUTE A  Statute  Validating  Prior  Acknowl- 
edgments of  deeds  and  mortgages  taken  before  an  officer  who  was  a 
stockholder  in  the  grantee  corporation  is  not  invalid  as  being  an 
exercise  of  judicial  power  or  as  impairing  the  obligation  of  contract 
between  grantee  and  grantor,     (p.  230.) 

CURATIVE  STATUTE — Vested  Rights.— A  statute  legalizing 
prior  acknowledgments  of  deeds  and  mortgages  taken  before  an  offi- 
cer who  was  a  stockholder  in  the  grantee  corporation  can  have  no 
effect  as  against  intervening  judgment  and  mortgage  liens,     (p.  231.) 

LIS  PENDENS — A  Purchaser  of  Securities  pendente  lite 
takes  them  subject  to  all  equities  existing  against  them  in  the  hands 
of  his  assignor,  and  subject  to  any  decree  which  might  have  been 
entered  against  him.     (p.  231.) 

EQUITY  JURISPRUDENCE— Limits  Upon.— While  equity  is 
based  on  moral  right  and  natural  justice,  it  is  not  coextensive  with 
them.  Equities  are  rights  which  are  established  and  enforced  in 
accordance  with  principles  of  equity  jurisprudence  under  some  gen- 
eral principle  or  acknowledged  rule  governing  courts  of  equity,     (p. 

HOMESTEAD — Debt    for    Its    Improvement If     a    building 

association  makes  a  loan  to  one  who  intends  to  apply  the  proceeds  to 
the  paj'ment  of  a  new  building,  and  part  of  the  loan  is  advanced  for 
other  purposes,  and  the  balance  is  held  until  the  building  is  prac- 
tically completed,  when,  for  its  own  protection,  the  association  re- 
quires releases  of  mechanics'  liens,  and  at  a  meeting  of  interested 
parties  distributes  the  money  to  the  contractor  and  subcontractors, 
the  debt,  as  between  the  borrower  and  lender,  is  not  for  the  making 
of  an  improvement  of  the  homestead,     (p.  232.) 

MASTER'S  REPORT— What  Should  Contain.— In  a  master's 
report  the  conclusions  of  fact  and  law  should  be  clearly  and  con- 
cisely stated,  and  there  should  not  be  lengthy  arguments  and  quota- 
tions from  reports,     (p.  233.) 

Frederick  Mains,  for  the  appellant. 

Ives,  Mason  &  Wyman,  C.  A.  Williams,  J.  E.  and  Cyrus  J. 
"Wood,  for  the  appellees. 

'^"^  CART  WRIGHT,  J.  The  only  question  to  be  decided  on 
this  appeal  is  one  of  priority  between  liens  held  by  the  appel- 
lant and  by  the  Traveling  Men's  Building  and  Loan  Associa- 
tion, one  of  the  appellees,  upon  a  homestead  estate  in  a  lot 
in  Chicago.     The  property,  at  the  time  the  liens  were  created, 
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was  the  homestead  of  Joseph  Strozewski.  The  lien  of  the 
building  association  on  the  lot  is  by  virtue  of  a  trust  deed 
executed  June  18,  1894,  by  Joseph  Strozewski  and  Marcianna,. 
his  wife,  to  the  American  Trust  and  Savings  Bank,  trustee,  to 
secure  an  indebtedness  in  the  sum  of  three  thousand  three  hun- 
dred dollars  for  money  loaned,  with  interest  and  penalties. 
The  acknowledgment  of  this  trust  deed  was  taken  by  George  J. 
Kuebler,  a  notary  public,  who  was  secretary  of  the  building  as- 
sociation and  a  stockholder  therein,  and  for  that  reason  the 
estate  of  homestead  was  not  released  and  the  trust  deed  created 
no  lien  upon  it:  Ogden  Building  etc.  Assn.  v.  IVIensch,  196  111. 
554,  89  Am.  St.  Eep.  330,  63  N.  E.  1049.  The  liens  of  the 
appellant  were  created  by  a  trust  deed  executed  by  said 
'^^  Joseph  Strozewski  and  wife  on  August  2,  1894,  to  L.  L. 
Oilman,  trustee,  to  secure  the  payment  of  four  promissory  notes 
to  different  persons,  aggregating  four  hundred  and  forty-three 
dollars  and  seventy  cents,  and  by  a  judgment  recovered  in  the 
circuit  court  of  Cook  county  in  October  28,  1895,  for  improve- 
ments on  the  homestead  premises  and  an  execution  levied  there- 
on. In  the  trust  deed  securing  the  notes  held  by  the  appellant 
the  homestead  estate  was  released  and  the  trust  deed  was  ac- 
knowledged in  accordance  with  the  statute,  so  that  it  became 
a  lien  upon  the  homestead  estate.  The  controversy  is  over  the 
question  whether  the  act  in  force  May  15,  1903,  legalizing  ac- 
knowledgments taken  before  stockholders  or  ofTicers  of  corpora- 
tions, had  the  effect  to  make  the  trust  deed  securing  the  build- 
ing association  a  lien  upon  the  homestead  prior  to  the  liens  held 
by  appellant. 

Tlie  building  association  and  the  trust  and  savings  bank,  as 
trustee,  filed  their  bill  in  the  superior  court  of  Cook  county 
November  20,  1901,  for  the  foreclosure  of  the  trust  deed  se- 
curing the  building  association.  Among  the  defendants  were 
the  holders  of  the  four  notes  now  owned  by  appellant  and  T;.  L. 
Gilman,  the  trustee,  and  Joseph  Strozewski  and  his  wife.  Gil- 
man,  the  trustee,  and  the  holders  of  the  notes,  as  well  as  Joseph 
Strozewski  and  his  wife,  in  their  answers  set  up  tlie  homestead 
estate,  and  alleged  that  the  trust  deed  of  the  building  associa- 
tion was  null  and  void  so  far  as  that  estate  was  concerned. 
Gilman  and  the  holders  of  the  notes  claimed  that  their  trust 
deed  was  a  first  lieji  on  the  homestead,  and  afterward  fibnl 
their  cross-bill  to  foreclose  said  trust  deed,  making  the  saiuo 
averments.  The  owner  of  the  judgment  recovered  for  the  im- 
provement of  the  homestead  premises  answered  the  cross-bill. 
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claiming  a  second  lien  on  the  estate  of  homestead,  subject  only 
to  that  of  the  trust  deed  to  Gilman.  Eeplications  having  been 
filed  to  all  the  answers,  the  issues  under  the  original  bill  and 
cross-bill  were  referred  to  a  master  in  chancery,  who  filed  his 
report  September  19,  1902,  finding  that  there  was  a  ^^^  home- 
stead estate  in  the  premises;  that  the  trust  deed  securing  the 
building  association  was  null  and  void  as  to  such  estate;  that 
the  trust  deed  securing  the  cross-complainants  was  a  first  lien 
on  the  homestead ;  that  by  the  levy  of  an  execution  the  judgment 
became  a  second  lien  on  the  estate  of  homestead;  that  the 
building  association  had  a  first  lien  on  the  excess  over  and 
above  the  homestead;  that  the  Gilman  trust  deed  was  a  second 
lien  on  such  excess  and  the  judgment  a  third  lien  thereon. 
Other  liens  not  involved  in  this  appeal  were  also  disposed  of  by 
the  report.  On  December  15,  1902,  the  issues  were  again  re- 
ferred to  the  master  on  the  question  whether  the  trust  deed 
securing  the  building  association  was  a  lien  on  the  homestead 
as  a  debt  incurred  for  the  improvement  thereof.  Tlie  master 
filed  his  supplemental  report  on  April  28,  1903,  finding  that 
said  trust  deed  secured  a  debt  in  part  for  the  improvement  of 
the  premises;  that  as  to  such  part  it  was  a  first  lien  on  the 
homestead  estate,  and  that  the  Gilman  trust  deed  and  judg- 
ment were  second  and  third  liens.  The  case  stood  on  excep- 
tions to  this  report,  when  appellant,  who  had  become  the  owner 
of  the  notes  secured  by  the  Gilman  trust  deed  and  of  the  judg- 
ment, by  leave  of  court,  together  with  Gilman,  the  trustee,  filed 
a  supplemental  cross-bill  on  June  2,  1903.  alleging  the  pur- 
chase of  said  securities  as  first  and  second  liens  in  reliance  iip- 
on  the  law  as  it  existed  at  the  time  of  the  purchase,  and  claim- 
ing priority  for  his  liens.  The  answer  of  the  complainants  in 
the  original  bill  admitted  the  purchase  of  the  securities  by  ap- 
pellant on  July  21,  1902,  after  examination  of  the  records  and 
in  the  belief  that  they  were  first  and  second  liens  on  the  home- 
stead, but  averred  that  the  indebtedness  to  the  building  associa- 
tion was  incurred  for  the  improvement  of  the  homestead,  with 
the  exception  of  seven  hundred  and  fifty  dollars.  The  answer 
of  Joseph  Strozewski  and  wife  set  up  the  act  of  1903,  legaliz- 
ing acknowledgments.  Eeplications  having  been  filed  to  the 
answers,  it  was  stipulated  that  the  issues  should  '^^  bo  sub- 
mitted to  the  court  on  the  evidence  taken  and  reported  by  the 
master. 

The    material  facts    shown    by  the    evidence    are  as  follows : 
Joseph  Strozewski,  the    owner    of    the  premises    occupied  as  a 
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homestead,  entered  into  a  contract  with  John  Skotnicki  to  erect 
a  building  thereon,  and  on  May  22,  1894,  Strozewski  made  ap- 
plication to  the  building  association  for  a  loan  of  three  thousand 
three  hundred  dollars,  offering  said  premises  and  thirty-three 
shares  of  capital  stock  of  the  association  as  security,  and  stating 
that  the  property  was  encumbered  by  a  mortgage  for  seven 
hundred  and  fifty  dollars,  and  that  he  had  agreed  to  pay  the 
contractor  three  thousand  two  hundred  dollars  to  complete  the 
building.  The  application  was  accepted  and  the  trust  deed 
was  executed  and  acknowledged  before  the  secretary  of  the  as- 
sociation, who  was  also  a  stockholder.  The  association  ad- 
vanced money  to  pay  the  existing  encumbrance  and  commis- 
sions, attorneys'  fees,  insurance  and  other  expenses,  together 
with  two  hundred  dollars  to  a  subcontractor,  amounting 
to  thirteen  hundred  and  fifteen  dollars  and  seventy  cents. 
The  balance  of  the  loan  was  retained  until  August  2,  1894,  when 
the  building  was  completed,  and  it  was  insutlicient  to  pay  the 
entire  amount  due  on  the  building.  By  agreement  the  con- 
tractor and  subcontractors  entitled  to  liens  met  at  the  office  of 
the  association  on  that  day,  and  the  balance  of  the  loan  was 
distributed  among  them  upon  their  executing  releases  of  tlieir 
claims  for  liens.  At  the  same  time  Joseph  Strozewski  and  wife 
executed  the  four  promissory  notes  to  contractors  and  secureil 
them  by  the  trust  deed  to  Oilman,  which  was  acknowledged  so 
as  to  convey  the  homestead.  They  also  executed  two  other 
notes  for  work  on  the  building  on  which  the  judgment  was 
afterward  entered.  On  July  21,  1902,  appellant  purchased  the 
judgment  and  the  notes  secured  by  the  trust  deed  to  Gihnan. 

Upon  the  liearing  the  superior  court  entered  a  decree  finding 
that  the  lien  of  the  building  association  was  a  first  lien  on  tlie 
premises,  including  the  homestead  estate;  that  the  liens  of  ap- 
pellant were  subject  thereto;  ^"*^  that  there  was  due  the  build- 
ing association  three  thousand  eight  hundred  and  fifty-six  dol- 
lars, including  three  hundred  dollars  for  solicitor's  fees;  that 
on  July  21,  1902,  appellant,  in  consideration  of  four  hundred 
and  twenty-eight  dollars  and  nine  cents,  became  the  owner  of 
the  notes  secured  by  the  trust  deed  to  Oilman;  that  the  amount 
due  thereon  was  six  hundred  and  twenty  dollars;  that  on  August 
11,  1902,  appellant,  for  the  consideration  of  two  hundred  and 
two  dollars  and  sixty-two  cents,  purchased  the  judgment;  that 
the  act  of  1903,  legalizing  acknowledgments,  had  the  effect  to 
make  the  trust  deed  securing  the  building  association  a  valid 
and  legal  convevance  of  the  estate  of  homestead  as  against  ap- 
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pellant,  the  same  as  though  it  had  been  originally  acknowledged 
in  accordance  with  the  law,  and  that  appellant  purchased  his 
notes  and  judgment  before  the  passage  of  said  act  but  with 
knowledge  that  the  building  association  claimed  a  lien  on  the 
homestead  estate.  The  master  was  ordered  to  sell  the  prop- 
erty and  pay  the  amount  due  the  building  association  and 
bring  the  surplus  into  court. 

The  trust  deed  securing  the  building  association,  when  ex- 
ecuted, was  null  and  void  as  to  the  estate  of  homestead  (Ogden 
Building  etc.  Assn.  v.  Mensch,  196  111.  554,  89  Am.  St.  Rep. 
330,  63  N".  E.  1049),  and  so  remained  until  the  curative  act  of 
1903  took  effect.  The  Oilman  trust  deed  and  the  judgment  are 
prior  liens  on  the  homestead  estate  unless  that  act  had  a  retro- 
active effect  to  validate  the  lien  of  the  building  association  from 
the  time  of  the  original  transaction.  The  validity  of  that  act 
is  attacked  by  appellant  on  several  grounds.  It  is  first  con- 
tended that  it  is  not  a  law,  but  a  mere  legislative  direction  to 
the  courts  to  decide  and  adjudge  in  a  particular  manner,  and 
is  therefore  an  invasion  of  the  province  of  the  judicial  depart- 
ment. The  act  provides  as  follows :  "That  all  deeds,  mortgages 
or  other  instruments  in  writing,  relating  to  or  affecting  any 
real  estate  situated  in  this  state,  wherein  a  corporation  was  or 
may  be  the  grantor,  mortgagor,  grantee  or  mortgagee,  which 
have  been  acknowledged  or  proven  before  any  notary  public,  jus- 
tice of  the  peace  or  other  officer  authorized  by  the  statutes  of 
this  state  to  take  acknowledgments  of  ^^^  such  instruments  in 
writing,  when  so  acknowledged  or  proven,  in  conformity  with 
the  statutes  of  this  state,  shall  be  adjudged  and  treated  by  all 
courts  of  this  state  as  legally  executed  and  acknowledged  or 
proven,  notwithstanding  such  acknowledgments  or  proof  of  the 
execution  thereof  were  taken  before  a  notary  public,  justice  of 
the  peace,  or  such  other  officer  who  was,  or  may  have  been  at 
the  time  of  such  acknowledgment,  a  stockholder  or  officer  of 
such  corporation;  and  all  such  acknowledgments  or  proofs  of 
such  deeds,  mortgages  or  other  instruments  in  writing  hereto- 
fore taken  before  any  such  notaries  public  or  other  officers,  wlio 
were  at  the  time  of  such  execution,  acknowledgment  or  proof, 
a  stockholder  or  officer  of  such  corporation,  are  hereby  legal- 
ized": Laws  1903,  p.  120.  There  is  language  in  the  act 
which,  standing  alone,  might  be  interpreted  as  a  mandate  of  tlie 
legislature  to  decide  cases  arising  prior  to  the  enactment  accord- 
ing to  the  legislative  will.  Tlie  legislature  cannot  exercise 
judicial  power,  either    directly  or    through    a  legislative  com- 
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mand;  but  the  substance  of  this  act  is,  that  acknowledf^nents 
taken  before  an  officer  or  stockholder  of  a  corporation  shall  be 
legal  and  valid,  and  that  acknowled_i;7nents  so  taken  before  the 
passage  of  the  act  are  legalized.  That  is  not  an  exercise  of 
judicial  power,  since  it  does  not  purport  to  settle  suits  or  con- 
troversies, but  only  gives  effect  to  acknowledgments  in  a  matter 
under  the  legislative  control.  The  legislature  might  doubtless 
have  provided  by  a  prior  law  that  an  acknowledgment  could 
lawfully  be  taken  before  an  officer  or  stockliolder  of  a  corpora- 
lion,  and  the  act  goes  no  further  than  to  bind  the  mortgagor 
where  the  acknowledgment  is  void  by  reason  of  personal  dis- 
ability of  the  officer  to  take  it.  The  legislature  may  ratifv 
and  confirm  any  act  whicli  it  might  lawfully  have  authorized 
in  the  first  instance,  where  the  defect  arises  out  of  the  neglect 
of  some  legal  formality  and  the  curative  act  interferes  with  no 
vested  rights:  United  States  Mortgage  Co.  v.  Gross,  93  111.  483. 

243  rpj_|g  next  proposition  is,  that  the  act  is  in  violation  of 
the  constitution,  as  impairing  the  obligation  of  a  contract.  It 
seems  clear  that  it  does  not  violate  the  obligation  of  the  contract 
between  the  building  association  and  Strozewski,  but  rather  val- 
idates it  and  makes  it  enforceable.  It  goes  no  further  than  to 
bind  the  mortgagor  by  a  contract  which  lie  attempted  to  enter 
into,  but  which  was  void  for  defective  execution.  The  inten- 
tion of  the  parties  failed  merely  through  the  disability  of  the 
officer.  Neither  does  the  act  impair  the  contract  between  Stro- 
zewski and  the  parties  secured  by  the  Oilman  trust  deed.  Their 
contract  remains  in  force,  to  be  executed  according  to  its  terms. 

Tlie  third  proposition  we  consider  sound,  and  it  is,  that  the 
act  cannot  have  tlie  efTect  to  deprive  appellant  of  his  vested 
rights  and  transfer  them  to  the  building  association,  which 
v,-ould  constitute  a  taking  of  property  without  due  process  of 
law.  Under  the  law  of  the  land  the  building  association  liad 
no  lien  on  the  homestead  prior  to  the  ])assage  of  the  curative 
act  of  1903.  After  the  execution  of  the  trust  deed  securing  the 
Ijuilding  association,  Strozewski  was  still  vested  with  a  jtert'oct, 
nnencn.nibei'ed  title  to  the  estate  of  homestead,  and  on  August 
2,  1S!M.  tliat  estate  was  conveyed  to  Oilman  in  trust,  to  soeure 
the  holders  of  the  four  notes.  'J'lie  judgment  was  recovercil  on 
two  notes  given  for  improving  the  homestead,  and  a  levy  was 
made  on  the  liomestead  e-tate  under  an  execution  issu<'(l  on  that 
judgment.  Under  the  law  the  judgment  was  a  second  lien  on 
tlie  homestead.  A  mortgage  lien  and  a  judgment,  whicli  is  a 
lien,  are  each  veste<l  rights  of  property,  and  in  this  case  both  had 
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become  vested  before  the  passage  of  this  act.  It  is  not  within 
ihe  power  of  the  legislature  to  transfer  such  vested  rights  from, 
one  to  another:  Lane  v.  Soulard,  15  111.  123;  Russell  v.  Eum- 
sey,  35  111.  362;  Conway  v.  Cable,  37  111.  82,  87  Am.  Dec.  240; 
Rose  V.  Sanderson,  38  111.  247.  To  make  vested  prior  liens  in- 
ferior and  subsequent  to  a  trust  deed  which  was  -"*'*  not  a  lien 
when  such  rights  vested  would  be  to  transfer  property  from  one 
to  another  by  legislative  enactment.  Appellant  was  purchaser 
of  the  securities  pendente  lite,  and  took  them  subject  to  all 
•equities  existing  against  them  in  the  hands  of  his  assignors  and 
subject  to  any  decree  which  might  have  been  entered  against 
such  assignors.  Perhaps  this  would  have  been  the  case  whether 
he  purchased  during  the  pendency  of  the  suit  or  before.  At 
any  rate,  it  cannot  be  denied  that  he  took  the  liens  subject  to 
any  equities  existing  against  the  original  holders.  The  build- 
ing association,  however,  had  no  equities  which  could  over- 
come the  legal  and  equitable  rights  of  appellant's  assignors. 
]\Iuch  of  the  argument  on  behalf  of  appellees  relates  to  such 
supposed  equities  treated  as  synonymous  with  natural  justice; 
but  it  must  be  remembered  that  while  equity  is  based  upon 
moral  right  and  natural  justice,  it  is  not  coextensive  witli  tliem. 
Equities  are  rights  which  are  established  and  enforced  in  ac- 
cordance with  the  principles  of  equity  jurisprudence  under 
some  general  principle  or  acknowledged  rule  governing  courts 
of  equity :  1  Pomeroy's  Equity  Jurisprudence,  46,  47.  Tlio 
building  association  did  not^  by  virtue  of  its  loan  or  its  trust 
deed,  acquire  any  equitable  estate  in  the  homestead.  Xo  court 
of  equity  would  think  of  decreeing  an  equitable  estate  in  a 
homestead  under  a  mortgage  which  in  the  law  did  not  create 
any  lien.  All  deeds  or  instruments  of  writing  for  the  aliena- 
tion of  a  homestead  are  invalid  unless  the  homestead  is  released 
in  the  manner  prescribed  by  the  statute,  and  if  a  niortgnge  con- 
tains no  release  or  waiver  of  the  homestead  a  court  of  equity 
cannot  make  the  mortgage  effectual  against  sucli  estate :  Stod- 
alka  V.  Xovotny,  144  111.  125,  33  X.  E.  534.  The  lien  of  tlie 
building  association  was  subject  to  tlie  homestead  estate  of 
Strozewski,  but  in  the  trust  deed  to  Oilman  the  homestead  was 
released  and  waived,  and  in  such  a  case  the  second  mortgage  is 
entitled  to  priority  over  the  first  to  the  extent  of  one  thousand 
dollars:  Shaver  v.  Williams,  87  111.  469;  Eldridge  '^*  v.  Pierce, 
90  111,  474.  The  act  can  have  no  effect  as  against  sulisequcnt 
bona  fide  purchasers,  who  cannot  be  deprived  of  their  property 
by  legislative  enactment.     The  right  of  a  person  having  a  vested 
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interest  is  secure  against  any  act  of  the  legislature:  Cooley's 
Constitutional  Limitations,  378;  Fisher  v.  Green,  142  111.  80, 
31  iST.  E.  172.  It  would  not  be  contended  that  if  Strozewski 
had  conveyed  the  premises  to  a  third  person  the  legislature  could 
deprive  him  of  his  title  by  validating  the  acknowledgment,  so 
that  the  homestead  estate  could  be  appropriated  to  the  payment 
of  the  debt  to  the  building  association.  In  the  case  of  United 
States  Mortgage  Co.  v.  Gross,  93  111.  483,  it  was  held  compe- 
tent for  the  legislature  to  validate  a  mortgage  by  a  curative  act, 
on  the  ground  that  the  purchaser  had  no  vested  right  to  keep 
property  released  from  a  debt  which  he  was  paid  for  assuming. 
It  would  have  been  inequitable  and  unjust  to  permit  a  pur- 
chaser to  hold  valuable  property  discharged  of  a  debt  which  was 
a  large  portion  of  the  purchase  price  and  which  he  had  agreed 
to  pay.     There  are  no  such  equities  in  this  case. 

It  is  urged,  however,  that  the  trust  deed  of  the  building  as- 
sociatfon  is  a  first  lien  because  it  is  for  a  debt  incurred  for  the 
improvement  of  the  homestead.  The  loan  was  made  by  the 
building  association  to  Strozewski,  who  intended  to  apply  the 
proceeds  in  payment  for  the  new  building.  Part  of  the  loan 
was  advanced  for  other  purposes  and  the  building  association 
held  the  balance  until  the  building  was  practically  completed, 
when,  for  its  own  protection,  it  required  releases  of  mechanics' 
liens,  and  at  a  meeting  of  all  the  parties  interested  distributed 
the  money  to  the  contractor  and  subcontractors.  The  debt  was 
not  a  debt  for  making  any  improvement.  As  between  the  con- 
tractor and  Strozewski  the  debt  was  for  the  improvement  of 
the  homestead,  but  as  between  Strozewski  and  the  building  as- 
sociation he  was  a  borrower  and  it  was  a  lender.  The  improve- 
ment was  considered  by  the  association  in  making  the  loan 
with  reference  to  ^^**  the  sufficiency  of  the  security,  and  the 
money  was  hold  and  paid  to  the  contractors  for  the  protection 
of  the  lender.  Money  so  borrowed  and  used  in  the  improve- 
ment of  real  estate  does  not  constitute  a  debt  incurred  for  an 
improvement  of  the  homestead,  within  the  meaning  of  tlie  law : 
]*arrott  v.  Kumpf,  102  111.  423.  In  the  cases  of  Austin  v. 
rndorwood,  37  111.  438,  87  Am.  Dec.  254,  and  Magee  v.  Magoe, 
51  111.  500.  99  Am.  Dec.  571,  money  was  paid  as  purchase 
money  directly  to  the  vendor  for  the  purpose  of  having  land 
conveyed,  and  was  not  borrowed  to  pay  for  the  land.  Those 
cases  were  diirerent  from  this,  in  which  the  debt  was  the  debt 
of  Strozewski  to  Skotnicki,  under  the  building  contract,  and 
money  was  borrowed  to  discharge  the  debt. 
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A  question  is  raised  as  to  the  reasonableness  of  the  allowance 
made  to  the  master  for  reporting  his  conclusions,  but  counsel 
says  that  he  submits  it  without  argument.  The  reports,  and 
especially  the  first  one,  consist  of  lengthy  arguments  and  quota- 
tions from  decisions  of  courts,  which  are  not  proper  to  be  con- 
tained in  a  report.  Such  a  practice  imposes  unnecessary 
burdens  upon  litigants  and  perhaps  affords  an  apparent  basis 
for  exorbitant  charges.  The  conclusions  of  fact  and  law  should 
be  clearly  and  concisely  stated,  and  it  is  not  a  proper  practice 
for  the  master  to  present  a  treatise  on_  the  law,  with  citations 
of  cases  and  quotations  from  reports.  That  is  the  proper  func- 
tion of  counsel,  and  the  record  should  not  be  filled  with  such 
material.  In  view  of  the  fact  that  the  objection  does  not  ap- 
pear to  be  insisted  upon,  we  are  inclined  to  permit  the  allow- 
ance in  this  case  to  stand  as  made. 

The  decree  of  the  superior  court  is  reversed  and  the  cause 
is  remanded  to  that  court,  with  directions  to  enter  a  decree  in 
accordance  with  the  views  herein  expressed. 


A  Curative  Statute  ia  a  retroactive  law  actingr  on  past  cases  and 
existing  rights,  and  its  effect  is  to  validate  irregularities  in  legal 
proceedings,  or  to  give  effect  to  contracts  between  parties  which, 
might  otherwise  fail  for  failure  to  comply  with  technical  legal  re- 
quirements: Meigs  V.  Eoberts,  162  N.  Y.  371,  76  Am.  St.  Rep.  322, 
56  N.  E.  838;  Nottage  v.  Portland,  35  Or.  539,  76  Am.  St.  Rep.  513, 
58  Pac.  883.  Such  laws  may  be  enacted  to  correct  errors  in  deeds, 
mortgages,  and  other  instruments:  Wingert  v.  Zeigler,  91  Md.  318, 
80  Am.  St.  Rep.  453,  46  Atl.  1074;  Middleton  v.  St.  Augustine,  42 
Fla.  287,  89  Am.  St.  Rep.  227,  29  South.  421;  McCardia  v.  Billings, 
10  X.  Dak.  373,  88  Am.  St.  Rep.  729,  87  N.  W.  1008.  But  a  ctirative 
act  which  undertakes  to  take  vested  rights  is  void:  McCord  v.  Sulli- 
van, 85  Minn.  344,  89  Am.  St.  Rep.  561,  88  N.  W.  989;  Koch  v.  West, 
118  Iowa,  468,  96  Am.  St.  Rep.  394,  92  N.  W.  663;  Maguiar  v.  Henry, 
84  Ky.  1,  4  Am.  St.  Rep.  182.  Generally  speaking,  if  the  thing  want- 
ing or  failed  to  be  done,  which  constitutes  the  defect  in  the  pro- 
ceeding, ia  something,  the  necessity  for  which  the  legislature  might 
have  dispensed  with  by  prior  statutes,  it  is  not  beyond  its  power 
to  dispense  with  it  by  a  subsequent  statute;  and  if  the  irregularity 
consists  in  not  doing  some  act  or  in  the  manner  of  doing  some  act, 
which  the  legislature  might  have  made  immaterial  by  prior  law,  it 
is  equally  competent  to  make  the  same  immaterial  by  a  subsequent 
law:  Gordon  v.  San  Diego,  101  Cal.  522,  40  Am.  St.  Rep.  73,  36  Pac. 
18. 

The  Law  of  Lis  Pendens  is  the  subject  of  a  monographic  note  to 
Stout  V.  Philippi  Mfg.  Co.,  56  Am.  St.  Rep.  853-878.  See,  also,  the 
subsequent  cases  of  Bergman  v.  Inman,  43  Or.  456,  99  Am.  St.  Rep. 
771,  72  Pac.  1086,  73  Pae.  341;  Noyes  v.  Crawford,  118  Iowa,  15.  96 
Am.  St.  Rep.  363,  91  X.  W.  799;  Goff  v.  McLain,  48  W.  Va.  445,  37 
S.  E.  566,  86  Am,  St.  Rep.  64,  and  cases  cited  in  the  cross-reference 
note  thereto. 
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BLINN  V.  GILLETT. 

[208  111.  473,  70  X.  E.  704.] 

WILLS — Intention  of  Testator — In  Construing  a  Will  the  in- 
tention of  the  testutor  should  control,  and  to  ascertuiu  such  iutentiou 
the  entire  will  should  be  considered  in  the  li^ht  of  all  the  circum- 
stances surrounding  the  testator  at  the  time  the  will  was  made, 
(p.  237.) 

WILLS. — Words  May  "be  Read  into  a  Clause  in  a  Will  to  make 
'plain  what  is  the  manifest  intention  of  the  testator,  considering  the 
will  as  a  whole,  but  which  intention  the  testator  has  not  accurately 
or  completely  expressed  by  the  words  he  has  used.     (p.  240.) 

WILLS — Gift  of  Stock  Includes  What. — A  devise  by  a  man 
to  his  wife,  for  life,  of  all  "the  use,  dividends,  and  profits"  on  bank 
stock,  with  reniain(ler  to  their  children,  passes  to  the  remaindermen 
monev  paid  to  tlie  widow  from  some  of  the  banks  that  went  into 
voluntary  liquidation,  and  also  passes  to  them  a  stock  dividend  issued 
to  the  widow  bv  one  of  tlie  banks  from  its  earnings  prior  to  the 
<Ieath  of  the  testator,     (p.  242.) 

Bill  to  constnie  the  Avill  of  John  D.  Gillett,  who  left  a  widow, 
Lemira  P.  Gillett,  and  the  following  children:  Emma  S.  Og- 
lesbv,  Grace  A.  Littler,  Nina  L.  Gillett,  Amaryllis  T.  Gillett 
^lavy  C.  Hill.  John  P.  Gillett,  Jessie  D.  Gillett.  and  Charlotte 
L.  Barnes.  The  paragraphs  of  the  will  calling  for  construction 
are  these : 

"Xinth — I  give  and  devise  to  my  wife,  in  case  she  shall  sur- 
vive me.  for  and  during  the  period  of  her  natural  life,  all  tlie 
use,  interest,  dividends  and  profits  that  may  accrue  during  such 
period  on  or  from  any  share  of  bank  stock  Avliich  I  may  own  at 
the  time  of  my  death.  She  shall  be  entitled  to  the  possession, 
cf  all  certificates  representing  such  stock,  and  to  vote  them  in 
person  or  by  proxy  during  her  life.  If,  dui'ing  the  life  of  my 
said  wifo  and  after  my  death,  any  of  the  banks  in  which  I  shall 
own  said  slock  shall  wind  up  its  business  and  distribute  its 
oa]utal  among  its  stockholders,  my  said  wife  shall  be  entitled 
to  receive  and  recoipt  for  all  sums  payable  on  the  certificates 
so  to  be  held  by  her  for  life.  She  is  hereby  empowered  to  re- 
invf'.-t  the  principal  of  said  stock  as  safely  as  possible,  and  to 
coilr'ct  and  retain  to  her  own  use  all  interests  and  prolits  de- 
rived froii!  siicli  investment  during  her  natural  life.  The  prin- 
cipal so  invested  sliall,  after  the  death  of  my  said  wife,  be  ap- 
plied and  di.-tributed  as  hereinafter  directed.  If  my  said  wife 
shall  beeoiue  satiM'ied,  at  any  time  after  my  death,  that  it  would 
be  wise  and  jndicjnus  to  sell  any  ])art  of  said  bank  stock,  she 
is  hereby  fully  einjtowered,  by  and  with  the  advice  and  consent 
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of  my  said  executors,  to  sell  any  part  or  all  of  the  stock  so 
owned  by  me  in  the  banks  at  Pekin,  Mt.  Pulaski,  Farmer  City 
«nd  Bloomington.  In  the  event  of  making  such  sale  she  shall 
invest  the  proceeds  thereof  as  aforesaid,  and  shall  be  entitled 
to  take  to  her  own  use,  as  her  own  property,  all  the  interest 
.and  profits  arising  from  such  investment  during  her  natural 
life.  At  her  death  the  principal  so  invested  shall  be  applied  as 
hereinafter  directed." 

"Twenty-third  — I  hereby  direct  that  the  proceeds  of  the  sale 
of  all  my  personal  property,  other  than  bank  stock,  and  not 
otherwise  herein  disposed  of,  together  with  the  proceeds  of  all 
debts  and  demands  due  or  to  become  due  me,  and  of  all  real 
ostate  in  this  last  will  declared  and  directed  to  be  disposed  of 
as  personalty,  shall  be  applied  and  disposed  of  by  my  execu- 
tors as  follows:  They  shall  first  pay  to  my  daughter  Emma 
Susan  Oglesby  the  sum  of  $10,000,  and  they  shall  divide  the 
remainder  of  the  proceeds  of  said  personal  property  in  equal 
parts  amongst  all  of  my  said  children" — naming  them,  and  pro- 
viding that  if  any  of  his  children  shall  depart  this  life  before 
him  leaving  children,  the  children  should  take  the  parent's 
share;  or  if  they  died  before  him  leaving  no  children,  then 
the  proceeds  of  said  debts,  demands  and  personal  estate  to  be 
divided  in  equal  parts  among  the  survivors  or  their  descend- 
.ants. 

"Twenty-fourth — In  case  my  said  wife  shall  not  survive  me, 
I  give  and  bequeath  all  my  banl\:  stock  as  follows :  To  Emma 
Susan  Oglesby  $5,000;  to"^  Grace  Adeline  Littler  $5,000;  to 
Nina  Lemira  Gillett  $5,000 ;  to  Mary  Catherine  Hill  $4,000 ;  to 
Jessie  D.  Gillett  $4,000 ;  to  Amaryllis  Tuttle  Gillett  $4,000 ;  to 
Charlotte  Lancraf t  Gillett  $3,000 ;  and  the  remainder,  if  any, 
lo  my  son,  John  Park  Gillett.  I  direct  that  said  stock  shall  be 
distributed  by  my  executors,  not  on  the  face  or  par  value  of 
said  stock,  but  on  its  market  or  selling  value,  so  that  the  share 
given  to  each  of  my  said  children  shall  amount  in  real  value  to 
the  sum  above  specified  as  intended  for  her.  If  there  shall 
not  be  sufficient  stock  to  make  up  the  sums  indicated,  tlien  I 
direct  that  all  of  said  bequests  shall  abate  pro  rata.  If  any  of 
my  said  children  shall  depart  this  life  before  me  leaving  any 
child  or  children  who  sliall  survive  me,  then  such  child  or  chil- 
dren shall  take  in  equal  parts  amongst  them  the  share  or  shares 
which  his,  her  or  their  deceased  parent  or  parents  would  have 
taken  if  alive.  If  any  of  my  said  cliildren  shall  depart  this  life 
before  me  leaving  no  child  or  children  who  shall  survive  me. 
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then  the  share  or  shares  of  such  deceased  child  or  children 
shall  be  divided  in  equal  parts  amongst  my  surviving  children 
named  as  aforesaid,  the  surviving  children  of  any  of  my  children 
so  named  as  aforesaid  to  take  in  equal  parts  amongst  them  the 
share  or  shares  which  his,  her  or  their  deceased  parent  or  parents 
would  have  taken  if  alive.  If  my  said  wife  shall  survive  me,  I 
give  and  bequeath  all  my  bank  stock  that  shall  remain  unsold 
at  the  time  of  her  death,  and  all  money  arising  from  the  sale 
of  said  bank  stock  by  my  wife,  in  manner  following,  to  wit :  To 
each  of  my  following  named  children  who  shall  survive  my  said 
wife  the  following  parcels  or  portions,  to  wit:  To  Emma  Susan 
Oglesby  $5,000;  to  Grace  Adeline  littler  $5,000;  to  Nina 
I.emira  Gillett  $4,000;  to  Mary  Catherine  Hill  $4,000;  to  Jessie 
D.  Gillett  $4,000 ;  to  Amaryllis  Tuttle  Gillett  $3,000 ;  to  Char- 
lotte Lancraft  Gillett  $3,000;  and  the  remainder,  if  any,  to  my 
son,  John  Park  Gillett.  I  direct  that  my  executor  shall  make 
distribution,  not  on  the  par  value  or  face  of  said  stock,  but  on 
the  basis  of  the  market  or  selling  value  thereof,  so  that  the 
share  given  to  each  of  said  children  shall  amount  in  real  value 
tc  the  sum  above  specified  as  intended  for  her.  If  my  bank 
stock,  together  with  the  money  arising  from  the  sale  of  any 
part  thereof,  shall  not  be  sufficient  to  discharge  said  specific 
l)eque5ts,  then  each  bequest  shall  abate  pro  rata.  If  any  of  my 
said  children  shall  depart  this  life  before  my  said  wife  leaving 
iiny  child  or  children  who  shall  survive  my  said  wife,  then  such 
child  or  children  shall  take  in  equal  parts  amongst  them  the 
share  or  shares  of  said  bank  stock  and  money  which  his,  her  or 
iheir  deceased  parent  or  parents  would  have  taken  in  the  event 
of  surviving  my  said  wife.  If  any  of  my  said  children  shall 
depart  this  life  before  my  said  wife  leaving  no  child  or  children 
who  shall  survive  my  said  wife,  then  the  share  or  shares  of  said 
bank  stock  and  money  which  would  otherwise  go  to  such  de- 
ceased child  or  children  shall  be  divided  in  equal  parts  among 
the  survivors  of  my  cliildren  named  as  aforesaid,  the  surviving 
cliildrcn  of  any  of  my  children  so  named  to  take  in  equal  parts 
aniong.-^t  tlioni  the  share  or  shares  which  his,  her  or  their  de- 
ceased jtai-f.iit  would  have  taken  if  alive  at  the  death  of  my  said 
w]fe.  1  (li.-^tinctly  direct  and  declare  that  in  bequeathing  said 
I'ank  siock,  and  any  money  that  shall  arise  from  the  sale  of 
any  part  thereof  by  my  said  wife,  it  is  my  desire  and  intention 
that  none  of  my  children  named  as  aforesaid,  or  their  children 
or  descendants,  shall  take  any  vested  interest  in  said  stock  or 
money  until  the  deatli  of  my  said  wife,  in  case  she  shall  sur- 
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vive  me,  .and  that  until  the  death  of  my  said  wife,  and  the  con- 
sequent vesting  of  said  titles  and  interests,  my  said  children  and 
their  descendants  shall  not  be  entitled  to  sell,  transfer  or  en- 
cumber any  of  said  stock  or  money  or  any  interest  therein,  and 
that  the  same  shall  be  wholly  free  from  all  judgments,  attach- 
ments, executions  and  legal  processes  against  any  of  my  said 
children  or  their  descendants  until  or  unless  said  title  or  in- 
terest shall  become  vested  in  them  by  the  death  of  my  said 
wife." 

After  Gillett's  death  some  of  the  banks  in  which  he  held 
stock  went  into  voluntary  liquidation,  as  a  result  of  which  there 
were  paid  to  the  widow  sums  aggregating  nine  thousand  three 
hundred  and  forty-five  dollars.  And  one  of  the  banks,  the 
First  National  Bank  of  Lincoln,  increased  its  capital  stock,  and 
issued  a  new  stock  certificate,  No.  122,  to  the  widow.  On  her 
death  it  was  found  that  she  had  bequeathed  all  her  stock  in 
the  First  National  Bank  of  Lincoln  to  Charlotte  L.  Barnes  in 
trust  for  latter's  children. 

T.  M.  Harris  and  E.  D.  Blinn,  for  the  appellants. 

Hamilton  &  Catron,  E.  C.  Maxwell  and  Beach  &  Hodnett,  for 
the  appellees. 

"***  HAND,  C.  J.  The  first  question  presented  for  consider- 
ation is.  To  whom  did  the  nine  thousand  three  hundred  and 
forty-five  dollars  received  from  the  banks  that  had  gone  into 
voluntary  liquidation  belong  upon  the  death  of  Lemira  P.  Gil- 
lett? The  rule  is  fundamental  that  in  construing  a  will  the 
intention  of  the  testator,  if  legal,  should  control,  and  to  ascer- 
tain such  intention  the  entire  will  should  be  considered  in  the 
light  of  all  the  circumstances  surrounding  the  testator  at  the 
time  the  will  was  made.  In  Decker  v.  Decker,  121  111.  341,  on 
page  354  (12  N.  E.  756),  the  court  said:  ''In  every  case  call- 
ing for  construction  the  question  of  first  importance  is,  Wliat 
was  the  testator's  ^^^  intention?"  And  in  Finlay  v.  King's 
Lessee,  3  Pet.  346 :  "The  intent  of  the  testator  is  the  cardinal 
rule  in  the  construction  of  wills,  and  if  that  intent  can  be 
clearly  perceived  and  is  not  contrary  to  some  positive  rule  of 
law,  it  must  prevail."  And  in  Johnson  v.  Askey,  190  111.  58, 
on  page  61  (60  N.  E.  76)  :  "The  rule  is  well  settled  that  in 
construing  a  will  the  intention  of  the  testator  must  control,  and 
to  ascertain  such  intention  the  entire  will  should  be  considered 
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in  the  light  of  all  the  circumstances  surrounding  the  testator 
at  the  time  the  will  was  made." 

If  those  paragraphs  of  the  will  of  John  D.  Gillett  which  deal 
with  the  hank  stock  of  the  testator  he  read  as  a  whole,  it  will 
appear  clear,  we  think,  that  the  testator  intended  his  widow 
should  have  the  absolute  control  of  his  bank  stock,  or  the  funds 
arising  therefrom,  during  her  lifetime,  and  that  no  interest 
therein  should  vest  in  his  children  or  their  descendants  so  long 
as  the  widow  should  live,  and  that  the  testator,  upon  the  death 
of  Lemira  P.  Gillett,  intended  that  the  principal  of  his  bank 
stock,  in  whatever  form  it  might  be  at  that  time — that  is,, 
whetlier  in  stock,  ca.?h  received  from  the  sale  of  stock  or  cash 
received  from  l)anks  that  had  gone  into  voluntary  liquidation — 
should  be  divided  among  his  then  surviving  children  and  the 
descendants  of  deceased  children.  By  paragraph  9  it  is  pro- 
vided, if  his  wife  survive  him,  for  and  during  her  natural  life 
she  shall  have  "all  the  use,  interest,  dividends  and  profits  that 
may  accrue  during  sucli  period  on  or  from  any  share  of  bank 
stock  which  I  may  own  at  the  time  of  my  death,"  and  in  case 
any  of  the  banks  in  which  the  testator  owned  stock  should  wind 
up  their  business  and  distribute  their  capital,  it  is  provided  the 
widow  shall  be  entitled  to  receive  the  funds  received  from  such 
banks  upon  liquidation,  and  she  is  given  the  right  to  reinvest 
tbiC  principal  and  to  retain  to  her  own  use  all  interest  and  profit 
derived  from  such  reinvestment  during  her  natural  life.  She 
is  also  given  power,  with  the  advice  and  consent  of  the 
'*^^  executors,  to  sell  any  part  or  all  of  the  stock  in  certain  of 
said  banks,  and  in  case  of  such  sale,  she  is  given  authority  to 
reinvest  the  ])rocceds  arising  therefrom,  and  is  to  have  as  her 
own  property  all  the  interest  and  profit  arising  from  siicli  in- 
vestment, and  at  her  death  the  principal  arising  from  a  volun- 
tary liquidation  shall  "he  apjtlied  and  distril)uted  as  herein- 
after directed,"  and  in  case  of  sale  the  principal  shall  "be  ap- 
plied as  hereinafter  directed."  While  the  stock,  or  the  funds 
arising  from  a  sale  of  the  stock  or  from  a  voluntary  liquidation 
of  any  Itank,  remained  in  the  widow's  hands,  no  distinction  is 
made  with  reference  to  the  profit  arising  therefrom — whether 
in  the  form  of  dividends  upon  the  stock,  interest  upon  the  money 
or  profit  upon  the  investincnt.  It  is  all  treated  as  income  and 
is  given  to  tlie  widow  for  life. 

As  showing  the  intention  of  the  testator  with  reference  to 
the  division  of  his  bank  stock  unon  the  death  of  the  widow,  we 
think  the  first  part  of   paragraph  24  of   the  will  has  an  impor- 
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tant  bearing.  The  testator  there  provides  in  what  proportions 
he  desires  his  bank  stock  divided  among  his  children  in  case  he 
shall  survive  his  wife,  and  provides  that  in  case  any  of  his  chil- 
dren shall  die  before  he  dies,  leaving  a  child  or  children  thent 
surviving,  such  child  or  children  shall  take  the  share  of  the 
parent,  and  that  in  case  a  child  shall  die  before  he  dies,  without 
leaving  a  child  or  children  him  surviving,  the  share  or  shares 
of  such  deceased  child  shall  be  divided  in  equal  parts  among 
his  surviving  children,  and  that  the  surviving  children  of  any 
of  his  children  shall  take  the  share  which  their  deceased  par- 
ent would  have  taken  if  living,  thereby  clearly  manifesting  an 
intention  that  the  principal  of  his  bank  stock  should  be  divided 
among  his  children  and  the  children  of  his  deceased  children. 
]n  the  same  paragraph,  after  devising  the  incom^e  of  the  bank 
stock  to  his  wife  for  life  if  she  should  survive  him,  upon  her 
death  he  divides  the  bank  stock  among  his  children  in  the  same 
proportion  he  had  provided  ^^"^  it  should  be  divided  among 
them  upon  his  death  in  case  he  should  survive  his  wife,  and  then 
provides  that  it  is  his  intention  that  in  case  his  wife  survive 
him  none  of  his  children  or  their  children  or  descendants  shall 
take  any  vested  interest  in  said  stock  until  after  the  death  of  his 
wife,  and  that  they  shall  not  have  the  ability  to  transfer  it,  and 
it  shall  not  become  liable  for  their  debts  by  attachment,  execu- 
tion or  other  legal  process,  and  in  case  of  his  widow's  death  sub- 
sequent to  his  death,  limited  the  right  of  his  children  or  their 
descendants  to  take  said  bank  stock  to  those  who  should  survive 
his  widow. 

It  is  conceded  said  limitation  applies  to  the  bank  stock  and  to 
the  principal  in  the  hands  of  the  widow  at  the  time  of  her  death, 
derived  from  the  sale  of  bank  stock,  but  it  is  said  that  no  such 
limitation  applies  to  the  fund  in  the  widow's  hands  received 
from  the  banks  which  had  gone  into  voluntary  liquidation.  The 
clause  of  the  will  which  disposes  of  the  bank  stock,  and  the 
proceeds  thereof,  after  the  death  of  Lemira  P.  Gillett,  reads  as 
follows :  "If  my  said  wife  shall  survive  mc,  I  give  and  bequeath 
all  my  bank  stock  that  shall  remain  unsold  at  the  time  of  her 
death,  and  all  money  arising  from  the  sale  of  said  bank  stock 
to  my  wife,  in  manner  following,"  etc.,  which  clause  does  not 
include  the  moneys  received  from  the  banks  which  have  gone 
into  voluntary  liquidation,  unless  the  following  or  similar 
words,  "and  moneys  received  by  her  from  banks  which  have 
gone  into  voluntary  liquidation,"  can  be  legitimately  read  into 
that  clause  of  the  will,  and  it  is  earnestly  insisted  by  the  appel- 
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lants  to  read  such  words  into  that  clause  of  the  will  would  be 
to  make  a  new  will  for  the  testator.  If  the  effect  of  reading  in- 
to that  clause  of  the  will  the  words  above  specified  would  be  to 
change  the  clause  and  to  make  it  include  something  which  it 
did  not  include  before,  manifestly  the  words  cannot  be  read 
into  the  clause.  But  we  do  not  so  view  the  matter.  The 
488  ^ords  are  read  into  the  clause  to  make  plain  what  is  the 
manifest  intention  of  the  testator,  considering  the  will  as  a 
whole,  but  which  intention  the  testator  has  not  accurately  or 
completely  expressed  by  the  words  he  has  used.  And  the  au- 
thorities are  clear  this  may  be  done.  In  Glover  v.  Condell,  163 
111.  566,  on  page  584  (45  N.  E.  179),  the  language  of  Mr.  Jar- 
man  in  his  work  on  Wills  (3  Randolph  &  Talcott's  5th  Am.  ed., 
p.  60)  is  quoted  with  approval.  He  there  says:  ''It  is  established 
that  where  it  is  clear  on  the  face  of  a  will  that  the  testator  has 
not  accurately  or  completely  expressed  his  meaning  by  the 
words  he  has  used,  and  it  is  also  clear  what  are  the  words  which 
he  has  omitted,  those  words  may  be  supplied  in  order  to  effect- 
uate the  intention  as  collected  from  the  context."  And  in  that 
case  the  court  read  into  the  will  the  words  "of  the  income,"  or 
*'of  the  interest,"  or  "of  the  dividends,"  the  insertion  of  which 
words,  it  was  said,  "effectuates  the  clear  intention  of  the 
testator  and  is  necessary  to  give  expression  to  his  meaning." 
To  the  same  effect  is  29  American  and  English  Encyclopedia  of 
Law  (first  edition,  page  372),  where  it  is  said:  "Where  it  is 
clear  on  the  face  of  the  will  that  the  testator  has  not  accurately 
or  completely  expressed  his  meaning  by  the  words  he  has  used, 
and  it  is  also  clear  what  are  the  words  which  he  has  omitted, 
those  words  may  be  supplied  in  order  to  effectuate  the  intention 
as  collected  from  the  context." 

A  glance  at  paragraph  23  of  the  will,  wherein  the  testator 
directs  tliat  all'of  his  personal  property,  other  than  bank  stock, 
f-hall  be  divided  in  stated  proportions  among  his  children,  shows 
that  the  testator  considered  the  bank  stock,  and  the  funds  which 
r..ight  arise  therefrom — and  so  treated  it — as  having  been  fully 
disposed  of  by  other  provisions  of  the  will,  and  the  clause  in 
relation  to  tlic  disposition  of  the  fund  arising  from  banks  in 
liquidation  and  the  clause  in  relation  to  the  disposition  of  the 
fund  proceeding  from  sales  of  stock  are  in  substantially  the 
same  languao'o.  and  both  refer  to  future  **®  directions  in  the 
will  for  the  distribution  of  both  funds.  It  would  seem  to  follow 
tliat  the  provi.-ion,  "I  give  and  bequeath  all  my  bank  stock  that 
eIiuU    remain    unsold  at  the    time  of  her    death    [the  widow's 
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death],  and  all  money  arising  from  the  sale  of  said  hank  stock 
by  my  wife,  in  manner  following,"  should  be  held  to  cover  and 
include  all  money  from  both  sources.  If  this  position  be  not 
correct,  then  it  would  appear  the  testator,  when  dealing  with 
these  two  funds,  intentionally  disposed  of  one  fund  and  left 
the  other  to  pass  under  the  residuary  clause  of  the  will,  although 
both  funds  were  the  proceeds  of  bank  stock  received  by  the 
widow  subsequent  to  his  death.  This  is  not  probable.  In  par- 
agraph 24  of  the  will  it  is  provided  that  in  case  any  of  the  chil- 
dren of  the  testator  should  die  before  his  wife  leaving  a  child 
or  children,  then  such  child  or  children  should  take  in  equal 
parts  the  share  or  shares  of  said  bank  stock  and  money  which 
'tis,  her  or  their  deceased  parent  or  parents  would  have  taken 
in  the  event  of  surviving  the  wife  of  the  testator;  again,  that 
if  any  child  of  the  testator  should  die  leaving  no  child  before 
the  death  of  his  wife,  then  the  share  of  such  child  in  such  bank 
stock  and  money  should  be  divided  among  the  surviving  chil- 
dren of  the  testator  or  their  descendants;  and  further,  that 
none  of  the  children  or  descendants  of  children  of  the  testator 
shall  take  any  vested  interest  in  said  stock  or  money  until  the 
death  of  the  wife.  It  seems  apparent  the  money  arising  from 
stock  in  liquidated  banks,  as  well  as  money  derived  from  sales  of 
stock  by  the  widow,  was  alluded  to  in  these  clauses  of  the  will 
when  the  testator  spoke  in  general  terms  of  bank  stock  and 
money ;  and  this  reference  to  money  in  this  connection  strcngth- 
■cns  the  position  that  the  testator  intended  to  dispose  of  all 
moneys  derived  from  both  the  sale  of  stock  and  the  liquidated 
banks  to  his  children  or  their  descendants  who  survived  the 
widow,  by  the  provisions  of  his  will,  other  than  the  residuary 
•clause. 

^^^  Our  conclusion  is,  that  the  fund  in  the  hands  of  Lemira 
P.  Gillett  received  from  banks  which  had  gone  into  voluntary 
liquidation,  upon  her  death  went,  under  the  terms  of  the  will 
of  John  D.  Gillett,  deceased,  to  his  children  who  survived  his 
widow. 

The  next  question  presented  for  determination  is,  Did  the 
one  hundred  shares  of  stock  of  the  First  Xational  Bank  of  Lin- 
coln represented  by  certificate  Xo.  122,  issued  to  Lemira  P. 
Gillett  as  a  stock  dividend,  belong  to  her  at  the  time  of  her 
death,  and  pass,  by  virtue  of  her  will,  to  Charlotte  L.  Barnes  as 
trustee,  or  did  the  same  belong  to  the  estate  of  John  D.  Gillett, 
deceased,  and  pass  to  his  devisees,  under  the  terms  of  his  will, 
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at  the  death  of  Lemira  P.  Gillett?  It  appears  that  the  stock 
issue<l  to  liemira  P.  Gillett  was  paid  for  with  the  earnings  of 
said  bank  which  had  accumulated  prior  to  the  death  of  John  D. 
Gillett.  In  the  case  of  De  Koven  v.  Alsop,  205  111.  309,  68  N. 
E.  930,  it  was  held  that  a  stock  dividend  which  evidenced  a  con- 
version by  the  corporation  into  capital  of  earnings  accumulated 
during  the  stockholder's  lifetime  goes  to  the  remaindermen  as 
a  part  of  the  corpus  of  the  estate,  and  not  to  the  life  tenant 
under  a  will  devising  the  income  of  the  estate  to  the  testator's 
Avidow  for  life  and  directing  the  residue  to  be  divided  among 
others  at  her  death.  That  case  considers  all  the  questions  urged 
upon  the  consideration  of  the  court  bearing  upon  the  phase  of 
this  case  now  under  consideration,  and  is  conclusive  against  the 
right  of  Charlotte  L.  Barnes,  as  trustee,  to  hold  the  stock  issued 
i\>  a.  stock  dividend  to  Lemira  P.  Gillett  by  the  First  National 
Bank  of  Lincoln. 

The  contention  is  made  by  appellants  other  than  Charlotte 
L.  Barnes,  that  if  it  is  held  certificate  Xo.  122  does  not  pass 
to  Charlotte  L.  Barnes  as  trustee,  then  the  shares  represented 
by  said  certificate  are  so  far  intestate  property  that  they  pass 
under  the  residuary  clause  of  the  will  of  John  D.  Gillett,  de- 
ceased, to  all  his  children,  which  would  include  the  devisees  of 
his  deceased  '*^*  children.  We  do  not  agi*ee  with  this  conten- 
tion. In  Gibbons  v.  Mahon,  13G  U.  S.  549,  10  Sup.  Ct.  Pep. 
1057,  it  is  said :  "A  stock  dividend  really  takes  nothing  from 
the  property  of  the  corporation  and  adds  nothing  to  the  inter- 
ests of  the  shareholders.  Its  property  is  not  diminished  and 
their  interests  are  not  increased.  After  such  a  dividend,  as  be- 
fore, the  corporation  has  the  title  in  all  the  corporate  property. 
The  aggregate  interests  therein  of  all  the  shareholders  are  rep- 
I'esented  by  the  whole  number  of  shares,  and  the  proportional  in- 
terest of  each  shareholder  remains  the  same.  The  only  change 
is  in  the  evidence  which  represents  that  interest,  the  new  shares 
and  the  original  shares  togetlicr  representing  the  same  propoi-- 
tional  interest  that  tlie  original  shares  represented  before  tlie 
i.-,-uo  rif  tlie  new  ones."  The  new  shares  of  stock  represent  tlie 
^urjiliis  earning.-;  of  the  bank  and  go  to  the  remaindermen  un- 
der the  will  of  John  D.  Gillett.  deceased,  the  same  as  the  sur- 
■jilu?  or  iniiirovciiients  made  with  tlie  surplus  would  have  gone 
bad  no  stock  dividend  been  made.  In  Minot  v.  Paine,  99  Mass. 
aOl,  or,  Am.  Dec.  Mr,,  the  court  said  (99  Mass.  107):  "It  is 
ol)vious  that  if  the  directors  had  made  no  stock  dividend  but 
had  invested  the  ineoiiit'  in  permanent  improvements,  making 
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no  increase  of  the  number  of  shares,  the  improvements  would 
have  been  capital,  belonging  to  the  legatees  in  remainder." 

We  think  it  clear  that  certificate  Xo.  122,  upon  the  death  of 
Lemira  P.  Gillett,  became  the  property  of  the  children  of  John 
D.  Gillett,  deceased,  who  survived  Lemira  P.  Gillett,  his  widow. 

Finding  no  reversible  error  in  this  record  the  judgment  of 
the  appellate  court  will  be  affirmed. 


Tlie  Intention  of  the  Testator  governs  the  construction  of  a  will, 
and  to  ascertain  such  intention  the  court  may  hear  evidence  of  the 
circumstances,  situation,  and  surroundings  of  the  testator  when  the 
will  was  made,  and  the  state  and  condition  of  his  property:  Pate  v. 
Bushong,  161  Ind.  533,  post,  p.  287,  &6  X.  E.  950,  67  N.  E.  993;  Elliott 
V.  Elliott,  117  Ind.  380,  10  Am.  St.  Eep.  54,  20  N.  E.  264;  Murphy  v. 
Carlin,  113  Mo.  112,  35  Am.  St.  Eep.  699,  20  S.  W.  786;  In  re  Donge's 
Estate,  103  Wis,  497,  74  Am.  St.  Kep.  885,  79  N.  W.  786.  See,  also, 
St.  James  Orphan  Asylum  v.  Shelby,  60  Neb.  796,  83  N.  W.  553,  84 
N.  W.  273;  Estate  of  Fair,  132  Cal.  523,  84  Am.  St.  Kep.  70,  60  Pac. 
442,  64  Pac.  1000.  The  intent  of  the  testator  must  control,  even 
though  some  words  must  be  rejected  (Eose  v.  Hale,  185  111.  378, 
76  Am.  St.  Eep.  40,  56  K  E.  1073;  Whitcomb  v.  Kodman,  156  111. 
116",  47  Am.  St.  Eep.  181,  40  N.  E.  553),  or  transposed:  American 
Nat.  Bank  v.  Gregg,  138  111.  596,  32  Am.  St.  Eep.  171,  28  N.  E.  839; 
note  to  Goode  v.  Goode,  66  Am.  Dec.  635.  And  omitted  words  may 
be  supplied:  Mitchell  v.  Donohue,  100  Cal.  202,  38  Am.  St.  Eep.  279, 
34  Pac.  614;  note  to  Goode  v.  Goode,  66  Am.  Dec'.  635. 

The  Inarease  of  Capital  of  a  Corporation  should  be  kept  for  the 
remainderman,  and  an  increase  of  income  should  be  paid  to  the  tenant 
for  life:  Minot  v.  Paine,  99  Mass.  101,  96  Am.  Dec.  705. 


ZELLERS  V.  WHITE. 

[208  111.  518,  70  N.  E.  669.] 

PLEADING A  Variance  between  the  averments  of  a  declara- 
tion and  the  proof,  which  is  the  ground  for  a  motion  to  instruct 
the  jury  to  find  for  the  defendant  at  the  close  of  the  plaintiff;  "s 
evidence,  must  be  particularly  specified  in  the  motion,     (p,  245.) 

GAMBLING — Recovering  Loss  from  Proprietor  of  House. — 
One  who  loses  by  gamblintj  with  a  person  employed  to  play  for  the 
"house"  may,  under  a  statute  giving  the  loser  in  gambling  a  right 
to  recover  his  loss,  sue  either  the  proprietor  of  the  house  or  the 
employe,     (p.  246.) 

GAMBLING— Use  of  Chips  Instead  of  Money — The  fact  that 
poker  players  use  chips,  when  they  are  merely  markers  to  imlicato 
the  amount  of  money  lost  or  won,  does  not  render  inapplicable  a 
statute  giving  one  a  right  to  recover  "money,  goods,  or  valuable 
thing"  lost  in  gambling,      (p.  247.) 

PENAL  STATUTES — The  Object  of  Construing  penal  stat- 
utes  is   to    discover    and   give    effect   to   the    true   legislative   intent. 
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and  the  rule  of  strict  construction  is  not  to  be  so  unreasonably  ap- 
plied as  to  defeat  the  true  intent  and  meaning:  of  the  enactment, 
(p.  247.) 

GAMBLING— What  is  a  "Sitting"  at  Draw  Poker — All  that 
transpires  in  playing  the  game  of  draw  poker  from  the  time  certain 
players  begin  playing  together  on  any  one  occasion  until  they  cease 
playing  together  on  that  occasion,  no  matter  how  many  hands  are 
played,  may  be  regarded  as  one  transaction  or  "sitting,"  within 
the  meaning  of  that  word  as  used  in  a  statute  authorizing  the  re- 
covery of  money  or  property  lost  in  gaming,     (p.  248.) 

GAMBLING — ^Winners  and  Losers  at  Poker — In  a  game  of 
draw  poker  all  those  who  have  won  more  than  they  have  lost  during 
a  sitting  are  "winners,"  and  all  those  who  have  lost  more  than  they 
have  won  during  the  sitting  are  persons  "losing,"  within  the  mean- 
ing of  a  statute  authorizing  the  recovery  of  money  or  property  lost 
in  gaming,  and  the  liability  of  the  winner  to  the  person  or  persons 
losing  is  measured  by  the  net  amount  of  his  own  winnings,     (p.  249.) 

BILL  OF  PARTICULARS. — A  Variance  Between  the  Proof 
fixing  the  date  when  the  gambling  occurred  and  the  bill  of  particu- 
lars, in  an  action  to  recover  money  lost  in  gaming,  is  not  fatal,  when 
it  does  not  appear  that  the  plaintiff  ever  plaved  in  the  defendant's 
gaming-room  except  on  that  occasion,     (p.  249.) 

Henry  M.  Kelly  and  M.  T.  Moloney,  for  the  plaintiff  in  error. 

George  H.  Haight,  for  the  defendant  in  error. 

523  SCOTT,  J.  Section  132  of  chapter  38  of  Hurd's  Eevised 
Statutes  of  1901  reads  as  follows:  "Any  person  who  shall,  at 
any  time  or  sitting,  by  playing  at  cards,  dice  or  any  other  game 
or  games,  or  by  betting  on  the  side  or  hands  of  such  as  do  game, 
or  by  any  wager  or  bet  upon  any  race,  fight,  pastime,  sport, 
lot,  chance,  casualty,  election  or  unknown  or  contingent  event 
whatever,  lose  to  any  person,  so  playing  or  hotting,  any  sum 
of  money,  or  other  valuable  thing,  amounting  in  the  whole  to 
the  sum  of  ten  dollars,  and  shall  pay  or  deliver  the  same  or  any 
part  thoroof,  the  person  so  losing  and  paying  or  delivering  the 
same  sliall  be  at  liberty  to  sue  for  and  recover  the  money,  goods 
or  other  valuable  thing,  so  lost  and  paid  or  delivered,  or  any 
part  thereof,  or  the  full  value  of  the  same,  by  action  of  debt, 
replevin,  assumpsit  or  trover,  or  proceeding  in  chancery,  from 
the  winner  thereof,  with  costs,  in  any  court  of  competent  juris- 
diction. In  any  such  action  at  law  it  shall  be  sufficient  for  the 
plaintiff  to  declare  generally  as  in  actions  of  debt  or  assump- 
sit for  money  had  and  received  by  the  defendant  to  the  plain- 
tiff's use,  or  as  in  actions  of  replevin  or  trover  upon  a  sup- 
]iosed  finding  and  tlie  detaining  or  converting  the  property  of 
tlie  plaintiff  to  tlio  use  of  the  defendant,  whereby  an  action 
liatli  accrued  to  tlie  plaintiff  according  to  the  form  of  this 
act,  witliout  setting  forth  the  special  matter." 
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This  suit  is  to  recover  money  lost  at  draw  poker.  The  dec- 
laration is  an  ordinary  declaration  in  assumpsit,  and  does  not 
refer  in  apt  language,  as  it  should  do,  to  the  act  of  which  said 
section  is  a  part,  for  the  purpose  of  showing  that  it  counts 
thereon.  At  the  close  of  the  evidence  for  White,  the  plaintiff, 
Zellers,  the  defendant,  moved  the  court  to  instruct  the  jury  to 
find  a  verdict  for  the  defendant,  and  it  is  now  stated  that  one 
of  the  grounds  was  a  variance  between  the  pleadings  and  the 
proof  resulting  from  this  omission  in  the  declaration.  The 
motion  was  not  in  writing.  At  the  time  of  making  it,  counsel 
^^^  tendered  an  instruction  in  the  following  words:  "The 
court  instructs  the  jury  that  the  plaintiff  has  failed  to  show 
by  any  evidence  that  he  played  cards  with  defendant  on  the 
thirty-first  day  of  October  or  first  day  of  JSTovember,  1901,  or 
that  he  lost  money  to  defendant  on  those  days  in  the  playing 
of  cards,  and  you  will  therefore  return  the  following  verdict: 
*We,  the  jury,  find  for  defendant;  no  cause  of  action.' ^^  As 
the  motion  itself  did  not  specify  any  ground  upon  which  it  was 
based,  and  as  the  instruction  offered  in  connection  therewith 
does  show  the  ground  upon  which  the  defendant  sought  to  have 
the  jury  instructed  in  his  favor,  the  defendant  cannot  now  be 
heard  to  urge  that  the  motion  was  based  upon  the  failure  of 
allegata  et  probata  to  agree. 

A  variance  between  the  averments  of  the  declaration  and  tlie 
proof,  which  is  the  ground  of  a  motion  to  instruct  the  jury  to 
find  for  the  defendant  at  the  close  of  the  plaintiff's  evidence, 
must  be  particularly  specified  in  the  motion :  Probst  Construc- 
tion Co.  V.  Foley,  166  111.  31,  46  N.  E.  750;  Illinois  Central 
Pi.  R.  Co.  V.  Behrens,  208  111.  20,  69  X.  E.  796. 

We  will,  therefore,  not  consider  the  error  assigned  in  this 
regard.  Had  this  matter  been  properly  called  to  the  attention 
of  the  court,  the  declaration  could,  and  no  doubt  would,  have 
been  amended  and  the  objection  obviated. 

Again,  at  the  close  of  all  the  evidence  the  defendant  moved 
the  court  to  instruct  the  jury  for  the  defendant,  and  it  is  now 
urged  that  there  is  in  the  record  no  evidence  which  tends  to 
support  the  verdict.  It  appears  from  the  evidence  of  plain- 
tiff, which,  for  the  purposes  of  this  motion,  must  be  taken  as 
true,  that  he  began  playing  draw  poker  at  about  10  P.  M.  and 
continued  until  about  5  A,  M.  the  next  morning;  that  among 
those  playing  were  Frank  Downey  and  Chester  Kaiser,  who 
were  in  Zellers'  employ  and  playing  for  him;  that  plaintiff  lost 
during  the  time  eighty  dollars  and  that  Downey  and  Kaiser 
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won  a  little  over  one  hundred  dollars,  which  was  made  up  of 
tlie  eighty  dollars  lost  b}'  °^"*  plaintiff  and  small  amounts  lost 
by  others.  Tlie  money  lost  by  plaintiff  was  not  all  lost  on  any 
one  hand,  nor,  in  the  first  instance,  was  it  all  won  by  either 
Downey  or  Kaiser.  Some  portions  of  his  losses  passed  to  other 
persons  in  the  game  temporarily,  and  finally  from  them  to  the 
agents  of  2k^llers,  so  that  in  the  end  they  were  the  only  win- 
ners and  had  won  an  amount  in  excess  of  the  losses  of  the 
})laintiff.  The  game  was  not  played,  by  betting  money  directly. 
Chips  were  purchased  from  Zellers,  or  "the  house,"  as  the  wit- 
nesses expressed  it,  and  at  the  end  of  the  game  or  sitting,  if 
tlie  purchaser  by  any  chance  had  any  of  the  chips  left  or  if  they 
had  been  won  by  persons  other  than  Zellers'  agents,  the  house  re- 
deemed them,  paying  for  each  the  price  for  which  it  had  been 
sold. 

It  is  first  urged  that  as  Zellers,  in  person,  did  not  play  in 
the  game  tliere  can  be  no  recovery  from  him.  We  think  this 
too  narrow  a  construction  of  the  statute.  It  appears  from  the 
evidence  that  in  his  gambling-room  roulette  was  also  played. 
If  the  position  of  counsel  be  correct  and  Zellers  employed  an 
insolvent  individual  to  operate  the  wheel  for  him,  as  a  result 
of  wliich  the  wlicel  or  the  operator  won  the  money  of  the  player 
for  Zellers  as  the  proprietor,  the  player  would  be  unable  to  re- 
cover from  the  winner.  The  proposition  carries  with  it  its 
own  answer.  Wliat  Zellers  did  by  another  in  this  instance  he 
did  by  liimsclf,  and  he  is  responsible  for  the  money  won  for 
him  by  siieh  other.  Plaintiff  could  sue  the  agent  or  the  prin- 
ci])al,  at  ];is  election. 

i'laintilr  in  error  relies  upon  tlie  case  of  Kruse  v.  Kennett, 
is]  111.  .liJi),  51  X.  E.  965,  as  authority  for  the  statement  that 
ilic  doctrine  of  agencv  has  no  application  so  far  as  the  question 
of  the  violation  of  this  penal  statute  is  concerned.  In  that 
case  tlie  suit  was  brouglit  against  brokers  or  commission  agents 
io  ri(o\cr  money  lost  in  gambling  in  grain  options,  and  in 
T'-]M,nsc  to  the  contention  that  the  plaintiff  should  have 
I.riiM-lit  Lis  suit  against  the  person  or  persons  with  whom  the 
lirul<crs  liail  ti-an-;u-tions  ^-^'  to  counterbalance  tliose  of  plain- 
litr.  and  who.  in  fact,  proritcd  by  the  losses  of  the  plaintiff,  it 
wa-  licM  that  tiii^  l)rok(T  was  a  "'winner,"  within  the  meaning 
of  the  siatuti'.  hut  tliero  was  no  liolding  that  the  suit  could  not 
be  niainfaincd  at^iinst  such  other  person  or  persons  who  had 
prolitod  hy  the  transaction. 
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It  is  then  said  that  because  that  which  was  actually  staked 
on  the  game  was  the  chips,  and  there  is  no  evidence  in  this 
record  that  they  had  any  intrinsic  value,  there  is  no  evidence 
of  the  loss  of  "money  or  other  valuable  thing,  amounting  in 
the  whole  to  the  sum  of  ten  dollars."  The  correct  view  is  that 
the  chips  were  merely  markers  to  indicate  the  amount  of  the 
money  lost  or  won,  the  money  itself  being  actually  deposited 
with  the  gaming-house  keeper  as  a  stakeholder,  to  be  paid  by 
him  to  the  owner  thereof  as  such  owner  was  indicated  by  the 
possession  of  the  chips  which  the  keeper  had  given  in  exchange 
•therefor,  and  that  the  loss  of  the  chips  was  a  loss  of  the  money 
which  they  represented. 

Attention  is  then  called  to  the  fact  that  many  hands  of  draw 
poker  were  played — one  every  two  minutes,  according  to  the 
statement  of  the  defendant — during  the  hours  the  plaintiff 
was  engaged  in  play,  and  that  each  hand  is  a  game,  and  that 
in  each  hand  the  plaintiff  would  win  or  lose;  that  when  he  lost 
and  that  hand  was  played  the  transaction  was  ended;  and  the 
person  to  whom  that  loss  was  paid,  it  is  urged,  is  the  only  per- 
son from  whom  such  loss  could  be  recovered,  and  that  the  plain- 
tiff could  not  recover  money  which  he  had  so  lost  to  some  per- 
son other  than  the  defendant's  agents,  because,  in  the  end, 
such  agents  won  the  money  from  such  other  person  who  had 
in  the  first  instance  won  it  from  the  plaintiff'.  Counsel  urge 
that  a  strict  construction  of  the  statute  leads  to  this  conclu- 
sion, and  authorities  are  cited  in  support  of  the  doctrine  that 
penal  statutes  should  be  strictly  construed.  This  is  the  gen- 
eral rule,  but  it  is  only  one  of  the  rules  to  he  applied  in  deter- 
mining the  meaning  of  ^^^  an  enactment  of  that  character. 
In  Hamer  v.  People,  205  111.  570,  68  X.  E.  1061,  the  following 
language  from  Sedgwick  on  Construction  of  Statutes  was  cited 
with  approval  (205  111.  573,  68  N.  E.  1063)  :  "The  rule  that 
statutes  of  this  class  are  to  be  construed  strictly  is  far  from 
being  a  rigid  and  unbending  one,  or,  rather,  it  has  in  modern 
times  been  so  modified  and  explained  away  as  to  mean  little 
more  than  that  penal  provisions,  like  all  others,  are  to  be  fairly 
construed  according  to  the  legislative  intent  as  expressed  in 
the  enactment."  And  in  that  case  it  was  also  said  tliat  tlio 
object  of  construing  penal  statutes,  and  all  other  statutes,  is 
to  discover  and  give  effect  to  the  true  legislative  intent,  and 
the  rule  requiring  strict  construction  of  penal  statutes  is  not 
to  be  applied  with  such  unreasonable  strictness  as  to  defeat  the 
true  intent  and  meaning  of  the  enactment.     The  purpose  of 
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the  legislature  in  tlie  enactment  of  this  statute  was  to  lessen, 
and,  if  possible,  to  prevent  gambling.  The  evils  resulting 
therefrom  are  among  the  most  pernicious  that  afflict  modern 
society.  The  practice  destroys  in  its  devotees  all  desire  to  en- 
gage in  legitimate  employment  or  business.  The  loser  be- 
comes intent  on  recovering  his  losses  at  the  gaming-table  and 
is  frequently  driven  to  embezzlement  and  theft.  The  winner 
acquires  a  contempt  for  the  small  gains  of  honest  pursuits.  He 
spends  the  profits  of  unlawful  hours  in  idleness  and  debauch- 
erv,  among  dissolute  companions.  Thrift  is  destroyed.  Whole- 
some pleasures  soon  pall  upon  the  taste.  The  ties  of  home 
and  domestic  life  are  disregarded,  and  eventually  annihilatycd, 
by  the  craze  for  gaming  and  by  the  feverish  excitement  with 
which  it  fires  its  followers.  Being  itself  unlawful,  it  creates 
and  encourages  contempt  for  all  law,  weakens  every  legal  re- 
straint, and  every  honest  impulse.  Financial  ruin  and  moral  deg- 
radation alike  inevitably  overtake  every  man  who  cannot  resist 
its  allurements,  no  matter  with  what  degree  of  skill  he  en- 
gages in  the  nefarious  business.  Section  132,  supra,  is  cal- 
culated to  make  its  gains  unavailing  ^'"^  to  the  winner,  and  to 
remove,  to  some  extent,  at  least,  the  incentive  to  play.  If  the 
loser,  after  a  long  night  at  draw  poker,  must  sue  the  man  who 
won  from  him  on  each  hand  for  the  amount  lost  on  that  hand, 
and  cannot  have  this  remedy  unless  the  sum  so  lost  on  that 
liand  equal  or  exceed  ten  dollars,  the  statute,  for  all  practical 
purjK).-cs.  would  not  be  applicable  to  draw  poker.  This  form 
of  gatnbling  became  so  common  recently  that  it  was  denom- 
inated tlie  national  game  of  the  American  people.  Its  peculiar 
terins  and  ])lirasos  have  found  their  way  into  common  use  in 
C)iir  language,  where  their  aptness  for  the  purposes  for  which 
tlicy  have  licen  borrowed  attracts  the  attention  of  many  to  this 
gaiiK'  and  no  doubt  leads  thom  to  a  closer  acquaintance  with 
it.  wlicn.  but  for  a  familiarity  with  its  expressions  thus  ob- 
taiucil.  tlioy  would  not  have  sought  its  beguilements.  The  in- 
KTprctalirin  place<l  upon  tliis  statute  by  defendant,  so  far  as 
tliis  sr(]u(tivc  game  is  concerned,  would  enable  the  winner  to 
subsiantially  (scape  the  salutary  and  chastening  effect  of  this 
law  and  ilcr;ri\c'  liim  of  tlic  refined  pleasure  which  results  from 
iiialsiiiL'  rv.-titution  for  wrongdoing.  The  legislature  certainly 
did  nut  intend  that  this  game,  which  is  a  very  common  vice, 
sliould  oseajie  tli.'  ban  of  tliis  section  of  the  Criminal  Code. 

l\«r'j)inL'-  m  view  tlte  Avrong  at  wliich  the  statute  is  aimed, 
and  giving  consideration  to  the  use  of  the  word  ''sitting,"  in 
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this  section,  we  think  the  proper  construction  is,  that  all  that 
transpires  in  playing  the  game  of  draw  poker  from  the  time 
certain  players  begin  playing  together  on  any  one  occasion  un- 
til they  cease  playing  together  on  that  occasion,  no  matter  how 
many  hands  are  played,  may  be  regarded  as  one  transaction  or 
"sitting,"  and  that  all  those  who  have  won  more  than  they  have 
lost  during  the  sitting  are  "winners,"  and  all  those  who  have 
lost  more  than  they  have  won  during  the  sitting  are  persons 
"losing,"  within  the  meaning  of  the  statute;  that  all  money 
or  other  valuable  thing  staked  upon  ^^*  the  game  at  any  time 
during  the  sitting  is  to  be  regarded  as  in  play  so  long  as  the 
sitting  continues,  and  that  the  liability  of  the  winner  to  the 
person  or  persons  losing  is  measured  by  the  net  amount  of  his 
own  winnings.  Eesort  may  be  had  to  equity  where  necessary 
for  the  purpose  of  making  proper  adjustments  between  the 
various  winners  and  the  various  losers. 

It  is  also  claimed  that  tliere  was  a  variance  between  the  proof 
fixing  the  date  when  the  gambling  occurred  and  the  bill  of 
particulars  filed  with  the  declaration.  We  do  not  regard  the 
statement  of  the  date  in  this  bill  of  particulars  as  material.  It 
does  not  appear  that  plaintiff  ever  played  in  defendant's  gam- 
ing-room  except  on  this  occasion.  There  are  cases  where  the 
court  below  may,  on  motion,  properly  require  the  plaintiff  to 
particularly  identify,  by  date  or  otherwise,  in  his  statement  of 
account,  the  transaction  or  transactions  on  which  he  relies,  and 
the  plaintiff  may  be  required  to  confine  his  proof  to  transac- 
tions so  identified.     Such  a  case  was  not  here  presented. 

We  think  the  rulings  upon  the  admissibility  of  evidence 
correct. 

What  we  have  said  disposes  of  objections  to  the  action  of 
the  court  in  passing  on  instructions  except  as  to  instruction 
'No.  4  given  on  the  part  of  tlie  plaintiff,  which  contains  this 
language:  "Xo  winning  of  the  plaintiff  can  be  set  oft"  against 
his  demand  for  loss  in  this  suit  unless  obtained  from  the  de- 
fendant at  the  same  sitting."  The  objection  to  this  instruc- 
tion is,  that  the  word  "defendant"  should  have  iDcen  followed 
by  the  words,  "or  his  agent  or  agents."  There  is  no  question 
of  any  setoff  on  account  of  winnings  in  the  case.  Plaintiff 
only  sought  to  recover  the  net  amount  of  his  losses.  Defendant 
did  not  offer  evidence  of  any  winnings  that  should  have  been 
deducted  or  set  off.  The  error  in  the  instruction,  if  any,  wns 
harmless. 

The  judgment  of  the  appellate  court  will  be  affirmed. 
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The  Rule  of  Strict  Construction  of  penal  statutes  is  not  violaterl 
by  pivingr  thorn  a  reasonable  meaning  according  to  the  sense  in 
which  they  -were  intended:  Meadowcroft  v.  People,  163  111.  56,  5i 
Am.  St.  Rep.  447,  45  X,  E.  303.  Strict  construction  also  permits  of 
sensible  construction,  having  in  view  the  purpose  of  the  law  under 
consideration:  Nelson  v.  State,  111  Wis.  394,  87  Am.  St.  Eep.  881, 
87  N.  W.  235. 

On  Recoverinfj  Money  paid  in  option  dealings  in  grain,  see  Pearce 
V.  Foot.  113   111.   228,   55   Am.   Eep.   414, 


BOOKER  V.  BOOKER. 

[208  111.  529,  70  N.  E.  709.] 

VENDOR  AND  VENDEB— Right  to  Rely  on  Records.— The 

law  protects  purchasers  of  real  estate  as  the  title  appears  of  record, 
unless  there  is  notice  of  something  to  the  contrary,     (p.  253.) 

WITNESS — Husband  Against  Wife. — In  litigation  concerning 
a  wife's  separate  property  in  which  she  would,  if  unmarried,  be  the 
defendant,  her  husband  is  competent,  under  the  Illinois  statutes, 
to  testify  for  or  against  her.     (p.  253.) 

VENDOR  AND  VENDEE  —Notice  of  Unrecorded  Deed.— One 
is  not  chargeable  with  notice  of  an  unrecorded  deed  because  he  pays 
an  inadequate  price  for  the  land.      (p.  254.) 

VENDOR  AND  PURCHASER — Unrecorded  Deed The  Record 

■of  a  Mortgage  is  not,  as  a  matter  of  law,  constructive  notice  of  an 
unrecorded  deed  from  the  holder  of  the  record  title  to  the  mort- 
gagor, where  the  mortgage  was  executed,  not  to  the  grantor  in  the 
<lced,  but  to  a  third  person,     (p.  257.) 

VENDOR  AND  VENDEE — Unrecorded  Deed.— Notice  to  a 
Husband  of  an  unrecorded  deed  to  his  first  wife  is  not  chargenble 
to  his  second  wif(!.  when  he  was  actuated  by  a  selfish  and  fraudulent 
]iur])osc  in  keeping  the  deed  off  the  records  and  in  dealing  with  his 
socuiid  wife.      (p.   25S.) 

VENDOR  AND  VENDEE — Unrecorded  Deed,  Laches  of  Claim- 
ant Under — If  the  grantee  in  an  unrecorded  deed  lives  five  years 
rift  or  its  execution,  and  seven  years  after  her  death  the  land  is  con- 
\ cycil  to  a  third  person,  who  records  his  deed  and  holds  possession 
f'T  five  years,  persons  claiming  under  the  unrecorded  deed  are  barred 
fioin  nttafkinrr  his  title,  nntwithstandiiip  the  false  statement  of 
Ihcir  father  that  he  had  no  title,     (p.  259.) 

A|i]'f>iil  frnin  a  flcfToe  _2frantin_f^  relief  in  a  bill  allcg'ing  that 
in  ls>i"-2  flirt v  aero?  were  sold  at  an  arlministrator's  sale;  that 
•[irt'vioni  to  the  sale  Xaney  Booker,  then  the  second  wife  of 
John  W.  J')Ook('r.  employed  T.  F.  Dove  to  purchase  the  land  in 
his  name  for  her.  wliich  was  done,  and  two  days  later  he  con- 
voyed tlio  ])roporty  to  lior  by  a  deed,  which  was  not  recorded 
but  wui  luft  in  the  custody  of  Dove;  that  Xancy  Booker  at  the 
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fiame  time  borrowed  eight  hundred  dollars  from  Minerva 
Cooper  with  which  to  pay  a  part  of  the  purchase  price,  and 
gave  her  note  therefor,  secured  by  a  mortgage  on  the  land, 
which  was  duly  recorded,  and  subsequently  paid  except  four 
hundred  dollars;  that  after  the  death  of  Nancy  Booker,  on 
March  20,  1894,  and  after  the  marriage  of  John  W.  Booker 
with  his  present  wife,  Lettie  C.  Booker,  the  latter,  by  collusion 
with  her  husband,  fraudulently  obtained  another  deed  of  the 
land  from  Dove  and  fraudulently  filed  it  for  record;  that  she 
and  Booker  knew  of  the  purchase  and  encumbrance  of  the  land 
by  Nancy  Booker,  and  knew  the  second  deed  was  in  fraud  of 
Nancy^s  children ;  that  thereafter  Lettie  borrowed  four  hundred 
dollars  from  one  Smith,  securing  it  by  mortgage  dated  March 
20,  1904,  and  duly  recorded;  that  Booker  paid  that  mortgage 
and  Lettie  never  paid  any  part  of  it;  that  Lettie's  title  should 
be  declared  void,  and  to  be  held  in  favor  of  complainants,  and 
the  trust  executed  by  decree  and  partition  of  the  land.  The 
complainants  claim  title  through  Nancy  Booker. 

Walter  C.  Headen,  for  the  appellant. 

W.  C.  Kelley,  for  the  appellees. 

^^^  WILKIN,  J.  The  undisputed  evidence  in  the  case  is, 
that  prior  to  February  25,  1882,  John  W.  Booker  procured  T. 
F.  Dove  to  purchase  the  land  in  question  for  Nancy  Booker, 
and  that  the  administrator's  deed  to  Dove,  his  quitclaim  deed 
to  Nancy  Booker  and  her  mortgage  to  Minerva  Cooper  were  ex- 
ecuted as  alleged  in  the  bill.  The  deed  to  Nancy  was  withheld 
from  record  by  the  directions  of  John  W.  Booker  for  some  ul- 
terior purpose  which  he  does  not  explain.  There  is  no  dispute 
as  to  the  fact  of  its  delivery,  and  that  it  was  the  same  day  re- 
turned to  Dove  and  remained  in  his  possession  until  the  hearing 
of  the  present  cause.  It  is  not  claimed  that  Nancy  Booker  was 
at  any  ^^^^  time  in  possession  of  the  land.  On  March  20,  189 -J, 
T.  F.  Dove  and  wife  executed  and  delivered  to  the  appellant, 
Lettie  C.  Booker,  a  quitclaim  deed  for  the  same  land,  which  was 
recorded  two  days  later.  Prior  to  the  execution  of  the  latter 
deed  the  land  had  been  sold  for  taxes  and  a  tax  deed  executed 
therefor  to  one  William  W.  Hess,  dated  June  8,  1888,  and  filed 
for  record  on  the  day  of  its  date,  and  on  September  12,  1889, 
Hess  and  wife  by  quitclaim  deed  conveyed  the  same  to  Dove  in 
consideration  of  sevent3'-five  dollars,  and  that  deed  was  also  duly 
filed  for  record  March  22,  1894.     There  also  appears  to  have 
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been  a  tax  deed  to  the  same  land  executed  to  one  Michael  Mont- 
gomery, dated  February  2,  1892,  and  filed  for  record,  the  same 
day,  but  ?o  far  as  the  evidence  in  this  record  shows,  that  title 
is  outstandin<r.  On  ]\[arch  20,  1894,  the  date  of  the  deed  from 
Dove  and  wife  to  the  appellant,  she  borrowed  of  one  D.  C, 
Smith,  through  one  John  D.  Millar,  four  hundred  dollars  for 
wliich  she  gave  her  promissory  note  and  executed  a  mortgage 
upon  the  land  to  secure  the  same,  due  five  years  from  date, 
with  ten  coupon  interest  notes  for  fourteen  dollars  each,  due- 
semi-annually,  and  that  mortgage  was  recorded  March  28,  1894. 
In  order  to  obtain  said  loan  she  procured  an  abstract  of  title  to 
the  land,  for  which  she  paid  nine  dollars  and  fifty  cents,  and  she 
also  paid  Millar  ten  dollars  commission.  The  proceeds  of  the 
Smith  loan  were  paid  to  Dove  in  consideration  of  the  deed  by 
him  to  her.  Immediately  upon  receiving  her  deed  she  entered 
into  and  has  remained  in  possession  of  the  land  from  that  time 
to  the  present.  She  has  also  paid  the  taxes  thereon  for  the  years 
1894  to  1902,  inclusive.  Nancy  Booker,  through  whom  com- 
plainants claim  title,  died  March  8,  1887,  leaving  two  children: 
Jennie  Booker,  one  of  the  complainants,  born  in  1878,  and  John 
Wesley  Booker,  who  died  before  reaching  his  majority,  and  un- 
married, about  the  year  1898,  and  his  alleged  interest  in  the  land 
in  question  descended  to  his  father,  the  said  John  W.  Booker, 
bis  sister.  Jennie  Booker,  the  complainants  Finley  and  Elbridge 
Booker,  his  half-brothers  ^^^  by  a  former  marriage  of  his 
father,  and  his  infant  half-brother,  defendant  Lincoln  Booker. 
At  the  time  the  bill  was  filed  the  half-brothers  Finley  and  El- 
bridge Booker  were,  respectively,  about  thirty-two  and  thirty- 
four  years  of  age.  The  former  has  lived  in  the  state  of  Kansas 
for  tlie  past  three  or  four  years,  and  the  other  complainants  and 
i!u'  defendant,  John  W.  Booker,  have  at  all  times  resided  in 
Shelby  county,  this  state,  in  which  the  land  is  located. 

Without  reference  to  the  tax  title  which  he  held  at  the  time 
f)f  his  conveyance  to  the  appellant,  the  title  of  record  to  said 
land  was  in  T.  F.  Dove,  and  it  is  admitted  by  counsel  for  the 
coinjilaiiiaiits  that  unless  the  evidence  shows  that  the  appellant 
i(M,!<  her  deed  with  actual  or  constructive  notice  of  her  grantor's 
])ri')r  conveyance  to  Nancy  Booker,  her  title  must  prevail — and 
.-ueli  is  unqnestirmably  the  law  of  this  state.  As  was  said  in 
Grundics  v.  Eeid.  107  111.  304  :  "Our  law  protects  the  purchasers 
of  real  estate  in  their  purchases  of  the  same  as  the  title  appears 
of  record,  unless  there  be  notice  of  something  to  the  contrary.-" 
Many  later  decisions  of  this  court  are  to  the  same  effect. 
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The  only  evidence  in  this  record  tending  to  prove  actual  no- 
tice to  the  appellant  of  the  unrecorded  deed  to  Nancy  Booker  is 
the  testimony  of  John  W.  Booker,  nominally  her  codefendant 
and  her  husband.  It  is  insisted  on  behalf  of  appellant  that  he 
was  incompetent  to  testify  for  or  against  his  wife,  Lettie  C. 
Booker.  The  litigation  is  "concerning  the  separate  property  of 
the  wife,"  and  the  action  is  one  "in  which  she  would,  if  unmar- 
ried, be  defendant."  Therefore,  under  the  exceptions  to  section 
5  of  chapter  51  (2  Starr  &  Curtis'  Statutes,  page  1837),  he  was 
xjompetent  to  testify  for  or  against  her :  McXail  v.  Ziegler,  68 
111.  224;  Pain  v.  Farson,  179  111.  185,  53  N.  E.  579,  and  cases 
€ited;  Cassem  v.  Heustis,  201  111.  208,  94  Am.  St.  Eep.  160,  6(j 
N.  E.  283. 

The  credibility  of  the  testimony  of  the  said  John  W,  Booker 
presents  a  different  question.     Though  joined  with  ^^^  his  wife 
as  a  defendant  he  was  not  only  hostile  to  her  in  interest,  but 
so  manifested  his  hatred  and  prejudice  against  her  upon  the  wit- 
ness-stand that  he  was  repeatedly  rebuked  by  the  court  and  ad- 
monished by  his  own  counsel,  and  it  is  admitted  now  that  no  ex- 
-cuse  can  be  offered  for  his  misconduct  as  a  witness.     His  testi- 
mony is  to  the  effect  that  he  told  his  wife  all  about  the  prior 
deed,  and  that  she  took  her  title  with  actual  knowledge  that  Dove 
had  previously  conveyed  the  land,  but  in  view  of  his  unjusti- 
fiable conduct  and  his  manifestation  of  bias  against  the  appellant 
and  partiality  in  favor  of  the  complainants  we  cannot  receive 
his  testimony  without  at  least  some  grains  of  allowance.     He  had 
not  lived  with  his  wife  for  several  years,  and  she  squarely  con- 
tradicted him  as  to  his  having    told  her    anvthinof    whatever 
about  the  condition  of  the  title  to  the  land  or  the  deed  to  his 
former  wife,  Xancy,  and  she  swears,  without  qualification,  that 
she  had  no  knowledge  or  information  from  him,  or  anyone  else, 
that  the  title  was  in  any  way  defective.     He  also  swore  positively 
that  he  himself  paid  off  the  Smith  mortgage.     He  said :  "T  fur- 
nished every  dollar  of  the  money  myself  to  pay  off  the  Smith 
loan."     The  appellant  swore  directly  to  the  contrary — that  she 
paid  that  entire  indebtedness — and  in  that  she  was  corroborated 
by  the  testimony  of  John  D.  Millar,  to  whom  the  money  was  paid. 
On  this  proposition  the  chancellor  must  have  disbelieved  John 
W.  Booker  and  given  credit  to  the  appellant,  otherwise  she  would 
not  have  been  given  a  first  lien  on  the  land  for  the  amount  of 
that  loan  and  interest.     She  further  testified  that  at  the  time  slie 
took  her  deed  from  Dove  she  inquired  of  liim  wliether  the  title 
was  good,  and  was  told  that  it  was,  and  she  gives  in  detail  a 
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conversation  with  liim  on  that  subject,  to  the  effect  that  she  was 
getting  a  perfect  title,  in  which  she  was  corroborated  by  her  sis- 
ter, wlio  was  present  and  heard  the  conversation.  It  is  true  that 
Dove  did  not  remember  the  conversation.  He  testified:  "I  don't 
remember  ''^'  seeing  Lettie  C.  Booker  about  the  time  I  made  the 
deed  to  her.  I  don't  remember  the  circumstance  of  Lettie  C. 
Booker  and  her  sister,  Sylvia,  coming  to  my  office  to  inquire- 
about  the  title  to  the  land.  I  cannot  say  they  didn't,  because  I 
have  no  recollection  of  it  whatever.  I  don't  remember  any  con- 
versation with  her  until  after  suit  was  brought.^'  "When  it  is 
remembered  that  the  conversation  took  place  several  years  prior 
to  his  attention  being  called  to  it,  and  in  all  probability  being 
one  of  many  similar  transactions  which  occur  in  an  attorney's 
office,  it  cannot  be  fairly  said  that  his  evidence  is  at  all  con- 
trary to,  or  inconsistent  ^vith,  that  of  appellant  and  her  sister.. 
It  is  true  the  consideration  paid  for  the  land  by  appellant  was 
much  less  than — perhaps  not  to  exceed — one-third  its  actual 
value;  and  while  inadequacy  of  consideration  is  not,  of  itself,. 
a  ground  for  relief,  as  contended  by  counsel  for  appellees,  it  is 
nevertheless  a  circumstance  to  be  considered  in  determining  tlie 
good  faith  of  the  purchaser.  It  cannot,  however,  be  fairly  said 
in  this  case,  that  because  the  appellant  purchased  the  land  for 
a  grossly  inadequate  price  she  is  chargeable  with  knowledge  of 
the  prior  unrecorded  deed,  because,  upon  the  same  line  of  rea- 
soning, it  could  be  said  she  would  not  have  paid  five  lumdred 
dollars  or  more  for  a  title  which  she  knew  to  be  absolutely  worth- 
less. She  testified  that  she  knew  that  she  was  purchasing  the 
forty  acres  for  less  than  it  was  worth,  and  was  induced  to  buy 
it  for  that  very  reason.  To  hold  that  because  she  paid  an  inade- 
quate consideration  for  the  land  she  ought  therefore  to  be  held 
chargeable  Avitli  notice  of  the  defect  in  her  title,  would  be  to  au- 
thorize the  sotting  aside  of  every  title  obtained  for  a  grossly  in- 
adc(juato  price,  which  the  law  will  not  permit.  Tlie  fact  that 
the  land  had  been  sold  for  taxes  and  two  tax  deeds  executed 
tlifrrfdr  must  also  be  considered  as  alfccting  the  market  value  of 
til.'  land. 

We  lia\(-  cndcavorod  to  careful] v  and  impartially  consider  the 
ti'-i iip.oiiy  ill  this  record,  and  have  been  forced  ^^*  to  tlie  con- 
clusion iiiat  the  complainants  failed  to  prove  by  that  preponder- 
amc  of  ti'^:inifiriv  Avhich  the  law  imposes  upon  them,  that  the 
aiipfllaiil  had  aLtual  notice  of  the  execution  of  the  deed  to  Xancj 
Booker. 
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It  is,  howerer,  earnestly  insisted  that  the  facts  and  circum- 
stances surrounding  the  transaction  and  parties  at  the  time  of 
the  execution  of  appellant's  deed  are  sufficient,  in  law,  to  charge 
her  with  constructive  notice  of  the  deed  to  Nancy,  and  upon  this 
ground,  in  all  probability,  the  learned  chancellor  based  his  find- 
ing and  decree.  On  this  branch  of  the  case  it  is  first  contended 
that  the  record  of  the  mortgage  executed  by  Nancy  Booker  to 
Minerva  Cooper  in  January,  1882,  was,  in  law,  notice  to  the  ap- 
pellant of  the  unrecorded  deed  from  T.  F.  Dove  to  said  Nancy, 
and  reliance  in  support  of  this  position  is  placed  upon  the  cases 
of  Ogden  v.  Haven,  24  111.  57,  and  Morrison  v.  Morrison,  140 
111.  560,  30  N.  E.  768.  "We  do  not  regard  those  cases  in  point. 
In  the  Ogden  case,  the  mortgage  from  Tooley  to  Haven,  the 
former  owner,  was  duly  recorded,  and  it  was  said  (page  60)  : 
"We  think  the  presumption  of  fact,  as  well  as  of  law,  is  that 
Ogden  at  that  time  saw  the  record  of  that  mortgage.  Finding 
the  title  in  fee  in  Haven,  and  subsequently  a  mortgage  to  him 
from  a  third  person,  was  well  calculated  to  excite  suspicion  that 
Haven  must  have  conveyed  the  land  to  Tooley  by  some  convey- 
ance not  of  record" — and  it  was  held  that  that  mortgage  was 
sufficient  to  arouse  the  suspicion  of  the  subsequent  purchaser. 
But  the  case  did  not  turn  upon  that  fact  alone.  There  was 
there  abundant  evidence  of  actual  notice.  In  the  later  case  of 
Morrison  v.  Morrison,  140  111.  560,  30  N.  E.  768,  the  mortgage, 
which  was  held  to  be  constructive  notice  of  the  prior  unrecorded 
deed,  was  given  to  the  owner  of  the  fee,  as  shown  by  the  record, 
and  we  said  (140  111.  576,  30  N.  E.  772)  :  "If  plaintiff  in  error 
made  such  examination  [i.  e.,  of  the  record],  she  found,  or  if 
she  had  made  examination  she  would  have  found,  a  title  in  fee 
in  her  grantor,  and  a  subsequent  mortgage  on  part  of  the  north- 
west ^^^  quarter  of  section  9,  made  by  her  brother,  while  in  pos- 
session, to  Abend,  as  trustee,  to  secure  a  promissory  note  made 
by  her  brother  and  payable  to  the  order  of  her  grantor.  It 
would  seem  that  notice  of  the  record  of  such  a  mortgage  is  suffi- 
cient to  put  a  purchaser  on  inquiry  as  to  any  unrecorded  con- 
veyance"— citing  Ogden  v.  Haven,  24  111.  57.  The  facts  here 
are  entirely  different.  The  mortgage  which  it  is  claimed  should, 
in  law,  charge  the  appellant  with  constructive  notice  of  the  un- 
recorded deed  was  not  executed  to  her  grantor,  but  to  a  tliird 
party.  It  cannot  be  seriously  contended  that  in  every  case 
where  the  records  show  a  conveyance  from  one  party  to  another, 
third  persons  are  chargeable  with  notice  that  the  grantor  had 
a  title  from  some  other  person.     To  so  hold  would  render  nnga- 
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tory  the  statute  relating  to  the  registration  of  deeds  of  convey- 
ance. 

In  St.  John  v.  Conger,  40  111.  535,  the  action  was  ejectment, 
in  which  the  plaintiff  claimed  title  through  a  deed  from  one  Mc- 
Xemony  to  Peter  H.  Schenk,  improperly  recorded  in  Madison 
county,  the  land  being  situated  in  Knox  county.  There  was  a 
mortgage  from  McNemony  to  Schenk,  properly  recorded,  and  a 
deed  from  Schenk  to  "Whittemore,  and  a  chain  of  conveyance 
from  Whittemore  to  the  plaintiff.  The  original  deed  from  Iklc- 
Nemony  to  Schenk  had  never  been  recorded  in  Knox  county. 
The  defendant  claimed  under  a  deed  from  the  heirs  of  Mc- 
Nemony  to  one  Lancaster,  duly  recorded.  A  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  was  reversed  by  this 
court,  and  it  was  said  (page  537)  :  "It  is  also  urged  that  the 
subsequent  deed  from  Schenk  to  WHiittemore  should  have  put 
the  defendant,  and  those  under  whom  he  claims,  upon  inquiry 
as  to  whatever  title  Schenk  had.  This  proposition,  in  effect,  is, 
that  if  a  person  has  made  a  deed  of  a  tract  of  land  having  no  re- 
corded title,  he  must  nevertheless  be  supposed  to  have  some  title, 
and  subsequent  purchasers  must  take  notice  of  whatever  title 
he  had.  Much  as  registry  laws  have  been  frittered  '^^  away 
by  the  doctrine  of  putting  parties  upon  inquir}-,  we  do  not  think 
any  court  has  ever  gone  to  the  extent  of  adopting  this  rule.  It 
would  substantially  defeat  the  object  of  registry  laws.  Their 
object  is  to  provide  a  public  record  which  shall  furnish  to  all 
persons  interested  authentic  information  as  to  titles  to  real  es- 
tate, and  enable  them  to  act  on  the  information  thus  acquired. 
This  rule  would  require  a  person  purchasing  from  one  who  has 
the  title  on  record,  to  take  subject  to  the  unrecorded  deed  of 
persons  claiming  under  a  chain  of  title  having  no  connection  of 
record  with  the  true  source  of  title.  If  such  purchaser  is  to  be 
held  to  notice  of  such  a  chain  of  title  at  all,  he  has  the  right  to 
presume,  in  the  absence  of  any  other  information,  that  whatever 
title  the  persons  claiming  under  such  chain  have,  is  on  record, 
as  the  law  requires  it  to  be,  and  that  they  have  no  title  if  the 
record  shows  none.  Here  the  record  shows  that  Schenk  had  a 
mortgage  from  the  owner,  and  wlion  the  defendant  purdiascd, 
he  liad  a  right  to  presume  tlio  grantees  under  Sclicnk  had  ac- 
quired only  liis  interest  as  mortgagee.  That  was  all  tlie  record 
disclosed,  and  any  otlier  construction  would  make  the  record  a 
snare,"     The  Ogden  case  is  then  referred  to  and  distinguished. 

In  Kerfoot  v.  Cronin,  105  111.  G09,  where  A,  in  wliom  the 
record  sliowed  no  title,  made  a  deed  of  trust  to  B  for  certain 
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real  estate,  which  was  recorded,  and  which  recited  that  it  was 
given  to  secure  two  notes  of  the  grantor  to  C,  in  whom  the  rec- 
ord of  deed  showed  the  title  for  the  purchase  money  of  the 
property,  and  C  indorsed  and  sold  the  notes,  and  after  the 
record  of  the  trust  deed  sold  and  conveyed  the  premises  to  in- 
nocent parties  for  value,  who  had  no  knowledge  of  any  prior 
conveyance  by  him  to  A,  or  of  the  deed  from  A  to  B,  or  the 
recitals  therein,  it  was  insisted  that  the  record  of  the  deed  from 
A  to  B  was  notice  to  such  subsequent  purchaser  from  C  of  the 
existence  of  the  deed  or  of  its  recitals,  bnt  we  held  the  contrary, 
on  the  ground  that  both  A  and  B  were  strangers  '^^^  to  the  chain 
of  title  acquired  by  the  purchasers,  and  we  said  (page  617)  :  "The 
principle  contended  for  by  appellant's  counsel  would,  as  we  con- 
ceive, require  every  record  that  might  possibly  affect  real  estate 
to  be  thoroughly  examined  before  a  party  could  be  protected  in 
taking  a  title  to  or  lien  upon  real  estate,  the  expense  and  burden 
of  which  would  practically  put  an  end  to  all  transactions  of  that 
kind.  The  law  imposes  no  such  burden.  In  the  present  in- 
stance the  defendants  were  only  required,  in  the  absence  of  ac- 
tual notice,  to  see  whether  the  records  showed  any,  and  what, 
deeds  by  or  Judgments  against  Walker,  They  were  not  required 
to  run  through  with  the  alphabet,  and  see  if,  by  possibility,  in 
some  deed,  no  matter  by  or  to  whom,  it  is  mentioned  that  the 
grantee  is  a  trustee  for  Walker  and  that  the  deed  is  made  to  se- 
cure the  payment  of  the  purchase  money." 

We  are  unable  to  perceive  upon  what  principle  the  appellant 
was  chargeable  with  notice  that  Dove  had  conveyed  the  title 
to  Nancy  Booker  because  of  her  mortgage  to  Mrs.  Cooper,  and 
hold  that  the  record  of  that  mortgage  was  not,  as  a  matter  of 
law,  sufficient  to  arouse  her  suspicion  or  put  her  upon  inquiry. 

Another  position  insisted  upon  by  counsel  for  appellees  is, 
that  John  W.  Booker,  in  the  purchase  of  the  land  by  Lottie  C. 
from  Dove,  was  her  agent,  and  that  she  is  chargeable  with  no- 
tice of  the  facts  known  to  him.  In  the  first  place,  we  do  not 
think  the  evidence  shows  that  he  was  her  agent  in  that  transac- 
tion. He  was,  at  most,  nothing  more  than  a  mere  messenger: 
Do\-le  V.  Teas,  4  Scam.  202.  Generally,  in  order  to  create  an 
agency  there  must  be  an  appointment  of  the  agent  by  the  prin- 
cipal and  an  acceptance  of  such  appointment.  The  agency  may 
be  implied  as  well  as  expressed,  but  the  proof  in  either  case  must 
be  clear  and  satisfactory  in  order  to  bind  the  principal.  IL  i 
also  true,  as  a  general  proposition,  that  notice  to  the  agent  of 
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facts  learnod  by  him  while  actually  engaged  in  the  business 
of  his  principal  *^^  is  notice  to  the  principal.  Notice  to  the 
agent  to  be  notice  to  the  principal  must,  as  a  general  rule,  be 
given  to  ..the  former  while  acting  in  the  course  of  his  employ- 
ment. An  exception  to  the  rule,  however,  is,  that  the  principal 
may  be  bound  by  knowledge  of  his  agent  obtained  in  a  former 
transaction — that  is,  one  not  connected  with  his  employment — 
provided  the  knowledge  is  so  definite  as  that  it  is,  or  must  be 
presumed  to  have  been,  present  in  the  agent's  mind  and  memory 
at  the  time  of  the  performance  of  his  duties  for  the  principal. 
These  rules  are  based  upon  the  presumption  that  the  agent  has 
acquired  knowledge  which  it  is  his  duty  to  impart  to  his  prin- 
cipal and  upon  the  presumption  that  he  has  performed  or  will 
perform  that  duty,  and  hence,  even  where  the  agency  is  clearly 
established  and  his  knowledge  sufficiently  proven,  whenever  it 
appears  that  the  agent  has  a  motive  or  interest  in  concealing  the 
fact  from  liis  principal,  the  latter  will  not  be  bound.  No  one 
can  read  the  evidence  in  this  record  without  reaching  the  con- 
clusion that  John  W.  Booker  had  a  fraudulent  and  selfish  pur- 
pose in  keeping  the  deed  to  his  wife,  Nancy,  off  of  the  records 
of  the  county,  and  also  in  his  dealings  with  his  present  wife.  If 
he  acted  as  her  agent  it  is  clear  that  he  was  not  seeking  or 
desiring  to  protect  her  interests.  In  other  words,  the  presump- 
tion that  he  would  discharge  his  duty  by  disclosing  to  his  wife 
the  facts  known  to  him  is  completely  overcome  by  his  conduct 
and  personal  interest  in  the  matter.  To  say  that  she  shoukl  he 
chargeable  with  tlie  knowledge  o1)tained  by  John  W.  Booker  of 
the  unrecorded  deed  in  1882,  not  communicated  to  her,  is,  it 
seems  to  us.  unreasonable  and  grossly  unjust. 

We  are  further  of  the  opinion  tliat  under  the  facts  of  this  case 
tlie  riglit  of  action  in  the  complainants  and  the  defendant  John 
W.  Booker  is  clearly  barred  botli  by  the  laches  of  Nancy 
Booker  and  those  claiming  under  her.  She  obtained  her  deed 
in  188';?.  She  died  in  1887.  some  five  years  after  she  obtained 
tlie  deed.  Tlie  appellant  *'''''*  obtained  her  deed  in  1804,  and  iiii- 
nic'liatcly  took  ])o.-;session  of  the  premises  and  has  remained  in 
such  po.->( '^sion  to  Die  present  time,  paying  all  taxes  assessed 
thereon.  The  comjdainants,  except  Elbridge  Booker,  have  re- 
tideil  in  the  same  county  in  which  the  land  is  situated  during 
all  this  time,  and  lie  has  only  Ijcen  absent  three  or  four  years. 
This  bill  was  not  filed  until  1899 — five  years  after  the  appel- 
lant placed  her  deed  upon  record  and  entered  into  possession  of 
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the  land.  Under  the  repeated  decisions  of  this  court  this  de- 
lay, unexplained,  is  such  laches  as  will  defeat  the  right  of  re- 
covery. In  Howe  v.  South  Park  Commrs.,  119  111.  101,  7  X.  E. 
333,  we  said  (119  111.  117,  7  N.  E.  346)  :  "The  doctrine  of 
laches,  as  understood  by  the  court,  has  been  often  declared  by 
its  previous  decisions  (citing  cases).  The  principle  that  lies 
at  the  foundation  of  all  the  cases  in  this  court  on  this  subject 
is,  the  party  who  challenges  the  title  of  his  adversary  to  real 
property  must  be  diligent  in  discovering  that  which  will  avoid 
the  title  or  render  it  invalid,  and  diligent  in  his  application  for 
relief.  Unreasonable  delay,  not  explained  by  equitable  cir- 
cumstances, has  always  been  declared  evidence  of  acquiescence, 
and  will  bar  relief.^'  The  only  pretense  of  an  excuse  for  the  de- 
lay in  this  case  is  that  the  complainants  were  kept  in  ignorance 
of  the  facts  by  the  false  representations  to  them  of  John  W. 
Booker,  their  father.  He  says :  "I  told  this  falsehood  about  this 
transaction  to  all  my  children.  I  have  said  to  each  of  them — I 
will  not  say  at  one  time — but  I  was  asked  this  question,  "^Is  it  true 
that  Lettie  has  a  deed  to  this  land  ?'  and  I  said,  'ISTo.'  I  repeat- 
edly said  that.  I  intentionally  and  willfully  made  the  state- 
ment. I  deceived  my  children.  I  kept  up  that  course  until 
they  found  out  better.  I  don't  know  whether  they  caught  me  in 
the  lie  or  not,  but  it  was  a  lie,"  etc.  It  can  scarcely  be  seriously 
contended  that  such  statements,  if  they  were  in  fact  made, 
would  be  a  sufficient  reason  for  the  delay.  The  complainants 
themselves  make  no  explanation  whatever — in  fact  did  not  tes- 
tify. Appellant's  ^*  deed  to  the  land  was  a  matter  of  public  rec- 
ord, and  she  was  in  the  open,  exclusive  possession  of  ths  same. 
Those  seeking  to  challenge  her  title  were  bound  to  take  notice  of 
her  claim  and  act  with  reasonable  diligence.  They  had  no  right 
to  rely  on  the  false  statement  of  their  father  tliat  she  luiJ  no 
deed. 

On  the  whole  record  we  are  convinced  that  the  court  beiow 
was  in  error  in  granting  the  prayer  of  complainants'  bill,  and 
its  decree  will  accordingly  be  reversed  and  the  cau^e  remanded, 
with  directions  to  dismiss  the  bill. 


A  PxcrcJiaser  of  Realtii,  acting  in  good  faith,  is  protected  by  the 
public  records,  unless  there  is  something  to  put  a  reasonable  man 
on  inquiry:  Lennartz  v.  Quilty,  191  111.  174,  85  Am.  St.  Eep.  260,  CU> 
N.  E.  913;  note  to  Day  v.  Brenton,  63  Am.  St.  Ecp.  471;  Mulline  v. 
Butte  Hardware  Co.,  25  Mont.  525,  87  Am.  St.  Rep.  430,  65  Pac.  ln04. 
If  he  buys  without  notice,  actual  or  constructive,  of  an  unrecorded 
deed,   he   acquires   title   as   against   those   claimiug   under   such    deed: 
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Scotch  Lumber  Co.  v.  Sage.  132  Ala.  598,  32  South.  607,  90  Am,  St, 
Eep.  932,  and  cases  cited  in  the  cross-reference  note  thereto.  But 
an  unrecorded  deed  is  generally  valid  as  between  the  parties  thereto 
and  as  to  all  others  who  have  notice  of  it:  Noyes  v.  Crawford,  118 
Iowa,  15,  96  Am.  St.  Eep.  363,  91  N.  W.  799;  McGhee  v.  Wells,  57 
S.  C.  280,  76  Am.  St.  Rep.  567,  35  S.  E.  529.  And  actual  notice  ia 
not  necessary  to  give  efifeet  to  it:  Anthony  v.  Wheeler,  130  111.  128, 
17  Am.  St.  Rep.  281,  22  N.  E.  494.  As  to  the  burden  of  proof  to  show 
the  good  faith  of  a  purchaser,  see  Parrish  v.  Mahany,  12  S.  Dak. 
278,  76  Am.  St.  Rep.  604,  81  N.  W.  295. 
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INDIANAPOLIS  STEEET  KY.  CO.  v.  WILSON. 

[161  Ind.  153,  66  N.  E.  950,  67  N.  E.  993.] 

CABBIEKS. — A  Ticket  is  Only  the  Evidence  of  the  Contract 

as  made  between  the  passenger  and  carrier;  and  if  it  fails  to  disclose 
the  true  contract,  its  infirmity  must  be  charged  to  the  carrier;  and 
the  latter  is  liable  for  the  natural  consequences  flowing  from  the 
defects  in  the  ticket  due  to  the  negligence  of  its  agents,     (p.  265.) 

CARRIERS — Correctness    of    Ticket A    Passenger    Has    the 

Eight  to  Presume  that  the  ticket  furnished  him  is  a  correct  expres- 
sion of  the  contract  made  between  him  and  the  carrier,     (p.  265.) 

CARRIERS — Defective  Ticket. — Where  a  passenger  is  aboard 
the  cars  of  a  carrier  without  the  proper  evidence  of  his  right  of 
passage,  due  to  the  mistake  or  fault  of  the  carrier's  agent,  and 
not  to  the  fault  of  the  passenger,  the  carrier's  agent  in  charge  of 
the  train  must  heed  or  accept  the  reasonable  explanations  of  the 
passenger  in  respect  to  the  ticket  in  dispute,     (p.  266.) 

STREET  RAILWAY — Wrong  Transfer,  Passenger's  Rights 
Under. — If  a  passenger  on  a  street-car,  when  he  calls  for  a  transfer 
over  a  certain  line,  is  given  a  transfer  over  a  different  line,  the 
carrier  is  liable  to  him  in  damages  if  he  is  expelled,  over  his  reason- 
able explanations,  from  the  car  when  he  tenders  the  transfer  and 
refuses,  on  its  rejection,  to  pay  an  additional  fare.      (pp.  273,  276.) 

F.  Winter,  W.  H.  Latta.  S.  N.  Chambers,  S.  0.  Tickens  and 
C.  W.  Moores,  for  the  appellant. 

W.  A.  Johnson  and  W.  J.  Beckett,  for  the  appellee. 

*^^  JOEDAN.  J.  Action  hv  appellee  against  appellant  to  re- 
cover dama,2"es  for  an  nnlawfiil  expulsion  from  one  of  its  street- 
cars. A  trial  hy  jury  resulted  in  appellee  beins:  ^''^  awarded 
damages,  and,  over  appellant's  motion  for  a  new  trial,  judgment 
was  rendered  on  the  verdict  of  the  jury.  From  this  judgTuent 
appellant  appeals,  and  the  sole  cpiestion  involved  is   Can  the  ex- 

(201) 
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pulsion  of  appellee  by  appellant  from  its  car,  under  the  circum- 
stances, be  legally  justified? 

The  following  are  facts  material  to  the  point  in  issue :  Appel- 
lant is  a  corporation  engaged  as  a  common  carrier  in  operating 
a  street  railway  in  the  city  of  Indianapolis.  By  the  provisions 
and  terms  of  the  franchise  granted  to  it  by  said  city,  and  under 
which  it  is  operating  its  railroad  therein,  a  passenger  on  the 
payment  of  the  required  fare  is  entitled  to  demand  and  receive, 
without  extra  charge,  from  the  conductor  of  the  car  upon  which 
he  first  takes  passage,  a  transfer  ticket,  which  entitles  him  to 
be  carried  as  a  passenger  over  the  line  to  which  he  is  trans- 
ferred. i\.ppellant's  grant  or  franchise,  which  it  obtained  from 
the  city  of  Indianapolis,  under  its  terms  and  conditions  not  only 
imposes  upon  it  the  duty  of  granting  to  the  passenger  the  privi- 
lege of  transfer  upon  his  request,  but  provides  particularly  that 
the  line  to  which  the  passenger  is  transferred  "shall  be  plainly 
indicated  on  said  transfer  ticket."  It  is  shown  that  appellee, 
on  the  evening  of  September  23,  1899,  took  passage  upon  one  of 
appellant's  cars  running  on  and  over  its  College  avenue  line, 
and  upon  paying  his  fare  he  requested  the  conductor  in  charge 
of  said  car  to  give  him  a  transfer  ticket  to  the  Virginia  avenue 
lino,  his  destination  being  a  point  on  the  latter  line.  Upon  his 
taking  passage  on  one  of  the  cars  running  on  and  over  the  Vir- 
ginia avenue  lino  tlie  conductor  in  charge  of  said  car  demanded 
fare  of  appellee,  and  the  latter  tendered  to  said  conductor  the 
transfer  ticket  which  he  had  received  from  the  College  avenue 
conductor.  Upon  the  tender  of  this  ticket  it  appears  that  a  con- 
troversy arose  between  appellee  and  the  conductor  on  the  Vir- 
ginia avenue  car  in  regard  to  said  tieket,  the  conductor  claim- 
ing that  the  ticket  was  a  South  East  street  transfer  instead  of  a 
Virginia  '^'^  avenue  transfer,  and  demanded  that  appellee  pay 
his  fare  or  leave  the  car.  He  explained  to  the  conductor  that 
he  had  requested  tlie  College  avenue  conductor  to  give  him  a 
transfer  ticket  to  the  Virginia  avenue  line,  and  had  received 
the  ticket  which  he  then  tendered.  The  following  is  what  ap- 
])olleo  testified  to  as  a  witness  upon  the  trial  in  respect  to  what 
took  ])hice  ])ot\vcen  him  and  the  conductor  after  he  took  passage 
on  the  A'irginia  avenue  car:  "The  conductor  asked  me  for  my 
fare,  and  ]  handed  him  this  transfer  ticket,  and  he  said  it  was 
not  a  Virginia  avenue  transfer.  I  said  I  got  it  from  the  College 
inenue  conductor  for  a  Virginia  avenue,  and  I  believe  it  is  a 
A'irginia  avenue,  and  I  examined  it  very  closely,  and  I  could 
liardlv  di.-tinfruish  it  tl^.en.     That  was  the  first  time  I  examined 


May,  1903.]       Indianapolis  St.  Ry.  Co.  v.  Wilson.  263 

it  very  closely.  I  told  him  I  received  it  from  the  College  avenue 
conductor,  and  asked  the  College  avenue  conductor  for  a  Vir- 
ginia avenue  transfer,  and  that  is  what  he  gave  me  for  a  Vir- 
ginia avenue  transfer.  He  said  it  was  a  South  East  street 
transfer,  and  I  thought  it  was  a  Virginia  avenue  transfer."  It 
appears  it  was  dark  when  the  appellee  boarded  the  College 
avenue  car,  but  the  latter  was  illuminated  with  electric  lights, 
and  he  is  shown  to  have  been  on  the  car  for  about  ten  minutes 
before  he  alighted  therefrom  to  take  passage  on  the  transfer 
line.  The  transfer  ticket  was  of  the  usual  form  used  by  the 
company,  and  contained  spaces  or  points  where  the  conductor 
was  to  punch  in  order  to  indicate  the  line  to  which  the  passen- 
ger was  to  be  transferred.  Immediately  at  the  left  of  the  word 
■"Virginia"  was  the  word  "avenue."  The  last  five  letters  of  the 
word  "Virginia"  ran  through  the  dark  space  in  which  the  con- 
ductor was  to  punch  to  indicate  that  the  passenger  had  been 
transferred  to  the  Virginia  avenue  line.  Immediately  below 
this  space  was  one  intended  to  be  punched  in  the  event  the  pas- 
senger was  transferred  to  South  East  street,  a  line  dividing 
the  two  spaces.  In  punching  tlie  transfer  ticket  in  question  it 
appears  that  ^^^  the  College  avenue  conductor  had  awkwardly 
used  the  punch,  and,  instead  of  plainly  indicating  that  appellee 
had  been  transferred  to  the  Virginia  avenue  line,  he  punched 
out  what  might  be  said  to  be  the  entire  space  opposite  South 
East  street,  and  also  a  part  of  the  Virginia  avenue  space,  the 
puncture  made  extending  across  the  line  dividing  the  two  spaces, 
and  this,  as  it  seems,  gave  rise  to  the  controversy  between  ap- 
pellee and  the  conductor  of  the  Virginia  avenue  line;  the  latter 
insisting  that  the  ticket  indicated  that  the  former  had  been  trans- 
ferred to  the  South  East  street  line,  while  appellee,  on  the  other 
hand,  insisted  that  he  had  requested  a  transfer  to  the  Virginia 
avenue  line,  and  stated  that  he  believed  the  ticket  indicated  such 
transfer.  Upon  appellee's  refusal  to  pay  the  additional  fare 
which  the  conductor  on  the  Virginia  avenue  line  demanded,  he 
w^as  forcibly  ejected  from  the  car  by  the  conductor  and  motor- 
man. 

Appellee,  as  the  facts  show,  became  a  passenger  upon  one  of 
appellant's  street-cars,  and  paid  the  required  fare,  and  thereupon 
requested,  as  he  had  a  right  to  do,  to  be  furnislied  a  tran>fi^r 
ticket  over  the  Virginia  avenue  line  of  appellant's  road,  in  order 
that  he  might  be  carried  to  the  end  of  his  journey.  Upon  tlio 
payment  of  his  fare  and  making  the  request  whicli  lie  did,  th.e 
-duty  then  rested  upon  appellant,  under  the  provision?  and  condi- 
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tions  of  the  franchise  which  it  had  obtained  from  the  city  of 
Indianapolis,  to  furnish  or  provide  appellee,  as  such  passenger, 
with  a  transfer  ticket  plainly  indicating  thereby  the  line  of  its 
railway  to  which  he,  in  accordance  with  his  request,  had  been 
transferred,  and  over  which,  under  the  circumstances,  he  had  the 
right  to  be  carried.  It  is  possibly  true,  as  counsel  for  appellant 
ircemingly  insist,  that  appellee  had  ample  time  and  opportunity 
to  inspect  his  transfer  ticket,  and  thereby  ascertain  whether  the 
conductor  of  the  College  avenue  car  had  properly  performed  his 
duty  by  correctly  indicating  the  line  of  transfer. 

^^"^  The  duty  of  inspection,  nnder  the  circumstances,  the  law 
did  not  exact  of  him,  for,  in  the  absence  of  any  notice  to  the 
contrary,  he  had  the  right  to  presume  that  appellant's  con- 
ductor and  agent  had  correctly  discharged  his  duty  in  punching 
the  ticket,  and  thereby  indicating  the  transfer  over  the  line  in 
accordance  with  his  request.  Appellee  liad  nothing  to  do  with 
the  preparation  of  the  ticket,  for  appellant  seems  to  have  pre- 
scribed the  form  and  contents  thereof,  and  also  the  method  or 
means  to  be  employed  to  indicate  or  point  out  thereon  the  line 
of  its  railway  over  which  a  transferee  was  entitled  to  be  carried. 
The  many  words,  figures,  spaces,  and  abbreviations  which  the 
ticket  furnished  by  appellant  to  appellee,  as  exhibited  by  the 
record,  contained,  would  prima  facie  be  unintelligible  to  many 
persons,  and  certainly  it  would  be  an  unreasonaltle  imposition  to 
require  of  a  passenger,  upon  receiving  one  of  these  tickets,  the 
duty  to  inspect  the  same  in  order  to  discover  if  the  conductor 
]:ad  made  a  mistake  in  the  performance  of  his  duty.  Appellee, 
a  mere  passenger,  under  the  circumstances,  was  not,  in  the  eye 
of  the  law,  either  presumed  or  bound  to  know  the  meaning  of 
the  various  figures,  abbreviations,  punch  marks,  and  other  mys- 
tic symbols  which  the  transfer  ticket  in  question  contained. 
These  possibly  could  only  be  correctly  interpreted  or  read  in  the 
light  of  the  rules  and  regulations  adopted  by  appellant  com- 
])any  for  the  guidance  of  its  conductors  and  employes.  aSTeither 
was  he  presumed  to  know  or  required  to  take  notice  of  these 
rules  and  rcgulaiions  made  by  appellant  for  the  aforesaid  ])ur- 
poses.  Tlie  above  propositions  are  well  and  firmly  estal)lislK'(l 
])}•  the  autliorities.  It  may  be  said,  it  is  true,  that  there  is  a 
sliarp  conflict  bdwecn  the  autlK)ritics  in  respect  to  tlie  ques- 
tion as  lo  whetluT  a  ticket  furnislied  by  a  common  carrier  for 
transportation  sliall  be  treated  and  regarded  as  conclusive  evi- 
dence of  the  holder's  right  of  passage. 
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158  There  is  a  line  of  decisions  which  affirms  the  rule  that 
the  ticket  must  be  considered  as  conclusive  evidence  of  the  pas- 
senger's rights,  although  it  may  not,  in  its  true  sense,  express 
or  evidence  the  contract  into  which  the  passenger  and  the  car- 
rier entered.     These  cases  hold  that,  in  the  event  a  ticket  is 
defective,  the  defects  of  which  are  due  to  the  negligence  or  care- 
lessness of  the  agent  or  agents  of  the  carrier,  then,  under  the 
circumstances,  the  expulsion  of  the  holder  thereof,  upon  his 
refusal  to  pay  the  additional  fare  required,  is  justified.     While, 
on  the  other  hand,  there  is  another  long  line  of  cases  which  rule 
to  the  contrary,  and  deny  the  conclusive  force  of  a  ticket  fur- 
nished by  the  carrier  to  the  passenger.     The  latter  cases,  in 
effect,  affirm  that  the  ticket  is  only  the  evidence  of  the  contract 
as  made  between  the  passenger  and  the  carrier,  and  if  it  fails 
to  disclose  the  true  contract^  its  infirmity  or  fault  in  this  respect 
must  be  charged  to  the  carrier,  and  the  latter  is  liable  for  the 
natural  consequences  resulting  by  reason  of  the  defects  in  the 
ticket  due  to  the  negligence  of  its  agents.     They  affirm  the  rule 
that  inasmuch  as  the  passenger  is  neither  required  under  the 
law,  nor  in  fact  permitted,  to  print,  write,  or  stamp  the  ticket, 
or  to  have  anything  to  do  whatever  with  its  preparation,  this 
privilege  or  right  being  reserved  by  the  carrier  to  itself,  there- 
fore the  passenger  has  the  right  to  believe  or  presume  in  the 
absence  of  notice  to  the  contrary,  that  the  ticket  furnished  and 
delivered  to  him  is  a  correct  expression  of  the  contract  as  made 
between   him  and   the   carrier.     The    following   authorities  or 
cases  decided  by  the  higher  courts  of  other  states  are  adverse  to 
the  contention  of    counsel  for    appellant  in    the  case  at    bar. 
Many  of  them  directly,  and  others  in  effect  indirectly,  deny  the 
conclusive  force  of  a  railroad  ticket  sold  by  the  carrier  to  a 
passenger:  Trice  v.  Chesapeake  etc.  R.  R.  Co.,  40  W.  Va.  271, 
21  S.  E.  1022;  Is'orthern  Pac.  R.  R.  Co.  v.  Pauson,  70  Fed.  585, 
17  C.  C.  A.  287;  Ray  v.  Courtland  etc.  Traction  Co.,  19  App.  Div. 
530,  i5»  46  K  Y.  Supp.  521 ;  Jenkins  v.  Brooklyn  Heights  Ry. 
Co.,  29  App.  Div.  8,  51  N".  Y.  Supp.  216;  Eddy  v.  Syracuse  etc. 
Ry.  Co.,  50  App.  Div.  109,  63  N.  Y.  Supp.  645 ;  New  York  etc. 
R.  Co.  V.  Winters,  143  U.  S.  60,  12  Sup.  Ct.  Rep.  356;  Murdock 
V.  Boston  etc.  R.  R.  Co.,  137  Mass.  293,  50  Am.  Rep.  307;  Gulf 
etc.  Ry.  Co.  v.  Rather,  3  Tex.  Civ.  App.  72,  21  S.  W.  951; 
Gulf  etc.  Ry.  Co.  v.  Copeland,  17  Tex.  Civ.  App.  55,  42  S.  W. 
239;  Texas^etc.  R.  R.  Co.  v.  Dennis,  4  Tex.  Civ.  App.  90,  23 
S.  W.  400;  St.  Louis  etc.  R.   Co.  v.  Mackie,  71  Tex.  401.  10 
Am.  St.  Rep.  766,  9  S.  W.  451;  Missouri  Pac.  R.  Co.  v.  Mar- 
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tmo,  2  Tex.  Civ.  App.  634,  18  S.  W.  1066,  21  S.  W.  781 ;  Burn- 
ham  V.  Grand  Trunk  E.  Co.,  63  Me.  298,  18  Am.  Eep.  220; 
Ellsworth  V.  Chicago  etc.  R.  E.  Co.,  95  Iowa,  98,  63  N.  W.  584; 
Yorton  v.  Milwaukee  etc.  E.  Co.,  62  Wis.  367,  21  K  W.  516, 
23  N.  W.  401 ;  Philadelphia  etc.  E.  E.  Co.  v.  Eice,  64  Md.  63, 
21  Atl.  97;  Appleby  v.  St.  Paul  City  E.  Co.,  54  Minn.  169, 
40  Am.  St.  Eep.  308,  55  N.  W.  1117;  Laird  v.  Pittsburg  Trac- 
tion Co.,  166  Pa.  St.  4,  31  Atl.  51;  Hot  Springs  E.  E.  Co.  v. 
Deloney,  65  Ark.  177,  67  Am.  St.  Eep.  913,  45  S.  W.  351; 
Head  V.  Georgia  Pac.  Ey.  Co.,  79  Ga.  358,  11  Am.  St.  Eep. 
434,  7  S.  E.  217;  Georgia  etc.  E.  E.  Co.  v.  Olds,  77  Ga.  673; 
Hufford  V.  Grand  Eapids  etc.  E.  E.  Co.,  64  Mich.  631,  8  Am. 
St.  Eep.  859,  31  N.  \V.  544;  Georgia  E.  E.  etc.  Co.  v.  Dough- 
erty, 86  Ga.  744,  22  Am.  St.  Eep.  499,  12  S.  E.  747;  Kansas 
City  etc.  E.  E.  Co.  v.  Eiley,  68  Miss.  765,  24  Am.  St.  Eep.  309, 
9  South.  443;  Lawshe  v.  Tacoma  Ey.  etc.  Co.,  29  Wash.  681, 
70  Pac.  118;  O'Eourke  v.  Street  Ey.  Co.,  103  Tenn.  124,  76 
Am.  St.  Eep.  639,  52  S.  W.  872 ;  Wood  on  Eailroads,  2d  ed., 
sec.  349;  25  Am.  &  Eng.  Ency.  of  Law,  1075,  1076.  The  fol- 
lowing decisions  of  our  own  courts  are  in  harmony  with  and 
support  the  doctrine  affirmed  by  the  decisions  in  the  foregoing 
cases:  Pittsburg  etc.  E.  E.  Co.  v.  Hennigh,  39  Ind.  509;  To- 
ledo etc,  E.  E.  Co.  V.  McDonough,  53  Ind.  289 ;  Lake  Erie  etc. 
E.  E.  Co.  V.  Fix,  i«o  88  Ind.  381,  45  Am.  Eep.  464;  Penn- 
sylvania Co.  V.  Bray,  125  Ind.  229,  25  K  E.  439;  Louisville 
<'tc.  E.  E.  Co.  V.  Conrad,  4  Ind.  App.  83,  30  N.  E.  406;  Chi- 
cago etc.  E.  E.  Co.  V.  Graham,  3  Ind.  App.  28,  50  Am.  St.  Eep. 
256,  29  N".  E.  170;  Cleveland  etc.  E.  E.  Co.  v.  Beckett,  11  Ind. 
App.  547,  39  N.  E.  429;  Evansville  etc.  E.  E.  Co.  v.  Gates, 
14  Ind.  App.  172,  41  N.  E.  712;  Cleveland  etc.  E.  E.  Co.  v. 
Kinsley,  27  Ind.  App.  135,  87  Am.  St.  Eep.  245,  60  X.  E.  109. 

The  extent  to  which  these  cases  support  the  doctrine  in  ques- 
tion and  sustain  appellee's  right  to  a  recovery  in  this  case  is 
that  where  the  passenger  is  aboard  the  cars  of  the  carrier  with- 
<nit  tlie  proper  evidence  or  token  of  his  right  of  passage,  which 
is  due  to  tlie  mistake  or  fault  of  the  carrier's  agent,  and  not 
to  the  fault  of  the  passenger,  then  under  such  circumstances, 
llie  carrier's  agent  in  charge  of  the  train  must  heed  or  accept 
the  reasonable  explanations  of  the  passenger  in  regard  to  the 
ticket  in  dispute. 

An  examination  of  tlie  cases  pro  and  con  upon  the  question 
herein  involved  convinces  us  that  the  weight  of  authority  and 
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ihe  better  reason  are  against  the  contention  of  counsel  for  ap- 
pellant, and  that  the  right  of  the  appellee  to  recover  under  the 
iacts  in  this  appeal  is  well  supported  by  the  decisions  of  our 
own,  as  well  as  other  courts. 

We  deem  it  useful  specially  to  refer  to  some  of  the  many  de- 
■eisions  herein  above  cited  several  of  which  are  virtually  identi- 
cal with  the  case  before  us,  for  consideration.  In  the  appeal 
of  Pennsylvania  Co.  v.  Bray,  125  Ind.  229,  25  N.  E.  439,  it 
-appears  that  the  passenger  presented  to  the  conductor  of  the 
railroad  company  a  going  coupon  of  a  round-trip  ticket  from 
Mooresville  to  Indianapolis  as  his  fare  from  Indianapolis  to 
Mooresville.  This  coupon  the  conductor  refused  to  receive  upon 
the  ground  that  it  was  the  wrong  coupon.  It  is  disclosed  that 
this  was  the  first  knowledge  that  the  passenger  had  that  the 
■coupon  which  he  presented  was  the  going  instead  of  the  return- 
ing part  of  the  ticket,  and  he  explained  to  the  conductor  that 
he  had  purchased  the  ticket  a  few  days  previous  from  the  com- 
pany, and  *®^  had  presented  it  to  a  conductor  in  charge  of  one 
of  the  company's  trains  going  from  Mooresville  to  Indianapolis, 
and  the  conductor  took  up  the  returning  coupon,  and  gave  him 
hack  the  going  coupon.  This  statement  or  explanation  upon 
ihe  part  of  the  passenger  tlie  conductor  refused  to  accept  or 
heed,  but  demanded  fare,  and  upon  refusal  to  pay  the  same  he 
ojected  the  passenger  from  the  car.  This  court  held  that  the 
expulsion,  under  the  circumstances,  was  wrongful,  and  that  the 
passenger  was  entitled  to  recover  damages  therefor. 

In  tlie  appeal  of  Lawshe  v.  Tacoma  Ey.  etc.  Co.,  29  Wash. 
•081,  70  Pac.  118,  recently  decided  by  the  supreme  court  of 
AVashington,  the  facts  are  virtually  identical  with  those  in  the 
■case  at  bar.  It  is  disclosed  that  the  railway  company  in  that 
case  was  a  common  carrier,  engaged  in  operating  a  street-car 
line  in  the  city  of  Tacoma,  and  issued  transfer  tickets  to  pas- 
:sengers,  good  for  passage  over  the  various  connecting  lines 
operated  by  the  said  company.  The  plaintiff  in  tliat  case  be- 
■came  a  passenger  on  a  street-car  running  over  the  Pacific 
avenue  line,  and  requested  a  transfer  to  the  I  street  line.  By 
mistake  it  appears  the  conductor  gave  him  a  transfer  ticket  to 
&  line  other  than  the  I  street  line.  Xot  observing  the  mistake, 
Ihe  plaintiff  took  passage  on  a  car  running  over  the  I  street 
line,  and  presented  the  ticket  to  the  conductor  in  charge  tliercof, 
who  refused  to  accept  it,  and  demanded  fare,  wliich  tlie  ])laintitT 
declined  to  pay,  and  consequently  he  was  ejected  from  the  car. 
Tlie  court  held,  under  the  facts,  that  his  expulsion  was  wrong- 
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fill,  for  which  he  was  entitled  to  a  recovery.  In  the  course  of 
the  opinion  the  court  said:  "It  seems  to  us  that  in  accordance 
with  the  general  principles  of  law  the  appellant  should  recover. 
It  is  too  plain  for  argument  that  only  the  right  to  sue  for  the 
recovery  of  the  fare  or  a  portion  of  the  fare  received  by  the 
company  will  be  totally  inadequate,  and,  through  the  plain, 
every-day  law  governing  agency,  the  company  is  responsible 
^"^  for  the  acts  of  its  agent  and  for  his  mistakes.  This  mis- 
take it  was  the  duty  of  the  company  to  correct.  It  must  neces- 
sarily correct  it  through  its  agents.  It  makes  no  difference,  in 
reason,  that  the  agent  who  was  called  upon  to  correct  the  mis- 
take was  another  and  different  agent  from  the  one  who  made 
the  mistake.  They  were  both  agents  of  the  company,  and  the 
act  of  the  first  conductor  was  in  effect  the  act  of  the  second  con- 
ductor, because  the  acts  of  both  were  the  acts  of  the  company, 
the  company  having,  for  its  own  convenience,  intrusted  its  busi- 
ness to  two  agents  instead  of  one.  The  contract  was  made 
when  the  passenger  paid  the  fare,  and  it  was  a  contract,  not 
with  any  particular  agent  of  the  company,  but  with  the  com- 
,])any  through  its  agents.  The  first  conductor,  who  made  the 
mistake,  was  not  the  agent  of  the  passenger,  but  was  the  agent 
of  the  company,  and  his  mistake  was  therefore  the  mistake  of 
the  company.  If  any  other  rule  prevailed,  the  result  would  be 
tliat  the  company  would  be  allowed  to  deprive  tlie  passenger 
of  part  of  the  benefit  of  his  contract  on  account  of  the  mistake 
made  by  the  company,  and  for  which  he  was  in  nowise  to  blame, 
for  he  had  a  right  to  assume  that  the  conductor  furnished  him 
with  the  transportation  for  which  he  asked  and  for  which  he 
I^aid." 

In  the  case  of  O'Eourke  v.  Citizens'  Street  Rv.  Co.,  103  Tenn. 
124,  76  Am.  St.  Rep.  G39,  52  S.  W.  872,  the  plaintiff  with  his 
wife  and  three  children  took  passage  on  a  Beale  and  Lane 
avenue  street-car  of  the  defendant's  road  in  the  city  of  Mem- 
]>]\]<.  I^pon  paying  the  proper  fares,  he  requested  to  be  fur- 
iii>]icd  by  tlic  conductor  in  cliarge  of  the  car  with  the  requisite 
nutnlicr  of  transfer  tickets  to  a  nortli-bound  Main  street-car 
of  the  same  coiupaiiy.  The  conductor  punched  the  tickets  in 
such  a  maniuT  as  to  indicate  that  the  tiirc  of  their  issue  was 
]  :40  V.  ^r.  wlicn  in  fact  tlioy  were  issued  nearly  an 
hour  later,  and  were  fully  witliin  tlie  time  limit.  The  conduc- 
tor in  cliarire  ^<*-"'  of  the  transfer  car.  over  the  plaintiff's  ex- 
planation showing  that,  the  first  conductor,  in  punching  the 
tickets,  must  have  made  a  mistake  in  the  time,  refused  to  ac- 
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cept  them,  claiming  that  under  the  rules  of  the  company  the 
time  limit  of  the  tickets  had  expired,  and,  the  plaintiff  refusing 
to  pay  additional  fare,  he  and  his  family  were  expelled  from 
the  car.  The  supreme  court  in  that  case  on  appeal  held  that 
the  expulsion  was  wrongful  and  the  plaintiff  was  entitled  to 
recover  damages  therefor.  In  speaking  in  respect  to  the  rules 
of  law  governing  the  case,  the  court  said :  "The  ticket,  whether 
for  transfer,  as  in  the  present  case,  or  for  original  passage,  may 
well  be  called  the  carrier's  written  direction  by  one  agent  to  an- 
other agent  concerning  the  particular  transportation  in  hand; 
and  if  the  direction  be  contrary  to  the  contract,  and  expulsion 
follow  as  a  consequence,  the  carrier  must  be  answerable  for  all 
proximate  damages  ensuing  therefrom,  just  as  any  other  prin- 
cipal is  liable  for  the  injurious  result  of  misdirection  to  his 

agent The  plaintiff  had  a  right  to  believe  the  transfer 

ticket  all  it  should  be.  With  it  he  diligently  sought  and 
promptly  entered  the  first  transfer  car,  and,  upon  being  chal- 
lenged by  the  conductor  of  that  car  as  too  late  to  use  the  ticket, 
he  made  a  fair  and  reasonable  statement,  showing  that  he  had 
just  left  the  first  car  and  that  the  first  conductor  must  have 
wrongly  indicated  the  hour  of  issuance  on  the  face  of  the  ticket. 
On  that  statement  the  plaintiff  should  have  been  allowed  to 
pursue  his  journey  to  its  end.  He  owed  the  company  no  other 
duty,  and  his  expulsion  under  such  circumstances  was  a  tor- 
tious breach  of  the  contract,  for  which  he  became  entitled  to 
recover  for  all  approximately  resulting  damages,  including  those 
for  humiliation  and  mortification,  if  such  were  in  fact  sus- 
tained." 

In  the  case  of  Laird  v.  Pittsburg  Traction  Co.,  IGG  Pa.  St. 
4,  31  Atl.  51,  a  conductor  of  the  defendant's  street-car  issued 
a  transfer  ticket  to  the  plaintiff.  This  ticket  contained  ^*^^  two 
punch  marks  in  respect  to  the  time  of  its  issue.  One  indicated 
7:30  A.  M.  and  the  other  9  A.  M.  The  conductor  on  the 
transfer  car  refused  to  accept  it  upon  the  ground  that  it  was 
two  hours  old,  and  not  within  the  time  limit  as  provided  by 
the  rules  of  the  company.  The  plaintiff  explained  to  him  that 
the  ticket  had  been  in  fact  issued  at  9  A.  M.,  just  before  he 
took  passage  on  the  transfer  car.  On  his  refusal  to  pay  the  faro 
demanded  he  was  ejected  from  the  car.  The  court  in  tliat 
appeal  held  that  the  company  was  liable  for  the  wrongful  ex- 
pulsion of  the  plaintiff,  for  the  reason  that  it  was  responsible 
for  the  defective  or  doubtful  character  of  the  transfer  ticket. 
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In  the  case  of  Hufford  v.  Grand  Eapids  etc.  Ey.  Co.,  64  Mich. 
631,  8  Am.  St.  Eep.  859,  31  N.  W.  544,  the  agent  of  the  rail- 
road company  sold  and  delivered  to  the  plaintiff  as  a  good  ticket 
one  which  had  been  canceled.  The  conductor  declined  to  re- 
ceive it,  and  the  plaintiff,  in  order  to  prevent  his  expulsion  from 
the  car,  paid  the  fare  which  the  conductor  exacted.  He  insti- 
tuted an  action  for  damages,  and  the  supreme  court  of  Michigan, 
in  the  appeal  cited,  sustained  his  right  to  recover.  The  case 
appears  to  have  been  twice  appealed  to  the  supreme  court,  the 
first  decision  being  reported  in  53  Mich.  118,  18  N.  W.  580, 
entitled  Hufford  v.  Grand  Eapids  etc.  Ey.  Co.,  and  the  decision 
in  that  appeal  is  cited  by  counsel  for  appellant  in  the  case  at 
bar  in  support  of  their  contention.  It  is  true  that  the  court 
in  the  first  appeal  affirmed  that,  as  between  the  passenger  and 
tlie  conductor,  the  ticket  must  be  regarded  as  the  conclusive  evi- 
dence of  the  extent  of  the  passenger's  right  to  travel,  but  in  the 
second  appeal— 64  Mich.  631,  8  Am.  St.  Eep.  859,  31  N.  W. 
544 — the  court  seems  to  have  modified  its  holding  in  the  first 
appeal,  saying:  "When  the  plaintiff  told  the  conductor  on  the 
train  tliat  he  had  paid  his  fare,  and  stated  the  amount  he  had 
paid  to  the  agent  who  gave  him  the  ticket  he  presented,  and 
told  him  it  was  good,  it  was  the  duty  of  the  conductor  to  ac- 
cept the  statement  of  ^^^  the  plaintiff  until  he  found  out  it 
was  not  true,  no  matter  what  the  ticket  contained  in  words, 
figures,  or  other  marks." 

In  Ellsworth  v.  Chicago  etc.  E.  E.  Co.,  95  Iowa,  98,  63  N.  ^Y. 
584,  the  ticket  agent  of  the  defendant  sold  the  plaintiff  a  ticket 
wliich  by  mistake  of  the  agent  was  antedated  three  days  from 
tlie  time  of  its  purchase.  The  plaintiff  presented  it  for  passage 
(»n  tlie  day  it  was  actually  issued,  but  the  conductor  in  charge 
of  the  train  refused  to  accept  it  because  on  its  face  it  disclosed 
that  the  time  for  using  it  had  expired.  The  plaintiff  refused 
to  pay  the  fare,  and  was  ejected.  The  court,  under  the  facts, 
held  that  the  railroad  company  was  liable  for  damages  by  rea- 
son of  the  unlawful  expulsion  of  the  plaintiff. 

In  ICvansville  etc.  E.  E.  Co.  v.  Gates,  14  Ind.  App.  172,  41 
X.  E.  712.  tlie  passenger  requested  of  the  railroad  company's 
agent  at  Evansville  a  ticket  from  the  latter  city  to  the  city  of 
Tcrre  Haute,  and  paid  therefor  the  regular  price  of  the  fare. 
By  mistake  the  agent  furnished  and  delivered  to  the  passenger 
a  ticket  good  only  from  Evansville  to  Vincennes,  a  station  on 
the  carrier's  road  between  Evansville  and  Terre  Haute.  The 
passenger,  without  any  fault  on  his  part,  believing  the  ticket  so 
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furnished  and  delivered  to  him  h}''  the  agent,  under  his  request, 
was  in  compliance  therewith^  took  passage  on  a  train  running 
from  Evansville  to  Terre  Haute,  and  surrendered  the  ticket  in 
question  to  the  conductor  in  charge  of  the  train.  After  the 
train  had  passed  beyond  Vincennes,  the  conductor  demanded 
of  him  additional  fare  on  the  ground  that  the  ticket  which  he 
had  surrendered  was  only  good  from  Evansville  to  Vincennes. 
The  passenger  explained  the  situation  in  regard  to  the  ticket 
to  the  conductor,  informing  him  that  the  ticket  which  he  had 
surrendered  to  him  was  one  good  from  Evansville  to  Terre 
Haute,  which  he  had  purchased  and  paid  for,  and  that  he  had 
no  money  with  which  to  pay  additional  or  extra  fare  **'**  as  the 
conductor  demanded.  The  conductor  refused  to  heed  or  accept 
his  explanation,  and  upon  the  failure  of  the  passenger  to  pay 
the  fare  demanded,  he  was  ejected.  It  was  held  in  that  case, 
under  the  circumstances,  that  he  was  entitled  to  recover  dam- 
ages for  the  wrongful  expulsion.  In  answering  the  contention 
of  appellant  in  that  appeal  that  it  is  impracticable  for  a  con- 
ductor to  investigate  the  explanations  or  statements  of  a  pas- 
senger in  regard  to  his  ticket,  for  the  reason  that  while  so  doing 
the  passenger  may  reach  his  destination  and  depart  from  the 
train,  and  that  the  company  cannot  pursue  him  without  incon- 
venience and  expense,  the  court  said,  at  page  178 :  "This  is  not 
much  more  impracticable  than  for  a  passenger  to  pay  a  second 
time  who  has  no  more  money;  nor  is  it,  perhaps,  much  more 
inconvenient  for  the  company  to  pursue  the  passenger  for  his 
fare  than  for  the  passenger  to  go  to  the  expense  and  trouble  of 
convincing  the  company  that  its  official  has  made  a  mistake 
and  compelling  the  return  of  the  money  improperly  exacted.  As 
a  rule,  the  amount  involved  and  the  expense  and  trouble  re- 
quired would  be  widely  disproportionate." 

In  Wood  on  Eailroads,  second  edition,  section  349,  tlie  au- 
thor says:  "Where  the  passenger  asks  and  pays  for  a  certain 
ticket,  and  the  station  agent  by  mistake  gives  him  a  different 
one,  which  does  not  entitle  him  to  the  passage  desired,  the  con- 
ductor has  no  right  to  expel  him,  and  the  company  is  liable  in 
damages  if  he  is  expelled.  The  passenger  has  a  right  to  rely 
on  the  agent  to  give  him  the  right  ticket.  There  are  authori- 
ties which  hold  the  other  way,  but  it  seems  that  their  views  are 
indefensible.'^ 

In  25  American  and  English  Encyclopedia  of  Law,  1076,  the 
authors  of  this  work,  after  stating  that  some  of  the  authorities 
assert  that  a  railroad  company  cannot  be  expected  to  listen  to 
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the  passenger's  explanation  in  regard  to  the  ticket  in  dispute; 
that  the  passenger  should  either  pay  the  fare  demanded  by  the 
conductor  or  leave  the  train,  and  then  sue  the  company  *^''  for 
a  breach  of  contract;  otherwise,  if  he  attempts  to  remain  on 
the  train  without  paying  the  fare,  and  is  expelled  therefrom, 
he  can  recover  no  damages  for  the  expulsion — say:  "Others 
hold  that  the  conductor  has  no  right  to  expel  the  passenger, 
and  if  he  does  so,  the  company  is  liable  for  damages  therefor. 
The  latter  would  seem  to  be  the  better  doctrine — it  certainly  has 
the  support  of  the  more  recent  cases." 

In  Hot  Springs  E.  R.  Co.  v.  Deloney,  65  Ark.  177,  67  Am. 
St.  Rep.  913,  45  S.  W.  351,  the  passenger  presented  to  the 
conductor  of  the  defendant's  train  a  ticket  which  he  had  pur- 
chased for  passage  to  a  certain  point  on  the  railroad.  This 
ticket,  by  mistake  or  fault  of  the  ticket  agent,  had  not  been 
properly  made  out  so  as  to  show  that  the  passenger  was  en- 
titled to  passage  to  the  place  to  which  he  had  paid  his  fare. 
On  his  refusal  to  pay  the  additional  fare  demanded,  he  was 
ejected.  It  was  held  in  that  case  that  the  expulsion  was  wrong- 
ful, and  the  company  liable  therefor  in  damages.  The  appel- 
lant in  that  appeal  insisted  that  the  conductor  could  only  rely 
upon  the  face  of  the  ticket  to  determine  his  duty  in  the  promises, 
and  was  not  required  to  heed  the  explanations  of  the  passenger 
to  the  effect  that  the  ticket  agent  had  made  a  mistake  in  issuinsr 
the  ticket.  This  contention  was  opposed  by  counsel  for  appel- 
lee. The  court,  after  reviewing  the  authorities  pro  and  con, 
said  :  "There  is  this  much  to  be  said,  however,  and  that  is  that 
the  tendency  of  more  recent  decisions  is  toward  at  least  a  con- 
servative view  of  the  principle  contended  for  l)y  appellee's  coun- 
sel ;  and  we  adopt  that  in  this  case,  to  wit,  that,  notwithstand- 
ing the  conductor  has  only  carried  out  the  company's  rules  and 
regulations,  and  these  are  reasonable,  and  lie  therefore  may  be 
exonerated  from  blame  personally,  yet,  as  the  company,  through 
its  ticket  acrent  acting  for  it,  was  guilty  of  doinsr  that  which 
produced  all  the  injury  the  plaintiff  may  have  suffered  from 
being  ])ut  off  the  train,  it  is  liable  for  such,  and  cannot  shield 
itself  Ixhind  the  ^^"^  faithfulness  of  its  servant,  the  conductor, 
for  its  neiilii'-cnco  in  not  delivering  a  proper  ticket  to  the  plain- 
tiff, anil  has  not  only  injured  the  plaintiff,  if  indeed  he  was  in- 
jured, but  placfd  tlic  conductor  in  the  attitude  of  participating 
in  the  wrongdoing,  while  yet  performing  his  duty  personally, 
while  of  course  ignorant  of  the  wrong  done  to  the  i)laintiff,  if 
anv  was  done,"' 
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Ordinarily,  as  the  authorities  affirm,  a  railroad  ticket  for  pas- 
sage is  regarded  as  a  mere  token,  voucher,  or  receipt  adopted  by 
the  carrier  for  its  convenience  to  show  that  the  passenger  to 
whom  it  has  been  issued  or  sold  has  paid  the  required  fare  for 
his  right  to  be  carried  from  one  point  on  the  railroad  to  another. 
It  is  merely  evidence  of  such  right  and  cannot  be  said,  in  its 
ordinary  form,  as  such  a  token  or  voucher,  to  constitute  the  sole 
contract  for  passage  between  the  carrier  and  the  passenger. 
But  where  a  railroad  ticket,  in  addition  to  the  ordinary  and 
usual  form,  contains  some  reasonable  stipulation,  limitation,  or 
condition  to  which  the  purchaser  has  assented,  then  it  may  be 
said  as  to  such  stipulation,  limitation  or  condition,  it  consti- 
tutes a  binding  contract  between  the  parties :  25  Am.  &  Eng. 
Ency.  of  Law,  1074,  1075,  and  authorities  there  cited;  Elliott 
on  Railroads,  sec.  1593. 

There  can  be  no  sound  reason  advanced  for  holding  that  such 
-a  voucher  or  token  as  is  a  passage  ticket  in  its  ordinary  form 
must  be  regarded  or  considered  as  the  exclusive  evidence  of  the 
passenger's  right  to  be  carried,  and  that  the  agent  of  the  car- 
rier may,  over  the  reasonable  explanations  or  statements  of  the 
l)assenger  in  regard  to  his  right  to  be  carried  thereon,  expel  him 
from  the  car  on  which  he  has  taken  passage  unless  he  pays  the 
<;xtra  fare  demanded,  without  subjecting  the  carrier  to  dam- 
ages by  reason  of  such  expulsion,  where  the  latter,  under  the 
circumstances,  as  between  the  passenger  and  the  carrier  com- 
pany, is  shown  to  have  been  wrongful.  When  the  case  at  bar, 
under  the  facts,  is  tested  by  the  principles  affirmed  by  the 
^^^  authorities  to  which  we  have  referred,  the  conclusion  which 
we  reach  will  be  found  to  be  amply  sustained  ujwn  cogent  and 
sound  reason. 

The  fact  that  the  wrong  of  which  appellee  complains  may  be 
said  to  be  due  to  the  combined  faults  of  two  of  np])ellant's 
conductors  or  agents  exerts  no  material  influence  over  his  right 
to  recover,  for,  under  the  circumstances,  appellant  must  be  pre- 
sumed to  have  been  present  and  acting  at  the  time  through  the 
agency  of  the  conductor  who  issued  the  transfer  ticket,  ami 
through  the  agency  of  the  other,  who,  over  the  explanations  of 
appellee  in  regard  to  the  issue  of  the  ticket,  refused  to  accept 
it,  and  thereupon  expelled  him  from  the  car  upon  which,  as 
shown,  he  was  entitled  to  be  carried.  Tlie  mistake  wliicli  tlie 
first  conductor  made  in  failing  plainly  to  point  out  or  indicati' 
upon  the  transfer  ticket  the  line  to  which  appellee  had  ro'iuested 
to  be  transferred,  in  the  eye  of  the  law,  must  be  considered  a- 
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the  mistake  or  fault  of  the  appellant.  And  the  latter  must  he 
treated  or  regarded  as  a  wrongdoer  in  not  honoring  the  ticket 
when  it  was  presented  hy  appellee  to  the  second  conductor  and 
in  expelling  him  from  the  car  over  his  explanations  in  respect 
to  the  issue  of  the  ticket.  These  explanations  it  should  have  ac- 
cepted as  true  until  the  contrary  was  shown.  It  was  certainly 
a?  much  the  duty  of  appellant  to  correct  the  mistake  which  it 
had  made  in  punching  the  ticket  in  the  first  instance  when  the 
(•pportunity  to  do  so  was  presented  to  it  through  the  agency  of 
the  second  conductor  as  would  have  been  its  duty  to  have  recti- 
fied the  same  had  the  attention  of  the  first  conductor  been  called 
to  the  mistake  by  appellee  before  he  left  the  College  avenue  car. 

Consequently,  there  is  no  force  or  merit  in  the  contention  that 
he  should  have  examined  the  transfer  ticket  which  he  received 
before  leaving  the  car,  and  have  presented  it  to  the  conductor 
wlio  issued  it,  in  order  that  the  mistake  made  by  him  in  punch- 
ing the  ticket  might  be  corrected. 

^'^  We  have  given  the  propositions  presented  in  this  appeal 
a  patient  consideration.  All  of  them  lead  up  to  the  single  ques- 
tion, Can  the  expulsion  of  appellee  under  the  circumstances  in 
this  ca>^e  be  justified?  As  previously  indicated  we  are  con- 
strained to  answer  this  question  in  the  negative. 

Judgment  affirmed. 

Hadley,  C.  J.,  concurs  with  Jordan^  J. 
Dowling,  J.,  concurs  in  the  result. 
Monks  and  Gillett,  JJ,,  dissent. 

ON   PETITION   FOR   REHEARING. 

JORDAX,  J.  Appellant,  through  its  counsel,  urges  a  re- 
hearing in  this  case  upon  the  claim  that  the  decision  is  wrongs 
and  that  the  court  erred  in  basing  its  conclusion  upon  the  as- 
sumption that  there  was  upon  the  face  of  the  transfer  ticket 
an  ambiguity.  There  is  no  ground  apparent  or  real  for  the  lat- 
ter contention.  Wliat  was  said  in  our  opinion  in  regard  to  the- 
ticket  herein  involved,  as  it  appeared  in  the  record,  being  prima 
facie  uiiintelligilile  to  many  persons,  was  merely  asserted  in  an- 
swer to  the  contention  of  appellant's  counsel  that  it  was  the  duty 
of  a])pellee  to  examine  it  when  lie  received  it,  in  order  to  dis- 
cover if  the  eon'luetor  of  the  College  avenue  line  had  punched 
it  in  accordance  witli  his  request  for  a  transfer,  the  argument 
being  advanced  apparently  to  the  effect  that  his  neglect  to  exer- 
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cise  such  caution  would,  under  the  circumstances,  defeat  a  re- 
covery in  this  case.  What  the  court  held  was  that  the  ticket 
furnished  to  appellee  by  appellant,  as  shown,  could  not  be  re- 
garded as  conclusive  evidence  between  the  parties;  that,  under 
the  circumstances,  it  was  open  to  the  explanations  made  by  ap- 
pellee at  the  time  he  presented  it  for  passage  to  the  conductor 
in  charge  of  the  Virginia  avenue  car  in  regard  to  the  mistake 
or  fault  of  appellant's  agent  in  punching  the  ticket;  that  appel- 
lee's expulsion  from  the  car  over  his  explanations  or  statements 
in  relation  ^''^  to  the  ticket  was  at  the  peril  of  appellant,  in  the 
event  of  its  being  unable  to  show  that  the  same  so  made  by  him 
were  false  or  untrue.  Or,  in  other  words,  under  the  circum- 
stances in  the  case,  the  burden  was  upon  it  to  prove  the  falsity 
of  these  explanations.  No  attempt  was  made  to  establish  at  the 
trial  that  they  were  in  any  manner  false.  Appellant  seemingly 
rested  its  case  upon  the  claim  which  it  made  that  the  ticket  in 
controversy  was  conclusive  evidence  between  it  and  appellee  of 
the  contract  in  regard  to  the  transfer,  and  that  it  was  not  open 
to  his  explanations  in  respect  to  the  mistake  made  by  its  agent 
who  issued  the  ticket  to  him,  and  that,  on  his  refusal  to  pay 
the  fare  demanded  by  the  conductor  of  the  Virginia  avenue  car, 
his  expulsion  therefrom  was  justified. 

We  are  not  impressed  with  the  insistence  of  counsel  for  ap- 
pellant that  it  is  the  well-known  disposition  of  many  persons 
"to  impose  on  public  carriers  whenever  a  safe  opportunity 
arises,"  and  that,  therefore,  in  the  future,  passengers  over  ap- 
pellant's lines,  relying  on  the  rule  affirmed  in  this  case,  will  bo 
enabled  to  overthrow  the  entire  transfer  system  of  the  city,  by 
means  of  fraudulent  claims  made  in  relation  to  transfer  tickets. 
A  court  ought  not  to  hesitate  to  enforce  the  riile  which  we  do  in 
this  case — a  rule  or  principle  which  is  so  logically  supported  by 
many  authorities — merely  upon  the  assumption  or  naked  asser- 
tion that  some  persons  may  be  enabled  thereby  to  perpetrate  a 
fraud  in  the  future.  Regard  must  be  had  for  the  legal  rights 
of  passengers  as  well  as  for  those  of  public  carriers;  and  all 
doubts  in  respect  to  the  rights  of  the  former  are  not,  as  counsel 
for  appellant  seemingly  argue,  to  be  solved  against  the  passenger 
and  in  favor  of  the  carrier.  In  addition  to  the  authorities  cited 
in  the  original  opinion  to  sustain  our  holding  that  the  ticket  in 
dispute  did  not  afford  conclusive  evidence  between  appellant  and 
appellee  in  respect  to  the  contract  of  carriage  or  passage,  we 
cite  the  following:  Louisville  etc.   Rv.   Co.  v.   Gaines,   99  Ivv. 
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411,  59  Am.  St.  Rep.  4G5,  30  S.  W.  ^''^  174;  Baltimore  etc.  Ey. 
Co.  V.  Bambrey  (Pa.),  16  Atl.  67. 

We  are  satisfied  with  and  adhere  to  the  decision  in  this  ap- 
peal, and  the  petition  for  a  rehearing  is  therefore  overruled. 

A  Dissenting  Opinion  was  filed  by  .Justice  Gillett  in  which  Justice 
Monks  concurred.  The  material  portion  of  this  opinion  reads  as  fol- 
lows: 

"I  desire  to  say  at  the  outset  that  I  think  there  is  a  clear  dis- 
tinction between  this  case  and  cases  where  the  ticket  is  not  in- 
sufficient on  its  face,  or  where  it  is  ambiguous,  or  denotes  the  fact 
of  a  mistake  upon  a  mere  inspection  of  it,  or  where  the  traveler 
enters  the  train  with  a  proper  ticket  that  is  afterward  taken  up. 
The  question  in  the  case  at  bar  is.  Can  the  appellee,  under  the 
circumstances  of  this  case,  maintain  tort  for  being  ejected  from  a 
car  while  insisting  upon  the  right  to  ride  upon  a  ticket  that  was 
palpably  insufficient? 

"I  agree  with  Jordan,  J.,  that  a  transfer  ticket  is  not  a  contract, 
but  is  a  mere  token.  It  is  said  by  Mr.  Wood  in  his  work  on  Rail- 
roads, second  edition,  1634:  'Tickets  issued  by  a  railway  company 
to  a  ])assenger  are  prima  facie  evidence  of  a  contract  between  the 
railway  company  and  the  passenger  to  transport  the  latter  and  his 
personal  baggage  from  the  station  named  therein  as  the  jdace  of 
dojiarturc,  to  tiie  station  named  therein  as  the  place  of  destination': 
See,  also,  Thompson  on  Carriers  of  Passengers,  65;  Fetter  on  Carriers 
of  Passengers,  711,  and  cases  there  cited,  l^ack  of  the  ordinary  ticket 
is  the  contract  of  the  ])arties.  There  is  a  breach  of  that  contract 
when  the  agent  with  whom  it  is  made  delivers  a  wrong  token  to  the 
passenger.  For  the  violation  of  that  contract  the  carrier  is  liable 
for  damages.  The  contract  is  to  carry,  and  the  damages  are  to  be 
admeasured  with  that  fact  in  view.  Consequently,  the  damages 
may  in  many  cases  be  substantial,  and  include  every  element  that 
might  be  recovered  for  in  case  of  tort,  saving  damages  for  being 
ejected. 

"in  lIo])bs  V.  London  etc.  P.  Co.,  44  L.  J.  Q.  B.  49,  L.  P.  10  q. 
B.  Ill,  119,  a  case  where  the  phiintifl  had  been  negligently  carried 
to  the  wrong  station,  Blackburn,  J.,  said:  'This  is  in  reality  an  ac- 
liim  on  the  contract.  It  is  commonly  called  a  duty,  but  it  arises 
out  of  contract.'  In  a  subsequent  portion  of  the  opinion,  in  dis- 
c-iissing  the  cpiestion  of  damages,  it  was  said:  '  Tlie  question  of  re- 
uiotfiicss  is  Ift't  in  great  vagueness,  and  I  cannot  bring  myself 
much  nearer  to  a  definition,  though  perhaps  it  is  made  a  little  more 
ilf'finile  by  saying  that  you  may  recover  such  damage  as  might 
be  reasonably  coiitiMiiplated  ]}y  the  parties  as  likely  to  be  the  re- 
sult of  a  lircacli  of  the  contract  between  them.  I  think  we  can, 
witliMut  lifing  aVile  to  define  tlie  lino,  very  clearly  see  on  which 
side  of  it  each  case  is.     I  think  the  line  must  be  left  vague.' 
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"A  rule  requiring  passengers  who  do  not  pay  cash  fare  to  mani- 
fest their  right  to  be  carried  by  the  production  of  proper  tokens 
is  reasonable  and  valid:  Baltimore  etc.  E.  R.  Co.  v.  Blocher,  27 
Md.  277;  Chicago  etc.  R.  R.  Co.  v.  Boger,  1  111.  App.  472;  Pullman 
etc.  Co.  V.  Reed,  75  111.  125,  20  Am.  Rep.  232;  Frederick  v.  Mar- 
quette etc.  R.  R.  Co.,  37  Mich.  342,  26  Am.  Rep.  531;  Willetts  v. 
Buffalo  etc.  R.  R.  Co.,  14  Barb.  585;  Hibbard  v.  New  York  etc.  R. 
R.  Co.,  15  N.  Y.  455;  Townsend  v.  New  York  etc.  R.  R.  Co.,  56  N. 
Y.  295,  15  Am.  Rep.  419;  Downs  v.  New  York  etc,  R.  R.  Co.,  36 
Conn.  287,  4  Am.  Rep.  77;  Shelton  v.  Lake  Shore  etc.  R.  R.  Co.,  29 
Ohio  St.  214.  Moreover,  such  rule  is  so  general  with  carriers  that  it 
may  be  affirmed  not  only  that  those  who  deal  with  them  must  take 
notice  of  it,  but  that  every  person  of  average  intelligence  does  know 
of  it. 

"The  rule,  then,  being  reasonable,  and  one  which  the  proposed 
traveler  may  be  presumed  to  be  advised  of,  it  is  pertinent  to  in- 
quire. If  the  latter  is  deprived  of  the  privilege  of  remaining  upon 
the  car,  what  was  the  inception  of  his  right  ?  Evidently  it  was 
the  contract.  What  was  the  contract?  That  the  carrier,  for  a  con- 
sideration received,  would  transport  the  proposed  traveler  from  one 
point  to  another,  subject  to  the  reasonable  regulation  that  he  should 
produce  to  the  carrier's  conductor  the  token  of  his  right  so  to  be 
transported.  If  the  rule  amounts  to  anything,  it  must  become  a 
component  part  of  the  contract.  But  if  the  passenger  receives  a 
wrong  token?  Then  he  may  sue  in  contract  for  the  breach  in  failing 
to  deliver  to  him  a  proper  evidence  of  his  right  to  ride,  and  thereby 
depriving  him  of  such  right.  But  if  he  sues  in  tort  for  being  ejected, 
the  carrier  may  answer:  You  should  not,  by  virtue  of  the  contract, 
have  expected  to  continue  upon  the  car  after  you  were  advised  that 
you  had  not  obtained  a  proper  token.  I  did  not  contract  to  carry 
you  unless  you  manifested  to  my  conductor,  in  the  manner  that  you 
knew  that  my  rule  provided  for,  that  you  had  a  right  to  be  carried. 
It  does  not  follow  that  the  rule  should  yield  and  the  passenger  be 
permitted  to  remain  upon  the  car,  because  the  carrier  was  to  blame 
in  delivering  a  wrong  token;  for,  whatever  the  fault  of  the  carrier, 
the  conductor  is  not  in  fault,  and  the  carrier  cannot  be  charged 
with  a  tort  committed  by  its  servant  unless  the  servant  was  also 
guilty  of  a  tort. 

"As  the  rights  of  the  parties  had  their  inception  in  contract, 
and  as  the  court  can  in  almost  every  case  completely  recompense 
the  plaintiff  for  the  damages  that  flow  from  the  breach,  I  am  un- 
able to  see  how  the  plaintiff  could  recover  more  than  he  might  have 
recovered  had  he  voluntarily  left  the  car,  by  defying  the  rule  and 
thereby  inviting  the  very  violence  which  forms  the  gravamen  of  liis 
action,  if  he  is  permitted  to  sue  for  being  ejected. 

"It  is  proper  to  look  at  the  matter  from  a  business  point  of  view, 
the    question    arising    as    to    which    of    two    couilietiug    rigiits    should 
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yield.  The  rule  is  reasonable.  Its  universal  adoption  is  the  best 
vindication  of  its  necessity.  A  carrier  would  be  warranted  in  en- 
forcing it,  even  if  it  were  compelled  occasionally  to  respond  in  dam- 
ages for  breach  of  contract,  as  the  only  means  by  which  it  could 
maintain  a  proper  auditing  department  of  passenger  accounts,  and 
yet  keep  trespassers  innumerable  off  its  carriages;  but  if  it  were 
compelled  to  respond  in  large  sums  for  assault  and  battery,  based 
on  invited  attacks,  the  burden  cast  upon  the  carrier  would  be  great, 
and  its  injustice  manifest. 

"Another  reason  for  the  enforcement  of  the  doctrine  I  contend 
for  is  based  on  public  policy,  since  the  opposite  doctrine  would 
affect  and  impair  the  rights  of  third  parties;  but  upon  this  subject 
I  desire  to  let  the  authorities  speak.  The  only  rule  that  can  rea- 
sonably be  declared  in  a  case  of  this  kind  is  that,  for  the  time  be- 
ing— or,  in  other  words,  as  between  the  traveler  and  the  conductor — 
the  ticket  must  be  accepted  as  conclusive.  I  now  purpose  to  show 
what  is  the  law  upon  this  subject  by  the  authorities,  and  the  im- 
portance of  the  case,  in  my  judgment,  warrants  me  in  exhibiting  to 
some  extent  the  language  used  relative  to  this  question  by  courts 
and   text-writers. 

"The  leading  case  upon  this  subject  is  Frederick  v.  Marquette  etc. 
E.  Co.,  37  Mich.  342,  26  Am.  Kep.  531.  The  court's  opinion  was 
written  by  Marston,  J.  It  was  there  said:  'How,  then,  is  the  con- 
ductor to  ascertain  the  contract  entered  into  between  the  passenger 
and  the  railroad  company  where  a  ticket  is  purchased  and  pre- 
sented to  him?  Practically,  there  are  but  two  ways — one,  the  evi- 
dence afforded  by  the  ticket;  the  other,  the  statement  of  the  pas- 
senger contradicted  by  the  ticket.  Which  should  govern?  In  ju- 
dicial investigations  we  appreciate  the  necessity  of  an  obligation 
of  some  kind  and  the  benefit  of  a  cross-examination.  At  common 
law  parties  interested  were  not  competent  witnesses,  and  even  un- 
der our  statute  the  witness  is  not  permitted,  in  certain  cases,  to 
testify  as  to  facts  which,  if  true,  were  equally  within  the  knowledge 
of  the  opposite  party,  and  he  cannot  be  procuretl.  Yet  here  would 
l)e  an  investigation  as  to  the  terms  of  a  contract,  where  no  such 
safeguards  could  be  thrown  around  it,  and  where  the  conductor,  at 
his  |)eril,  would  have  to  accept  of  the  mere  statement  of  the  in- 
torcstod  party.  I  seriously  doubt  the  practical  workings  of  such  a 
method,  except  for  the  purpose  of  encouraging  and  developing  fraud 
and  falsehood,  and  I  doubt  if  any  system  could  be  devised  that 
would  so  much  tend  to  the  disturbance  and  annoyance  of  the  travel- 
ing public  generally.  There  is  but  one  rule  which  can  safely  bo 
tolerated  with  any  decent  regard  to  the  rights  of  railroad  companies 
and  passengers  generally.  As  between  the  conductor  and  passenger, 
and  the  right  of  the  latter  to  travel,  the  ticket  produced  must  be 
conclusive  evidence,  and  he  must  jiroduce  it  when  called  upon,  as 
the  evidence  of  his  right  to  the  seat  he  claims.     Where  a  passenger 
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has  purchased  a  ticket  and  the  conductor  does  not  carry  him  ac- 
cording to  its  terms,  or,  if  the  company,  through  the  mistake  of 
its  agent,  has  given  him  the  wrong  ticket,  so  that  he  has  been 
compelled  to  relinquish  his  seat,  or  pay  his  fare  the  second  time 
in  order  to  retain  it,  he  would  have  a  remedy  against  the  company 
for  a  breach  of  the  contract,  but  he  would  have  to  adopt  a  declara- 
tion differing  essentially  from  the  one  resorted  to  in  this  case.' 
Cooley,  J.,  used  language  no  less  emphatic  in  Hufford  v.  Grand 
Eapids  etc.  R.  R.  Co.,  53  Mich.  118,  18  N.  W.  580.  In  Keen  v. 
Detroit  Electric  Ry.  Co.,  123  Mich.  247,  81  N.  W.  1084— a  transfer 
case  to  some  extent  like  this — the  court  held  that  the  plaintiff  could 
not  recover  for  the  act  of  the  conductor  in  ejecting  him. 

"One  of  the  clearest  decisions  of  the  subject  is  Bradshaw  v.  South 
Boston  R.  R.  Co.,  135  Mass.  407,  46  Am.  Rep.  481.  The  action  was 
for  tort  in  expelling  a  person  from  a  street-car  who  insisted  upon 
traveling  on  a  wrong  transfer  that  had  been  given  him  by  mistake. 
In  disposing  of  the  case,  the  court  said:  'The  conductor  of  a  street 
railway  car  cannot  reasonably  be  required  to  take  the  mere  word  of 
a  passenger  that  he  is  entitled  to  be  carried  by  reason  of  having 
paid  a  fare  to  the  conductor  of  another  car;  or  even  to  receive  and 
decide  upon  the  verbal  statements  of  others  as  to  the  fact.  The 
conductor  has  other  duties  to  perform,  and  it  would  often  be 
impossible  for  him  to  ascertain  and  decide  upon  the  right  of  the 
passenger,  except  in  the  usual,  simple  and  direct  way.  The  checks 
used  upon  the  defendant 's  road  were  transferable,  and  a  proper 
check,  when  given,  might  be  lost  or  stolen,  or  delivered  to  some 
other  person.  It  is  no  great  hardship  upon  the  passenger  to  put 
upon  him  the  duty  of  seeing  to  it,  in  the  first  instance,  that  he 
receives  and  presents  to  the  conductor  the  proper  ticket  or  check; 
or,  if  he  fails  to  do  this,  to  leave  him  to  his  remedy  against  the 
company  for  a  breach  of  its  contract.  Otherwise,  the  conductor 
must  investigate  and  determine  the  question,  as  best  he  can,  while 
the  car  is  on  its  passage.  The  circumstances  would  not  be  favor- 
able for  a  correct  decision  in  a  doubtful  case.  A  wrong  decision 
in  favor  of  the  passenger  would  usually  leave  the  company  without 
remedy  for  the  fare.  The  passenger  disappears  at  the  end  of  the 
trip;  and,  even  if  it  should  be  ascertained  by  subsequent  inquiry 
that  he  had  obtained  his  passage  fraudulently,  the  legal  remedy 
against  him  would  be  futile.  A  railroad  company  is  not  expected  to 
give  credit  for  the  payment  of  a  single  fare.  A  wrong  decision 
against  the  passenger,  on  the  other  hand,  would  subject  the  company 
to  liability  in  an  action  at  law,  and  perhaps  with  substantial  dam- 
ages. The  practical  result  would  be,  either  that  the  railroad  com- 
pany would  find  itself  obliged  in  common  prudence  to  carry  every 
passenger  who  should  claim  a  right  to  ride  in  its  cars,  and  thus 
to  submit  to  frequent  frauds,  or  else,  in  order  to  avoid  this  wrong, 
to  make  such  stringent  rules  as  greatly  to  incommode  the  public,  and 
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deprive  them  of  the  facilities  of  transfer  from  one  line  to  another 
which  they  now  enjoy.  It  is  a  reasonable  practice  to  require  a 
passenger  to  pay  his  fare,  or  to  show  a  ticket,  check,  or  pass;  and, 
in  view  of  the  difficulties  above  alluded  to,  it  would  be  unreasonable 
to  hold  that  a  passenger,  without  such  evidence  of  his  right  to  be 
carried,  might  forcibly  retain  his  seat  in  a  car,  upon  his  mere  state- 
ment that  he  is  entitled  to  a  passage.  If  the  company  has  agreed 
to  furnish  him  with  a  proper  ticket,  and  has  failed  to  do  so,  he  is 
not  at  liberty  to  assert  and  maintain  by  force  his  rights  under  that 
contract;  but  he  is  bound  to  yield,  for  the  time  being,  to  the  rea- 
sonable practice  and  requirements  of  the  company,  and  enforce  his 
rights  in  a  more  appropriate  way.  It  is  easy  to  pcr<?eive  that  in 
a  moment  of  irritation  and  excitement  it  may  be  unpleasant  to  a 
passenger  who  has  once  paid  to  submit  to  an  additional  exaction. 
But,  unless  the  law  holds  him  to  do  this,  there  arises  at  once  a 
conflict  of  rights.  His  right  to  transportation  is  no  greater  than 
the  right  and  duty  of  the  conductor  to  enforce  reasonable  rules,  and 
to  conform  to  reasonable  and  settled  customs  and  practices,  in  order 
to  prevent  the  company  from  being  defrauded;  and  a  forcible  col- 
lision might  ensue.  The  two  supposed  rights  are  in  fact  inconsis- 
tent with  each  other.  If  the  passenger  has  an  absolut?  right  to  be 
carried,  the  conductor  can  have  no  right  to  require  the  production 
of  a  ticket  or  the  payment  of  fare.  It  is  more  reasonable  to  hold 
that,  for  the  time  being,  the  passenger  must  bear  the  burden  which 
results  from  his  failure  to  have  a  proper  ticket,  it  follows  that  the 
jilaintiff  was  where  he  had  no  right  to  be,  after  his  refusal  to  pay  a 
fare,  and  that  he  might  properly  be  ejected  from  the  car.  This  de- 
cision is  in  accordance  with  the  principle  of  the  decisions  in  several 
other  states,  as  shown  by  the  cases  cited  for  the  defendant;  and 
no  case  has  been  brought  to  our  attention  holding  the   contrary.' 

"Townsend  v.  New  York  etc.  H.  R.  Co.,  5G  X.  Y.  295,  15  Am.  Eop. 
419,  is  a  case  somewhat  different  from  this  in  its  facts,  but  which 
strongly  jioints  out  some  of  the  practical  reasons  why  a  passenger 
cannot  recover  for  being  ejected  if  he  is  without  a  proper  ticket. 
Jn  that  case  the  plaintiff's  ticket  had  been  wrongfully  taken  from 
him  by  the  first  conductor,  and  he  was  seeking  to  travel  upon  his 
exi)lanati(in.  The  conductor  notified  him  that  he  must  pay  his  fare 
or  leave  the  train.  The  court  said:  'If,  after  tliis  notice,  he  waits 
for  the  application  of  force  to  remove  him,  he  does  so  in  his  own 
wrong;  he  invites  the  use  of  the  force  necessary  to  remove  him; 
and  if  no  more  is  applied  than  is  necessary  to  effect  the  object,  he 
can  ncitlif-r  recover  against  the  coniluctor  or  com]>any  therefor.  Tliis 
is  the  rtile  deilucilile  from  the  analogies  of  the  law.  No  one  has 
■A  right  to  resort  to  force  to  compel  the  performance  of  a  contract 
made  with  him  I'V  aiiotlier.  He  must  avail  himself  of  the  remedies 
the  law  pro\  ides  in  sucli  case.  Tliis  rule  will  jirevent  breaclies  of 
tlie   peace    instea<l   of   producing   them;    it    will    leave   the   coiiipaiiy   re- 
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sponsible  for  the  wrong  done  by  its  servant  without  aggravating 
it  by  a  liability  to  pay  thousands  of  dollars  for  injuries  received 
by  an  assault  and  battery,  caused  by  the  faithful  efforts  of  its  ser- 
vants to  enforce  its  lawful  regulations.' 

' '  The  element  of  the  public  interest  is  particularly  brought  out 
in  Pennsylvania  E.  R.  Co.  v.  Connell,  112  111.  295,  304,  306,  54  Am. 
Eep.  238.  'Had  appellee  paid  the  fare  demanded,'  said  the  court 
in  that  case  'he  might  have  sued  the  company  and  recovered  for 
a  breach  of  the  contract.  Had  he  left  the  train  when  the  conductor 
refused  to  receive  the  ticket  and  ordered  him  to  leave,  he  might 
have   sued   and  recovered  for  all  damages   sustained  in  consequence 

of  the  act  of  the  conductor  expelling  him  from  the  train A 

train  crowded  with  passengers — often  women  and  children — is  no 
place  for  a  quarrel  or  a  fight  between  a  conductor  and  a  passenger, 
and  it  would  be  unwise,  and  dangerous  to  the  traveling  public,  to 
adopt  any  rule  which  might  encourage  a  resort  to  violence  on  a 
train  of  cars.' 

"A  case  containing  somewhat  the  same  course  of  reasoning  is 
Southern  etc.  E.  E.  Co.  v.  Eice,  38  Kan.  398,  403,  5  Am.  St.  Rep.  76G, 
16  Pac.  817,  where  it  was  said:  'For  any  breach  of  contract  or 
gross  negligence  on  the  part  of  the  conductor  or  other  employes 
of  a  railroad  company,  redress  must  be  sought  in  the  courts,  rather 
than  by  the  strong  arm  of  the  person  who  thinks  himself  about  to 
be  deprived  of  his  rights.  A  passenger  should  not  be  permitted  to 
invite  a  wrong  and  then  complain  of  it.' 

' '  Where  a  traveler,  who  desired  to  stop  en  route,  had  asked  for 
a  stopover  check,  but  by  mistake  was  given  a  trip  check,  it  was  held 
by  the  supreme  court  of  Wisconsin  that  he  was  not  entitled  to  ride 
upon  another  train  upon  presenting  the  trip  check  and  making  the 
explanation.  In  the  course  of  the  opinion  it  was  said  by  the  court: 
'Here,  the  plaintiff  was  not  entitled,  upon  anything  he  showed  the 
second  conductor,  to  ride  on  his  train.  That  conductor,  therefore, 
had  the  lawful  right  to  eject  him  from  it;  nay,  he  was  bound  to  do 
so,  in  obedience  to  the  reasonable  rules  of  the  company,  which  re- 
quired a  passenger  to  obtain  from  his  conductor  a  stopover  check 
when  he  desired  to  stop  before  reaching  the  place  to  which  he  had 
purchased  a  ticket;  and  the  mistake  or  fault  of  the  conductor  in 
not  giving  him,  on  request,  such  a  check  would  not  give  him  a  law- 
ful right  to  ride  on  the  second  train,  though  he  might  recover  daTU- 
ages  against  the  company  for  the  wrongful  act  of  the  first  conduc- 
tor': Yorton  v.  Milwaukee  etc.  E.  E.  Co.,  54  Wis.  234,  41  Am.  Kop.  23, 
UN.   W.   482. 

"In  Minnesota  it  was  declared  that:  'If  the  passenger  accepts  a 
transfer  plainly  marked  for  a  particular  line,  he  is  not  entitled  to 
take  a  car  of  another  and  different  line':  Pine  v.  St.  Paul  City  E. 
Co.,  50  Minn.  144,  148,  52  N.  W.  392, 
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"McKay  v.  Ohio  Eiver  R.  Co.,  34  W.  Va.  65,  26  Am.  St.  Rep.  913, 
11  S.  E.  737,  is  a  case  which  clearly  indicates  that  the  traveler  can 
only  maintain  tort  if  he  is  ejected  while  rightfully  upon  the  train 
in  view  of  the  company's  rule  that  a  proper  token  must  be  pro- 
duced. I  therefore  quote  from  the  case:  'Here  the  plaintiff  had  a 
ticket  not  good  for  the  trip  he  was  making,  and  declined  to  pay  fare. 
He  cannot  maintain  an  action  for  ejection  or  a  threatened  ejection 
from  the  train,  but  must  look  to  the  breach  of  contract,  or  the  act  of 
receiving  money  for  the  round  trip  and  giving  a  wrong  ticket.  If  the 
passenger  have  a  ticket  good  for  the  passage  and  the  conductor  should 
refuse  to  recognize  it,  and  expel  the  passenger,  the  act  would  be  a 
tort;  and  an  action  as  for  a  tort  could  be  maintained.  Judge  Cooley 
said  in  Hufford  v.  Grand  Rapids  etc.  E.  R.  Co.,  53  Mich.  118,  18  N. 
W.  580,  that  all  the  judges  of  the  Michigan  supreme  court  agreed 
that  if  the  ticket  was  apparently  good  the  passenger  need  not  leave 
the  car.  But  here  the  ticket  was  very  apparently  not  good.  There- 
fore the  motion  of  the  defendant  to  reject  plaintiff's  evidence  as  not 
sustaining  his  action   should   have   been  sustained,  not   overruled.' 

"In  Peabody  v.  Oregon  R.  R.  etc.  Co.,  21  Or.  121,  133,  26  Pac. 
1053,  where  the  plaintiff  had  produced  an  unstamped  ticket  and  sued 
for  being  ejected.  Lord,  J.,  speaking  for  that  court,  after  a  careful 
review  of  the  authorities,  said:  'It  seems  to  us  that  the  weight  of 
authority  and  reason  as  applicable  to  the  facts  as  disclosed  by  the 
record,  is  that  it  is  the  duty  of  the  passenger  to  pay  his  fare  or 
quietly  leave  the  train  when  requested,  if  he  has  not  the  proper 
ticket,  and  resort  to  his  appropriate  remedy  for  the  damages  ho  has 
sustained.' 

"In  Mosher  v.  St.  Louis  etc.  R.  R.  Co.,  127  U.  S.  390,  396,  8  Sup. 
Ct.  Rep.  1324,  the  ticket  was  a  contract,  rather  than  a  token,  but 
the  language  used  and  the  authorities  cited,  show  that  the  supreme 
court  of  the  United  States  is  in  accord  with  the  cases  from  which 
I  have  quoted.  It  was  there  said:  'The  conductor  of  the  defend- 
ant's train,  upon  the  plaintiff's  presenting  a  ticket  bearing  no 
stamp  of  the  agent  at  Hot  Springs,  had  no  authority  to  w^aive  any 
condition  of  the  contract,  to  dispense  with  tlie  want  of  such  stamp, 
to  inquire  into  the  previous  circumstances,  or  to  permit  him  to 
travel  on  the  train.  It  would  be  inconsistent  alike  with  the  express 
terms  of  the  contract  of  the  parties,  and  with  the  proper  perform- 
ance of  the  duties  of  the  conductor,  in  examining  the  tickets  of  other 
passengers,  and  in  conducting  his  train  with  due  regard  to  speed 
and  safety,  tliat  he  should  undertake  to  determine,  from  oral  state- 
ments of  the  ]);issenger  or  other  evidence,  facts  alleged  to  have 
taken  place  bcfnre  the  beginning  of  the  return  trip,  and  as  to  which 
the  contract  on  the  face  of  the  ticket  made  the  stamp  of  the  agent 
of  the  Hot  Sjirings  Railroad  Company  at  Hot  Springs  the  only  and 
conclusive  proof.  The  necessary  conclusion  is  that  the  plaintiff 
cannot  maintain  this  action  against  the  defendant  for  the  act  of  its 
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conductor  in  putting  him  off  the  train:  Townsend  v.  New  York  etc. 
B.  B.  Co.,  56  N.  Y.  295,  15  Am.  Rep.  419;  Shelton  v.  Lake  Shore  etc. 
£.  K.  Co.,  29  Ohio  St.  214;  Frederick  v.  Marquette  etc.  R.  R.  Co.,  37 
Mich.  342,  26  Am.  Rep.  513;  Bradshaw  v.  South  Boston  R.  R. 
Co.,  135  Mass.  407,  46  Am.  Rep.  481;  Murdock  v.  Boston  etc.  R.  R. 
€o.,  137  Mass.  293,  299,  50  Am.  Rep.  307;  Louisville  etc.  R.  R.  Co. 
V.  Fleming,   14  Lea    (Tenn.),   128.' 

"Space  will  not  permit  a  further  quotation  from  the  cases,  but 
I  cite  as  in  point  upon  the  proposition  that  the  ticket  is  conclusive 
for  the  time  being:  Dixon  v.  New  England  R.  R.  Co.,  179  Mass.  242, 
60  N.  E.  581;  New  York  etc.  R.  R.  Co.  v.  Bennett.  1  C.  C.  A.  544, 
50  Fed.  496;  Poulin  v.  Canadian  Pac.  R.  R.  Co.,  3  C.  C.  A.  23,  52 
Fed.  197;  Chicago  etc.  R.  R.  Co.  v.  Griffin,  68  111.  499;  Thorp  v.  Con- 
cord R.  R,  Co.,  61  Vt.  378,  17  Atl.  791;  West  Maryland  R.  R.  Co. 
V.  Stoeksdale,  83  Md.  245,  34  Atl.  880;  McGhee  v.  Reynolds,  117  Ala. 
413,  23  South.  68;  Woods  v.  Metropolitan  St.  Ry.  Co.,  48  Mo.  App. 
125. 

"I  must,  however,  give  space  to  a  few  quotations  from  text-writ- 
•ers.  Mr.  Hutchinson,  in  his  work  on  Carriers,  second  edition,  section 
580h,  says:  'So  where  the  passenger,  having  paid  fare  to  the  point 
of  destination,  is,  by  the  mistake  of  the  company's  agent,  furnished 
with  a  ticket  which  upon  its  face  entitles  him  to  a  ride  only  to  a 
point  short  of  his  destination,  or  the  like,  the  passenger,  having 
accepted  the  ticket,  cannot  insist  on  riding  upon  that  ticket  beyond 
the  point  to  which  by  its  terms  it  entitles  him.  He  must,  therefore, 
pay  fare  to  his  destination  or  get  off  and  continue  his  journey  by 
other  means,  and,  if  he  refuses,  the  conductor  may  eject  him;  but 
he  may  recover  of  the  carrier  damages  for  the  injury  he  has  sus- 
tained by  reason  of  its  breach  of  contract.  Here,  too,  however,  the 
action  will  be  for  the  breach  of  the  contract,  and  not  for  the  ejec- 
tion. And  he  may  not  aggravate  his  injury  by  resisting  ejection 
mnder  otherwise  proper  conditions.  There  is  in  these  cases  an  ele- 
ment of  negligence  in  the  passenger  in  not  seeing  that  he  obtains 
and  presents  a  ticket  which  is  at  least   apparently  regular.' 

"Judge  Freeman,  the  learned  annotator,  in  the  course  of  a  long 
note  on  carriers'  rules  and  tickets,  says:  'Although  the  cases  ou 
this  subject  are  not  entirely  consistent  with  each  other,  the  doctrine 
dedueible  from  them,  and  the  correct  doctrine  as  it  seems  to  us,  is 
that  when  one  has  paid  his  fare  to  a  certain  destination  on  a  rail- 
way, to  the  officer  appointed  by  the  company  to  receive  it,  the  con- 
tract for  carriage  is  complete,  and  he  has  a  right  to  be  carried  in 
accordance  with  that  contract,  which  cannot  be  infringed  or  im- 
paired by  any  rule  of  the  company  or  by  any  mistake  or  default 
of  its  servants.  If  by  a  mistake  of  one  of  the  officers  of  the  com- 
pany, he  is  not  furnished  with  a  proper  ticket  or  check  evidencinij 
his  right  to  be  carried  to  his  destination,  his  right  nevertheless  re- 
mains, and  if  for  want  of  the  requisite  evidence  of  that  ri;i;ht,  an- 
other servant  of  the  company  refuses  to  carry  him  without  another 
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payment  of  fare,  the  contract  is  broken,  and  he  has  a  complete  right 
of  action  for  all  damages  resulting  from  such  breach.  But  as  the 
rule  requiring  him  to  show  a  proper  ticket  or  to  pay  his  fare,  if 
demanded,  is  a  reasonable  one,  he  will  not  be  .justified  in  refusing 
compliance  with  it,  and  in  remaining  in  the  car  until  forcibly  ex- 
pelled, merely  for  the  purpose  of  heaping  up  damages.  He  should 
cither  pay  the  fare  demanded  or  quit  the  train;  and  in  either  case 
we  think  'he  ought  to  recover,  as  a  part  of  hia  damages,  reasonable 
compensation  for  the  indignity  put  upon  him  by  the  company  through 
the  default  of  its  servant.  But  he  can  add  nothing  to  his  claim 
by  remaining  in  the  car  until  forcibly  ejected,  for  the  rule  under 
which  he  is  ejected,  being  reasonable,  is  a  complete  protection  to 
the  company  and  its  servants  against  the  recovery  of  any  damages, 
directly  or  indirectly  for  an  assault  made  necessary  by  his  own  ob- 
stinacy, if  no  moie  violence  than  is  required  for  his  ejection  is  used. 
Such  a  case  stands  upon  an  entirely  different  ground  from  that  of 
a  passenger  who  has  a  proper  ticket  and  is  nevertheless  expelled'; 
Commonwealth  v.  Power,  41  Am.  Dec".  475,  note. 

"In  Elliott  on  Railroads,  section  1594,  the  authors  say:  'Whether 
the  action  be  in  contract  or  in  tort,  for  the  breach  of  a  contract 
or  for  the  violation  of  a  duty  imposed  by  law,  the  gist  of  the  action 
cannot  well  be  the  expulsion  of  the  traveler,  where  there  is  no  un- 
necessary force,  in  accordance  with  the  rules  of  the  company,  where 
he  has  no  ticket  or  evidence  of  his  right  to  transportation  valid  on 
its  face,  or  such  as  the  rules  reasonably  require,  and  refuses  to  pav 
his  fare.  The  wrong  lies  back  of  that,  and  it  is  well  settled  that 
a  complaint  proceeding  upon  one  theory  will  not  authorize  a  recov- 
ery upon  another  and  entirely  distinct  and  independent  theory.' 

"I  shall  now  examine  the  cases  decided  by  this  court  that  are 
cited  by  .Tordan,  J.  Pittsburgh  etc.  E.  E.  Co.  v.  Hennigh,  39  Ind. 
509,  is  not  in  point,  because  the  plaintiff  in  that  case  had  a  proper 
ticket,  of  which  he  was  depriveil  bv  a  conductor  while  en  route. 
In  Toledo  etc.  R.  R.  Co.  v.  McDonnugh,  53  Ind.  289,  the  plaintiff 
had,  by  the  direction  of  the  conductor  of  a  mixed  train  on  which 
he  was  rifling,  taken  passage,  in  the  same  direction,  on  a  passenger 
train,  and  had  presented  a  card,  given  him  by  said  conductor,  that 
had  written  upon  it  the  number  of  the  station  to  which  the  plaintiff 
was  traveling  and  the  initials  of  such  conductor.  It  was  held  that 
the  answers  of  the  ,inrv  to  interrogatories  were  not  in  co.jflict  with 
tlie  general  verdict,  as  the  jurv  might  have  found  that  the  first 
conductor  had  assured  the  plaintiff  that  the  card  was  a  sufTicient 
ticket.  The  case  can  be  disposed  of  on  the  theory  that  the  plaintiff 
had  a  token  that  purported  to  be  sufficient.  The  cases  of  I^ake 
Krie  etc.  R.  R.  Co.  v.  Fix,  SH  Tnd.  3S1.  45  Am.  Eep.  464,  and  Penn- 
sylvania Co.  V.  P>rav.  125  Tnd.  229.  25  X.  E.  439,  are  cases  wliere 
travelers  were  seekintr  to  return  on  going  coupons,  the  return  coupons 
having  been  wrongfiillv  detaclied.  Tn  the  Fix  ease,  the  court  dis- 
tinguished  the  cases  of  Chicago  etc.  R.  R,  Co.  v.  Griffin.  68  111.  499^ 
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Frederick  v,  Marquette  etc.  R.  R.  Co.,  37  Mich.  342,  26  Am.  Rep. 
531,  and  Townsend  v.  New  York  etc.  R.  R.  Co.,  56  N.  Y.  295,  15  Am, 
Rep.  419,  as  cases  where  the  ticket  agent  had  given  the  passenger 
a.  ticket  to  the  wrong  station,  and  stated  that  in  the  case  before  the 
court  the  passenger  'was  not  without  evidence  of  his  right  to  trans- 
portation.' In  the  Bray  case,  which  was  decided  by  a  divided  court, 
it  was  said  that  as  the  rule  was  a  mere  technical  one,  the  first  con- 
■ductor  had  a  right  to  and  did  waive  it  by  taking  up  the  return 
coupon.  There  would  be  something  of  reason  in  the  position  that 
the  possession  of  the  going  coupon  was  prima  facie  evidence  of  a 
mistake,  since  it  would  aopear  that  the  company  had  not  discharged 
Its  entire  obligation  to  the  passenger.  There  would  be  still  more 
of  reason  in  the  position  that  the  conduct  of  the  first  conductor  was 
calculated  to  lead  the  traveler  to  suppose  that  it  was  a  matter 
■of  indifference  to  the  company  on  which  coupon  he  journeyed,  thereby 
leading  him  to  contest  the  right  to  eject  him.  That  the  latter  view 
must  have  to  some  extent  influenced  the  court  is  evidenced  by  the 
fact  that  in  the  intermediate  case  of  Godfrey  v.  Ohio  etc.  R.  R.  Co., 
116  Ind.  30,  18  N.  E.  61,  it  was  held  that  a  person  who  entered  a 
railroad  train  with  knowledge  that  he  had  the  wrong  coupon  of  a 
Tound-tiip  ticket,  and  refused  to  pay  fare,  was  properlv  ejected.  In 
disposing  of  the  case  the  court  said:  'Railroad  companies  have  the 
undoubted  right  to  make  reasonable  regulations  for  the  conduct  of 
their  business.  It  is  certainlv  a  reasonable  requirement  that  a  pas- 
senger, having  the  opportunitv,  should  purchase  his  ticket  to  the  place 
of  his  destination,  and  not  in  the  opposite  direction.  To  compel  rail- 
road companies  to  receive  unused  tickets,  without  regard  to  the 
direction  which  the  holder  wishes  to  go,  would  introduce  inextricable 
confusion  into  their  business  and  be  of  no  benefit  to  any  person 
possessed  of  sufficient  intelligence  to  go  upon  a  train.'  I  am  not 
prepared  to  say  that  the  cases  of  Lake  Erie  etc.  R.  R.  Co.  v.  Fix,  S3 
Ind.  381,  45  Am.  Rep.  464,  and  Pennsylvania  Co.  v.  Brav,  125  Ind. 
229,  25  N.  E.  439,  were  decided  correctly.  However,  the  Bray  case, 
rests  largely  on  the  Fix  case,  and  I  contend  that  the  latter  case 
shall  not  now  be  treated  as  a  precedent  for  the  case  at  bar,  since 
the  Fix  case  expressly  distinguishes  the  class  of  cases  to  which  thi. 
one  belongs. 

"As  to  the  cases  cited  by  Jordan,  J.,  from  without  this  state:  In 
New  York  etc,  R.  R.  Co.  v.  Winters.  143  U.  S.  60,  12  S^np.  Ct.  Rep. 
356,  Murdoek  v.  Boston  etc.  R.  R.  Co.,  137  Mass.  2!):i.  50  Am.  Rep. 
507,  Ray  v.  Courtland  etc.  Traction  Co.,  19  App.  Div.  530,  46  X.  Y. 
Supp.  521,  Ellsworth  v.  Chicago  etc.  R.  R.  Co.,  95  Iowa,  98,  63  N.  W. 
584,  Philadelphia  etc.  R*  R.  Co.  v.  Rice,  64  Md.  63,  21  Atl.  97,  and 
Hufford  V.  Grand  Rapids  etc.  R.  R.  Co.,  64  Mich.  63,  8  Am.  St.  K.'p. 
559,  31  N.  W.  544,  the  tickets  were  good  on  their  fai'c.  Of  th' 
latter  case  it  was  said  in  Ilcffron  v.  Detroit  Citv  R.  R.  <'o.,  92  :Mi(h. 
406,  411,  31  Am.  St.  Rep.  601.  52  X.  W.  802:  'The  cas,>  of  ITiitVurd 
V.  Grand  Raidds  etc.  R.  R.  Co.,  64  Mirh.  631,  8  Am.  St.  r.ep.  vl9,  31 
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N.  W.  544.  is  distinguishable  in  this:  There  the  ticket  was  one  pur- 
porting, on  its  face,  to  cover  the  distance  to  be  traveled  by  Hufford. 
He  paid  the  usual  fare  between  the  two  places,  and  the  ticket  con- 
tained no  printed  exceptions  or  conditions  restricting  Hufford  from 
using  it  at  the  time  he  presented  it  to  the  conductor.  Its  infirmity,, 
if  any,  was  not  open  to  Hufford 's  plain  observation,  so  that  he  was- 
informed  on  its  face  that  it  was  not  good.'  In  Trice  v.  Chesapeake 
etc,  E.  R.  Co.,  40  W.  Va.  271,  21  S.  E.  1022,  the  court  expressly 
affirmed  the  case  of  McKay  v.  Ohio  River  R.  R.  Co.,  34  W.  Va.  65, 
11  S.  E.  737,  26  Am.  St.  Rep.  913,  the  court  adding  that  'the  pas- 
senger could  not  ask  passage  where  the  ticket  did  not  carry  him.' 
Jenkins  v.  Brooklyn  Heights  R.  R.  Co.,  29  App.  Div.  8,  51  N.  Y.  Supp. 
216,  turned  on  the  ruling  that  a  regulation  was  unreasonable.  Eddy 
V.  Syracuse  Rapid  Transit  Co.,  50  App.  Div.  109,  63  N.  Y.  Supp.  645,. 
while  it  affirms  the  right  to  sue  in  tort,  does  not  have  in  it  the 
element  of  an  assault  and  battery,  as  the  plaintiff  voluntarily  left 
the  car.  The  same  mav  be  said  of  Yorton  v.  Milwaukee  etc.  R.  R. 
Co.,  62  Wis.  367,  21  N.  W.  516,  23  N.  W.  401.  In  Appleby  v.  St. 
Paul  City  Ry.  Co.,  54  Minn.  169,  40  Am.  St.  Rep.  308,  55  N.  W.  1117, 
the  facts  were  that  the  street-car  on  which  the  plaintiff  was  riding 
was  taken  off,  the  conductor  disappeared,  without  giving  plaintiff  a 
transfer,  and  an  agent  of  the  company  directed  him  to  take  the  next 
car.  The  case  was  decided  on  the  ground  that,  as  it  was  the  duty 
of  the  company  to  provide  for  such  an  emergency,  the  plaintiff  ha  I 
a  right  to  rely  on  the  direction  of  such  agent.  The  case  of  Kansas 
City  etc.  R.  R.  Co.  v.  Riley,  68  Miss.  765.  24  Am.  St.  Rep.  3(l9,  i) 
South.  443,  was  decided  upon  facts  analogous  to  the  case  of  Lake 
Erie  etc.  R.  R.  Co.  v.  Fix,  88  Ind.  381,  45  Am.  Rep.  464,  and  cannot 
be  said  to  be  in  point  either  way.  In  Laird  v.  Pittsburg  Traction 
Co.,  166  Pa.  St.  4,  31  Atl.  51,  the  ticket  was  ambiguous. 

"As  shown  above,  there  are  some  cases  affirming  the  right  to  sue 
in  tort  that  do  not  recognize  the  right  to  resist  the  conductor.  As 
to  the  latter  proposition,  the  ninth  circuit  court  of  apj)eals,  and  the 
courts  of  Maine,  Texas.  Arkansas,  Georgia,  Washington,  and  Ten- 
nessee, of  the  cases  cited  by  Jordan,  J.,  support  his  view;  while,  to 
recapitulate,  the  supreme  court  of  the  United  States,  the  sixth  cir- 
cuit court  of  ai)peals,  and  the  courts  of  New  York,  Massachusetts, 
West  Virginia,  Michigan,  Illinois,  Vermont,  Maryland,  Missouri,  Kan- 
sas, Minnesota,  Oregon,  and  Alabama  uphold  the  position  that  there 
can  be  no  rciMjverv  for  the  ejection.  I  admit  that  the  question  as 
to  tlic  right  to  sue  in  tort  is  more  in  doubt  upon  the  authorities,  liut 
in  my  judgment  the  suit  sliould  be  on  the  contract.  I  tliink  tliat 
the  ,judi;mcnt  should  be  reversed,  witli  a  direction  to  the  court  below 
to  sustain   the   dcmuirer  to  the   complaint." 


V'/f/"  Do'tr'ini  fif  thr  J'ri)i'iiiit^  ('ii.'<i\  while  in  our  opinion  eminently 
just  and  sound,  is  imt.  when  .indged  liy  the  decisions  in  other  juris- 
dictions, entirclv  free  froMi  ilmibt  as  a  universal  rule  of  law:  See 
Memphis  St.  Ry.  Co.  v.  Graves.  110  Tenn.  232,  post,  p.  803,  75  S.  W> 
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729;  Kiley  v.  Chicago  City  Ey,  Co.,  189  111.  384,  82  Am.  St.  Eep. 
460,  59  N.  E.  794;  O'Rourke  v.  Citizens'  St.  Ry.  Co.,  103  Tenn.  124, 
76  Am.  St.  Eep.  639,  52  S.  W.  872;  Kansas  Citv  etc.  Ry.  Co.  v.  Foster, 
134  Ala.  244.  92  Am.  St.  Rep.  25,  32  South.  773:  Garrison  v.  United 
Ry.  etc.  Co.,  97  Md.  347,  99  Am.  St.  Rep.  452,  55  Atl.  371;  Monnier 
V.  New  York  Cent.  etc.  R.  R.  Co.,  175  N.  Y.  281,  96  Am.  St.  Eep. 
619,  67  N.  E.  569;  Harp  v.  Southern  Ey.  Co.,  119  Ga.  927,  ante,  p. 
212,  47  S.  E.  206. 


PATE  V.  BUSHONG. 

[161  Ind.  533,  69  N.  E.  291.] 

WILLS — Only  a  Life  Estate  Passes  to  a  Devisee,  in  Indiana,, 
unless  it  affirmatively  appears  that  a  greater  estate  was  intended, 
(p.  290.) 

WILLS,  When  Pass  Only  a  Life  Estate — A  devise  bv  a  man 
to  hif  wife  which  does  not  in  express  terms  give  her  the  fee,  nor  ex- 
pressly or  impliedlv  pive  her  DOwer  to  dispose  of  the  property,  and 
which  gives  the  property  to  his  son  after  her  death,  passes  only  a 
life  estate  to  'her.     (p.  291.) 

WILLS — Partial  Intestacy. — The  Presumption  is,  when  one 
makes  a  will,  that  he  intends  to  dispose  of  his  entire  estate,     (p.  291.) 

WILLS The  Intention  of  the  Testator  governs  the  construc- 
tion of  a  will,  and  to  ascertain  the  intention,  the  court  may  hear  evi- 
dence of  the  circumstances,  situation  and  surroundings  of  the  tes- 
tator when  the  will  was  made  and  the  state  and  description  of  his 
property,     (p.  291.) 

WILLS — Extrinsic  Evidence. — When  a  Latent  ambiguity  is 
disclosed  by  extrinsic  evidence,  it  may  be  removed  by  extrinsic 
evi<lence.      (p.   292.) 

WILLS — Errors  in  Description. — However  many  errors  there 
may  be  in  the  description  in  a  will,  either  of  the  devisee  or  the  sub- 
ject of  the  devise,  it  will  not  avoid  the  gift,  if,  after  rejecting  the 
errors  or  false  words,  enough  remains  to  show  with  reasonable  cer- 
tainty, what  was  intended  when  considered  from  the  position  of  the 
testator,     (p.  292.) 

WILLS — False  Description  may  be  Eejected. — A  devise  of 
lands  by  a  description  partly  false,  as  where  the  wrong  section 
number  is  given,  may  be  effective  if  what  remains,  after  rejecting 
the  false,  reasonably  corresponds  with  real  estate  indicated  by  ex- 
trinsic evidence,     (p.  303.) 

I.   TnT.   Addison,   W.   A.   Brown,  M.   E.   Forkner    and   G.   D. 
Eorkncr,  for  the  appellants. 

E.  H.  Bundv,  J.  M.  Morris    and  D.  W.  Chambers,  for  the 
appellee. 

^^^  ]^rOXT\S,   J.     Jaekson  Bushong  died  testate  in   ITenrv 
county,  Indiana,  in  ISDS,  leaving  his  widow,  Lvdia  Bushong, 


288  American  State  Kepouts,  Vol.  100.       [Indiana, 

liis  son,  Peter  P.  Bushong  (the  appellee),  and  his  five  grand- 
oliildren,  Minerva  A.  Pate,  Phoebe  T.  Thompson,  Hannah  N". 
Addison,  Cora  C.  Warrington  and  Lila  L.  Ellison,  children 
of  a  deceased  daughter  of  the  testator.  Said  will  was  legally 
])robated.  After  the  death  of  said  widow,  appellants  brought 
this  action  against  appellee  for  partition  of  the  lands  devised 
to  the  widow,  upon  the  theory  that  she  took  the  same  in  fee 
simple  under  said  will. 

The  will,  omitting  the  codicil  which  is  not  necessary  to  a 
determination  of  this  cause,  reads  as  follows:  "First,  I  give, 
will,  and  bequeath  to  my  beloved  wife,  Lydia  Bushong,  after 
my  death,  should  she  he  living,  all  of  my  real  estate  and  per- 
sonal property  that  may  be  left  of  my  estate  after  my  death, 
except  such  as  may  be  necessary  to  pay  tlie  exjumses  of  my 
last  sickness  and  funeral,  which  I  direct  to  be  promptly  paid 
out  of  my  estate,  and  also  sucli  amount  of  money  as  may  be 
necessary  to  pay  for  a  suitable  monument  for  myself  and  wife, 
not  exceeding  four  hundred  dollars,  at  the  discretion  of  my 
executor.  Article  2.  I  hereby  appoint  my  son,  Peter  P. 
Bushong,  my  executor,  with  full  power  and  authority  to  ex- 
ecute the  provisions  of  my  will,  and  ^*'^^  make  all  settlements 
with  each  of  the  hereinafter  mentioned  heirs,  without  bond 
or  security.  Article  3.  iVfter  the  death  of  my  dear  wife, 
should  she  outlive  me,  and  after  all  expenses  of  her  last  sick- 
ness and  funeral,  and  all  other  debts,  if  any,  be  paid  out  of 
the  then  remaining  estate,  I  then  will  and  direct  as  follows: 
Article  4.  I  will,  give,  and  bequeath  to  my  only  son,  Peter 
1*.  Bushong,  the  following  real  estate  in  Henry  county,  state 
of  Indiana:  'J'he  northeast  quarter  of  section  29,  township 
1<S,  range  i),  containing  one  hundred  and  sixty  acres,  and  also 
twenty  acres  off  the  northwest  quarter  of  section  29,  town  18, 
range  9;  and  also  thirty  acres  of  land  off  the  south  end  of 
the  east  lialf  of  south  quarter  of  section  29,  town  18,  range 
9,  in  fee  sim})le,  and  then  direct  him  to  pay  the  following 
amounts  out  of  the  estate,  to  wit:  Article  5.  To  my  grand- 
(l;inul\lcr  or  heirs,  ^linerva  A.  Karens,  the  sum  of  $150.  Sec- 
tion I).  To  mv  granddaugbter  and  children,  Plucbe  T.  l']stell, 
tlio  sum  of  $"i"i.-).  Article  7.  To  my  granddaughter  and  her 
cliildrcn,  Jlannali  X.  Addison,  the  sum  of  $225.  Article  H. 
To  my  granddaugbter,  Cora  C.  Peddick,  the  sum  of  $2:25. 
Article  9.  To  my  granddaughter,  Lila  L.  Ellison,  tlie  sum 
of  $500.  Mailing  a  total  amount  of  $1,G25  to  be  paid  to 
mv   five  granddaughters,   as   named   in  the   above   sections,   bv 
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my  son,  Peter  P.  Bushong,  in  the  following  order,  to  wit: 
Section  10.  Three  months  after  the  death  of  my  wife,  P.  P. 
Bushong  shall  pay  to  my  granddaughter,  Lila  L.  Ellison,  or 
her  heirs,  if  any,  the  sum  of  $100;  and  one  year  later  the 
sum  of  $500  to  be  equally  divided  between  the  five  heirs,  $100 
each,  and  to  continue  each  succeeding  year  at  the  same  ratio 
until  each  heir  shall  have  received  three  full  payments  as 
stated  above,  provided,  however,  that  there  is  to  be  no  interest 
computed  on  any  payment.  Article  11.  I  further  direct,  give 
and  bequeath  to  my  son,  Peter  P.  Bushong,  after  the  death 
of  my  wife,  and  after  all  expenses  of  her  last  sickness  and 
funeral  expenses  '^^^  are  paid,  all  of  the  farming  utensils, 
grain,  ha}-,  and  stock  of  all  kinds  that  may  remain  on  the 
farm.  Article  12.  I  further  give  and  bequeath  to  my  son, 
Peter  P.  Bushong,  and  my  five  grandchildren,  all  of  the  house- 
hold goods  to  be  divided  equally  among  the  six  heirs,  and  should 
any  of  my  granddaugliters  die  intestate  with  no  heirs  living,  I 
direct  that  the  amounts  be  divided  among  those  tliat  arc  living. 
Given  under  my  hand  and  seal  this  seventeenth  dav  of  August, 
1893." 

At  the  time  the  testator  made  said  will,  and  at  the  time 
of  his  death,  he  was  the  owner  in  fee  simple  and  in  the  pos- 
session of  the  following  described  real  estate  in  Henry  county, 
Indiana,  and  he  was  not  the  owner  of  any  other  lands  from 
the  date  of  his  will  until  the  time  of  his  death :  The  north- 
east quarter  of  section  29,  township  18  north,  of  range  9  east; 
also  thirty  acres  off  the  south  end  of  the  east  half  of  the  south- 
west quarter  of  section  29,  townsliip  18  north,  of  range  9  east ; 
also  twenty  acres  off  the  west  side  of  tlie  following  described 
lands,  to  Avit:  Commencing  sixteen  rods  south  of  the  north- 
west corner  of  the  northwest  quarter  of  section  28,  township 
18  nortli,  of  range  9  east,  and  running  thence  east  ninety-six 
rods,  thence  south  to  the  soutli  line  of  said  northwest  (]uarrer 
of  said  section,  townsliip.  and  range;  tlienco  west  on  tlie  said 
line  ninety-six  rods  to  tlie  section  line;  tlience  north  to  the 
place  of  beginning.  The  testator  and  his  wife  lived  on  the 
one  hundred  and  sixty  acres  described  in  the  will,  and  the 
twenty-acre  tract  adjoini^d  the  same  on  the  east.  A]tpelKv  also 
lived  on  said  tract  in  a  house  near  his  father's  Iioiise.  and 
continued  to  live  thereon  after  his  fatli(U-"s  death.  After  the 
death  of  the  testator,  Peter  P.  Bushong  (aj^pcllee)  was  ap- 
pointed and  qualilied  as  exei'utor  of  said  will,  and  paid  oxer 
to  appellants,  Cora  C.   Warrington  and  Pha>be  T,  Thoiupson, 
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the  legacies  given  them  by  items  6  and  8  of  the  will,  taking 
receipts  therefor  as  executor. 

637  rpj^e  questions  presented  by  the  record  are:  1,  Did 
Lydia  Bushong,  the  widow,  take  said  real  estate  for  life  only 
under  said  will?  2.  Was  there  a  mistake  in  describing  the 
twenty  and  thirty  acre  tracts  of  land  named  in  the  will,  and, 
if  so,  can  the  same  be  corrected,  or  so  interpreted  as  to  apply 
to  the  twenty  and  thirty  acre  tracts  owned  by  the  testator 
at  the  time  he  made  the  will  and  at  the  time  of  his  death? 
3.  "Were  Cora  C.  Warrington  and  Phoebe  T.  Thompson  es- 
topped from  claiming  a  share  in  the  lands  as  heirs  of  Lydia 
Bushong  if  she  took  a  fee,  by  accepting  of  the  executor  the 
legacies  given  them  by  the  will  ?  The  trial  court  decided  these 
questions  in  the  affirmative,  and  rendered  judgment  in  favor 
of  appellee.  If  questions  1  and  2  are  answered  in  the  affirma- 
tive, it  will  not  be  necessary  to  determine  the  third. 

The  purpose  of  construing  a  will  is  to  ascertain  the  intent 
of  the  testator,  which  must  be  given  effect  when  ascertained, 
unless  in  violation  of  some  rule  of  law.  To  ascertain  such 
intention  the  whole  will  must  be  considered,  and  no  word  or 
clause  in  the  will  is  to  be  rejected  to  which  a  reasonable  effect 
can  be  given.  In  this  state  only  a  life  estate  will  pass  to  a 
devisee  unless  it  affirmatively  appears  a  greater  estate  was  in- 
tended: Burns'  Rev.  Stats.  1901,  sec.  2737;  Rev.  Stats.  1881, 
sec.  2567  (Horner's  Rev.  Stats.  1901)  ;  Fenstermaker  v. 
Holman,  158  Ind.  71,  74,  G2  X.  E.  G99,  and  cases  cited.  It 
will  be  observed  that  the  testator  lias  not  said  in  express  terms 
that  he  devised  said  real  estate  to  his  widow  in  "fee  simple,'^ 
either  in  apt  words  or  by  the  use  of  legal  words  of  inheritance. 
Neither  has  he  given  his  widow  the  power  of  disposing  of  said 
real  estate  in  express  terms,  nor  do  we  think  such  power  can 
be  implied  from  the  language  of  the  will.  The  will  gives  to 
Peter  P.  Busliong  in  fee  simple  two  hundred  and  ten  acres  of 
real  estate,  all  the  real  estate  the  testator  owned  when  he  made 
tlie  will  and  at  the  time  of  his  death,  and  not  what  remained 
undisposed  of  or  unexpended  at  the  death  of  ^'^  his  wife. 
It  is  clear,  tlierefore,  that  the  power  of  the  widow  to  dispose 
of  said  real  estate  cannot  be  inferred  from  items  3  and  4. 
Item  11  describes  a  kind  of  personal  property  which  is  con- 
sumed or  destroyed  by  use,  and  the  language  thereof  sliows 
that  it  was  tlie  intention  of  the  testator  that  the  expenses  of 
his  widow's  last  sickness  and  her  funeral  expenses  should  be 
paid  out  of  the  property  described  therein.     It  is  evident  that 
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the  power  of  the  widow  to  sell  the  real  estate  devised  to  her 
cannot  be  inferred  from  that  item. 

Having  reached  the  conclusion  that  the  widow  was  not  given 
by  implication  or  express  words  the  power  to  dispose  of  said 
real  estate,  it  is  clear  that,  so  far  as  the  question  of  what 
interest  she  took  in  the  real  estate  devised  to  her  is  concerned, 
the  same  is  ruled  by  the  case  of  Fenstermaker  v.  Holman,  158 
Ind.  71,  62  N.  E.  699,  and  that  she  took  only  a  life  estate 
therein. 

Appellants  claim  that  appellee  took  no  title  to  the  twenty 
and  thirty  acre  tracts  of  land  in  controversy  under  the  will 
of  the  testator,  because  said  tracts  are  not  described  in  the  will. 
It  will  be  observed  that  the  twenty-acre  tract  is  described  as 
in  section  29,  while  the  twenty-acre  tract  owned  by  the  testator 
when  the  will  was  made  and  at  the  time  of  his  death  was  in 
section  28,  adjoining  the  one  hundred  and  sixty  acres  described 
in  the  will.  The  thirty-acre  tract  is  definitely  described  in 
the  will,  except  that  the  words  "south  quarter,"  instead  of 
"southwest"  quarter,  are  written  in  the  will. 

WTien  a  person  makes  a  will  the  presumption  is  that  he 
intends  to  dispose  of  his  whole  estate,  xmless  it  is  rebutted  by 
the  provisions  of  the  will,  or  other  evidence  to  the  contrary : 
2  Redfield  on  Wills,  3d  cd.,  *116;  Gate  v.  Cranor,  30  Ind. 
292,  295,  296;  Eoy  v.  Eowe,  90  Ind.  54,  59,  60;  Mills  v. 
Franklin,  128  Ind."^444,  446,  28  N.  E.  60;  Groves  v.  Culph, 
132  Ind.  186,  188,  31  N.  E.  569;  Borgner  v.  Brown,  133  Ind. 
^•^»  391,  396,  33  X.  E.  92;  Korf  v.Gorichs,  145  Ind.  134, 
136,  44  N.  E.  24;  Woman's  Union  etc.  Soc.  v.  Mead,  131 
111.  338,  357,  358,  23  X.  E.  603;  Vestal  v.  Garrett,  197  111. 
398,  404,  406,  64  X.  E.  345.  Tbere  is  nothing  in  the  will 
in  this  case  or  in  the  evidence  to  rebut  this  presumption. 
When  the  will  was  executed,  and  at  tbe  time  of  his  death,  tbe 
testator  owned  two  hundred  and  ten  acres  of  land,  and  no 
more.  This  he  devised  to  his  wife  for  life,  and  attempted  to 
devise  two  hundred  and  ten  acres  in  fee  simple  to  apjx'llee — ■ 
all  the  land  owned  by  him.  While  it  is  clear  that  the  testator 
intended  to  dispose  of  all  the  lands  he  owned,  the  language 
used  in  describing  the  twenty  and  thirty  acre  tracts,  if  con- 
strued literally,  would  defeat  this  intention,  at  least  as  to  the 
twenty-acre  tract.  As  we  have  already  said,  the  intention  of 
a  testator  must  in  all  cases  govern  the  construction  of  a  will, 
unless  in  violation  of  some  rule  of  law.  To  ascertain  such  in- 
tention, the  court  niav  hear  evidence  of  the  circumstances,  sit- 
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Uation,  and  surroundings  of  the  testator  when  the  will  was 
made,  and  the  state  and  description  of  his  property:  2  Under- 
hill  on  Law  of  Wills,  sees.  909-911,  911;  Wigram  on  Wills, 
2d  Am.  ed.,  56,  161;  Schouler  on  Wills,  sec.  579;  1  Jarman 
on  W^ills,  5th  Am.  ed.,  733-762;  Page  on  Wills,  sees.  816, 
817;  Whiteman  v.  Whiteman,  152  Ind.  263,  273,  274,  53  N. 
E.  225;  Patch  v.  White,  117  U.  S.  210,  217,  6  Sup.  Ct.  Eep. 
617;  Black  v.  Richards,  95  Ind.  184,  189-191;  Daugherty  v. 
Rogers,  119  Ind.  254,  258-261,  20  N.  E.  779;  Dennis  v. 
Holsapple,  148  Ind.  297,  62  Am.  St.  Rep.  526,  47  N.  E.  631; 
Price  V.  Price,  89  Ind.  90,  91.  If  by  thus  putting  itself  in 
the  testator's  place,  the  court  is  able  to  understand  and  apply 
the  language  of  the  will,  it  may  give  effect  to  the  same  although 
containing  errors  or  repugnancies,  so  far  as  the  intention  of 
the  testator  can  be  determined,  and  will  pronounce  judgment 
with  such  repugnancies  removed  or  errors  corrected.  It  is 
well  settled  that  when  a  latent  ambiguity  is  disclosed  by  ex- 
trinsic evidence,  it  may  be  removed  by  extrinsic  evidence: 
Whiteman  v.  Whiteman,  152  Ind.  263,  53  N.  E.  225;  Patch 
V.  White,  117  U.  S.  210,  6  Sup.  Ct.  Rep.  617. 

'^^  It  is  true  that  extrinsic  evidence  will  not  be  resorted 
to  for  the  purpose  of  changing  or  varying  the  words  of  a  will, 
but  courts  for  a  long  period  of  years  have  felt  compelled  to 
■deal  with  descriptions  in  such  a  manner  as  to  reach  the  intent 
of  the  testator,  when  that  seemed  practicable,  and  by  construc- 
tion and  by  the  admission  of  oral  evidence  to  remove  latent 
ambiguities.  It  is  well  established  that  however  many  errors 
there  may  be  in  a  description,  either  of  the  devisee  or  the  sub- 
ject of  the  devise,  it  will  not  avoid  the  bequest  if  after  reject- 
ing the  errors  or  false  words  enough  remains  to  show  witli 
reasonable  certainty  what  was  intended  when  considered  from 
the  position  of  the  testator:  1  Redfield  on  Wills,  4th  ed.,  580 
ct  se(i. ;  2  Underbill  on  Law  of  Wills,  sees.  909-914;  0"IIara 
on  Wills,  369,  374;  Wigram  on  Wills,  2d  Am.  ed.,  52-54, 
111-147;  Page  on  Wills,  sees.  473,  487,  819;  3  Albany  Law 
Journal,  263-267;  Trustees  etc.  v.  Peaslee,  15  K  11.  317; 
Winkloy  v.  Kaime.  32  N.  H.  268;  Allen  v.  Lyons,  2  Wash, 
C.  ('.  -i;.-),  F(wl.  Cas.  Xo.  227;  Patch  v.  White,  117  U.  S. 
210,  6  Sup.  Ct.  Rep.  617;  Roman  Catholic  Orphan  Asylum 
v.  Emmons,  3  Brad.  Surr.  144;  Cleveland  v.  Carson,  37  N. 
J.  Eq.  377,  IS  Cent.  L.  J.  68,  and  note  pp.  69-71;  Willard 
V.  Darrah,  168  Mo.  6G<),  90  Am.  St.  Rep.  468,  68  S.  W.  1023; 
Judge  Redfield's  note  to  Kurtz  v.  Hibner,  10  Am.  Law  Reg., 
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N.  S.,  97-101;  Eiggs  v.  Myers,  20  Mo:  239;  Gaston's  Estate, 
188  Pa.  St.  374,  68  Am.  St.  Eep.  874,  41  Atl.  529;  Black 
V.  Richards,  95  Ind.  184;  Jackson  v.  Hoover,  26  Ind.  511; 
WTiiteman  v.  Whiteman,  152  Ind.  263,  53  N.  E.  225;  Miller ' 
V.  Coulter,  156  Ind.  290,  293,  59  N".  E.  853;  Groves  v.  Culph, 
132  Ind.  186,  31  K  E.  569;  Skinner  v.  Harrison  Tp.,  116 
Ind.  139,  ]8  N.  E.  529;  Elliott  v.  Elliott,  117  Ind.  380,  10 
Am.  St.  Eep.  54,  20  N".  E.  264;  Chappell  v.  Missionary  Soc. 
etc.,  3  Ind.  App.  356,  50  Am.  St.  Eep.  276,  29  N.  E.  924. 
In  Patch  V.  White,  117  U.  S.  210,  6  Sup.  Ct.  Eep.  617,  the 
testator  devised  certain  specific  lots  to  each  of  his  near  rela- 
tives, and,  among  others,  to  his  brother  Henry  a  lot  described 
as  "lot  number  six  in  square  403,  together  with  the  improve- 
ments thereon  erected."  The  court  said :  "Xow,  the  parol 
evidence  discloses  the  fact  that  there  was  an  evident  misde- 
scription of  ^^*  the  lot  intended  to  be  devised.  It  shows, 
first,  as  before  stated,  that  the  testator,  at  the  time  of  making 
his  will,  and  at  the  time  of  his  death,  did  not,  and  never  did, 
own  lot  6,  in  square  403,  but  did  own  lot  3,  in  square  406 ; 
secondly,  that  the  former  lot  had  no  improvements  on  it  at 
all,  and  was  located  on  Xinth  street,  between  I  and  K  streets, 
whilst  the  latter,  which  he  did  own,  was  located  on  E  street, 
between  Eiglith  and  Xinth  streets,  and  had  a  dwelling-house 
on  it,  and  was  occupied  by  the  testator's  tenants — a  circum- 
stance which  precludes  the  idea  that  he  could  have  overlooked 
it.  It  seems  to  us  that  this  evidence,  taken  in  connection  wirli 
the  whole  tenor  of  the  will,  amounts  to  demonstration  as  to 
which  lot  was  in  the  testator's  mind.  It  raises  a  latent  am- 
biguity. The  question  is  one  of  identification  between  tv/o 
lots,  to  determine  which  was  in  the  testator's  mind,  wlietlier 
lot  3,  square  406.  which  be  owned,  and  which  had  improve- 
ments erected  thereon,  and  thus  corresponded  with  the  implica- 
tions of  the  will,  and  with  part  of  the  description  of  tlie  lot. 
and  rendered  the  devise  effective;  or  lot  six,  square  403,  whicli 
he    did   not    own,    wliieh   had   no    improvements    thereon,    and 

which   rendered  the   devise  ineffective Wliat  lie   meant 

to  devise  was  a  lot  tliat  lie  owned;  a  lot  with  improvements  on 
it;  a  lot  that  lie  did  not  specifically  devise  to  any  other  of  his 
devisees.  Did  such  a  lot  exist?  If  so,  what  lot  was  it?  Wo 
know  that  such  a  lot  did  exist,  and  only  one  such  lot  in  the 
world,  and  that  this  lot  was  the  lot  in  question  in  this  cause, 
namely,  lot  Xo.  3,  in  square  4()G.  Then,  is  it  not  clear  that 
the  words  of  the  will,  'lot  Xo.  G,  in  square  403,'  contained  a 
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false  description  ?  ....  It  is  settled  doctrine  that,  as  a  latent 
ambiguity  is  only  disclosed  by  extrinsic  evidence,  it  may  be 
removed  by  extrinsic  evidence.  Such  an  ambiguity  may  arise 
upon  a  will,  either  when  it  names  a  person  as  the  object  of 
a  gift,  or  a  thing  as  the  subject  of  it,  and  there  are  two  per- 
sons or  things  '^^^  that  answer  such  name  or  description;  or, 
secondly,  it  may  arise  when  the  will  contains  a  misdescription 
of  the  object  or  subject;  as  where  there  is  no  such  person  or 
thing  in  existence,  or,  if  in  existence,  the  person  is  not  the  one 
intended,  or  the  thing  does  not  belong  to  the  testator.  The 
first  kind  of  ambiguity,  where  there  are  two  persons  or  things 
equally  answering  the  description,  may  be  removed  by  any  evi- 
dence that  will  have  that  effect,  either  circumstances,  or  dec- 
larations of  the  testator:  1  Jarman  on  Wills,  370;  Hawkins 
on  Wills,  9,  10.  Where  it  consists  of  a  misdescription,  as  be- 
fore stated,  if  the  misdescription  can  be  struck  out,  and  enough 
remain  in  the  will  to  identify  the  person  or  thing,  the  court 
will  deal  with  it  in  that  way;  or,  if  it  is  an  obvious  mistake, 
will  road  it  as  if  corrected.  The  ambiguity  in  the  latter  case 
consists  in  the  repugnancy  between  the  manifest  intent  of  the 
will  and  the  misdescription  of  the  donee  or  the  subject  of  the 
gift.  In  such  a  case  evidence  is  always  admissible  to  show 
the  condition  of  the  testator's  family  and  estate,  and  the  cir- 
cumstances by  which  lie  was  surrounded  at  tlie  time  of  making 
his  will:  1  Jarman  on  Wills,  3G1,  3G5;  1  Roper  on  Legacies, 
4th  ed.,  297;  2  Williams  on  Executors,  988,  1032.  :\rr.  Will- 
iams (afterward  j\Ir.  Justice  Williams)  says:  'Where  the  name 
or  description  of  a  legatee  is  erroneous,  and  there  is  no  rea- 
sonal)le  doubt  as  to  the  person  who  was  intended  to  be  named 
or  described,  the  mistake  shall  not  disappoint  the  bequest.  The 
error  may  be  rectified:  ....  1.  By  the  context  of  the  will; 

2.  To  a  certain  extent  by  parol  evidence A  court  may 

in(|uire  into  every  material  fact  relating  to  the  person  who 
claims  to  be  interested  under  tlie  will,  and  to  the  circum.- 
stancos  of  the  testator,  and  of  his  family  and  affairs,  for  the 
purpose  of  enabling  the  court  to  identify  the  person  intended 
by  the  t(>tator.'  Again  he  says,  on  page  1032:  '^Mistakes  in 
the  description  of  legnoies,  like  those  in  the  description  of  lega- 
tees, may  he  root i tied  l)y  reference  to  the  terms  of  the  gift, 
and  evidence  ^'*^  of  extrinsic  circumstances,  taken  together. 
The  error  of  tlie  testator,  says  S\vinl)urne,  in  the  proper  name 
of  the  thing  hequeathed,  doth  not  hurt  the  validity  of  the 
legacy,  so  that  tlie  body  or  substance  of  the  thing  bequeathed 
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is  certain:  As,  for  instance,  the  testator  bequeaths  his  horse 
Criple,  when  the  name  of  the  horse  was  Tulip;  this  mistake 
fihall  not  make  the  legacy  void;  for  the  legatory  may  have  the 
horse  by  the  last  denomination;  for  the  testator's  meaning  was 
<;ertain  that  he  should  have  the  horse;  if,  therefore,  he  hath 
the  thing  devised,  it  is  not  material  if  he  hath  it  by  the  right 
or  the  wrong  name' :  See,  also,  Eoper  on  Legacies,  297." 

In  Allen  v.  Lyons,  2  Wash.  C.  C.  475,  Fed.  Cas.  No.  227,  the 
■devise  was  of  a  "house  and  lot  in  Fourth  street,  Philadelphia," 
but  it  appeared  on  oral  proof  that  the  testator  had  no  such  prop- 
erty in  Fourth  street,  but  did  own  a  house  and  lot  in  Third 
street,  and  it  was  held  to  pass  under  the  devise. 

In  Winkley  v.  Kaime,  32  N.  H.  268,  the  devise  was  of  "thirty- 
six  acres,  more  or  less,  of  lot  37  in  the  second  division  of  Barn- 
stead";  and  it  appearing  that  there  was  no  such  lot  in  that 
division,  but  that  the  testator  owned  land  in  lot  97  in  that 
•division,  it  was  held  to  pass  under  will. 

In  Decker  v.  Decker,  121  III.  341,  12  :N".  E.  750,  the  testator, 
'by  the  terms  of  his  will,  devised  twenty  acres  off  the  west  half 
•of  the  northeast  quarter  of  the  northeast  quarter  of  section  33, 
township  18  north,  of  range  11  west.  The  evidence  showed  that 
the  testator  never  owned  the  northeast  quarter  of  the  northeast 
-quarter  of  section  33,  or  any  part  of  it,  but  did  own  the  north- 
west quarter  of  the  northeast  quarter  of  the  section.  It  was 
Tield  that  there  was  a  latent  ambiguity  in  the  devise,  the  words 
•describing  the  land  being  in  part  false,  and  that  the  false  de- 
scription might  be  stricken  out,  and  the  devise  sustained  as  em- 
l)racing  the  land  owned  by  the  testator. 

«*4*  In  Whitcomb  v.  Eodman,  156  111.  116,  47  Am.  St.  Eep. 
181,  40  ISr.  E.  553,  the  testator  devised  parcels  of  land  aggre- 
gating one  hundred  and  eighty  acres  (all  that  he  owned),  but  in 
<3evises  to  two  sons,  respectively,  described  two  forties  in  the 
southeast  quarter  of  section  22,  adjoining  tliose  really  owned  by 
him  in  the  northeast  quarter  of  said  section,  leaving  the  latter 
Tindisposed  of,  and  it  was  held  the  devise  covered  the  forties 
owned  by  the  testator  in  the  northeast  quarter  of  said  section. 
The  court  said  at  page  125,  156  111.  page  555,  40  IS!".  E.  and  page 
181,  47  Am.  St.  Rep. :  "\\niile  words  cannot  be  added  to  a  will, 
yet,  in  arriving  at  the  intention  of  the  testator  as  has  been 
■shown  by  the  authorities,  so  much  as  is  false  in  the  description 
•of  the  premises  devised  may  be  stricken  out,  and,  after  striking 
out  the  false  description,  if  enough  remains  to  identify  tlie 
j)remises  intended  to  be  devised,  the  will  may  be  read  and  con- 
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strued  with  the  false  words  eliminated  therefrom.  Adopting 
that  rule  here,  the  second  and  third  clauses  will  read  as  follows : 
'Second.  To  my  son,  Joseph  L.  Rodman,  I  will  and  bequeath 
one  hundred  acres  of  land — sixty  acres  off  of  the  west  side  of 
the  southeast  quarter  of  section  22^  forty  acres  being  the  .... 
quarter  of  tlie  ....  quarter  of  section  22.  Third.  To  my 
son,  Edward  L.  Eodman,  I  will  and  bequeath  forty  acres  of 
land,  being  the  ....  quarter  of  the  ...  .  quarter  of  section 
22.'  Bearing  in  mind  that  the  testator  owned  two  forty-acre 
tracts  in  the  northeast  quarter  of  section  22,  and  reading  the 
two  clauses  of  the  will  in  the  light  of  surrounding  circumstances,, 
we  think  all  difficulty  is  removed  in  regard  to  the  lands  devised 
by  these  two  provisions  of  the  will.  The  testator,  owning  two 
quarters  of  a  quarter  of  section  22,  devised  one  quarter  to  his 
son  Joseph  and  the  other  quarter  to  his  son  Edward,  and  the 
two  sons  took  and  held  the  two  tracts  undivided." 

In  Stewart  v.  Stewart,  96  Iowa,  020,  65  X.  W.  976,  ^■*''  the 
testator  gave  to  his  son,  Fred  D.  Stewart,  "the  south  half  of 
the  northeast  quarter  of  section  30  in  township  76  north,  of 
range  7  west."  This  tract  did  not  belong  to  the  testator  W'hen 
the  will  was  made  or  at  the  time  of  his  death,  but  he  owned 
at  said  times  the  south  half  of  the  southeast  quarter  of  that 
section,  which  was  not  described  in  the  will.  The  court  disre- 
garded the  word  ''north"  in  the  will  and  held  that  the  will  gave 
said  devisee  said  south  half  of  the  southeast  quarter  of  said  sec- 
tion thirty.  The  court  said  at  page  627:  "The  evidence  shows 
that  the  description  of  the  land  in  question  is  in  part  wrong. 
After  rejecting  the  erroneous  portion,  the  remainder  describes 
'the  south  half  of  the  east  quarter  of  section  Xo.  30,'  etc.  The 
section  contains  two  tracts  which  may  be  properly  spoken  of  as 
'the  east  quarters,'  and,  under  the  rules  of  interpretation  cited 
[Jordan  v.  Woodin.  93  Iowa,  45?^,  61  X.  W.  948;  Patch  v.  White, 
U7  V.  S.  210,  6  Sup.  Ct.  Eep.  617;  Eckford  v.  Eckford.  91 
Iowa,  .>],  58  X.  W.  1093],  we  are  of  the  opinion  that  extrinsic 
evidence  may  be  received  to  show  what  quarter  was  intended 
liy  tlie  testator." 

Tn  Ilufri.iiHi  V.  Young.  170  111.  290,  49  X.  E.  570.  the  lan- 
guaL'c  of  tlie  will  was:  "Item  3.  I  give  and  devise  to  my  son, 

Xoali    YoiiTi;: sixty-two   and   one-half   acres   oil   of   tlie 

enst  side  of  tlie  novtlieast  quarter  of  section  Xo.  20,  townsliip  21 
north,  of  rauLM-  11  west."  The  testator  did  not  own  sixty-two 
and  one-half  acres  off  tlie  east  side,  but  did  own  sixty-two  and 
one-half    acre=  in  the  east    half  of  said  quarter    section.     The 
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court  said:  "Striking  out  the  words  ^off  of  the  east  side.'  tho 
third  item  of  the  will  will  read:  *  .  .  .  .  also  sixty-two  and 
one-half  acres  of  the  northeast  quarter  of  section  No.  20,  town- 
ship 21  north,  range  11  west.'  This  description  is  sufficiently 
definite  to  include  the  land  in  dispute." 

^*^  In  Merrick  v.  Merrick,  37  Ohio  St.  126-132,  41  Am.  Eep. 
493,  the  land  devised  was  described  as  "the  east  half  of  the 
southeast  quarter  of  said  section  28,"  which  testator  did  not 
own,  hut  he  did  own  "the  east  half  of  the  northeast  quarter  of 
section  28."  The  court  said :  "The  evidence  fully  supports  the 
claim  that,  while  the  will  on  its  face  is  free  from  ambiguity, 
the  word  'south,'  in  its  third  item,  was  inserted  by  mere  mistake 
of  the  scrivener,  the  testator  intending  that  the  word  '^north' 
should  be  used.  The  sole  question,  therefore,  is  whether,  on 
proof  of  such  fact,  it  is  competent  for  the  court  to  declare  that 
the  east  half  of  the  northeast  quarter  of  section  28  passed  by 

the  will Rejecting  the  erroneous    description,  the  word 

'south,'  sufficient  appears  on  the  face  of  the  will,  in  the  light 
of  the  facts  here  disclosed,  to  warrant  us  in  saying  that  by  the 
will  of  Adam  Merrick  the  other  moiety,  the  east  half  of  the 
northeast  quarter  of  section  28,  ...  .  passed  to  Adam  R.  Mer- 
rick on  the  death  of  his  mother.  And  thus  the  case  is  deter- 
mined by  a  just  and  proper  application  of  the  maxim^  'Falsa 
demonstratio  non  nocet.' " 

In  Case  v.  Young,  3  Minn.  209,  the  testator  gave  to  his  wife 
"the  one-third  of  all  real  estate";  to  his  son  David,  "the  north 
half  of  the  real  estate";  to  his  son  Jacob,  "the  south  half  of  tlie 
real  estate."  There  was  no  other  description  of  the  real  estate 
contained  in  the  will.  The  court,  at  page  215,  said:  "It  is  in- 
sisted that  it  does  not  describe  any  real  estate  whatsoever.  Had 
the  language  used  been  'of  my  real  estate/  or  'of  the  real  estate 
I  now  own,'  or  'the  real  estate  of  which  I  shall  die  seised,'  it  is 

admitted    that  it  would    have  been  sufficiently    certain 

But  are  we  to  suppose  that  the  testator  here  intended  to. devise 
or  referred  to  the  real  estate  of  any  other  person?  "We  ought 
not  to  presume  that  he  intended  an  impossibility,  but  should 
ascertain,  if  possible,  what  his  intention  was  and  give  effect  to 
it.  We  held  in  the  case  of  Winslow  '^'^  v.  Baldwin,  2  Minn. 
174,  *213,  that  where  the  meaning  of  an  instrument  is  certain 
and  intelligible,  the  subject  or  object  to  which  it  is  to  be  ap- 
].-«lied  mav  be  ascertained  by  extrinsic  evidence,  if  it  can  be  done 
without  a  departure  from  the  rational  meaning  of  tlie  words  ac- 
tually used;  and  that  if  the  meaning  is  involved  in  uncertainty. 
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the  intention  may  be  ascertained  by  extrinsic  testimony,  and 
when  so  ascertained,  will  be  taken  as  the  meaning  of  the  par- 
ties, if  such  meaning  can  be  distinctly  derived  from  a  fair  and 
rational  interpretation  of  the  language  employed.  Applying 
this  test  to  the  case  at  bar,  we  find  no  difficulty  in  ascertaining 
from  the  will  itself  that  it  was  the  intention  of  the  testator  to 
devise  lands  to  his  sons;  and  extrinsic  evidence,  if  indeed  that 
would  be  necessary,  would  be  admitted  to  identify  his  own  lands, 
as  the  subject  or  object  to  which  the  term  'the  real  estate,'  as 
used  in  the  will,  applied." 

In  Moreland  v.  Brady,  8  Or.  303,  34  Am.  Rep.  581,  the  tes- 
tator devised  to  Margaret  McGill  "a  certain  parcel  of  ground  or 
lots  in  the  city  of  Portland  and  numbered  as  follows,  to  wit: 
No.  block  187,  lot  No.  2";  to  Esther  Brady,  "that  lot  or  parcel 
of  ground,  in  the  city  of  Portland,  lot  1,  in  block  187."  The 
testator  did  not  own  or  claim  any  interest  in  said  lots  when  he 
made  his  will  or  at  the  time  of  his  death,  but  did  own  lots  3 
and  4  in  said  block.  The  court,  at  page  313,  said :  "Then  we 
apprehend  there  can  be  no  question  of  the  admissibility  of  ex- 
traneous oral  evidence  to  show  the  state  and  extent  of  the  tes- 
tator's property,  in  order  to  place  the  court  in  the  same  position 
the  testator  was  in  at  the  time  he  made  the  will  in  question. 
This,  we  think,  is  unquestionably  the  rule  established  by  the 
decided  cases.  This  being  done,  it  appears  that  the  testator  had 
no  such  lots  as  those  described  as  lots  1  and  2  in  the  particular 
block  named.  This  renders  it  certain  that  the  lots  named  were 
erroneous,  and  the  words  describing  them  can  have  no  possible 
operation,  and  must  be  ^"^^  rejected.  The  devise  is  the  same 
as  if  the  numbers  of  the  lots  had  not  been  mentioned  at  all  or 
h.ad  been  named  and  the  numbers  left  blank.  We  are  then  com- 
])elled  to  fall  back  upon  the  remaining  portion  of  the  descrip- 
tion, to  wit:  'A  certain  parcel  of  ground  or  lots  in  the  city  of 
Portland  in  block  187';  also  'that  lot  or  parcel  of  ground  in  the 
city  of  Portland  in  block  187.'  And  by  thus  placing  ourselves 
in  the  position  of  the  testator,  by  oral  evidence,  at  the  time  of 
the  execution  of  his  will,  we  find  that  there  were  two  lots  or 
])arcels  of  ground  in  the  city  of  Portland^  and  in  block  187,  be- 
longing to  tlie  testator  at  that  time  and  also  at  the  time  of  his 
death.  Tliis  renders  the  devise  entirely  certain  from  the  lan- 
guage of  the  will  as  to  the  intention  of  the  testator.  The  de- 
scription would  have  boon  sufficient  by  merely  naming  the  block 
and  city  in  which  tho  lots  or  land  lay  without  specifying  the 
numbers  of  them.     The  testator  could  not  have  intended  to  de- 
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vise  lots  to  which  he  never  had  any  title,  hut  must  have  in- 
tended to  devise  those  which  did  belong  to  him.  He  had  two 
just  such  lots  or  pieces  of  land  as  he  names,  and  every  way  de- 
scribed as  these  are,  with  the  single  exception  of  this  one  false 
particular,  and  this  is  the  very  kind  of  case  to  which  the  maxim 
■'Falsa  demonstratio  non  nocet'  applies." 

In  Cruse  v.  Cunningham,  79  Ind.  402,  the  land  was  described 
in  the  will  as  follows:  "Part  of  the  donation  lot  No.  158,  in 
township  No.  3  north,  of  range  8  west,  containing  two  hundred 
acres."  It  was  claimed  by  the  heirs  of  the  testator  that  the  de- 
scription was  so  uncertain  that  the  devise  was  void.  The  court 
said,  at  page  405 :  "In  the  case  at  bar,  the  testator  had  no  heirs 
except  his  father  and  one  brother.  He  bequeathed  nearly  all 
his  real  estate,  including  the  land  in  controversy,  to  Charity 
Lodge  No.  30,  of  Free  and  Accepted  Masons  in  Washington, 
Daviess  count}^  for  the  purpose  of  building  a  Masonic  lodge  on 
certain  specified  lots,  with  power  to  sell  all  the  other  lots.  The 
parol  evidence,  which  was  admitted  over  ^'*'*  appellants'  objec- 
tion, showed  that  donation  lot  No,  158,  in  town  3  north,  of  range 
8  west,  was  estimated  to  contain  about  four  hundred  acres,  in 
fact  it  contained  four  hundred  and  eighteen  acres,  of  which  ten 
acres  were  in  the  river;  but  it  appeared  that  one-half  of  it  was 
called  two  hundred  atres,  and  one-fourth  of  it  one  hundred  acres, 
and  that  Joseph  Cruse,  in  his  lifetime,  was  in  possession  of  two 
hundred  acres  of  said  donation  lot  158,  claiming  to  own  it. 
Some  of  the  witnesses  said  he  claimed  two  hundred  acres,  or, 
perhaps,  one-half  of  the  donation  lot;  one  witness  said  Joseph 
never  claimed  more  than  one-half  the  lot,  and  the  evidence 
showed  that  the  half  claimed  by  Joseph,  and  of  which  he  was 
in  possession,  was  the  same  half  for  the  recovery  of  which  this 
suit  is  brought,  and  of  which  said  Joseph  died  seised,  as  both 
parties  admitted  on  the  trial.  The  evidence  also  showed  tliat 
the  other  two  quarters  of  said  donation  lot  were  owned  liy  other 
parties.  Under  the  authority  of  the  case  hereinbefore  cited, 
the  parol  evidence  was  properly  admitted,  and  it  showed  very 
clearly  that  the  property  devised  by  Joseph  Cruse  to  Charity 
Lodge  No.  30  was  the  same  half  of  said  donation  lot  whieli  is 
sought  to  be  recovered  in  this  suit.  The  court  committed  no 
error  in  admitting  the  will  in  evidence,  nor  in  admitting  the 
parol  evidence  in  explanation  of  it." 

In  Groves  v.  Culph,  132  Ind.  18G,  31  N.  E.  5^9.  the  tliirH 
item  of  the  will  gave  to  the  widow  '^the  house  and  lot  on  wliieli 
I  now  reside,  being  parts  of  lots  Nos.  15  and  16  in  the  city  of 
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Eising  Sun,"  for  life.  The  fourth  item  was  as  follows:  "I 
lurther  will,  give  and  devise  the  same  lot  No.  15  so  devised  to 
my  said  wife  during  her  lifetime,  together  with  all  the  appur- 
tenances thereto  belonging,  to  my  youngest  daughter,  Eliza 
Jane  Carpenter,  and  to  her  heirs  in  fee  simple  forever."  There 
was  no  other  reference  made  to  lot  16  in  the  will,  except  in  the 
item  designated.  This  court  held  that  extrinsic  evidence  was 
admissible,  and  that  the  testator  intended  to  devise  to  his 
(laugliter  in  fee  what  he  devised  to  his  wife  for  life,  and 
^^**  that  the  same  passed  to  the  daughter  under  the  devise  ta 
her,  although  lot  16  was  not  named  in  the  devise  to  her. 

From  the  many  other  cases  to  the  same  effect  we  cite  the  fol- 
lowing: Secbrock  v.  Fedawa,  33  Xeb.  413,  29  Am.  St.  Rep, 
488,  50  N.  W.  270;  Vestal  v.  Garrett,  197  111.  398-406,  64  X.  E. 
345;  Hawkins  v.  Garland,  76  Va.  149,  44  Am.  Rep.  158; 
Willard  v.  Darrah,  168  Mo.  660,  90  Am.  St.  Rep.  468,  68  S.  W. 
1023;  Wood  v.  White,  32  Me.  340.  52  Am.  Dec.  654;  Howard 
V.  American  Peace  Soc,  49  'Mq.  288;  Flynn  v.  Holman,  119 
Iowa,  731,  94  N.  W.  447;  Chambers  v.  Watson,  60  Iowa,  339, 
46  Am.  Rep.  70,  14  X.  W.  336;  Severson  v.  Severson,  68  Iowa, 
(;56.  27  X.  AV.  811 ;  Button  v.  American  Tract  Soc,  23  Vt.  336  ; 
Black  V.  Hill,  32  Ohio  St.  313;  Feters  v.  Porter,  60  How.  Pr. 
(X.  Y.)  422;  Smith  v.  Smith,  4  Paige  (X.  Y.),  271;  Pond  v. 
Bergh,  10  Paige  (X.  Y.),  140,  152;  Trustees  etc.  v.  Colgrovc, 
4  Hun  (X.  Y.),  362;  Dubois  v.  Rav,  35  X.  Y.  162;  Taylor  w 
Tolcn.  38  X.  J.  Eq.  91 ;  Mitchell  v.  Donohue,  100  Cab  202, 
38  Am.  St.  Rep.  279,  34  Pac.  614;  Lutz  v.  Lutz,  2  Blackf.  72; 
3  Albanv  Law  Journal,  263-267;  note  by  Judge  Redficld  to 
Kurtz  V.'  Hibner,  10  Am.  Law  Reg.,  X.  S.!!  97-101. 

The  rule  is  thus  stated  in  AVigram  on  Will^:,  second  American 
edition,  144,  147:  "If  the  description  in  the  Avill  is  incorrect, 
evidence  that  a  subject — having  such  marks  upon  it — exists, 
must  be  admissible,  that  the  court  may  determine  whether  sueli 
subject,  though  incorrectly  described  in  the  will,  be  that  which 

Ibe  testator  intended So  a  description,  though   false  in 

]»art,  may.  with  reference  to  extrinsic  circumstances,  be  abso- 
lutely certain,  or.  at  least,  sufllciently  so  as  to  enable  a  court  to 
identify  the  suliject  intended;  as  Avhere  a  false  d(^scription  is 
superadded  to  one  which  by  itself  would  have  been  correct. 
Tluis,  if  a  te-tntor  devi-e  liis  black  horse,  having  only  a  wliite 
cue.  or  de\  ise  his  freeliold  bouses,  having  only  leas(>]u)ld  houses, 
tlie  white  horse  in  the  one  case,  and  the  leasehold  houses  in  the 
other,  would  clearly  pass.     In  these  cases  the  substance  of  the 
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subject  intended  is  certain,  and  if  there  be  but  one  such  sub- 
stance, ^^^  the  superadded  description,  though  false,  intro- 
•duces  no  ambiguity;  and  as  by  the  supposition  the  rejected 
words  are  inapplicable  to  any  subject,  the  court  does  not  alter, 
vary  or  add  to  the  effect  of  the  will  by  rejecting  them.  To 
such  cases,  the  maxim,  'Falsa  demonstratio  non  nocet,'  may, 
with  propriety,  be  applied."  By  the  words,  "inapplicable  to  any 
subject,"  the  author  means  inapplicable  because  the  subject  is 
not  in  existence  or  does  not  belong  to  the  testator. 

It  is  said  in  Page  on  Wills,  section  819 :  "Where  testator 
describes  the  property  devised  by  township,  range,  section  and 
quarter  section,  but  does  not  locate  it  in  the  correot  section  or 
range  or  the  like,  the  weight  of  authority  is  that  extrinsic  evi- 
dence is  admissible  to  show  exactly  what  real  estate  the  testator 
owned.  Under  this  view  if  he  owns  any  real  estate  which  cor- 
responds in  part  to  the  description  in  the  will,  the  court  will 
reject  the  incorrect  part  of  the  description  and  will  pass  tlio 
realty  conveyed  by  the  correct  description." 

The  cases"  of  Moreland  v.  Brady,  8  Or.  303,  34  xVm.  Rep. 
581,  Riggs  V.  Myers,  20  Mo.  239,  referred  to  above,  were  cited 
with  approval  by  this  court  in  Black  v.  Eichards,  95  Ind.  184, 
190.  The  court  said  at  page  190 :  "From  the  earliest  period  in 
the  history  of  testamentary  law,  there  has  been  manifested  a 
disposition  to  apply  a  more  favorable  construction  to  wills  than 
to  ordinary  legal  instruments.  Eegret  has  sometimes  been  ex- 
pressed at  the  disposition  thus  manifested,  but  the  courts  have 
nevertheless  continued  to  countenance  that  line  of  judicial 
policy.  It  must,  therefore,  be  accepted  and  acted  upon  as  an 
established  rule  of  construction  at  the  present  time:  Riggs  v. 
Myers,  20  Mo.  239;  Wilkins  v.  Allen,  18  How.  385;  Cleveland 
V.  Spilman,  25  Ind.  95 ;  Brownfield  v.  Brownficld,  13  Pa.  St. 
136,  51  Am.  Dec.  590;  Moreland  v.  Brady,  8  Or.  303,  31  Am. 
Pep.  581." 

There  are  some  cases  which  seem  to  hold  that  when  tlie  evi- 
dence of  the  circumstances,  situation,  surroundings,  and  prop- 
erty owned  by  the  te.-tator  at  tlie  time  he  made  *''■"•-  his  will 
show  that  the  testator  did  not  own  tlie  land  as  doscril)ed  in  his 
will,  but  owned  other  land  to  which  a  part  of  the  description 
might  properly  apply,  no  latent  ambiguity  was  disclosed.  uiili\-s 
the  words  "my  land,"  or  otlicr  words  stating  in  cfTect  thai  ili<^ 
testator  owned  tlie  land  devised,  arc  contained  in  tlie  will.  The 
rule  established  by  the  weiglit  of  the  authoi-itios  and  the  I^otter 
reason,  however,  is  that  such  evidence    does  disclose  a    latent 
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ambiguity,  whether  words  stating,  in  effect,  that  the  testator 
owned  the  lands  devised  are  used  or  not ;  and  if,  by  rejecting  the 
false  description  or  the  false  part  thereof^  sufficient  remains, 
when  considered  from  the  position  of  the  testator,  to  identify 
the  land  intended  with  reasonable  certainty,  the  same  will  pass 
under  the  will  to  the  devisee.  It  is  true  that  after  rejecting 
the  false  description  or  the  false  part  thereof,  the  words  "my 
real  estate,"  or  words  of  like  import,  if  used  by  the  testator  in 
making  the  devise,  would  be  of  great  force  in  identifying  the 
land  intended,  and  might,  alone  or  in  connection  with  the  true 
part  of  the  description,  if  any,  pass  the  land  to  the  devisee  in 
cases  where,  if  the  words  were  not  used,  the  devise  would  fail 
for  want  of  a  description  sufficient  to  identify  the  land.  The 
enforcement  of  this  rule  does  not  reform  or  add  any  words  to 
a  will,  for  this  cannot  be  done,  but  enables  the  court  to  construe 
the  will  after  rejecting  the  false  part  of  the  description  and  thus 
carry  into  effect  the  intention  of  the  testator  as  expressed  there- 
in. 

The  thirty-acre  tract  is  described  in  the  will  as  follows : 
Thirty  acres  of  land  off  the  south  end  of  the  east  half  of  the 
south  quarter  of  section  29,  town  18,  range  9,  in  Henry  county, 
Indiana.  Said  section  29  contains  two  parts  which  answer  to 
tlie  description  ''south  quarter" — the  southeast  quarter  and  the 
southwest  quarter.  When  there  are  two  things  equally  answer- 
ing the  description  in  a  will,  the  ambiguity  may  be  removed  by 
evidence:  1  Jarman  on  Wills,  6th  cd,,  434,  435;  2  Underbill 
»•""'*  on  Law  of  Wills,  sec.  910;  Black  v.  Eidiards,  95  Ind.  184, 
189,  190;  Cruse  v.  Cunningham,  79  Ind.  402;  Skinner  v.  Harri- 
son Tp.,  116  Ind.  139,  141,  18  N.  E.  529;  White  v.  Patch,  117 
IT.  S.  217,  6  Sup.  Ct.  Rep.  617.  Tlie  agreed  statement  of  facts 
in  this  case  shows  that  the  testator  owned  tbirty  acres  off  tlie 
south  end  of  the  southwest  quarter  of  said  section,  and  owned 
no  other  real  estate  in  either  of  said  quarter  sections.  The 
presumption  is  that  the  testator  intended  to  devise  his  own  real 
estate,  and  not  real  estate  owned  by  another:  2  Underbill  on 
Law  of  Wills,  1008;  2  Eedfiold  on  Law  of  Wills,  3d  ed.,  *123; 
Patch  v.  Wliite,  117  IT.  S.  210,  21G,  220,  6  Sup.  Ct.  Rep.  617; 
Moreland  v.  Brady,  8  Or.  303,  314,  34  Am.  Pep.  581 ;  Stewart 
V.  Stewart.  96  Iowa.  620.  625,  65  N.  W.  976;  Flynn  v.  IIol- 
man.  119  Iowa,  731.  94  X.  W.  447,  448;  Decker  v.  Decker,  121 
111.  341,  355.  12  X.  E.  750;  Huffman  v.  Young,  170  111.  290, 
296,  49  X.  E.  570;  Lindgren  v.  Lindgren,  9  Beav.  358,  361. 
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Applying  the  rules  applicable  to  such  descriptions,  there  cau 
be  no  doubt  of  the  identity  of  the  thirty  acres  devised  to  ap- 
pellee. 

The  twenty-acre  tract  in  controversy  is  described :  Twenty 
acres  off  the  northwest  quarter  of  section  29,  town  18,  range  9, 
in  Henry  county,  Indiana.  The  agreed  statement  of  facts  shows 
that  the  testator  owned  no  land  in  the  northwest  quarter  of  said 
section,  but  did  own  twenty  acres  oif  the  northwest  quarter  of 
section  28,  town  18,  range  9,  adjoining  the  one  hundred  and 
sixty  acres  in  the  northeast  quarter  of  section  29  devised  to  ap- 
pellee. The  testator  did  not  own  any  other  twenty-acre  tract 
of  land.  This  tract  is  correctly  described  in  the  will  as  twenty 
acres.  The  quarter  section,  town,  and  range  are  correctly  given 
in  the  will.  The  only  false  description  is  the  number  of  the 
section,  given  as  29^  when  it  should  have  been  28.  Rejecting 
the  number  of  the  section,  as  we  are  required  to  do,  because 
it  is  false,  the  will  devises  to  appellee  twenty  acres  off  the  north- 
west quarter  of  section  ,  town  18,  range    19,  in  Henry 

county,  Indiana. 

^^  It  is  clear  from  the  authorities  cited  that  while  courts 
of  equity  have  no  power  to  reform  a  will  or  add  words  thereto, 
yet  a  devise  of  real  estate  by  a  description  partly  false  may  be 
effective  if  what  remains  after  rejecting  the  false  reasonably 
corresponds  with  real  estate  indicated  by  the  extrinsic  evidence. 
Keeping  in  view  the  foregoing  rules  of  construction,  and  the 
presumption  that  the  testator  intended  to  devise  his  own  prop- 
erty and  not  the  property  of  another,  and  reading  the  will  in 
light  of  the  surrounding  circumstances,  it  is  evident  that  said 
testator  intended  to  devise  the  twenty  acres  owned  by  him  in 
the  northwest  quarter  of  section  28^  and  that  appellee  took  the 
same  in  fee  simple  under  said  will.  By  rejecting  the  false 
number  of  the  section,  and  giving  effect  to  that  part  of  the  de- 
scription of  the  twenty  acres  which  is  true,  we  add  nothing  to 
the  terms  of  the  will,  and  violate  no  positive  rule  of  law  or  canon 
of  construction.  So  far  as  Funk  v.  Davis,  103  Ind.  281,  2  X. 
E.  739,  Sturgis  v.  Work,  122  Ind.  134,  17  Am.  St.  Eep.  349, 
22  N.  E.  996"^  and  Judy  v.  Gilbert,  77  Ind.  96,  are  in  conflict 
with  this  opinion  they  are  overruled. 

The  conclusion  we  have  reached  renders  the  determination  of 
the  question  of  the  estoppel  of  Warrington  and  Thompson  un- 
necessary. 

Judgment  affirmed. 
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The  Identification  bii  Extrinsic  Evidence  of  devised  land  is  dis- 
cussed in  the  monographic  note  to  Chappell  v.  Missionary  Society,  50 
Am.  at.  Eep.  289-294.  The  decision  of  the  principal  case  on  the 
question  of  misdescription  finds  support  in  Whitcomb  v.  Rodman,  15(> 
111.  116,  47  Am.  St.  Rep.  181,  40  N.  E.  553;  Bingel  v.  Volz,  142  111. 
214,  34  Am.  St.  Rep.  04,  31  N.  E.  13.  See,  too,  Dennis  v.  Holsapple, 
148  Ind,  297,  62  Am.  St.  Reo.  526,  41  N.  H.  631;  Willard  v.  Darrah, 
168  Mo.  660,  90  Am.  St.  Rep.  468,  68  S.  W.  1023;  Gaston's  Estate, 
ISS  Pa.  St.  374,  68  Am.  St.  Rep.  874,  41  Atl.  529.  A  will  purporting 
to  devise  "my  real  estate,  to  wit,  the  southeast  quarter  of  the 
southwest  quarter  of  section  8"  operates  as  a  devise  of  the  northeast 
quarter  of  the  southeast  quarter  of  that  section,  if  that  was  the 
only  land  owned  by  the  testator:  Rook  v.  Wilson,  142  Ind.  24,  51 
Am.  St.  Rep.  163,  41  N.  E.  311.  In  a  recent  Georgia  ease  it  is  held 
that  a  mere  error  in  the  number  of  a  lot  in  a  mortgage  does  not 
vitiate  the  instrument,  when  there  is  a  general  description  therein 
from  which  the  pronertv  can  be  identified:  Johnson  v.  McKav,  119 
Ga.  196,  ante,  p.  166,  45  S.  E.  992. 

In  Construinii  a  Will  the  intention  of  the  testator  should  Control, 
and  to  ascertain  such  intention  the  entire  will  sliould  be  considered 
in  tho  light  of  all  the  circumstances  surrounding  the  testator  at 
the  time  the  will  was  made:  Blinn  v.  Gillett,  208  111.  473,  ante,  p. 
234,  70  N.  E.  704. 

Thr  Pre.vimpfinn  ix  Aoninst  Partial  Intrstnrif,  when  a  will  is  made: 
Willard  v.  Darrah,  168  Mo.  660.  90  Am.  St.  Rep.  468.  68  S.  W.  1023; 
In  re  Donge's  Estate,  103  Wis.  497,  74  Am.  St.  Rep.  885,  79  X  W. 
7«6:  Phillips'  Estate  (No.  1),  205  Pa.  St.  504,  97  Am.  St.  Rep.  743, 
55   Atl.  210. 
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SPIN'N'EY  V.  CHAPMAN. 

[121  Iowa,  38,  95  N.  W.  230.] 

FOREIGN    BUILDING    AND     LOAN    ASSOCIATIONS— In- 

solvency — Conflict  of  Laws. — If  upon  the  insolvency  of  a  foreign 
building  and  loan  association  its  bonds  and  securities  are  assigned 
to  a  stranger,  the  rights  of  an  association  member  must  be  deter- 
mined by  the  law  of  his  domicile,  if  no  place  of  payment  is  named 
and  a  local  treasurer  of  the  association  is  designated  in  the  applica- 
tion as  the  person  to  whom  payments  shall  be  made,  and  this  al- 
though the  association  by  law  requires  payments  to  be  made  at  the 
home  office,  from  which  the  loan  is  api)roved  and  the  money  sent. 
(p.   307.) 

FOREIGN  LOAN  ASSOCIATIONS— Insolvency— Rights  of 
Members. — Although  the  by-laws  of  a  going  foreign  building  and 
loan  association  must  be  resorted  to,  to  determine  the  conditions  of 
performance  of  all  contracts  made  by  it,  yet  when  its  insolvency  has 
intervened  and  its  affairs  have  passed  into  the  hands  of  a  receiver, 
there  is  then  no  association,  no  by-laws,  and  no  home  office,  and  a 
borrowing  member  is  entitled  to  have  his  rights  according  to  tlie 
law  of  his   domicile,      (p.  309.) 

FOREIGN  BUILDING  AND  LOAN  ASSOCIATIONS —Insol- 
vency— Rights  of  Borrowing  Member. — If  a  foreign  l)uilding  and 
loan  association  has  become  insolvent  and  its  affairs  have  passed  into 
the  hands  of  a  receiver,  they  are  no  longer  governed  by  its  Ijy-laws, 
and  a  borrowing  member  has  a  right  to  have  his  liahility  dcf crniined 
by  the  law  of  his  domicile.  He  is  entitled  to  credit  for  intci.'st  pai  :, 
premiums  paid  as  of  the  time  paid  and  to  tli!^  actual  valih'  of  his 
shares  of  stock,  being  liable  for  llie  balance  diio  vi'h  interest  from 
the  date  of  the  appointment  of  the  receiver,      (p.  309.) 

Dudley  &  CofTin,  for  the  api)ellant. 

E.  Pt.  Savles  and  T.  H.  Chapman,  for  the  appollces. 

^'^  BISHOP,  C.  J.  The  defendants  Chapman  and  ]\ruTi»]iy 
are,  and  at  all  times  in  question  were,  shareholders  in  tlie  in- 
terstate Building  and  Poan   Association,   organized  and  e.xist- 
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ing  under  the  laws  of  the  state  of  Illinois,  and  having  its 
principal  place  of  business  at  Bloomington,  in  that  state.  Each 
of  said  defendants  has  at  all  times  resided  in  Guthrie  county, 
this  state.  During  the  year  1892  said  defendants  each  obtained 
a  loan  in  the  sum  of  five  hundred  dollars  from  said  association, 
in  evidence  of  which  they  executed  and  delivered  the  respective 
l)onds  upon  which  these  actions  are  brought.  By  the  terms 
thereof,  the  bonds  are  made  payable  in  montldy  installments 
as  follows:  three  dollars  as  dues  on  stock;  two  dollars  and  fifty 
cents  as  monthly  interest,  and  two  dollars  and  ninety-two 
cents  as  monthly  premiums;  all  such  payments  to  continue  until 
the  principal  sum,  with  interest  and  premiums,  shall  have  be- 
come liquidated  by  the  shares  of  stock  held  by  defendants  hav- 
ing matured  or  reached  their  par  value  in  accordance  with  the 
provisions  of  the  charter  and  by-laws  of  said  association.  At 
the  time  of  the  execution  and  delivery  of  such  bonds,  and  as 
security  therefor,  the  defendants  pledged  tlieir  respective  shares 
of  stock,  and  executed  and  delivered  the  respective  mortgages 
in  suit,  each  of  such  mortgages  covering  a  separate  tract  of  land 
in  Guthrie  county.  It  is  conceded  tbat  both  Chapman  and 
^Murphy  continued  to  make  their  payments  until  June  G,  181>8, 
v.'hen  the  said  association,  having  become  insolvent,  was  taken 
in  charge  by  a  receiver  appointed  therefor  under  proceedings 
brouglit  for  tliat  purpose  in  the  courts  of  the  state  of  Illinois. 
On  Xovember  7,  1898,  the  receiver,  having  obtained  authority 
from  the  court  by  which  he  was  appointed,  sold  and  transferred 
the  bonds  and  securities  in  question  to  this  plaintiff,  E.  C. 
S])inney. 

**^  The  defense  of  usury,  as  made  in  eacli  of  tlic  cases,  was 
I'rcdicated  upon  substantially  tbe  same  grounds  relied  u]ion  in 
the  case  of  Tootle  v.  Singer,  118  Iowa,  533,  88  X.  W.  11 C, 
a  petition  for  rehearing  in  which  case  was  overruled  at  tbe 
January,  1903,  term  of  this  court.  In  that  case  it  was  said 
tl)at  section  1898  of  the  Code,  as  amended  by  cba])ter  IS.  Acts 
yTtli  General  Asseml)ly,  a])plies  to  foreign  as  well  as  domestic 
building  and  loan  associations.  As  to  tbe  question  of  usurv. 
tlierefore,  tbe  instant  cases  may  be  disposed  of  by  simple  I'efer- 
(•nee  to  our  boblin:^-  in  tbe  case  referred  to. 

Witb  the  defense  of  usury  thus  disposed  of,  it  is  clear — and, 
indeed,  this  is  not  <lis])ut(Hl — that  the  loans  have  iiot  been 
paid  in  full.  What  are  tbe  amounts  for  which  defendants  are 
entitled  to  credit  is  a  matter  of,  and  must  be  determined  by, 
computation.     Whether   such   computation   shall   be  made    ac- 
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cording  to  the  rules  adopted  in  this  state,  or  according  to  the 
rules  in  force  in  the  state  of  Illinois,  is  the  remaining  matter 
of  contention  between  the  parties.  On  behalf  of  plaintiff  it  is 
contended  that  these  are  Illinois  contracts,  and  that  they 
should  be  construed  and  enforced  as  such.  On  the  other  hand, 
the  defendants  make  the  contention  that  such  are  Iowa  con- 
tracts, and  should  be  governed  by  the  laws  of  this  state.  The 
contention  of  plaintiff  is  based  particularly  upon  the  provisions 
of  a  by-law  of  the  association  introduced  in  evidence,  and  which 
provides  that  all  payments  shall  be  made  and  contracts  per- 
formed at  the  home  office  of  the  association,  at  Bloomington, 
in  the  state  of  Illinois.  Eeliance  is  also  placed  upon  the  fact 
that  the  applications  for  loans  were  sent  to  and  approved  at 
the  home  office  of  the  association,  at  Bloomington,  and  the 
moneys  representing  the  loans  were  forwarded  from  such  home 
office  to  the  respective  applicants.  On  behalf  of  the  defend- 
ants it  is  pointed  out  that  the  bonds  are  not,  in  terms,  made 
payable  at  any  particular  place;  that  the  ^^  execution  of  all 
papers  by  defendants  took  place  in  Guthrie  county,  this  state, 
and  that  upon  the  written  application  for  the  loan  made  by 
each  of  the  defendants  there  was  indorsed  a  special  provision 
designating  the  local  treasurer  of  the  association  at  Bagley,  in 
Guthrie  county,  as  the  person  to  whom  all  payments  u])on  the 
loan  might  be  made.  That  a  local  treasurer  was  appointed  at 
Bagley,  and  that  to  him  all  payments  were  made,  and  by  him 
receipted  for,  are  facts  conceded  in  the  record. 

Taking  the  situation  as  a  whole,  we  are  disposed  to  regard 
the  obligations  as  now  existing  against  tlio  defendants  as  per- 
formable  in  Iowa,  and  that  they  are  therefore  to  be  construed 
and  enforced  according  to  the  laws  of  this  state.  Counsel  for 
appellant  presents  many  very  cogent  reasons  wiiy  the  contracts 
of  a  building  and  loan  association  should  l)e  construed  and  en- 
forced according  to  the  law  of  the  domicile  of  the  association, 
and  cite  many  authorities  upon  the  suhjcct.  But  as  we  think, 
there  is  no  occasion  to  consider  such  in  tlie  disposition  of  the 
cases  before  us.  AYhile  it  may  l)e  true  that  the  involved  char- 
acter of  building  and  loan  contracts,  and  the  general  inT(M-ests 
of  the  contracting  associations,  require  that  such  contracts  shall 
be  referable  to  the  law  of  the  domicile  of  such  associations,  to 
the  end  that  certainty  and  unifoi-mity  may  result,  still  it  must 
be  manifest  that,  as  apjdied  to  the  mere  matter  of  payment  of 
a  debt,  such  doctrine  ceases  to  have  force  of  ajiplication  wlieii 
it  is  made  to  appear  not  only  that  the  association  is  no  longer 
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a  going  concern,  but  that  all  interest  formerly  held  by  it  in  the 
contract  has  been  transferred  over  without  recourse  to  a 
stranger.  When  a  building  and  loan  association  becomes  insol- 
vent and  passes  into  the  hands  of  a  receiver,  the  loan  contracts 
made  by  it  cease  ipso  facto,  and  by  force  of  law,  to  have  many, 
if  not  all,  the  characteristics  which  differentiated  them  from 
loan  contracts  in  general  form  and  use.     Of  necessity,  the  fact 


of  insolvency  works  a  radical  change  in  ^^  the  relation  of  the 
parties,  and  makes  impossible  of  accomplishment  the  special 
results  featured  by  the  contract  as  originally  made.  Accord- 
ingly, it  has  been  determined  that  an  equitable  adjustment  of 
the  rights  of  the  parties  can  be  most  fairly  accomplished  by 
regarding  the  borrower's  obligation  as  a  simple  loan,  upon  whicli 
shall  be  credited  payments  actually  made,  not  counting  stock 
payments,  and  the  balance,  as  an  entirely,  to  be  a  debt  at  once 
due  and  payable.  This  is  not  only  the  law  of  this  state,  but 
it  is  the  rule  in  the  state  of  Illinois:  Sullivan  v.  Spauiol,  78 
111.  App.  12G;  Choisser  v.  Young,  G9  111.  App.  252;  Hale  v. 
Kline,  113  Iowa,  523,  85  X.  W.  814. 

Granting,  then,  that  the  by-laws  of  a  going  concern  must  bo 
resorted  to  for  the  purpose  of  determining  the  conditions  of 
performance  of  all  contracts  made  by  it,  still  it  is  manifest 
that  such  rule  cannot  bo  applied  where  insolvency  has  inter- 
vened, and  all  the  alTairs  of  the  association  have  passed  into 
the  liands  of  a  receiver.  In  the  material  sense  necessary  here 
to  be  considered,  tliere  is  then  no  longer  any  association,  there 
are  no  by-laws,  and  there  is  no  home  olFice.  So  if  it  be  conceded 
that  liad  the  association  continued  in  its  operation,  and  re- 
tained its  ability  to  perform  upon  its  part,  the  contracts  of  these 
defendants  would  liave  been  pc'rformal)le  in  the  state  of  Illinois, 
because  of  the  by-law  provision,  and  notwithstanding  the  stipu- 
lation in  the  loan  applications,  still  we  are  called  u])on  to  take 
note  of  tlie  new,  or,  rather,  changed,  obligation  which  the  law 
supplies  when  insolvency  intervenes,  and  determine  what  are 
the  rights  of  the  j)arties  in  view  of  the  cliange  which  has  taken 
place.  Undoubtedly  the  debtor  is,  so  to  speak,  ilio  innocent 
partv.  and  the  law  ought  to.  and  will,  favor  him  wboi-o  it  can. 
Jt  will  take  away  from  him  no  more  of  the  abstract  rights  for 
\,bich  he  stii)Tilated  than  may  be  stric'tly  necessary  to  protect 
the  individual  rights  of  all  the  other  shareholders,  and  accoin- 
jdish  a  windimx  up  ^•'^  of  the  affairs  of  tin;  associdion.  Calleil 
I'pon  to  jierform  his  new  or  modified  ol)ligation,  wo  see  no 
i-eason  why  he  should  not  bo  permitted  to  urge  in  our  courts, 
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through  the  medium  of  which  enforcement  is  sought,  that  the 
place  of  performance  is  in  this  state,  and  that  his  right  to  here 
pay  his  debt  be  conceded  to  him,  and  the  measure  of  his  lia- 
bility fixed  as  provided  for  by  the  rules  here  in  force.  While 
no  case  has  been  called  to  our  attention,  presenting  the  pre- 
cise state  of  facts  found  in  this  record,  still  the  conclusion  we 
have  reached  finds  support  in  principle,  at  least,  in  the  follow- 
ing authorities:  Knutson  v.  ISTorthwestem  etc.  Assn.,  67  Minn. 
201,  64  Am.  St.  Eep.  410,  69  N.  W.  889 ;  Falls  v.  United  States 
Sav.  etc.  Assn.,  97  Ala.  417,  38  Am.  St.  Rep.  194,  13  South. 
25;  Washington  etc.  Assn.  v.  Stanley,  38  Or.  319,  84  Am.  St. 
Eep.  793,  63  Pac.  489;  Rowland  v.  Old  Dominion  etc.  Assn., 
115  N.  C.  825,  18  S.  E.  965;  Meroney  v.  Atlanta  etc.  Assn.,  116 
X.  C.  882,  47  Am.  St.  Rep.  841,  21  S.  E.  924;  Story  on  Con- 
flict of  Laws,  sec.  296;  4  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
1072. 

Accordingly,  we  are  disposed  to  hold  that  the  rights  of  these 
parties  are  solvable  under  the  rules  adopted  in  this  state;  and, 
so  holding,  we  have  need  only  to  add  that  defendants  are  en- 
titled to  have  credited  upon  their  respective  loans  the  into '"est 
as  paid,  and  the  amount  of  the  premiums  paid  a?  of  tlie  time 
paid.  Upon  the  balance,  computing  from  the  time  wlien  the 
receiver  was  appointed,  the  defendants  are  chargeable  with  in- 
terest at  the  rate  of  six  per  cent  per  annum.  T)iey  are  also 
entitled  to  credit  for  the  actual  value,  as  sucli  miy  bo  aocer- 
tained,  of  the  shares  of  stock  held  by  them:  Halo  v.  Kline,  113 
Iowa,  523,  85  X.  W.  814;  Spinney  v.  Miller,  lU  Iowa,  210, 
S9  Am.  St.  Rep.  351,  86  N.  W.  317.  As  we  have  no  sufficient 
data  upon  which  to  make  computations,  the  causes  will  be  re- 
manded to  the  district  court  for  that  purpose,  and  where  such 
further  proceedings  may  be  had  as  provided  for  by  law. 

Reversed  and  remanded. 


The  Insolvenci/  of  Bidhlinp  and  Loan  Axfioriafiotii^  as  aflfpctincr  the 
liability  of  members  is  the  subject  of  a  monograpliie  note  to  Curtis 
V.  Granite  State  Proviilent  Assn.,  61  Am.  St.  Rep.  L'4-30.  The  set- 
tlement with  borrowers  prescribed  by  statute  for  solvent  associa- 
tions does  not  apply  to  insolvent  ones:  Spinney  v.  Miller,  134  Towa, 
210,  89  Am.  St.  Rep.  351,  86  N.  W.  317.  As  to  the  right  of  borrow- 
ing members  to  credits  for  dues  and  premiums  paid  by  them,  upon 
the  liquidation  or  insolvency  of  the  association,  see  People's  BMg. 
etc.  Assn.  v.  MePhilamy,  81  Miss.  61,  32  South.  1001,  95  Am.  St. 
Rep.  454,  and  cases  cited  in  the  cross-reference  note  thereto;  (ilobe 
Bldg.  etc.  Assn.  v.  Wood,  110  Ky.  4,  96  Am.  St.  Rep.  417,  60  S.  \V. 
858.  And  as  to  preference  of  stockholders  upon  the  insolvency  of  a 
foreign  association.  seeMacMurray  v.  Si<lwell,  155  Ind.  560,  80  Am. 
St.  Rep.  255,  58  N.E.  722. 
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A  Loan  by  a  Foreign  Building  and  Loan  Afisoriation  to  a  citizen  of 
this  state  is  solvable  by  its  laws,  notwithstanding  the  loan  is  stipu- 
lated to  be  paid  at  the  domicile  of  the  assoeiation,  when  such  stipu- 
lation is  designed  to  evade  the  usury  laws  of  this  state:  Pacific 
States  etc.  Bldg.  Assn.  v.  Hill,  40  Or.  280,  91  Am.  St.  Eep.  477,  67 
Pac.  103.  See,  too.  People's  Bldg.  etc.  Assn.  v.  Berlin,  201  Pa.  St. 
1,  88  Am.  St.  Eep.  764,  50  Atl.  308;  Floyd  v.  National  Loan  etc.  Co., 
49  W.  Va.  327,  87  Am.  St.  Kep.  805,  38  S.  E.  653. 


GRANT  V.  SAUNDERS. 

[121  Iowa,  80,  95  N.  W.  411.] 

CHARITY  must  be  a  Gift  to  a  general  public  use.     (p.  310.) 

WILLS — Charitable  Beauests. — A  bequest  in  trust  for  the 
benefit  of  the  poor,  to  be  given  to  such  objects  as  the  trustee  named 
shall  deem  worthy,  is  a  charitable  bequest,     (p.  311.) 

WILLS — Charitable  Bequests — Uncertainty. — A  specific  be- 
quest in  trust  specially  for  the  benefit  of  the  poor,  as  a  class,  re- 
maining uncertain  only  as  to  the  selection  of  the  beneficiaries  by  the 
trustee  named,  is  not  so  uncertain  as  to  render  the  bequest  invalid, 
and  the  trustee  may  designate  the  beneficiaries  without  confining 
liimself  in  their  selection  to  any  particular  locality,     (p.   314.) 

WILLS — Charitable  Bequests — Failure  for  Want  of  Trustee. — 
A  si)ecific  bequest  in  trust  for  tlie  benefit  of  the  poor,  otherwise 
valid,  will  not  fail  because  the  will  fails  to  provide  for  tlie  ap- 
pointment of  a  successor  in  case  of  the  death,  failure,  or  inability 
of  the  trustee  named  to  act.  A  trust  never  fails  for  want  of  a 
trustee,      (p.   315.) 

Palmer  &  Ko})p,  for  tlie  appellant. 

W.  A.  Saunders,  for  the  appellees. 

«i  SIIERWIN,  J.     The  appellant  contends  tliat  the  bequest 
under     consideration     cannot    be     upheld    for    two    princii)al 
reasons:  1.  Because   it   is   too   vague   and  uncertain   as   to   t!ie 
beneficiaries;  and   2.  Because   it   is   not   a   charitable   bequest. 
V\'e  shall  discuss  these  propositions  in  their  inverse  order. 

Cliaritable  o-jfts  have  been  considered  by  the  courts  from  the 
earliest  recorded  judicial  proceedings,  and  man}^  definitions 
thereof  have  been  given.  Lord  Camden  defined  a  charity  as  "a 
gift  to  a  general  j)ul)lic  use.  which  extends  to  the  poor  as  well 
as  to  the  rich":  Anib.  0.51;  Franklin  v.  Armfield,  2  Sneed,  305. 
This  definition  is  at  once  concise  and  comprehensive,  and  has 
been  adopted  by  the  supreme  court  of  the  United  States:  Perin 
V.  Carey^  2-4  TTow.  40,5.     It  was    also    approved  by    Chancellor 
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Kent  in  Coggeshall  v.  Pelton,  7  Johns.  Ch.  292,  11  Am.  Dec. 
471. 

Starting,  then,  with  the  proposition  that  a  charity  must  be 
a  gift  for  a  public  use,  let  us  analyze  the  language  of  the  be- 
quest before  us  for  the  purpose  of  determining  ^^  whether  it 
limits  the  testator's  bounty  to  such  use  alone.  Had  he  given 
the  remainder  of  his  estate  to  Miss  Fouche,  in  trust  "for  the 
benefit  of  the  poor,"  without  further  direction,  it  could  hardly 
be  contended  that  the  bequest  was  not  charitable,  whatever 
might  be  said  as  to  its  validity  in  other  respects;  for  the  re- 
lief of  the  poor  and  unfortunate  has  afforded  an  almost  un- 
limited field  for  charitable  donations,  and  trusts  created  for 
their  benefit  have  almost  universally  been  held  to  be  chari- 
table and  valid :  Tappan's  Appeal,  52  Conn.  412 ;  Williams  v. 
Pearson,  38  Ala.  299;  Clement  v.  Hyde,  50  Yt.  716,  28  Am. 
Eep.  522;  Suter  v.  Hilliard,  132  Mass.  412,  42  Am.  Rep.  444; 
Jones  V.  Habersham,  107  U.  S.  174,  2  Sup.  Ct.  Rep.  330,  27 
L.  ed.  401 ;  Phillips  v.  Harrow,  93  Iowa,  92,  61  X.  W.  434.  It 
is  contended,  however,  that  the  authority  given  the  trustees  to 
di>tribute  the  fund  "to  such  objects  as  in  her  judgment"  are 
Avorthy  of  assistance,  and  "at  such  times"  and  to  such  "])er- 
sons  as  she  thinks  best  to  help,"  left  it  optional  with  her  to 
select  anyone  as  the  recipient  of  the  testator's  bounty,  whether 
within  the  class  desimated  as  "the  poor"  or  not.  Bat  to  so 
hold  would  require  a  strained  and  unnatural  construction  of  the 
language  used,  and  it  would  further  require  us  to  disconnect 
it  from  the  remaining  language  of  the  clause,  and  constriie  it 
without  reference  thereto.  The  bequest  is  specifically  stated 
to  be  for  the  benefit  of  the  poor,  and  the  discretion  given  the 
trustee  to  select  such  objects  as  are  worthy  must  relate  back  to 
the  subject  of  the  bequest.  The  objects  which  the  testator 
had  in  mind  may  have  been  individuals  among  the  general  class 
named,  or  some  institution  or  association  having  for  its  object 
the  benefit  of  the  poor.  It  is  possible  that  the  latter  thought 
was  in  the  mind  of  the  testator  in  view  of  the  discretion  given 
ns  to  persons.  But,  however  this  may  be,  it  is  clear  that  the 
rlominant  thought  and  intent  was  that  the  fund  should  be  de- 
voted to  the  help  of  the  poor.  The  further  direction  ^^  that 
assistance  he  given  to  the  persons  whom  she  might  think  it 
host  to  help  must  also  bo  held  to  mean  those  seloeted  from  the 
class  designated  as  "the  poor."  If  we  are  correct  in  this  con- 
clusion, the  bequest  is  purely  a  charitable  one,  and  it  only  re- 
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mains  to  determine  whether  it  is  so  vague  and  uncertain  as  to 
beneficiaries  as  to  render  it  void. 

Counsel  for  the  appellant  have  explored  the  entire  field  of 
charitable  uses  and  trusts,  and  have  favored  us  with  an  histori- 
cal review  of  the  subject  full  of  interest  and  instruction.  They 
have  argued  at  length  the  doctrines  of  cy  pres  and  parens  pat- 
rife,  and  contend  that  the  bequest  herein  cannot  be  sustained 
except  by  the  adoption  of  the  rule  cy  pros.  But,  however  in- 
teresting the  subject  may  be,  a  review  of  its  history  in  England 
and  in  this  country,  and  an  extended  notice  of  the  many  cases 
in  wliich  the  rule  has  been  discussed,  is  precluded  by  the  proper 
limits  of  this  opinion,  and,  in  our  judgment,  not  necessary  to 
the  determination  of  the  case.  We  may,  however,  briefly  state 
in  a  general  way  the  rule  cy  pros  as  applied  in  the  English 
chancery  courts.  It  is  applied  to  sustain  bequests  "where 
charity  is  the  general  substantial  intention"  and  no  object  is 
mentioned,  or,  if  mentioned,  fails  for  any  reason,  or  where  the 
mode  provided  for  the  execution  of  the  charity  is  uncertain  and 
impracticable:  2  Pomeroy's  Equity  Jurisprudence,  595;  Boyle 
on  Charities,  147,  155;  Attorney  General  v.  ]\Iinshull,  4  Yes. 
1-1;  Fisk  V.  Attorney  General,  L.  B.  4  Eq.  521;  2  Berry  on 
Ti'iists,  4th  cd.,  sec.  718.  After  an  exhaustive  examination  of 
the  cases  both  in  England  and  in  this  country,  which  are  col- 
lected and  reviewed  by  'Sir.  Justice  Gray  in  his  opinion  in  Jack- 
son V.  Bliillips,  14  Allen,  574-594,  the  learned  justice  states  that 
in  England  there  are  two  distinct  powers  exercised  by  the  chan- 
cellor in  cliarity  cases  under  the  doctrine  of  cy  pres;  "the  one 
derived  from  the  royal  prerogative,  and  the  other  in  the 
*^  exercise  of  judicial  authority.*'  lie  notices  the  cases  where 
tlie  disposition  of  the  charity  was  made  by  chancery  imder  th;' 
royal  prerogative,  and  states  that  the  power  so  exercised  by 
Ib.e  English  chancery  "does  not  exist  in  any  court  in  this 
counl ry."  The  cases  are  also  reviewed  whidi  have  ap])lied  the 
docii-jne  in  the  exercise  of  a  general  equity  jurisdiction,  with- 
out reference  to  the  royal  prerogative,  and  the  learned  judge 
s;,ite<  tlint  such  application  stands  upon  very  difTercnt  grounds, 
iind  is  favored  botli  in  England  and  in  this  country. 

Tn  A'idal  v.  Girard,  2  ITow.  104,  ^fr.  Justice  Story  reached 
the  con'lu~ion.  after  an  examination  of  some  fifty  of  the  very 
early  EiiLdisli  eases,  manv  of  thcTU  decided  long  before  the 
statute  of  4'\  Elizabetli.  th.at  charitable  uses  had  been  enforced 
in  chancery  upon  tlie  general  jurisdiction  of  tlie  court  inde- 
pendently of  the  statute  of  43  Elizabeth,  and  was,  therefore,  a 
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part  of  the  common  law  independently  of  that  statute.     It  may 
be  said,  then^  that  wherever  the  ey  pres  power  has  been  used 
by  the  courts  of  this  country  in  enforcing  charitable  bequests, 
its  exercise  has  been  placed  upon  the  ground  of  general  chancery 
power,  entirely  separate  and  distinct  from  any  thought  of  pre- 
rogative power,  and  for  the  purpose  of  carrying  out  as  nearly 
as  possible  the  true  intention  of  the  donor.     This  distinction 
may  not  have  been  clearly  expressed  in  all  of  the  judicial  utter- 
ances on  the  subject,  but  we  think  it  will  be  found  to  be  the 
basis  of  most,  if  not  of  all,  of  the  decisions  wherein  the  doctrine 
is  recognized.     In  2  Perry  on  Trusts,  section  724,  it  is  said 
tbat,  "when  the  cy  pres  doctrine  is  reduced  to  its  elements,  it 
becomes  a  very  simple  judicial  rule  of  construction;  and,  as 
such,  courts  in  all  of  the  states  can  and  do  apply  it  without 
usurping  any  prerogative  powers."     But  to  sustain  the  cliarity 
in  this  case  we  need  not  go  to  the  extent  of  recognizing  the 
doctrine,  if,  indeed,  we  might  do  so  without  conflicting  with  our 
own  cases.     Having  *^  determined   that  the  bequest  is  a  chari- 
ial)le  gift  to  the  trustee  for  the  benefit  of  the  poor  as  a  class, 
Av-hat  is  in  fact  the  uncertainty  as  to  the  intended  beneficiaries; 
and  there  can  be  no  other  uncertainty  imless  it  be  as  to  locality, 
because  the  trustee  is  named,  and  she  is  ready  and  willing  to 
execute  the  trust.     The  title  of  the  fund  has  been  placed  in  her 
for  the  purpose  of  carrying  out  the  trust,  and  she  has  been 
given  the  power  to  select  those  of  the  particular  class  named 
who  shall  receive  it.     Tlie  fund,  the  trustee,  and  the  class  are 
then  definite  and  certain.     All  that  remains  to  be  done  to  ad- 
minister the  trust  is  the  selection  of  the  beneficiaries  from  the 
designated  class,  and  the  only  uncertainty  is  as  to  wlio  they  shall 
be.     The  bequest  could  not  well  have  been  more  specific  as  to 
the  persons  or  objects  of  the  testator's  bounty  without  destroy- 
ing its  character  as  a  charity,  because  uncertainty  is  one  of  the 
elements    of    a    charitable    gift :  1    Perry    on    Trusts,    sec.  GG : 
Phillips  V.   Harrow,   93   Iowa,   92,   Gl   X.   W.   431.     And   it   is 
settled  in  this  state  that  the  trustee  may  l(>gally  select  the  ht'nc- 
ficiaries:  Qiiinn  v.  Shields.  62  Iowa,  129,  49  Am.  Pep.  111.  17 
N.  W.  437;  Phillips  v.  Harrow.  93  Iowa,  92.  Gl  X.  W.  431. 

It  is  argued,  however,  that  the  beneficiaries  may  be  seletted 
from  the  whole  world,  and,  being  thus  unlimited  as  to  locality, 
the  bequest  is  void.  We  are  unable  to  see  why  this  should  be 
so.  If  the  testator  saw  fit  to  extend  his  charity  beyond  the 
limits  of  his  own  city  or  state,  why  should  the  courts  say  that 
he  had  no  right  so  to  do,  and  divert  his  property  into  other 
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channels?  During  his  life  he  could  have  given  it  to  whom  and 
wherever  he  chose.  No  charitable  object  was  so  distant  that  he 
might  not  have  given  to  it,  or  selected  it  as  the  beneficiary 
under  his  will.  Why,  then,  should  we  say  that  after  his  death 
liis  clearly  expressed  charity  shall  not  be  carried  out  because 
not  limited  to  a  certain  locality,  or  to  be  dispensed  witliin 
geographical  lines  approved  by  us  or  dictated  by  his  heirs?  We 
are  of  the  opinion  that  no  legal  ^^  reason  exists  why  we  should 
so  hold.  The  trustee  has  the  power  of  selection,  and  by  exer- 
cising this  power  she  makes  the  beneficiaries  certain,  and  car- 
ries out  the  true  intention  of  the  testator,  and  we  hold  that 
the  object  or  persons  selected  ])y  her  need  be  confined  to  no 
particular  locality,  and  that  the  bequest  in  this  respect  is  valid: 
Quinn  v.  Shields.  02  Iowa.  129  49  Am.  Rep.  141,  17  N.  W. 
7:  Phillips  v.  Harrow,  93  Iowa,  92,  Gl  X.  W.  434;  Ciaypool 
V.  Xorcross,  42  X.  J.  Eq.  545,  9  Atl.  112;  Board  of  Coinmrs. 
v.  Dinwiddic.  139  Ind.  128,  37  X.  E.  795;  Woodruff  v.  :\Iar>li. 
G3  C'oim.  125,  38  Am.  St.  Eep.  346,  26  Atl.  846.  In  the  Quinn 
case  the  cliarity  was  institutional,  but  there  can  be  no  dilfcrcncc 
in  princi})le.  In  tlie  Phillips  case  the  bequest  was  for  the  l)uil(l- 
ing  and  maintenance  of  a  foundling  hospital,  "with  the  special 
view  and  purpose  of  relieving  unfortunate  females,  and  for  pro- 
tecting and  caring  for  their  offspring,"'  and  it  is  said:  "The 
])rovision  for  a  foundling  hospital  is  not  so  specific,  in  tliat  the 
beneficiaries  are  not  limited  to  residents  of  any  designated 
Irtcality;  but  tliat  was  not  necessary.  Tlie  persons  who  arc  in- 
tended to  be  benefited  are  descrilied  witli  sufficient  certaintv 
to  enal)lo  the  trustees  to  distribute  the  fund  according  to  flie 
real  intent  of  the  testator."  Lepage  v.  ]\IcXamara,  5  Iowa,  ]2  1, 
■\^as  an  action  brought  by  the  heirs  of  Lepage,  deceased,  for  tlu> 
recovery  cil'  real  estate  deeded  to  tlie  defemlant  l)y  Bisliop  Loras 
under  the  following  devise:  "I  direct  and  autliorize  the  Right 
Reverend  Bisliop  Loras,  or  his  successors,  to  dispose  of  my  real 
estate,  and  a]>!)ly  so  much  thereof  to  the  church  or  to  the  edu- 
cation and  luaintenance  of  poor  cliildren.  as  he  in  his  wisdom 
may  think  ju-oper  and  legal.'*'  The  action  was  not  one  to  en- 
force a  charitable  gift,  and  does  not  ])resent  facts  so  similar 
to  tli()S(»  involve*!  in  this  case  as  to  make  the  language  therein 
I'sed  coiitrollinir  liere.  In  fact,  in  that  case  there  was  no 
charitable  be(|ue.-f,  because  the  will  left  it  optional  with  the 
bishop  wbelber  the  fund  should  l)e  given  to  the  cliurcli  or  to 
the  poor.  In  ^'  Moran  v.  ]\roran.  104  Iowa,  216,  65  Am.  St. 
Rep.  443,  73  X.  W.  617,  the  bequest  was  "to  be  divided  among 
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the  Sisters  of  Charity,"  without  limitation  as  to  locality,  and 
without  giving  the  trustees  the  power  to  select  the  beneficiaries 
from  among  that  class.  It  is  there  said :  "We  do  not  question 
the  rule  that  it  is  competent  for  a  testator  to  bestow  a  charity  on 
a  person  or  institution  to  be  chosen  by  a  trustee  or  executor,  and 
that  such  bequests  will  be  upheld";  and  the  decision  rests 
upon  the  fact  that  no  power  of  selection  was  given  in  the  will. 

The  contention  that  the  trust  must  fall  because  the  court  can- 
not appoint  trustees  to  act  in  the  place  of  the  one  named  in  the 
will  is  not  sound,  in  our  judgment.  Such  a  contingency  has 
not  yet  arisen,  nor  may  it  ever  arise;  and  why  should  we  an- 
ticipate imaginary  difficulties  for  the  purpose  of  defeating  that 
sweet  charity,  which  "in  thought^  speech,  and  deed  challenges 
the  admiration  and  ailection  of  mankind."  Christianity 
teaches  it  as  its  crowning  grace  and  glory:  Chief  Justice  Evan 
in  Dodge  v.  Williams,  46  Wis.  91,  50  N.  W.  1104.  The  will 
provides  that  the  entire  fund  sluill  bo  used  as  directed  without 
limit  as  to  time,  and  we  may  presume  that  it  will  be  so  ex- 
j'cnded  during  the  life  of  the  present  trustee:  Quinn  v.  Shields, 
62  Iowa  129,  49  Am.  Eep,  141,  17  IST.  W.  437.  Moreover,  the 
general  rule  is  that  a  trust  shall  never  fail  for  the  want  of  a 
trustee:  1  Perry  on  Trusts,  sec.  38;  Seda  v.  Huble.  75  Iowa, 
429,  9  Am.  St.  Eep.  495,  39  X.  W.  685.  And  if  it  should  ever 
become  necessary  for  the  court  to  appoint  another  trustee,  we 
see  no  insurmountable  obstacle  in  the  way  of  its  so  doing. 
True,  whatever  remained  of  the  fund  would  necessarily  have  to 
be  distributed  as  the  Judgment  of  the  appointed  trustee  might 
dictate;  but  the  worthy  poor  "we  have  always  with  us,"  and 
they,  as  a  class,  were  the  objects  of  the  testator's  charity.  Tlio 
selection  of  the  individuals  from  among  their  number  must 
iiecessarily  be  left  to  the  judgment  of  some  one.  To  ]\Iis> 
Fouche  is  given  the  right  to  first  execute  the  charitable  pur- 
pose, and,  although  the  testator  ^®  does  not  expressly  |)rovi(lo 
for  the  appointment  of  others  by  whom  the  objects  shall  be 
selected  and  the  fund  distributed  when  she  shall  decease,  or  for 
any  other  reason  be  incapable  of  acting,  it  cannot  be  that  he  in- 
tended his  gift  to  fail.  Tie  created  it  for  a  specific  charital)le 
])urpose,  and  he  might  well  suppose,  if  his  attention  were  calbMl 
to  the  matter,  that  proper  means  of  executing  his  pur])ose  could 
be  provided  through  the  medium  of  the  courts,  if  in  any  mat- 
tor  of  detail  his  provision  therefor  was  insulUcient.  "If  tlie 
general  object  of  the  bequest  is  pointed  out,  or  if  the  testator 
las  fixed  the  means  of  doing  so  by  the  appointment  of  trusK'CS 
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with  power  of  selection  vested  in  them,  then  the  gift  must  be 
treated  as  sufficiently  definite  for  judicial  cognizance,  and  will 
be  carried  into  effect":  White  v.  Ditson,  140  Mass,  351,  54  Am. 
Eep.  473,  4  N.  E.  600;  Bullard  v.  Chandler,  149  Mass.  532, 
21  N.  E.  951 ;  Minot  v.  Baker,  147  Mass.  348,  9  Am.  St.  Eep. 
713,  17  N".  E.  839;  Hoeffer  v.  Clogan,  171  111.  462,  63  Am.  St. 
Eep.  241,  49  N.  E.  527;  Dodge  v.  Williams,  46  Wis.  70,  1  N. 
W.  92,  50  N.  W.  1103;  Harrington  v.  Pier,  105  Wis.  485,  76 
Am.  St.  Eep.  924,  82  N.  W.  345 ;  1  Perry  on  Trusts,  sees.  248, 
249;  Miller  V.  Chittenden,  2  Iowa,  315;"^Quinn  v.  Shields,  62 
Iowa,  129,  48  Am.  Eep.  141,  17  N.  W.  437;  Phillips  v.  Harrow, 
93  Iowa,  92,  61  N.  W.  434 ;  Seda  v.  Huble,  75  Iowa,  429,  9  Am. 
St.  Eep.  495,  39  N.  W.  685 ;  Johnson  v.  Mayne,  4  Iowa,  180. 

We  have  not  overlooked  the  fact  that  many  of  the  states  have 
statutes  designed  to  prevent  the  failure  of  charitable  bequests, 
and  that  the  courts  of  those  states  have  carried  out  the  spirit  of 
such  legislation  whenever  it  has  been  found  to  be  in  harmony 
with  the  testators  intent.  But  the  courts  are  bound  to  sustain 
all  lawful  testamentary  bequests,  if  possible,  regardless  of  statu- 
tory enactment  on  the  subject;  and  the  rule  we  herein  announce 
seems  to  us  so  manifestly  just  and  right  that  we  do  not  hesitate 
to  adopt  it  for  the  purpose  of  giving  full  effect  to  the  testator's 
]>lainly  expressed  purpose  and  intent. 

The  judgment  of  the  district  court  is  affirmed. 


On  Charitahle  Uses  in  genera],  see  the  monographic  note  to  Dasliiell 
V.  Attorney  General,  9  Am.  Dee.  577-588.  A  gift  for  the  benefit  of 
the  poor  in  general  is  a  valid  charity:  See  the  monographic  note  to 
Hoeffer  v.  Clogan,  63  Am.  St.  Rep.  263,  on  what  are  charitable 
trusts  and  uses.  Tndefiniteness  in  such  trusts  and  uses  does  not 
necessarily  militate  against  them:  Harrington  v.  Pier.  105  Wis.  4S5, 
76  Am.  St.  Eep.  924,  S2  N.  W.  345;  Clayton  v.  Hallett,  30  Colo.  231, 
97  Am.  St.  Eep.  117,  70  Pac.  429.  A  bequest  to  a  charity  unnamed, 
to  be  selected  by  the  trustee,  may  be  valid:  St.  James'  Orphan 
Asylum  v.  Shelby,  60  Neb.  796,  S3  Am.  St.  Eep.  553,  84  N.  W.  273. 
See  the  monographic  note  to  Fifield  v.  Van  AVycl<,  64  Am.  St.  Eep. 
756-772,  on  the  certainty  and  dcfiniteness  required  in  charitable  uses 
and  trusts.  A  gift  for  a  charitable  purpose  will  not  be  allowed  to 
fail  for  want  of  a  trustee:  Sears  v.  Chapman,  158  Mass.  400,  33  N. 
P.  nof,  35  Am.  St.  Eep.  502,  and  cases  cited  in  the  cross-reference 
note  thereto. 
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THORNILY  V.  PREXTICE. 
[121  Iowa,  89,  96  N.  W.  728.] 

JUDGMENTS — Collateral  Attack. — A  judgment  without  juris- 
diction is  absolutely  void,  and  may  be  denied  or  contested  in  any 
proceeding,  direct  or  collateral,  in  which  a  person  seeks  to  assert  a 
right  under  such  pretended  adjudication,     (p.  319.) 

JUDGMENTS — Collateral  Attack — Defective  Notice. — A  judg- 
ment entered  on  a  defective  notice  is  not,  for  that  reason  alone,  sub- 
ject to  collateral  attack,     (p.  319.) 

JUDGMENTS— Collateral  Attack — Want  of  Notice.— A  judg- 
ment without  notice,  either  by  personal  or  substituted  service,  is 
void  and  subject  to  collateral  attack,     (p.  319.) 

JUDGMENTS — Trusts  and  Trustee — Want  of  Notice. — Ser- 
vice upon  the  trustee  holding  the  legal  title,  while  it  may  be  suffi- 
cient to  sustain  a  decree  of  foreclosure  of  the  mortgage  does  not  au- 
thorize the  trustee  to  appear  for  the  cestui  que  trust,  so  that  a 
binding  personal  judgment  can  be  rendered  against  him.     (p.  320.) 

JUDGMENTS — Idem  Sonans. — Judgment  against  William  M, 
T.,  upon  substituted  service  upon  W.  M.  T.,  while  the  true  name 
of  the  defendant  is  Willis  H.  T.,  is  void  as  to  him  and  not  within 
the  rule  of  idem  sonans.     (p.  320.) 

JUDGMENTS — Idem  Sonans. — Tf  the  record  of  a  judgment 
entered  upon  substituted  service  or  notice  presents  the  use  of  a  name 
other  and  dift'erent  than  that  borne  by  the  person  against  whom 
judgment  is  sought  to  be  enforced,  the  rule  of  idem  sonans  is  not  ap- 
plicable, and  the  adjudication  is  of  no  validitv  against  such  person, 
(p.  321.) 

Mitchell,  Sloan  &  McBeth,  J.  H.  Anderson  and  J.  W.  Will- 
iams, for  the  appellant. 

Wherry  &  Walker,  for  the  appellee. 

^  WEAVER.  J.  The  question  at  i?sue  under  the  ploadin^rs 
turns  npon  the  validity  or  invalidity  of  a  judgment  entered  bv 
the  district  court  of  Van  Buren  county,  which  judcfinent  de- 
fendant alleges  to  be  a  lien  upon  the  land  described  in  the  pe- 
tition. The  circumstances  material  to  be  stated  are  as  follows: 
In  the  year  18S7  one  J.  W.  Scott  was  the  owner  of  a  grist-mill, 
in  which  he  desired  to  place  new  and  imjn-oved  machinery.  To 
aid  him  in  this  enterprise,  plaintiff  wilh  other  neighbors,  signed 
Scott's  promissory  notes  for  a  consideral)le  sum,  and  in  the 
name  of  a  trustee  took  a  mortgage  on  the  mill  property  to 
secure  themselves  from  loss  thereon. 

In  189?  Scott  found  himself  unalde  to  pay  the  notes,  and  at 
the  request  of  his  sureties  made  a  deed  of  the  mill  to  a  trustm-; 
for  their  benefit.  The  conveyance  was  made  by  an  ordinary 
warranty  deed,  but  excepted  from  its  covenants  the  lien  of  a  lirst 


318  American  State  REroRTs,  Vol.  100,         [Iowa, 

mortgage  for  sixteen  hundred  dollars  held  by  Luke  P.  Prentice, 
tlie  defendant  herein.  On  March  12,  1893,  the  plaintiff,  hav- 
ing rented  his  farm  to  his  son,  removed  to  Ohio,  where  he  has 

O  7  7 

ever  ^*  since  resided.  On  September  14,  1893,  Prentice  began  an 
action  to  foreclose  his  mortgage,  naming  among  the  defendants 
ilie  trustee,  Edmundson,  who  held  the  legal  title  to  the  prop- 
erty; also  "W,  M,  Thornily"  and  others,  who  were  supposed 
to  be  the  persons  for  whose  benefit  the  deed  was  taken.  In  such 
foreclosure  petition  it  was  alleged  that  as  a  part  of  the  consid- 
eration upon  which  Scott  made  said  deed  said  ''W,  H.  Thornily" 
and  the  others  for  whose  benefit  the  deed  was  made  promised 
and  undertook  to  pay  the  mortgage  debt  to  Prentice.  Proof  of 
service  of  original  notice  as  to  Thornily  was  made  by  sheriff's 
return  as  follows:  "This  notice  came  into  my  hands  for  service. 
September  15,  1893,  and  I  certify  that  on  the  twenty-fifth  day 
of  September,  1893,  I  personally  served  the  same  on  tlie  fore- 
going defendants  as  follows:  On  W.  ]\r,  Thornily  by  leaving  a 
co])y  of  notice  with  Paul  Thornily,  over  fifteen  years  of  age,  his 
son.  All  done  in  Van  Buron  county,  Iowa,  tlie  twenty-sixth 
day  of  September,  1893,  James  Elerick,  Sheriff,"  Edmund- 
son,  trustee,  appeared  to  said  action,  and  filed  an  answer  "for 
himself  and  for  the  other  defendants"  except  Scott  and  wife. 
Scott  filed  a  cross-petition  against  liis  code feiul ants,  alleging 
tlieir  promise  to  pay  the  debt  to  Prentice.  Edmundson,  trustee, 
again  assumed  to  answer  this  pleading  both  for  himself  and  for 
his  codefendanls ;  but  upon  th(!  trial,  and  before  judgment  was 
entered.  Edmundson  and  the  other  resident  defendants,  together 
v.ith  their  attorneys  of  record,  filed  a  written  disclaimer  of  any 
right  or  authority  to  represent  Thornily.  Notwithstanding  tliis 
di.-claimer.  the  court  ]iroceeded  to  render  personal  judgment 
against  "Wm.  ]\r.  Thornily"  and  J.  W.  Scott  for  eighteen  hun- 
dred and  thirteen  dollars  and  sixty-six  cents  and  costs.  On 
special  execution  the  mortgaged  property  was  sold  to  Prentice 
for  sixteen  hundred  dollars,  leaving  the  remainder  of  said  judg- 
nient  and  costs  still  unpaid. 

1,  Appellee  raises  the  cinestion  that  the  evidence  has  never 
been  certified  by  the  trial  court.  It  is  to  be  admitted  tliat  the 
ab-traet  fnils  to  make  it  clear  wliether  ***'^  s\u-h  cert  iflcni  ion  was 
within  the  statutory  time,  or.  indeed,  at  any  time;  but.  in  view 
of  the  (-onelusiMn  we  ha\c  reached  u]ion  the  merits  we  have  not 
gone  to  the  transcriiit  to  determine  the  question  thus  raised. 
^loreover.  there  is  no  such  denial  by  appellee  as  is  rei|uired  to 
put  the  sufficiency  or  completeness  of  the  record  in  issue. 


Oct.  1903.]  Thornily  v.  Prentice.  319 

2.  Appellant's  first  proposition  is  that  the  validity  of  the 
judgment  cannot  be  questioned  in  a  collateral  proceeding.  As- 
suming for  the  purposes  of  argument  that  this  action  is  a  col- 
lateral attack  upon  the  judgment,  we  have  to  say  that  this  court 
is  fully  committed  to  the  doctrine  that  a  judgment  without  jur- 
isdiction is  not  merely  voidable,  but  absolutely  void  and  may 
be  denied  or  contested  in  any  proceeding,  direct  or  collateral, 
in  which  a  party  seeks  to  assert  a  right  under  such  pretended 
adjudication.  In  other  words,  a  void  judgment  is  no  judgment, 
and  its  record  does  not  estop  the  defendant  therein  from  deny- 
ing its  binding  force  or  effect  whenever  and  wherever  it  may 
be  asserted  against  him :  Kitsmiller  v.  Kitchen,  2-t  Iowa,  163 ; 
Lyon  V.  Yanatta,  35  Iowa,  521;  Jordan  v.  Brown,  71  Iowa,  421, 
32  N".  W.  450;  Hubner  v.  Eeickhoff,  103  Iowa,  368,  64  Am. 
St.  Eep.  191,  72  N".  W.  540;  McAllister  v.  Johnson,  lOS  Iowa, 
42,  78  X.  W.  790.  This  rule  does  not  apply  where  service  of 
notice  is  merely  informal  or  defective,  for  in  such  case  the  court 
has  jurisdiction  to  pass  upon  its  sufficiency,  and  relief  from  a 
judgment  rendered  thereon  must  be  sought  by  appeal  or  direct 
attack:  Cooper  v.  Sunderland,  3  Iowa,  114,  66  Am.  Dec.  52; 
Eoker  v.  Chapline,  12  Iowa,  204;  Shawhan  v.  Loffer,  24  Iowa, 
217;  Eotch  v.  College,  89  Iowa,  480,  56  X.  W.  658;  Day  v. 
Goodwin,  104  Iowa,  374,  65  Am.  St.  Eep.  465,  73  X.  W.  864. 

Xone  of  the  cases  upon  which  appellant  relies  goes  further 
than  the  proposition  last  stated.  If  there  were  no  service  of 
original  notice  upon  the  appellee  and  no  authorized  a])pearance 
in  his  behalf  in  the  appellant's  foreclosure  proceedings,  he  may. 
in  this  action,  rightfully  deny  the  validity  of  the  ^'^  judgiuout 
there  rendered  against  him,  and  contest  the  alleged  judgment 
lien  against  his  land.  That  there  was  in  fact  no  service  of 
notice  subjecting  his  person  to  the  jurisdiction  of  the  court  is 
made  very  clear.  Appellee  had  for  more  than  a  year  liccn.  and 
has  ever  since  remained,  a  resident  of  Ohio.  The  slieritr's  re- 
turn makes  no  pretense  of  personal  service,  nor  even  of  substi- 
tuted service.  Its  statement  that  a  copy  was  left  with  tlie  son, 
unsupported  by  any  allegation  that  it  was  left  witli  a  member 
of  his  family,  or  at  his  usual  place  of  residence,  or  tliat  he  was 
not  to  be  found  in  the  county  of  his  residence,  does  not  show 
even  a  defective  or  informal  service,  but  no  service,  and  gave 
the  court  no  jurisdiction  over  him. 

So,  also,  as  to  the  appearance  made  in  his  belialf.  The  ser- 
vice of  notice  upon  the  trustee,  wlio  held  the  legal  title  to  the 
mortgaged   property,   was   perliaps    suilieient   to    amli<)i'ize    this 
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court  to  enter  a  decree  of  foreclosure  which  would  bind  the  ap- 
pellee herein  as  a  cestui  que  trust,  but  the  trustee  as  such  had 
no  authority  to  appear  for  appellee  as  to  any  personal  demand 
against  him,  or  subject  him  to  the  hazard  of  a  personal  judg- 
ment in  appellant's  favor.  No  attempt  is  made  to  show  such 
authority,  and  both  trustee  and  counsel  entered  an  express  dis- 
claimer of  right  to  speak  or  act  for  the  appellee  before  the  judg- 
ment was  entered.  Upon  such  a  state  of  facts  the  court  below 
had  no  other  alternative  than  to  hold  the  judgment  void. 

3.  The  discussion  in  the  preceding  paragraph  has  been  upon 
the  assumption  that  the  judgment  in  controversy  is  a  judgment 
against  appellee.  It  is  apparent,  however,  that  such  is  not  the 
case.  The  appellee's  name  is  Willis  H.  Thornily.  The  so- 
called  "service  of  notice"  was  made,  according  to  the  sheriff's 
return,  by  leaving  a  copy  with  "Paul  Thornily"  for  "W.  M. 
Thornily."  The  judgment  is  entered  against  "Wm.  M. 
Thornily."  Now,  it  may  be  conceded  for  the  ®*  purposes  of 
this  case  that,  if  this  notice  had  been  personally  served  upon 
appellee,  or  if  he  actually  appeared  in  response  to  such  service, 
a  confusion  or  mistake  in  the  name  by  which  lie  was  designated 
would  not  necessarily  be  fatal  to  the  judgment,  and  that  in  the 
present  proceeding  his  identity  with  the  person  sued  could  bo 
established  by  parol  evidence;  but  where  reliance  is  had  upon 
the  constructive  notice  given  l)y  pul)lication  or  by  substituted 
service — a  notice  which  the  party  to  be  cliarged  may  never  in 
fact  see  or  hear  of — greater  strictness  must  be  observed  :  Fan- 
ning V.  Krapfl,  (U  Iowa,  417,  U  N.  W.  727,  16  N.  W.  293. 
A  judgment  rendered  upon  sucli  service  will  bind  no  one  not 
properly  named  in  the  record.  This  docs  not  mean  that  tlie 
name  must  be  correctly  spelled,  but  it  must  be  so  nearly  correct 
as  to  come  within  the  rule  of  idem  sonans;  that  is,  if  the  name 
as  spelled  or  written  in  the  record,  when  pronounced  according 
to  commonly  accepted  methods,  conveys  to  the  ear  a  sound 
])ractically  identical  with  the  sound  of  the  correct  name  as  com- 
monly pronounced,  the  designation  is  sufiicient,  and  no  ad- 
vnniage  can  be  taken  of  the  clerical  error:  21  Am.  &  l"hig.  Jmicv. 
of  Law.  2d  cd.,  313.  Where,  however,  the  record  of  a  judgment 
entered  upon  a  notice  of  this  kind  presents  not  a  more  discrep- 
ancy or  variaiion  in  the  spelling  of  a  defendant's  name,  but 
the  use  of  a  name  other  and  difTcrent  than  that  borne  by  the 
person  aiiainst  \vlu)ni  such  judgment  is  sought  to  be  enforced, 
the  rule  of  idem  sonans  is  not  applicable,  and  the  adjudication 
is  of  no  validity  against   such   ])erson.     In  the   Fanning  case, 
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above  cited,  we  held  that  a  decree  entered  upon  publication  of 
notice  directed  to  "P.  F,  B.  Hopkins'^  gave  the  court  no  juris- 
diction over  "F.  P.  B.  Hopkins.^'  In  the  case  before  us  appel- 
lant attempts  to  assert  against  Willis  H.  Thornily  a  judgment 
which  he  has  obtained  against  William  M.  Thornily  on  a  sub- 
stituted service  supposed  to  have  been  made  on  W,  M.  Thornily. 
That  "Willis  H."  is  not  identical  in  sound  or  in  fact  with 
05  "William  M."  or  "Wm.  M,"  hardly  requires  argument  or 
illustration,  but  a  few  instances  in  which  the  rule  has  been  ap- 
plied may  not  be  out  of  place.  "Helen'^  and  "Ellen"  are  dis- 
tinct names:  Thomas  v.  Desney,  57  Iowa,  61,  10  IsT,  W.  315. 
So,  also,  "Furman"  and  "Freeman"  (Howe  v.  Thayer,  49  Iowa, 
154) ;  "Henry"  and  Harry"  (Garrison  v.  People,  21  111.  535)  ; 
"May"  and  "Mary"  (Kennedy  v.  Merriam,  70  111.  228)  ;  "Mc- 
Carver"  and  "McCravey"  (McCravey  v.  Cox,  24  Ark.  574)  ; 
"Griffin"  and  "Griffith"  (Henderson  v.  Cargill,  31  Miss.  307)  ; 
"Matthew"  and  "Mather"  (Eobson  v.  Thomas,  55  Mo.  581). 
Nor  is  this  a  mere  technicality. 

When  the  rights  of  a  person  are  to  be  concluded  by  a  notice 
which  is  merely  constructive,  not  actual,  it  is  riglit  and  just 
that  the  party  who  wishes  to  avail  himself  of  its  benefits  be  held 
to  follow  the  forms  provided  by  statute.  Adams,  J.,  in  Fanning 
v.  Krapfl,  61  Iowa,  417,  14  N".  W.  727,  16  N.  W.  293,  speaking 
of  notice  by  publication  says :  "Notice  by  publication,  even 
where  there  is  no  misnomer,  does  not  afford  a  very  strong 
natural  presumption  that  the  fact  of  the  pending  of  the  action 
will  he  brought  to  the  defendant's  actual  knowledge.  N"otice 
])y  this  mode  is  allowable  only  out  of  necessity.  It  must  often 
happen  that  great  injustice  is  done  and  great  hardship  suffered. 
We  are  not  disposed  to  open  the  door  any  wider  than  necessity 
requires,  ^^lioever  undertakes  to  give  notice  by  publication, 
and  misnames  the  defendant,  is  without  excuse."  Those  re- 
marks are  equally  pertinent  to  a  case  of  substituted  service,  and 
particularly  where,  as  in  this  case  it  appears  to  be  an  attempt 
to  obtain  personal  jurisdiction  of  one  who  is  admittedly  a  non- 
resident. 

4.  Appellant,  by  way  of  counterclaim,  sets  up  the  alleged 
])romise  by  appellee  to  pay  the  mortgage  debt  of  Scott,  and  asks 
that,  if  the  judgment  in  controversy  be  found  void,  he  may  now 
recover  the  amount  remaining  unpaid  on  said  obligation.  The 
testimony  upon  this  issue  is  very  conflicting.  Scott,  witli  otlier 
members  of  his  family,  testify  very  positively  that  such  was  tlie 
a<yreement;  ^*'*  while   appellee   and  other   witnesses  strenuously 
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deny  it.     The  burden  of  establishing  the  promise  is  upon  appel- 
lant, and  we  are  inclined  to  agree  with  the  trial  court  that  the 
proof  offered  is  insufficient  to  justify  a  finding  in  his  favor. 
The  judgment  of  the  district  court  is  affirmed. 
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I.    In  General. 

The  term  "idem  sonans"  means  sounding  the  same.  On  account 
of  the  arbitrary  orthography  and  pronunciation  given  to  proper 
names  and  on  account  of  the  variant  spelling  of  names  resulting  from 
ignorance  as  to  the  correct  way  of  doing  so,  the  courts  have  formu- 
lated the  doctrine  of  idem  sonans.  In  Tibbets  v.  Kiah,  2  N.  H.  55S, 
the  court  said:  "The  use  of  a  name  is  merely  to  designate  the  per- 
son intended;  and  that  object  is  fully  accomplished  wlien  the  name 
given  to  him  has  the  same  sound  with  his  true  name."  Hence,  the 
courts  hold  that  the  orthography  of  names  is  not  important  if  the 
sound  is  the  same:  Semon  v.  Hill,  7  Ark.  73;  Marr  v.  Wetzel,  3  Colo. 
5;  Moore  v.  Allen,  26  Colo.  202,  77  Am.  St.  Rep.  255,  57  Pac.  698; 
Commonwealth  v.   Stone,   103   Mass.  421.     And   in   the   pronunciation 
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of  proper  names  a  greater  latitude  is  indulged  than  in  any  othei 
class  of  words:  Ward  v.  State,  28  Ala.  60;  Miltonvale  State  Bank  v. 
Kuhnle,  50  Kan.  422,  34  Am.  St.  Rep.  129,  31  Pac.  1057;  Ogden  v. 
Bosse,  86  Tex.  342,  24  S.  W.  798.  The  court,  in  Ward  v.  State,  28 
Ala.  60,  has  stated  ' '  the  true  rule  to  be  that  if  the  names  may  be 
sounded  alike  without  doing  violence  to  the  power  of  the  letters 
found  in  the  variant  orthography,  then  the  variance  is  immaterial," 
and  the  names  are  idem  sonans.  This  language  has  also  been  quoted 
in  Rooks  v.  State,  83  Ala.  80,  3  South.  720;  Moore  v.  Allen,  26  Colo. 
202,  77  Am.  St.  Rep.  255,  57  Pac.  698;  Springer  v.  Hutchinson,  59 
111.  App.  83;  Henry  v.  State,  7  Tex.  App.  392;  Walker  v.  State,  13 
Tex.  App.  641.  The  Missouri  courts  have  said  that  names  are  idem 
sonans  if  the  attentive  ear  finds  difficulty  in  distinguishing  them 
when  pronounced  or  if  common  and  long-continued  usage  has  by  cor- 
ruption or  abbreviation  made  them  identical  in  pronunciation:  State 
V,  Havely,  21  Mo.  498;  Robson  v.  Thomas,  55  Mo.  581;  Whelen  v. 
Weaver,  93  Mo.  432,  6  S.  W.  220.  The  doctrine  of  idem  sonans  is 
based  on  the  idea  that  the  variance  is  so  slight  that  the  person 
would  be  readily  known  by  the  variant  name:  Aaron  v.  State,  37  Ala. 
116.  The  doctrine  of  idem  sonans  is,  however,  distinct  from  the 
doctrine  of  interchangeability  of  names  by  which  it  appears  a  person 
is  as  well  known  by  one  name  as  by  the  other:  State  v.  Williams, 
68  Ark.  243,  82  Am.  St.  Rep.  288,  57  S.  W.  792. 

II.     Rules  of  Pronunciation  Applicable, 
a.    In  General. 

1.  No  General  Bule  Deducible — It  is  a  difficult  matter  to  fix  the 
line  which  separates  the  cases  of  mere  mistake  in  spelling  the  same 
name  from  those  variations  in  the  spelling  which  constitute  differ- 
ent names;  hence,  no  general  rule  can  be  laid  down  for  deciding  when 
names  sound  alike:  State  v.  Patterson,  24  N.  C.  346,  38  Am.  Dec. 
699;  Bull  v.  Franklin,  2  Speers  (S.  C),  46. 

2.  Where  First  Letter  is  Variant. — In  Hiel  and  Laucrs'  Appeal, 
40  Pa.  St.  453,  80  Am.  Dec.  590,  it  was  held  that  the  principle  of 
idem  sonans  was  not  applicable  to  judgments  entered  in  different 
initial  letters  from  the  usual  form  in  which  the  name  was  written 
and  spelled  in  the  English  language,  although  the  pronunciation  was 
the  same.  In  that  case  the  court  held  that  a  judgment  indexed 
iigainst  one  Joest  was  no  lien  against  the  real  property  of  the  iden- 
tical party  standing  in  the  name  of  Yoest.  The  doctrine  of  idem 
sonans,  as  applied  to  records  and  constructive  service  of  process, 
v-ill  be  treated  more  fully  later  on  in  this  note.  As  a  general  rule, 
names  having  variant  initial  letters  have  a  decidedly  variant  sound. 
Hence,  the  courts  have  merely  held  such  names  to  be  not  idem  sonans 
without  stating  any  general  rule  on  the  subject,  as  was  done  in  the 
following  cases  where  the  names  were  held  variant:  Catherine  and 
Ratherine,  in  Swails  v.  State,  7  Blackf.   (Ind.)     324;   Sedbetter  and 
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Ledbetter,  in  Zellers  v.  State,  7  Ind.  659;  Lymour  and  Seymour,  in 
Porter  v.  State,  17  Ind.  415;  Saunders  and  Launders,  in  Jenne  v. 
Jenne,  7  Mass.  94;  Lamon  and  Aaron,  in  Barnes  v.  Simms,  40  N.  C. 
392,  49  Am.  Dec.  435;  Lemuel  and  Samuel,  in  Jennings  v.  Wood,  20 
Ohio,  261;  Brison  and  Prison,  in  State  v.  Huffman,  Add.  (Pa.)  141; 
Hall  and  Wall,  in  Henderson  v.  State,  37  Tex.  Cr.  79,  38  S.  W.  618; 
Trios  and  Darius,  in  Kegina  v.  Davis,  5  Cox  C.  C.  (Eng.)  237,  al- 
though, the  court  said  in  this  case  that  in  the  Dorset  dialect  the 
names  might  be  idem  sonans.  In  a  few  instances,  however,  names 
commencing  with  variant  letters  have  been  held  to  be  idem  sonans, 
as  was  done  in  Kreitz  v.  Behrensmeyer,  125  111.  141,  8  Am.  St.  Rep. 
349,  17  N.  E.  232,  where  Kritz  and  Critz  were  held  idem  sonans; 
also  in  Commonwealth  v.  Jennings,  121  Mass.  47,  23  Am.  Rep.  249, 
where  Gigger,  Jiger  and  Jigr  were  held  idem  sonans;  and  also 
in  Galveston  etc.  Ry.  v.  Sanchez  (Tex.  Civ.),  65  S.  W.  893,  where 
Sella  and  Celia  were  held  idem  sonans.  In  Commonwealth  v.  Jen- 
nings, 121  Mass.  47,  23  Am.  Rep.  249,  which  was  a  bigamy  prosecu- 
tion, the  name  of  defendant's  first  wife  was  spelled  Gigger  in  the 
indictment  but  at  the  trial  the  correct  way  of  spelling  her  name 
was  stated  to  be  either  Jiger  or  Jigr,  and  there  was  evidence  to  the 
effect  that  the  name  was  pronounced  so  that  the  first  "G"  in 
Gigger  had  the  soft  sound,  while  the  subsequent  "gg"  had  the 
hard  sound.  The  mode  of  pronunciation  was  left  to  the  jury  and 
the   appellate   court  refused  to  interfere. 

3.  Wliere  Final  "s"  is  Added  or  Omitted.— As  a  general  rule, 
the  addition  or  omission  of  a  final  "s"  to  a  name  creates  such  i 
change  in  the  sound  of  the  name  that  the  variant  names  cannot  be 
said  to  be  idem  sonans.  The  court,  in  Semon  v.  Hill,  7  Ark.  73,  iu 
holding  Semon  and  Semous  not  idem  sonans,  answered  the  argu- 
ment that  the  names  were  idem  sonans  in  the  following  language: 
"If  the  final  's'  in  our  language  were  wholly  silent  as  is  the  case 
in  many  others,  there  would  be  much  force  in  the  argument  but 
such  is  not  tho  fact,  but,  on  the  contrary,  its  sound  is  as  full  and 
distinct  as  that  of  any  letter  preceding  it."  The  names  Cobb  aud 
Cobbs  were  held  not  idem  sonans  in  Jacobs  v.  State,  61  Ala.  448; 
so  were  David  and  Davids,  in  Davids  v.  People,  192  111.  176,  61  N. 
E.  537;  and  Faver  and  Favers,  in  Faver  v.  Robinson,  46  Tex.  206. 
So,  also,  Frank  and  Franks  in  Parchman  v.  State,  2  Tex.  App.   241, 

27  Am.  Rep.  435;  also  Humphrey  and  Humphreys,  in  Humphrey  v. 
Whitten,  17  Ala.  31;  Rodger  and  Rodgers,  in  McDonald  v.  Rodger, 
9  Grant  Ch.    (Eug.)     75;    Wilkin    and  Wilkins,    iu    Brown    v.  State, 

28  Tex.  App.  65,  11  S.  W.  1022;  and  Wood  and  Woods  in  Noidcrluck 
V.  State,  21  Tex.  App.  327,  17  S.  W.  467.  But  in  Stevens  v.  Steb- 
bins,  4  111.  (3  Scam.)  25,  the  court  held  Steven  Stebbins  and  Ste- 
vens Stebbins  not  a  fatal  variance,  though  the  court  based  its  ruling 
on  the  ground  that  if  two  names  are  taken  promiscuously  to  be  the 
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same,  in  common  use,  there  is  no  variance  even  though  they  differ 
in  sound.  So,  also,  William  and  Williams  was  held  an  immaterial 
variance  in  Williams  v.  State,  5  Tex.  App.  231;  as  also  was  Owen 
and  Owens  in  State  v.  Havely,  21  Mo.  502;  and  Meyer  and  Meyers 
in  Smurr  v.  State,  88  Ind.  504.  The  decisions  just  mentioned  may 
be  reconciled  with  the  weight  of  authority,  which  holds  such  a  vari- 
ance to  be  fatal  by  basing  the  grounds  therefor  upon  the  grounds 
mentioned  in  the  case  of  Stevens  v.  Stebbins,  4  111.  (3  Scam.)  25. 

4.  Where  Final  "e"  is  Added  or  Omitted. — There  are,  of  course, 
many  names,  the  sound  of  which  would  not  be  aifeeted  by  the  ad- 
dition or  omission  of  a  final  "e. "  Such  names  would  be  idem  sonans 
with  or  without  the  final  "e. "  For  instance,  Booth  and  Boothe 
were  held  idem  sonans  in  Jackson  v.  State,  74  Ala.  26;  as  also  were 
Hearn  and  Hearne  in  Coster  v.  Thomason,  19  Ala.  717,  and  Keen 
and  Keene  in  Commonwealth  v.  Riley,  Thach.   C.  C.   (Mass.)     67. 

5.  Where  Sounded  Final  Letter  is  Omitted  or  Added. — Tt  would 
Beem  that  where  the  final  letter  of  a  name  is  given  a  decided  pro- 
nunciation, the  addition  or  elimination  of  such  letter  would  make 
the  names  fatally  variant,  but  where  the  final  letter  is  rather 
slurred,  that  such  changes  make  such  an  immaterial  variance  as 
would  bring  the  names  within  the  rule  of  idem  sonans.  As  il- 
lustrating a  fatal  variance  caused  by  the  omission  or  addition  of  a 
pronounced  final  letter,  we  would  call  attention  to  the  holding  that 
Brow  and  Brown  were  different  names,  so  held  in  Brown  v.  Marqueze, 
30  Tex.  77;  and  to  a  similar  holding  as  to  Bryan  and  Bryant,  in 
Weidenmeyer  v.  Bryan,  21  Tex.  Civ.  421,  53  S.  W.  353,  and  also  to  a 
similar  holding  as  to  Donald  and  Donnel  in  Donnel  v.  United  States, 
1  Morris  (Iowa),  141,  39  Am.  Dec.  457.  The  following  cases  will, 
however,  show  that  a  slight  slurring  of  the  final  letter,  and  especially 
when  that  letter  is  "d, "  will  render  the  names  idem  sonans,  viz.: 
Arnall  and  Arnold,  in  Arnall  v.  Newcom,  29  Tex.  Civ.  521,  69  S.  W. 
92;  Dugal  and  Dugald,  in  Barnes  v.  People,  8  Peck.  (18  III.)  52,  65 
Am.  Dec.  699;  McDonald  and  McDonell,  in  McDonald  v.  People,  47  111, 
533;  Noland  and  Nolen,  in  Burks  v.  State  (Tex.  Cr.),  35  S.  W.  173. 

6.  Where  Letters  with  Similar  Sound  are  Used  Interchangeably.^ 
The  rule  as  to  the  exchangeability  of  "d"  and  "t"  has  been  stated 
in  State  v.  Williams,  68  Ark.  241,  82  Am.  St.  Ecp.  288,  57  S.  W.  792, 
in  the  following  language:  "The  letter  'd'  and  the  letter  't'  are 
both  dentals,  but  have  not  necessarily  the  same  sound  by  any  means. 
The  'd'  has  a  broader  and,  we  may  say,  a  more  lengthened  sound, 
ordinarily,  than  't,'  which  has  a  sharp,  shorter  sound,  and  yet  the 
difference  grows  less  according  to  the  places  in  a  word  or  name. 
Thus,  Wadkins  and  Watkins  have  been  held  to  be  idem  sonans,  be- 
cause in  casual  pronunciation  there  is  scarcely  any  difference  in  the 
sounds.  But  this  similarity  of  sound  does  not  appear  in  the  words 
'ride'  and  'rite,'  because  there  is  a  prominence  given  to  the  two 
letters    which   brings    out    their   nominal    difference    in    sound.     So    it 
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is  in  the  names  involved  in  this  case.  There  is  not  the  same  sound 
in  Hyde  and  Hite  as  there  is  in  Hyde  and  Hide,  where  the  play  is 
upon  *y*  and  'i,'  two  letters  which  have  identically  the  same  sound 
where  used  in  such  a  connection."  And  also  in  this  connection, 
see  Lyon  v.  Kain,  36  111.  S"68,  where  the  court,  in  holding  Emonds, 
Emmens  and  Emmons  idem  sonans,  said:  "Whilst  there  is  a  differ- 
ence in  the  orthography,  and  may  be  a  slight  variance  in  the  sound, 
it  is  so  slight  as  not  to  be  substantial.  It  will  be  readily  perceived 
that  the  difference  in  the  sound  is  more  seeming  than  real.  By  a 
slight  effort,  or  from  slight  negligence,  in  pronouncing  the  name  as 
differently  spelled,  the  same  sound  may  be  produced.  When  pro- 
nounced by  the  most  accurate  speaker,  there  might  be  a  slight  dif- 
ference perceived,  but  it  is  believed  that  the  greater  number  of 
persons  would  sound  them  alike."  The  similarity  of  "d"  and  "t" 
is  illustrated  in  the  following  cases  holding  the  names  stated  as 
idem  sonans:  Hudson  and  Hutson,  in  Chapman  v.  State,  18  Ga. 
736,  Cato  V.  Hutson,  7  Mo.  142,  and  State  v.  Hutson,  15  Mo.  512; 
Watford  and  Wadford,  in  Hayes  v.  State,  58  Ga.  35;  Watkins  and 
Wadkins,  in  Bennett  v.  State,  62  Ark.  516,  36  S.  W.  947;  and  Witt 
and  Wid,  in  Veal  v.  State,  116  Ga.  589,  42  S.  E.  705.  The  letter 
"e"  is  often  pronounced  broad  like  "a,"  and  the  two  names  when 
spoken  by  the  majority  of  ordinary  men  in  common  and  rapid  con- 
versation are  pronounced  alike,  as  in  Patterson  and  Petterson;  Jack- 
son V.  Cody,  9  Cow.  (N.  Y.)  147;  State  v.  Bean,  19  Vt.  532.  In 
O'Meara  v.  North  American  Min.  Co.,  2  Nev.  121,  a  deed  was  offered 
in  evidence;  the  appellate  court  in  reviewing  its  rejection  said: 
' '  The  other  objection  to  this  deed  we  can  hardly  treat  seriously.  The 
signature  to  the  deed  is  spelled  O'Mara.  The  plaintiff  in  his  com- 
plaint spells  his  name  0  'Meara,  the  notary  in  the  certificate  spells 
it  O'Mera.  Here  we  have  three  spellings  of  the  name.  But  any 
English  scholar  knows  that  'a,'  'ea'  and  'e'  have  in  many  words 
the  same  sound.  Especially  is  it  so  in  proper  names  and  in  many 
foreign  words.  Both  'e'  and  'ea'  frequently  have  the  same  sound 
as  *a'  in  'fame'  and  many  other  English  words.  Then,  oven  ac- 
cording to  the  strictest  rules  of  pleading,  these  names  would  be  con- 
sidered and  treated  as  the  same.  They  are  idem  sonans."  So,  also, 
the  letter  "o"  frequently  has  the  sound  of  "u, "  and  to  give  to  it  this 
sound  in  the  name  Bosse  is  not  at  all  strained  and  does  no  violence 
to  the  letter.  Especially  is  this  the  case  in  pronouncing  a  name 
and  considering  that  our  population  is  made  up  of  descendants  of 
many  nationalities  and  the  pronunciation  of  their  names  not  always 
governed  by  the  rules  of  either  language:  Ogdon  v.  Bosse,  86  Tex. 
336,  24  S.  W.  798.  See,  also,  Myer  v.  Fegaly,  39  Pa.  St.  429,  SO  Am. 
Dec.  534,  where  Bobb  and  Bubb  were  held  idem  sonans.  And  the 
court  in  Jockisch  v.  Ilardtke,  50  111.  App.  204,  in  holding  Alwin  and 
Alvin  idem  sonans,  said:  "In  many  languages  and  dialects  the  let- 
ter 'w'  has  the  sound  of  'v'  and  vice  versa,  and  the  doctrine  of 
idem  sonans  is  clearly  applicable,"  so  also  the  letters  "y"  and  "i" 
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are  two  letters  which  often  have  the  same  sound  as  in  Hyde  and 
Hide:  State  v.  Williams,  68  Ark.  241,  82  Am,  St.  Eep.  288,  57  S.  W. 
792.  The  terminals  "les"  and  "els"  are  sometimes  exchanged  so 
as  to  give  forth  the  same  sound,  as  in  Battles  and  Battels,  which 
were  held  idem  sonans  in  Leath  v.  State  (Ala.),  31  South.  108. 

7.  Where  Vowels  of  a  Diphthong  are  Transposed. — In  Selby  v. 
State  (Ind.),  69  N.  E.  463,  the  court,  in  holding  Veike  and  Vieke 
idem  sonans,  as  against  an  argument  that  the  transposition  of  the 
vowels  effected  a  change  of  sound  said:  "To  do  this  we  must  judi- 
cially know  in  some  way  that  a  transposition  of  the  vowels  'ei'  iu 
proper  names  changes  the  fixed  pronunciation  of  the  name.  We  have 
no  such  knowledge,  either  judicial  or  personal.  The  spelling  and  pro- 
nunciation of  proper  names  is  usually  arbitrary,  and  it  is  a  matter 
of  common  notoriety  that  many  families  spell  their  names  differ- 
ently, but  pronounce  them  the  same.  We  p"0  much  less  reason  for 
assuming,  in  considering  the  motion  to  quash,  that  when  these  par- 
ticular letters  are  combined  in  a  proper  name,  the  correct  and 
arbitrary  pronunciation  places  the  accent  on  the  first  vowel  without 
reference  to  which  one  it  is,  than  we  have  for  assuming  that  the 
diphthong  in  popular  usage  often  has  the  same  sound  without  refer- 
ence to  which  is  the  initial  or  which  the  final  vowel  as  in  receive, 
believe,  perceive,  achieve,  deceive,  retrieve  and  so  on."  The  case 
of  Boren  v.  State,  32  Tex.  Cr,  6S'7,  25  S.  W.  775,  hoMing  Isreal  and 
Israel  idem   sonans  furnishes  another  illustration   of  the  rule. 

8.  Where  Name  Terminates  with  "Son." — The  addition  or  sup- 
pression of  the  letter  "t"  or  other  consonants,  in  surnames  ending 
with  "son,"  is  not  a  material  variance.  It  was  so  held  in  Elber- 
son  V.  Richards,  42  N.  J.  L.  70,  where  Elbertson  and  Elberson  were 
held  idem  sonans.  The  rule  is  also  illustrated  by  the  holding  in 
Miltonvale  State  Bank  v.  Kuhnle,  50  Kan.  423,  34  Am.  St.  Bep. 
129,  31  Pac.  1057,  State  v.  Jones,  55  Minn.  329,  56  N.  W.  1068,  and 
Truslow  V.  State,  95  Tenn.  196,  31  S.  W.  987,  where  Johnson  and 
Johnston  were  held  idem  sonans.  The  terminating  syllable  "son" 
may  be  exchanged  for  "sen"  without  destroying  the  idem  sonans 
of  the  name.  The  reason  for  the  rule  is  stated  in  Gustavenson  v. 
State,  10  Wyo.  300,  68  Pac.  1006,  as  follows:  "The  name  of  the  de- 
ceased is  variously  given  in  the  information  as  Larson  and  I-arson, 
and  it  is  urged  that  this  is  a  fatal  repugnacy.  Such  names  are  usually 
pronounced  by  omitting  or  slurring  over  the  last  vowel,  and  we  think 
the  two  spellings  are  very  clearly  within  the  rule  of  idem  sonans." 
Another  illustration  of  the  above  rule  will  be  found  in  Pane  v.  John- 
son, 9  Phila.  '■Pa.;  32,  where  Johnson  and  Johnson  were  held  idem 
sonans. 

9.  Where  Variants  have  Different  Number  of  Syllables. — Where  one 
name  is  spelled  with  two  syllables  and  the  other  with  three  syllables, 
they  cannot  be  idem  sonans,  as  Siemson  and  tfimonson:  Simonson  v. 
Dolan,   114   AIo.   179,   21   S.   W.  510. 
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10.  Effect  of  Variant  Accentuation. — It  seems  reasonable  that  it 
would  not  be  allowable  to  place  mucli  stress  upon  the  accentuation 
given  to  a  name  by  the  owner  of  the  name,  for,  as  was  said  by  the 
court  in  Gahan  v.  People,  58  111.  161,  in  holding  Banner  and  Dan- 
naher  idem  sonans,  "owing  to  the  difference  in  placing  the  accent 
in  pronouncing  almost  any  name,  as  great  or  a  greater  change  can 
be  made,  than  could  be  by  the  ordinary  pronunciation  of  this,  as 
differently  spelled.  The  rule  is,  that  unless  it  appears  that  the 
difference  in  sound  in  the  two  names  is  apparent,  the  incorrect  spell- 
ing will  be  disregarded."  The  case  of  Edmundson  v.  State,  17 
Ala.  180,  52  Am.  Dec.  169,  offers  an  illustration  of  the  difference 
in  sound  which  could  arise  from  a  slow  or  quick  accentuation  of  an 
intermediate  syllable.  There  the  court  held  Edmindson  and  Ed- 
mundson idem  sonans.  As  also  does  the  case  of  Eivard  v.  Gardner, 
39  111.  126,  where  the  court  in  holding  Sinclair  and  St.  Clair  idem 
sonans  said:  "When  spoken  with  ordinary  rapidity  of  utterance, 
an  unobservant  ear  would  not  mark  the  difference  between  them.  A 
difference  of  sound  there  undoubtedly  is,  when  the  words  are  care- 
fully enunciated,  as  there  is  in  very  many  instances  which  courts 
regard  as  idem  sonans.  But  it  is  to  an  ordinary  and  familiar  ut- 
terance that  the  rule  applies  and  not  to  one  carefully  intended  to 
discriminate   the   difference   of   sound." 

11.  Effect  of  liOcal  Pronunciation. — "Pronunciations  of  the  same 
word  differ  also  in  different  sections  of  the  same  country;  and  a 
man's  identity  by  his  name  must  to  most  of  the  people  of  his  neigh- 
borhood depend  solely  upon  the  customary  pronunciation  of  it": 
Tibbets  v.  Kiah,  2  N.  H.  558.  That  the  local  pronunciation,  amount- 
ing to  even  a  dialect,  may  be  considered  in  determining  whether 
two  names  are  idem  sonans,  was  held  in  Myer  v.  Fegaly,  39  Pa.  St. 
429,  80  Am.  Dec.  534.  In  that  case  the  controversy  arose  as  to 
whether  a  judgment  against  John  Bobb  was  a  lien  against  prop- 
erty owned  by  John  Bubb.  The  court  said:  "Courts  cannot  ad- 
minister justice  properly  by  a  strict  adherence  to  general  customs, 
and  by  overlooking  the  modification  or  limitations  of  them  by  special 
or  local  customs.  Even  the  language  of  a  people,  usually  the  most 
universal  of  its  customs,  is  subject  to  local  differences  which  must 
be  respected  in  the  ascertainment  of  rights.  The  language  spoken 
in  some  of  the  old  German  parts  of  this  state  is  a  special  custom 
of  this  sort.  It  is  neither  correct  German  nor  correct  English;  and 
yet  it  is  the  means  of  verbal  intercourse  among  a  very  large  portion 
of  our  people.  It  has  a  norma  loquendi  of  its  own,  and  is  not  to  be 
tested  by  the  rules  of  either  good  German  or  good  English.  In  its 
vowel,  and  in  its  consonant  sounds,  it  differs  from  both;  and  of 
course  this  difference  shows  itself  in  the  spelling  of  the  names  of 
persons.  Bubb  is  the  name  here,  as  the  party  owning  it  spells  it; 
but  in  the  judgment  docket  it  is,  in  this  case,  written  Bobb.  Ac- 
cording  to    our    German   mode    of   pronunciation   prevailing   in    Lan- 
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caster  county,  the  sounds  of  both  forms  are  identical,  and  the 
latter  form  of  spelling  is  doubtless  the  most  usual  in  analogous  cases; 
as  in  that  of  Pott  pronounced  Putt,  and  as  in  other  instances  given 
by  the  learned  judge  of  the  common  pleas.  We  cannot  disregard 
such  anomalies,  without  doing  great  injustice;  and  people  having 
relations  with  the  people  in  the  localities  where  they  prevail  are 
bound  to  take  notice  of  them.  Persons  searching  the  judgment 
docket  for  liens  ought  to  know  the  different  forms  in  which  the 
same  name  may  be  spelled  and  to  make  their  searches  accordingly; 
unless,  indeed,  where  a  spelling  is  so  entirely  unusual  that  persons 
cannot  be  expected  to  think  of  it."  It  seems  to  us,  however,  that 
in  such  cases  the  matter  should  be  submitted  to  the  jury  to  ascer- 
tain whether  the  local  pronunciation  is  well  enough  established  so 
that  a  person  mingling  among  the  people  in  the  community  would 
be  charged  with  knowledge  of  it.  This  view  obtained  in  Eegin.i  v. 
Davis,  2  Den.  C.  C.  (Eng.)  231,  which  was  a  prosecution  on  an  in- 
dictment for  larcenjj  the  stolen  property  was  alleged  as  belonging 
to  Darius  Christopher.  The  prosecutor,  when  called  to  testify,  said 
that  his  name  was  Trius.  The  trial  court  was  of  the  opinion  that 
the  name  Darius,  being  pronounced  in  the  Dorset  dialect  as  D  'rius, 
was  idem  sonans  with  Trius,  as  a  matter  of  law,  but  the  judges  dc: 
cided  that  under  those  circumstances  it  was  a  question  for  the  jury. 
So,  also,  in  Munkers  v.  State,  87  Ala.  94,  6  South.  357,  where  it 
was  said  that  "if  by  local  usage  the  names  have  same  pronuncia- 
tion it  was  a  question  of  fact  for  the  jury." 

The  effect  of  local  pronunciation  on  the  doctrine  of  idem  sonans  is 
very  closely  allied  to  the  pronunciation  of  foreign  names,  which  we 
will  treat  in  the  next  section. 

b.  Foreign  Names. — Inasmuch  as  the  sound  constitutes  the  name 
of  an  individual,  it  would  seem  that  any  combination  of  English 
letters  which  will  approximately  produce  that  sound  ought  to  be 
suificient  to  bring  the  variant  names  within  the  rule  of  idem  sonans. 
In  Beneux  v.  State,  20  Ark.  97,  the  court,  in  holding  Beneux  and 
Bennaux  idem  sonans,  said:  "It  is  insisted  by  counsel  that  Beneux 
is  a  French  name  and  that  according  to  the  rules  of  orthography  and 
pronunciation  in  the  French  language  is  widely  different  in  sound 
from  Bennaux.  It  may  be  replied,  that  however  that  might  be  to 
the  ears  and  understanding  of  a  Frenchman,  the  names  would  seem 
to  be  idem  sonans  according  to  our  language."  And  in  Galveston 
etc.  Ey.  V.  Sanchez  (Tex.  Civ.),  65  S.  W.  893,  the  court,  in  holding 
Celia  Sanchez  and  Sella  Sanchez  idem  sonans,  used  the  following 
language:  "The  names  were  idem  sonans  from  the  standpoint  of 
the  English  language,  and  it  does  not  matter  whether  they  were  so 
or  not  in  a  foreign  language.  Nor  was  there  any  evidence  offered 
as  to  the  Spanish  pronunciation  of  the  names,  and  the  court  would 
not  judicially  know  that  such  pronunciation  was  different  from  our 
own."  So,  also,  in  Chiniquy  v.  Catholic  Bishop,  41  111.  153,  the 
court,  in  holding  that   the  French   name   Michael  Allaine  was  idem 
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sonang  with  Mitchell  Allen,  said:  "When  we  consider  the  great 
influx  of  foreign  population  into  our  country  and  the  great  diffi- 
culty existing  on  the  part  of  those  courts  as  well  as  the  people  gen- 
erally who  are  not  familiar  with  the  language  of  the  country  from 
which  it  comes,  to  understand  the  names,  whether  written  or  spoken, 
by  which  they  are  severally  distinguished,  we  should  be  slow  to 
pronounce  that  a  variance  in  the  name  of  any  one  of  them,  unless 
it  is  palpable,  which  may  only  be  a  misspelling  or  a  mispronuncia- 
tion of  it,  and  that  by  persons  ignorant  of  the  language  in  which 
the  name  is  written."  So  in  Petrie  v.  Woodworth,  3  Caines  (N. 
Y.),  219,  the  court  held  the  French  name  Petris  and  its  English 
equivalent  Petrie  idem  sonans.  The  court  in  State  v.  Timmens,  4 
Minn.  325,  took  the  view  that  if  the  English  spelling  could  be  pro- 
nounced in  the  French  language  so  as  to  give  the  same  sound  as 
the  French  name  that  it  was  not  a  misnomer.  In  that  case,  which 
was  a  prosecution  for  seduction,  the  name  of  the  prosecutrix  was 
alleged  in  the  indictment  as  Forest,  while  the  evidence  showed  it  to 
be  Fourai.  The  defendant  was  familiar  with  the  French  language. 
The  court  said:  "The  name  Forest  is  pronounced  in  French  as  if 
it  was  spelled  Foray,  which  is  almost  identical  in  sound  with  the 
name  of  the  girl  as  proven  at  the  trial,  which  was  Fourai;  and  the 
Christian  name  being  the  same,  the  defendant  could  not  have  been 
misled  or  in  any  manner  prejudiced  by  the  misspelling."  And  iu 
Metz  V.  McAvoy  Brew.  Co.,  98  111.  App.  592,  the  court,  while  hold- 
ing Metz  and  Meetz  idem  sonans,  said:  "They  are  German  names 
and  in  pronunciation  are  very  similar  in  sound,  the  letter  'e'  in 
Metz  having  very  much  the  same  sound  as  the  letter  '  a '  in  such 
English  words  as  'pate,'  'rate'  or  'fate.'  The  sound  of  the  letter 
'e'  in  Meetz  being  doubled,  is  merely  prolonged."  See,  also,  Gorman 
V.  Dierkos,  37  Mo.  576,  where  the  German  name  Doerges  was  held 
idem  sonans  with  Dierkes  and  Dierges.  And  Rape  v.  State,  34  Tex. 
Cr.  615,  31  S.  W.  652,  where  the  Mexican  name  Garzia  was  held 
idem  sonans  with  Garcia.  Also,  see  Brown  v.  Quinland,  75  Mich.  289, 
42  N.  W.  940,  where  Che-ga\v-go-quay,  and  Che-gaw-ge-quay  were 
held  idem  sonans.  In  People  v.  Fick,  89  Cal.  144,  26  Pac.  759,  cho 
court  refused  to  say,  as  a  matter  of  law,  whether  Toy  Fong  and 
Clioy  Fong  were  idem  sonans,  but  said  that  it  was  a  questiou  for 
the  Jury.  So,  also,  in  Boyce  v.  Danz,  29  Mich.  148,  the  court  said 
that  the  questiou  whether  Boyce  and  Bice  were  commonly  pronounced 
alike   was  a  question  for  the  jury. 

Wo   shall   treat  the   question   of   when  the   application   of  the   doc- 
trine  becomes  a   question  for   the  jury  in  a   subsequent   section. 

III.  Application  of  the  Doctrine. 

a.  In   General. — The    doctrine   of    idem    sonans   is    applied    to   both 

pro[u>r    names    and    ordinary    words,    and    to    both    civil   and    criminal 

cases.     The    gencM-al    rule,    liowevor,    is    that    the    variance    to    which 

the  (lo"triue  is  applied  must  be  as  to  a  matter  which  is  material  to 
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the  case  or  proceeding:  Collin  v.  Farmers'  Alliance  etc.  (Colo. 
App.),  70  Pac.  698;  Stevens  v.  Stebbins,  3  Scam.  (4  111.)  25;  Belton 
V.  Fisher,  44  111.  32;  State  v.  Framnes,  43  Minn.  491,  45  N.  W.  1098; 
Salinas  v.  State,  39  Tex.  Cr.  319,  45  S.  W.  900.  As  to  the  effect  of 
variance  between  an  execution  and  the  judgment  in  regard  to  the 
name  of  the  judgment  debtor,  see  Freeman  on  Executions  3d  ed., 
sec.  43. 

b.  To  Default  Judgments  and  Decrees. 

1.  Where  Personal  Service  was  Obtained. — The  doctrine  of  idem 
sonans  applies  to  default  judgments  rendered  upon  personal  service. 
In  the  following  cases  default  judgments  rendered  upon  personal  ser- 
vice of  process  were  sustained.  In  Galliano  v.  Kilfoy,  94  Cal.  88, 
29  Pac,  416,  where  service  was  upon  Rose  Kilfoy  although  sued  as 
Rosa  Kilfoy;  in  Rivard  v.  Gardner,  39  111.  126,  where  the  bill  was 
filed  against  Sinclair  while  the  process  and  return  showed  service 
on  St.  Clair;  in  Holman  v.  Goslin,  63  App.  Div.  (N.  Y.)  204,  71  N. 
T.  Supp.  197,  a  default  judgment  was  upheld  although  the  copy 
of  the  summons  served  upon  defendant  set  forth  his  name  as  Gos- 
lin, whereas,  his  name  was  Joslin  and  was  correctly  set  forth  in  the 
original  summons.  The  defendant  at  the  same  time  was  served  with 
an  order  of  arrest.  The  court  based  its  decision  on  the  ground 
that  the  defendant  was  not  misled  and  that  he  did  not  claim  to  have 
been  misled.  The  court  cited,  as  the  authority  for  its  decision, 
the  case  of  Stuyvesant  v.  Weil,  167  N.  Y.  425,  60  N.  E.  738,  wherein 
the  court  had  allowed  the  plaintiff  to  amend  the  summons  and  com- 
plaint so  as  to  show  that  defendant's  name  was  Mary  J.  Stockton 
instead  of  Emma  J.  Stockton,  as  alleged,  the  service  of  process 
having  been  made  personally  on  Mary  J.  Stockton.  So  in  Town- 
send  V.  Ratcliff,  50  Tex.  152,  the  court  sustained  a  default  judgment 
against  one  Townsend,  although  the  sheriff's  return  showed  service 
on  one  Townsen.  The  citation,  however,  commanded  service  upon 
Townsend  and  the  return  referred  to  said  Townsen  as  "the  within 
named  defendant."  The  court  said:  "While  it  may  be  true  that 
the  name  Townsend,  when  distinctly  and  correctly  enunciated,  cannot 
be  said  to  be  idem  sonans  with  that  of  Townsend,  yet  it  is  a  matter 
of  every-day  knowledge  that  the  name  Townsend  is  often  thus  in- 
accurately written  and  spoken;  and  we  think  that  the  court  was 
not  warranted  in  concluding  in  this  case  that  the  defect  in  the 
service  of  citation  is  not  by  reason  of  service  upon  a  ditTerent  person 
than  the  defendant  named  in  the  petition,  but  is  merely  a  mistake  of 
the  sheriff  in  the  correct  spelling  of  the  defendant's  name.  This 
being  the  case  the  objection  to  the  judgment  cannot  be  maintained." 
If  it  appears  by  the  record  on  appeal  that  the  name  of  the  person 
on  whom  service  of  process  was  made  differs  from  that  of  the  defoiul- 
ant,  against  whom  judgment  was  taken  l)y  default,  and  there  i.-; 
nothing  to  show  that  he  was  in  fact  served  with  process,  doubtless 
the  judgment  must  be  reversed  when  the  names  cannot  bo  ri'garded 
as  the  same  within  the  rules  herein  stated:   Bates  v.  State  Bank,  7 
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Ark.  394,  46  Am,  Dec.  293;  McCravey  v.  Cox,  24  Ark.  574;  Brown  v. 
Marqueze,  30  Tex.  77.  There  are,  indeed,  decisions  proclaiming  in 
general  terms  that  a  judgment  by  default  is  void  though  based  on 
the  personal  service  of  process,  when  it  is  shown  that  the  person  for 
(Ex  parte  Cheatham,  6  Ark.  532,  4  Am.  Dec.  525),  or  against  (At- 
wood  V.  Landis,  22  Minn.  558)  whom  the  judgment  was  rendered  is 
not  correctly  named  in  the  process  or  in  the  return  of  its  service. 
These  decisions,  overlook  the  well-established  principle  that  juris- 
diction depends  on  the  actual  service  of  process,  and  not  on  the 
accurate  statement  of  the  names  of  the  parties.  "The  persons  who 
are  directly  parties  to  a  judgment  can  generally  be  ascertained  by 
an  inspection  of  the  record;  but  this  is  not  always  the  case.  It 
may  happen  that  the  name  of  some  of  the  parties  is  incorrectly 
stated.  The  weight  of  authority  is,  that  if  the  writ  is  served  on  the 
party  by  a  wrong  name,  intended  to  be  sued,  and  he  fails  to  appear 
and  plead  the  misnomer  in  abatement,  and  suffers  judgment  to  be 
obtained,  he  is  concluded,  and  in  all  future  litigation  may  be  con- 
nected with  the  suit  or  judgment  by  proper  averments;  and  when 
such  averments  are  made  and  proved,  the  party  intended  to  be 
named  in  the  judgment  is  affected  as  though  he  were  properly  named 
therein":  Freeman  on  Judgments,  sec.  154;  Guinard  v.  Heysinger, 
15  111.  288;  Walsh  v.  Kirkpatrick,  30  Cal.  202,  89  Am.  Dec.  85;  Bloom- 
field  E.  E.  Co.  V.  Burress,  82  Ind.  83;  Peterson  v.  Little,  74  Towa, 
223;  Fitzgerald  v.  Salentine,  10  Met.  436;  Hoffield  v.  Board  of 
Education,  33  Kan.  644;  National  Bank  v.  .Taggers,  31  Md.  38,  100 
Am.  Dec.  53;  Smith  v.  Bowker,  1  Mass.  76;  Barry  v.  Carothers,  6 
Eich.  331;  Waldrop  v.  Leonard,  22  S.  C.  18;  Parry  v.  Woodson,  S3 
Mo.  347,  84  Am.  Dec.  51;  Eobertson  v.  Winchester,  85  Tenn.  171; 
Insurance  Co.  v.  French,  18  How.  409;  Oakley  v.  Giles,  3  East,  168; 
Smith  V.  Patten,  6  Taunt.  115;  Crawford  v.  Satchwell,  2  Strange,  1218. 
2.  Where  Substituted  or  Constructive  Service  was  had — It  seems 
that  the  rule  of  idem  sonans  applies  to  default  judgments  obtained 
by  substituted  or  constructive  service  by  publication.  The  decision 
in  the  principal  case,  Thornily  v.  Prentice,  121  Iowa,  89,  ante,  p. 
317,  96  N.  W.  728,  which  was  rendered  on  substituted  service,  is  based 
upon  the  test  whether  the  actual  name  of  the  defendant  and  the 
name  by  which  he  was  described  in  the  proceedings,  come  witliin 
the  rule  of  idem  sonans.  The  conclusion  of  the  court,  as  we  have 
seen,  was  that  the  names  were  not  idem  sonans.  In  McKee  v.  Brown, 
•:15  Tex.  506,  it  was  sought  to  sustain  a  default  judgment  rendered 
upon  constructive  service;  the  court  refused,  saying:  "If  there  is  a 
mere  immaterial  discrepancy  in  the  manner  of  writing  or  spelling  the 
name  of  the  defendant  in  the  citation  and  the  judgment,  the  doctrine 
of  idem  sonans  may  be  invoked  to  sustain  the  judgment  because, 
in  such  case,  it  is  manifest  to  the  court  that  the  party  against  whom 
the  judgment  is  rendered  is  in  fact  the  same  person  upon  whom  the 
citation  was  served,  and  when  personal  service  is  had  on  the  proper 
party  though  he  has  failed  to  appear,  there  may  be  more  reason  in 
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holding  liim  bound,  notwithstanding  an  error  in  the  citation,  than 
■when  notice  is  given  merely  by  publication.  In  support  of  a  judg- 
ment against  a  nonresident  on  constructive  service,  evidently  the 
court  should  indulge  in  no  presumptions  not  strictly  and  clearly 
warranted  by  the  record.  Certainly  the  names,  McKee  and  McKee, 
neither  to  the  eye  nor  ear  convey  the  idea  that  they  refer  or  apply 
to  the  same  person.  There  may  be  some  sort  of  euphony  in  their 
pronunciation  but  there  is  no  more  similarity  of  sound  between  them 
than  there  is  between  Doe  and  Roe;  and  from  reading  them  it  would 
not  be  supposed  that  the  same  person  was  referred  to  more  readily 
than  would  we  come  to  a  like  conclusion  from  reading  the  names  of 
these  celebrated  legal  entities."  In  Seaver  v.  Fitzgerald,  23  Cal. 
93,  the  court  sustained  a  default  judgment  against  one  Seaver  upon 
service  by  publication  against  Seavers,  on  the  ground  that  the 
names  were  substantially  the  same.  In  Eowe  v.  Palmer,  29  Kan. 
338,  a  default  judgment  against  Joseph  Shaffer  quieting  title  to  cer- 
tain piece  of  land  was  held  valid  and  binding  as  against  the  owner  of 
the  land  whose  name  was  Joseph  Shafer,  although  the  service  was 
by  publication  only.  In  Lane  v.  Innes,  43  Minn.  143,  45  N.  W.  4, 
the  summons  which  was  served  by  publication  was  directed  to  Berlah 
M.  Plimpton  wliile  defendant's  name  was  Beulah  M.  Plimpton.  The 
court  sustained  the  judgment  on  the  ground  that  the  names  were 
sufficiently  alike  not  to  be  misleading.  The  chief  justice,  however, 
dissented  on  the  ground  that  the  names  were  not  idem  sonans.  So, 
also,  in  Kuhn  v.  Keliner,  16  Neb.  699,  21  N.  W.  443,  the  court  sus- 
tained a  rule  under  an  execution  issued  against  Eosina  Coons,  al- 
though the  right  name  of  the  defendant  was  Rosina  Kuhns.  The 
name  Coons  was  used  in  the  published  notice  of  sale.  The  question 
as  to  the  validity  of  the  sale  arose  on  an  appeal  from  the  order  con- 
firming it.  And  in  Buchanan  v.  Roy's  Lessee,  2  Ohio  St.  265,  the 
court  sustained  a  judgment  obtained  on  a  notice  by  publication  to 
Sarah  Roy,  when  the  party's  name  was  Sarah  Ray.  Although  the 
court  intimated  that  Roy  and  Ray  were  not  idem  sonans.  it  based 
its  decision  on  the  ground  that  the  notice  described  the  party  as  a 
widow  and  as  the  sole  daughter  of  William  Trimble,  deceased,  a 
brother  of  Timothy  Trimble,  and  as  a  resident  of  the  state  of  New 
Jersey,  all  of  which  were  correctly  descriptive  of  her;  besides  it 
gave  the  names  and  residences  of  her  near  relatives.  This  decision 
was  disapproved  arguendo  in  Fanning  v.  Krapl,  01  Iowa,  419,  14 
N.  W.  727,  16  N.  W.  293.  And  in  Bigelow  v.  Chatterton,  51  Fed. 
614,  the  court  held  that  a  default  judgment  in  an  attachment  suit 
in  which  the  name  of  the  defendant,  who  was  a  nonresident,  was 
set  out  in  the  published  notice  as  Biglow,  was  valid  although  his 
name  was  correctly  spelled  Bigelow,  since  the  variance  was  so  slight 
as  to  amount  to  a  mere  irregularity,  not  affecting  the  jurisdiction. 
In  the  very  recent  case  of  Grober  v.  Clements,  71  Ark.  5G8,  76  S. 
W.  555,  the  court  in  holding  a  decree  for  divorce  obtained  on  con- 
structive  service    void,   said:    ''First,   as   to   the   decree   for   divorce 


334  American  State  Reports^  Vol.  100.         [Iowa, 

which  the  court  declared  to  be  void.  Now,  in  considering  this  ques- 
tion it  must  be  remembered  that  no  actual  service  was  had  on  the 
defendant  in  that  case,  the  decree  being  based  on  service  by  pub- 
lication only.  She  had,  therefore,  no  opportunity  to  appear  and 
object  to  defects  in  the  proceedings.  In  such  cases  the  law  is  very 
much  more  strict  than  in  eases  where  the  defendant  had  actual 
service  of  notice,  though  the  notice  be  defective  on  account  of  mis- 
take or  otherwise.  The  affidavit  for  the  warning  order  did  not 
follow  the  statute,  and  to  say  the  least,  was  very  irregular,  but  we 
need  not  notice  that  point  for  the  reason  that  we  are  of  the  opinion 
that  the  decree  for  divorce  was  void  on  account  of  a  mistake  in  the 
name  of  the  defendant  as  given  in  the  decree  and  the  proceedings 
upon  which  it  was  founded.  Her  name  at  the  time  was  Wilhelmina 
Grober,  though  by  members  of  her  family  and  intimate  friends  she 
was  generally  called  Mena,  as  an  abbreviation  of  the  name  Wil- 
helmina. But  in  the  action  for  divorce  of  which  we  are  speaking 
she  was  sued  as  Minnie  Grober,  and  the  decree  was  rendered  against 
her  by  that  name.  Now,  the  name  Minnie  is  not  the  same  as  Wil- 
helmina or  Mena,  nor,  to  our  minds,  does  it  have  the  same  sound. 
It  differs  substantially  both  in  the  spelling  and  in  sound  from  the 
name  Mena.  We  are  therefore  of  the  opinion  that  the  decree  for 
divorce,  being  based  upon  constructive  service  by  publication  only, 
of  which  the  defendant  in  that  action  had  no  actual  notice  and  as 
the  name  of  the  defendant  in  the  complaint,  warning  order,  and 
decree  is  given  as  Minnie  Grober — a  name  by  which  she  was  never 
known — is  for  that  reason  void  and  does  not  affect  rights  claimed 
in  this  action."  So,  also,  in  Jenne  v.  Jenne,  7  Mass.  94,  another 
divorce  case,  service  upon  the  respondent,  who  was  a  nonresident, 
was  sought  by  publishing  an  attested  copy  of  the  libel  and  order 
in  a  public  newspaper.  The  published  copy  stated  libelant 's  maiden 
name  to  have  been  Saunders,  whereas  it  had  been  Launders.  The 
court  held  the  variance  fatal,  and  in  Burge  v.  Burge,  94  Mo.  App. 
20,  67  S.  W.  703,  the  validity  of  a  divorce  from  Emily  Burge  on 
constructive  notice  by  a  publication  describing  the  defendant  as 
Emma  Burge,  was  questioned.  The  court  held  the  names  to  be 
different  and  the  publication  insufficient  to  give  jurisdiction.  The 
court  reviewed  several  cases  of  tax  proceedings  in  which  jurisdic- 
tion was  sought  by  constructive  notice,  and  held  the  same  rules  to 
apply  to  divorce  proceedings,  since  proceedings  for  divorce  where 
the  defendant  is  a  nonresident  and  is  notified  by  publication  are 
in  rem  or  quasi  in  rem.  In  Entrekin  v.  Chambers,  11  Kan.  377,  a 
default  decree  against  Eobert  Brimford  quieting  title  to  a  certain 
piece  of  land,  upon  service  by  publication  only,  was  hold  not  good 
as  against  the  owner  of  the  land  whose  name  was  Eobert  Binford, 
since  the  names  not  being  idem  sonans,  the  court  never  acquired  jur- 
isdiction of  the  suit. 

The    rule   was    also    applied    to    a    proceeding   in    escheat,    in    Ellis 
V.  State,  3  Tex.  Civ.  173,  21  S.  W.  66,  24  S.  W.  660,  the  court  hold- 


Oct.  1903.]  Thoknily  v.  Prentice.  335 

ing  that  no  jurisdiction  was  obtained  over  the  estate  of  Thomas 
Stephens  by  publication  of  citation  to  persons  interested  in  the 
estate  of  Thomas  Stephenson,  deceased.  A  view  contrary  to  that 
expressed  in  the  cases  cited  above  was  set  forth  in  Hubner  v.  Reick- 
hoff,  103  Iowa,  368,  64  Am.  St.  Eep.  191,  72  N.  W.  540,  which  was  a 
collateral  attack  on  a  divorce  decree  obtained  by  publication,  the 
question  involved  being  whether  the  name  Keesel  in  a  summons 
served  by  publication  was  sufficient  to  authorize  a  decree  upon  de- 
fault against  Keisel,  assuming  the  pronunciation  of  the  names  to 
be  the  same.  The  court  set  forth  the  reasons  for  its  holding,  in  the 
following  language:  "It  is  conceded  that  the  name  Keisel  is  pro- 
nounced by  giving  to  the  diphthong  the  long  sound  of  'i.'  If  that 
pronunciation  is  to  obtain  for  the  purpose  of  this  case  the  rule  of 
idem  sonans  could  not  be  made  to  apply,  and  so  far  as  can  be  known 
it  is  a  fact  that  it  was  so  pronounced.  But  if  the  sound  of  long 
'e'  should  be  permitted,  ought  the  rule  to  obtain  in  this  case?  The 
test  suggests  this  inquiry:  Where  service  is  by  publication,  which 
is  made  conclusive  because  of  a  presumption  that  it  comes  to  the 
notice  of  the  person,  can  the  court  assume  as  a  matter  of  law  that 
the  name  Keesel  would  or  should  be  understood  as  Keisel?  Can  it 
be  said  to  be  a  rule  of  law  that  one  of  the  latter  name  on  seeing 
the  former  name  in  a  notice  must  or  should  understand  it  to  mean 
him?  Let  it  be  conceded  that,  if  he  were  in  court,  the  identity  of 
the  person  as  the  one  intended  might  be  shown;  but  can  it  be  as- 
sumed as  a  legal  conclusion  that  'Keesel'  should  be  understood  as 
'Keisel'?  It  is  hardly  to  be  doubted  that  while  'Eeed'  could  be 
held  to  apply  to  'Eead'  or  'Reade'  with  the  person  in  court  and 
an  issue  of  identity  made,  a  court  would  not  assume,  in  a  publica- 
tion service,  that  it  meant,  or  should  be  understood  to  mean,  either 
of  the  others.  The  danger  of  such  a  holding  is  apparent,  because 
of  the  fact  that  all  three  words  are  names  of  persons  pronounced 
alike  but  of  different  orthography.  Under  some  conditions  either 
name  might  be  held  to  apply  to  either  of  the  persons  but  not 
in  a  case  where  a  name,  not  his  own,  is  published  in  a  notice,  to 
which  he  has  not  responded,  and  the  failure  to  respond  is  to  be 
taken  as  confession  of  the  truth  of  the  charges,  as  the  record  re- 
cites in  the  divorce  proceedings.  The  corrupt  practices  in  divorce 
proceedings  could  hardly  be  aided  by  the  courts  better  than  to 
open  the  door  for  a  variance  between  the  actual  name  of  the  de- 
fendant in  the  record  and  that  in  the  notice  constituting  the  ser- 
vice and  giving  the  court  jurisdiction.  It  would  seem  as  if  the  dis- 
solution of  the  marriage  relation  should  depend  on  greater  accur- 
acy of  procedure  than  a  variance  involving  such  doubt  and  uncer- 
tainty. The  divorce  ease,  on  the  face  of  the  record,  is  strange  in 
the  respect  of  the  defendant's  name,  if  not  somewhat  suspicious. 
The  plaintiff  was  a  person  of  the  same  name  and  of  course  knew  it 
well.  In  the  proceedings  the  name  appears  as  Keisel  and  Kicsel, 
which   is   a   mere   reversal   of   the   letters   of   the   diphthong,   but   no- 
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where,  except  in  the  notice,  does  the  name  appear  as  Keesel,  which 
is  enough  of  a  departure  to  indicate  another  name.  As  we  under- 
stand the  record,  the  published  name  is  neither  spelled  nor  pro- 
nounced like  that  of  the  defendant  in  the  divorce  proceeding.  But 
if  pronounced  the  same,  and  if  under  some  circumstances  as  we 
have  suggested,  the  variance  in  spelling  might  be  held  immaterial, 
we  do  not  think  the  rule  can  be  made  to  apply  in  this  case,  w'nere 
the  defendant  was  not  in  court,  and  there  could  have  been  no  issue 
or  facts  from  which  he  should  be  held  to  answer  to  a  name  not  his 
own  or  be  adjudged  in  default."  See,  also,  Fanning  v.  Krapfl,  61 
Iowa,  419,  16  N.  W.  293,  17  N.  W.  727,  to  the  same  effect. 

C.  To  Tax  Proceedings. — As  to  whether  the  rule  of  idem  sonans 
applies  to  sales  of  real  property  for  taxes  or  city  assessments  there 
is  a  diversity  of  opinion.  In  Emeric  v.  Alvarado,  90  Cal.  465,  27 
Pac.  356,  the  court  refused  to  consider  a  tax  deed  in  evidence  on  ac- 
count of  the  invalidity  of  the  assessment  upon  which  it  was  based, 
because  of  the  fact  that  the  owner  of  the  land  involved  was  named 
Castro  and  the  assessment  was  made  to  Castoro.  The  court  in  dis- 
cussing the  question  said:  "It  is  contended  by  appellant  that 
'Castero'  sounds  like  'Castro,'  and  by  respondent  that  in  pro- 
nouncing the  former  name  the  accent  should  be  on  the  second 
syllable — thus  making  the  sound  entirely  different,  but  it  is  not  a 
case  to  which  the  rule  of  idem  sonans  applies.  Tax  proceedings 
are  in  invitum,  and,  to  be  valid,  must  closely  follow  the  statute; 
and  idem  sonans  applies  to  cases  of  pleas  of  misnomer  and  issues 
of  identity,  where  the  question  is  whether  the  change  of  letters 
alters  the  sound — not  to  assessments  and  other  cases  of  description, 
where  the  written  name  is  material.  'Different  letters  will  make 
different  names  though  the  sound  be  the  same':  Commonwealth  v. 
Gillespie,  7  Serg.  &  E.  478,  10  Am.  Dec.  475."  In  the  City  of  New 
Orleans  v.  Cordeviolle,  10  La.  Ann.  727,  the  city  as  plaintiff  cited 
Etienne  Cordeviolle,  a  defaulting  taxpayer,  according  to  the  Lou- 
isiana statute  providing  for  a  public  advertisement  containing  the 
names  of  all  defaulting  taxpayers.  The  advertisement  stated  his 
name  as  E.  Cordoviatti.  Notice  of  judgment  was,  however,  served 
upon  the  defendant  in  his  true  name.  The  court  held  that  the 
advertisement  stood  in  the  place  of  a  citation  and  the  names  not 
being  idem  sonans,  the  court  obtained  no  jurisdiction,  since  "a  case 
of  this  kind  differs  somewhat  from  a  suit  commenced  by  citation 
where  the  personal  service  of  the  citation  would  demonstrate  who 
was  intended  to  be  made  defendant."  In  Troyer  v.  Wood,  96  Mo. 
478,  9  Am.  St.  Eep.  367,  10  S.  W.  42,  under  a  Missouri  statute  pro- 
viding that  in  relation  to  proceedings  where  publication  of  notice 
is  authorized  as  to  nonresidents  or  absent  parties,  the  court  or 
clerk  "shall  make  an  order  directed  to  the  nonresidents  or  ab- 
sentees notifying  them  of  the  commencement  of  the  suit,"  the 
court  held  that  under  this  statute  the  name  of  the  property  owner 
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in  a  tax  proceeding  was  as  essential  as  the  description  of  the  prop- 
erty. In  this  case  a  sale  of  land  of  Daniel  Troyer  for  taxes  under 
a  judgment  in  a  tax  suit  in  which  notice  of  publication  was  directed 
against  Daniel  Tragar,  was  held  a  nullity  notwithstanding  Daniel 
Troyer 's  name  was  entered  upon  the  record  of  his  deed  as  Daniel 
Tragar:  See  Chamberlain  v.  Blodgett,  96  Mo.  482,  10  S.  W.  44,  to  the 
Bame  effect.  But  in  Felker  v.  New  Whatcom,  16  Wash.  178,  47  Pac. 
505,  it  was  held  that  the  fact  that  a  lot  assessed  for  a  street  im- 
provement was  listed  in  the  names  of  S.  D.  Henning  instead  of  S. 
W.  Herring  would  not  defeat  the  title  of  the  purchaser  at  the  sale 
ordered  for  the  collection  of  the  assessment  where  the  property  as- 
sessed was  properly  described.  It  would  seem  to  us  that  the  stat- 
utes of  the  particular  state  would  be  a  very  important  factor  in  de- 
termining whether  the  rule  of  idem  sonans  is  to  be  applied  to  tax 
or  city  assessment  proceedings. 

d.  To  Oriminal  Proceedings — As  before  stated,  the  rule  of  idem 
Bcnans  applies  to  criminal  proceedings  as  well  as  to  civil  proceed- 
ings. In  regard  to  the  application  of  the  rule  to  indictments,  the 
court  in  State  v.  White,  34  S.  C.  59,  27  Am.  St.  Eep.  783,  12  S.  E. 
661,  has  stated  the  modern  rule  in  the  following  language:  "It 
seems  to  us,  therefore,  that  without  referring  to  the  numerous  cases 
in  the  books  where  slight  variations  in  orthography  have  sometimes 
been  held  fatal  and  sometimes  not,  without  reference  to  any  definite 
rule,  iti  would  be  better  to  follow  the  rule  which  may  be  deduced 
from  the  more  modern  decisions  to  this  effect,  that  where  the  name 
as  written  in  the  indictment  may  be  pronounced  (although  such 
may  not  be  the  strictly  correct  pronunciation)  in  the  same  way  as 
the  name  given  in  the  evidence,  the  variance  will  not  be  regarded 
as  fatal,  unless  the  variant  orthography  be  such  as  would  be  likely 
to  mislead  the  defendant  in  preparing  his  defense."  So,  also,  in 
Donnel  v.  United  States,  1  Morris  (Iowa),  141,  39  Am.  Dee.  457, 
the  court  in  holding  Donnel  and  Donald  not  idem  sonans  said: 
"Where  the  orthography  of  the  indictment  composes  a  name  which 
by  the  ordinary  rules  of  pronunciation,  produces  a  different  sound 
from  the  true  one,  the  mistake  will  be  fatal." 

The  court  in  Walker  v.  State,  13  Tex.  App.  641,  in  applying  the 
rule  to  a  verdict  in  a  criminal  ease  finding  "defendant  gilty  of 
mrder"  said:  "In  the  case  before  us  the  question  of  idem  sonans 
does  arise  and  directly  affects  the  verdict.  If  the  word  'mrder' 
used  in  the  verdict  is  not  idem  sonans  with  the  word  'murder'  then, 
manifestly,  the  verdict  is  insufficient  and  must  be  set  aside.  But  if 
the  words  are  idem  sonans,  then  the  verdict  must  be  sustained,  not- 
withstanding the  bad  spelling  of  the  word  in  the  verdict,  for  it  is 
well  settled  that  incorrect  orthography  or  ungrammatical  language 
will  not  vitiate  a  verdict";  citing  Taylor  v.  State,  5  Tex.  App.  5G9; 
Koontz  V.  State,  41  Tex.  570;  McMillan  v.  State,  7  Tex.  App.  100; 
Curry  v.  State,  7  Tex.  App.  91.  After  stating  the  rule  that  if  the 
Am.   St.  Rep.,   Vol.   100-22 
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words  may  be  sounded  alike  without  doing  violence  to  the  power  of 
the  letters  found  in  the  variant  orthography,  the  words  are  idem 
sonans  and  the  variance  immaterial,  the  court  continued,  saying: 
"Applying  this  rule  to  the  word  'mrder'  used  in  the  verdict,  we 
hold  it  to  be  idem  sonans  with  the  word  'murder,'  as  properly 
spelled,  and  that  the  variance  in  the  orthography  of  the  two  is  not 
a  material  one,  but  that  their  sound  is  so  nearly  the  same  when 
pronounced  that  there  is  scarcely,  if  in  fact,  any  difference.  They 
are  not  different  words  correctly  spelled  and  not  sounding  alike  as 
in  the  Wooldridge  Case,  13  Tex.  App.  456,  44  Am.  Eep.  708,  before 
referred  to;  but  are,  in  fact,  the  same  word  differently  spelled  but 
sounding  alike.  We  think,  also,  that  the  doctrine  of  idem  sonans 
applies  to,  and  governs,  verdicts  in  the  same  manifer  and  to  the 
same  extent  that  it  does  in  other  matters";  citing  Haney  v.  State, 
2  Tex.  App.  504;  Taylor  v.  State,  5  Tex.  App.  569;  Huffman  v.  Com- 
monwealth, 6  Kand.  (Va.)  685;  Williams  v.  State,  5  Tex  App.  226; 
State  V.  Smith,  33  L-a.  Ann.  1414.  And,  as  further  illustrating  the 
rule,  see  Wilson  v.  State,  12  Tex.  App.  487,  where  a  verdict  finding 
defendant  "guity"  was  held  fatal;  Wooldridge  v.  State,  13  Tex. 
App.  455,  44  Am.  Eep.  708,  where  "first  degree"  and  "fist  degree" 
were  held  not  idem  sonans;  Attaway  v.  State,  31  Tex.  Cr.  475,  20 
S.  W.  925,  where  a  verdict  of  "giltey"  was  held  sufficient.  In  State 
V.  Framness,  43  Minn.  491,  45  N.  W.  1098,  the  jury,  in  returning  their 
verdict  finding  defendant  guilty,  entitled  it  against  Farmness  instead 
of  Framness,  the  defendant's  name.  The  court,  in  holding  the 
variance  immaterial,  said:  "It  was  not  necessary  to  entitle  it." 
And  in  Williams  v.  State,  5  Tex.  App.  229,  the  question  of  idem 
sonans  arose  over  a  verdict  finding  "John  William  guilty,"  under 
an  indictment  against  "John  Williams,"  the  court,  in  sustaining 
the  verdict,  held  that  in  cases  where  only  one  defendant  was  on 
trial  it  was  not  necessary  to  mention  the  name  of  defendant  in  the 
verdict.  Hence,  we  see  that  the  variance  must  be  as  to  a  matter 
which  is  material  to  the  case. 

e.  To  Records  and  Indices  Constituting  Constructive  Notice. — 
The  authorities  to  the  point  whether  the  rule  of  idem  sonans  should 
be  applied  to  records  and  indices  constituting  constructive  notice 
are  not  uniform,  but  it  would  seem  that  the  rule  is  applicable  to 
names  commencing  with  the  same  capital  letters,  but  not  to  such 
names  as  commence  with  variant  capital  letters.  In  Green  v. 
Myers,  98  Mo.  App.  438,  72  S.  W.  128,  one  of  the  most  recent  cases 
on  this  subject,  the  court  gave  the  following  explanation  of  the 
rule;  it  said:  "Some  confusion  has  arisen  in  the  authorities  as  to 
whether  the  rule  as  to  idem  sonans  applies  to  records.  It  is  said 
that  the  law  of  notice  by  record  is  addressed  to  the  eye  and  not  the 
ear,  and  that  therefore  the  rule  cannot  apply  to  records.  It  is  true 
that  record  notice  is  principallv  a  matter  of  sight  and  not  sound, 
yet  it  is  above  all  a  matter  for  the  consideration  of  the  mind,  and 
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if  the  record  of  a  name  spelled  in  one  way  should  directly  suggest 
to  the  ordinary  mind  that  it  is  also  commonly  spelled  another  way, 
the  searcher  should  be  charged  with  whatever  the  record  showed  in 
some  other  spelling  under  the  same  capital  letter.  It  is  not  neces- 
sary to  decide  here  whether  this  would  be  carried  out  to  the  extent 
of  holding  that  the  searcher  for  information  in  the  record  should 
look  under  some  other  capital  for  another  mode  of  finding  the  same 
name — as,  for  instance,  'Kane'  and  'Cain,'  'Phelps'  and  'Felps,' 
etc.  But  that  the  rule  of  idem  sonans  has  been  applied  to  records 
has  been  too  often  accepted  by  the  supreme  court  of  this  state  for 
us  to  question  it";  citing  Simonson  v.  Dolan,  114  Mo.  179,  21  S.  W. 
510;  Whelan  v.  Weaver,  93  Mo.  432,  6  S.  W.  220;  Chamberlain  v. 
Blodgett,  96  Mo.  482,  10  S.  W.  44;  Geer  v.  Lumber  Co.,  134  Mo.  93, 
56  Am.  St.  Eep.  489,  34  S.  W.  1099.  And  later  on  in  the  opinion,  when 
making  its  holding  that  a  judgment  against  Seibert  is  notice  against 
property  owned  by  the  judgment  debtor  under  the  name  Sibert,  the 
court  said:  "The  fact  that  the  indices  are  kept  in  the  vowel  system, 
as  in  this  case,  and  that  names  beginning  with  the  letters  'Si'  are 
found  several  pages  further  on  than  those  beginning  with  'Se'  can 
make  no  difference,  for,  as  before  stated,  one  must  be  charged  with 
notice  that  the  name  he  seeks  may  be  spelled  either  way."  In 
Bergman's  Appeal,  88  Pa.  St.  120,  a  judgment  against  Heekman  was 
allowed  to  participate  in  the  proceeds  of  the  real  estate  of  one  Hack- 
man,  the  court  saying:  "Where,  however,  both  names  have  the 
same  initial  a  different  rule  prevails.  The  eye  is  naturally  directed 
to  names  otherwise  slightly  different."  So,  also,  in  Myer  v.  Fegaly, 
39  Pa.  St.  429,  80  Am.  Dec.  534,  a  judgment  against  Bobb  was  al- 
lowed against  Bubb.  In  Aetna  Life  Ins.  Co.  v.  Hesser,  77  Iowa,  381, 
14  Am.  St.  Eep.  297,  42  N.  W.  325,  the  proceeding  was  to  foreclose  a 
mortgage  executed  by  one  Hesser.  Prior  to  the  execution  of  the  mort- 
gage a  judgment  had  been  obtained  against  Hesser  in  another  conuty, 
and  a  transcript  had  been  filed  in  the  county  where  the  mortgaged  real 
estate  was  situate,  but  the  dork  in  indexing  the  name  of  the  judgment 
debtor  in  the  index  of  all  liens  (a  statutory  book)  wrote  it  in  such 
a  manner  that  the  name  looked  more  like  Hesse  than  Hesser.  The 
mortgagee,  prior  to  taking  the  mortgage,  had  examined  the  index 
to  liens  for  liens  against  Hesser  and  had  found  none.  The  court 
held  the  names  to  be  so  dissimilar  as  not  to  charge  the  mortgagee 
witli  notice  of  the  judgment.  And  in  Howe  v.  Thayer,  49  Iowa, 
154,  it  was  held  that  a  person  who  purchased  premises  from  Will- 
iam H.  Furman  was  not  charged  with  notice  of  a  mortgage  upon 
the  premises  which  was  indexed  and  recorded  as  executed  by  Will- 
iam H.  Freeman.  But  see  Heil  and  Lauer's  Appeal,  40  Pa.  St.  453,  80 
Am.  Dec.  590,  where  it  was  souglit  to  satisfy  a  judgment  against 
one  Joest  out  of  the  real  property  of  the  identical  party  standing 
in  the  name  of  Yoest.  The  judgment  was  indexed  under  the  let  (or 
"J"  but  not  under  the  letter  "Y."     The  court,  in  refusing  to  al- 
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low  the  judgment  to  be  thus  satisfied,  said:  "We  think  the  auditor 
and  the  court,  below  were  right  in  refusing  to  permit  the  judgment 
of  the  appellants  to  participate  in  the  distribution  of  the  money  in 
court.  The  fund  was  raised  out  of  the  sale  of  the  real  estate  of 
George  P.  Yoest  and  the  judgment  of  the  appellants  was  entered 
against  George  P.  Joest.  It  ia  true,  that  George  P.  Yoest  and 
George  P.  Joest  are  the  same  person,  and  that  in  the  German  lan- 
guage the  letters  'Y'  and  *J'  are  pronounced  alike.  But  in  the 
distribution  of  the  proceeds  of  a  sheriff's  sale  besides  the  question 
of  the  identity  of  the  debtor  there  is  one  of  record  notice.  Upon 
this  second  question  no  light  is  thrown  by  the  fact  that  the  name 
of  the  debtor,  though  spelled  with  different  capitals,  is  the  same 
in  sound.  The  act  of  assembly  which  requires  that  judgment 
dockets  and  indexes  shall  be  kept,  provides  for  notice  to  the  eye, 
not  to  the  ear.  It  contemplates  that  the  dockets  shall  be  kept  in 
English,  and  it  does  not  impose  upon  anyone  who  searches  the  duty 
of  inquiring  whether  some  other  letters  may  not  spell  the  name  of 
the  debtor  in  another  language.  It  was  the  duty  of  appellants  to 
see  that  their  judgment  was  properly  entered:  Wood  v.  Reynolds, 
7  Watts  &  S.  406;  entered  so  asi  to  furnish  to  the  eye  of  purchasers 
and  subsequent  encumbrancers  that  record  notice  which  the  act  of 
assembly  contemplates.  We  do  not  think  that  the  legislature  in- 
tended that  a  purchaser  or  encumbrancer,  in  searching  for  a  name, 
the  initial  letter  of  which  is  'Y,'  should  be  under  obligations  to 
examine  the  index  through  the  letters  *  Y'  and  'J.'  We  must  so  hold, 
or  the  judgment  dockets  and  indexes  would  be  shorn  of  their  value 
and  the  statutory  purpose  defeated.  There  are  many  sounds  in  our 
language  which  are  indicated  by  different  letters  in  other  languages. 
This  is  true  both  of  vowels  and  consonants.  Thus  in  the  Spanish 
language  the  initial  'J'  has  the  sound  of  'H.'  Must  a  purchaser 
search  under  the  letters  'J'  and  'H'?"  The  above  case  was  ap- 
proved arguendo  in  Grouse  v.  Murphy,  140  Pa.  St.  335,  23  Am.  St. 
Eep.  232,  21  Atl.  358,  wherein  it  was  held  necessary  for  a  judgment 
to  contain  the  debtor's  middle  initial  in  order  to  constitute  notice 
against  property  held  by  a  Christian  name  and  middle  initial:  See, 
also,  Freeman  on  Judgments,  sec.  347.  In  Anthony  v.  Taylor,  68 
Tex.  403,  4  S.  W.  531,  it  was  held  that  the  statutory  registration  of 
the  abstract  of  a  judgment,  recited  to  be  a  judgment  in  favor  of 
Joan  Burkhead  and  William  Burkhead  against  W.  T.  &  J.  C.  Rob- 
erts, fixed  no  lien  for  a  judgment  rendered  in  a  suit  in  which  Joan 
Bankhead  and  William  Bankhead  were  plaintiffs  and  W.  T.  Rob- 
erts and  J.   C.  Roberts  were   defendants. 

IV.     How  the  Question  may  be  Raised. 

Inasmuch   as  an  attempt  to  apply  the  rule  of  idem    sonans    is  an 
admission  that   a  technical    but   not  misleading   vaiiunce   exists,   the 
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doctrine  of  idem  sonans  may  be  invoked  -whenever  any  variance  ex- 
ists whether  as  to  the  names  of  the  parties  to  the  suit  or  proceed- 
ing, the  pleadings,  or  a  variance  between  the  allegations  and  the 
proof  offered  at  the  trial,  but  of  course  the  variance  must  relate  to 
a  material  issue  and  be  a  variance  to  such  an  extent  that  it  would 
be  fatal  to  either  the  recovery  sought  or  the  defense  interposed: 
See  Bennett  v.  State,  62  Ark.  534,  36  S.  W.  947;  Stevens  v.  Steb- 
bins,  3  Scam.  (4  111.),  25;  Lynch  v.  Wilson,  4  Blackf.  (Ind.)  288. 
As  illustrating  an  instance  where  the  rule  was  held  not  applicable 
on  account  of  the  question  of  idem  sonans  not  affecting  the  right  of 
recovery,  see  Western  Union  Tel.  Co.  v.  Bimetallic  Bank,  17  Colo. 
App.  229,  68  Pac.  115.  That  case  was  a  suit  against  a  bank  for  pay- 
ment of  a  check  to  the  wrong  party.  The  court  held  that  where  a 
check  was  made  payable  to  one  Daily  and  the  bank  paid  it  simply 
upon  the  face  of  the  indorsement,  which  was  made  by  one  Daley, 
the  question  of  idem  sonans  could  uot  arise,  "because,  if  for  no 
other  reason,  payment  was  made  upon  the  written  indorsement  only. 
The  name  of  the  indorser  being  different  from  that  of  the  payee, 
was  amply  sufficient  to  have  placed  the  defendants  upon  its  guard 
and  caused  it  to  have  made  some  inquiry."  When  the  variance  re- 
lates to  a  misnomer  as  to  any  of  the  parties  to  the  proceeding,  the 
question  may  be  specifically  raised  by  a  plea  in  abatement,  but  very 
often  in  such  cases  the  parties  rely  upon  the  misnomer  being  so 
fatally  variant  as  not  to  have  given  the  court  jurisdiction,  and  they 
afterward  raise  the  question  when  an  attempt  is  made  to  enforce 
the  judgment  or  dectee  thus  obtained.  Otherwise  the  question  gen- 
erally arises  at  the  trial  upon  a  variance  between  the  allegations 
and  proof. 

V.  When  Evidence  of  Pronunciation  is  Admissible. 
When  there  is  a  generally  received  English  pronunciation  of  the 
names  as  one  and  the  same,  and  the  difference  in  sound  is  so  slight 
as  to  be  scarcely  perceptible,  the  doctrine  of  idem  sonans  may  be 
applied  without  the  aid  of  extrinsic  evidence:  Sayres  v.  State,  30 
Ala.  17;  Munkers  v.  State,  87  Ala.  96,  6  South.  357;  Boque  v.  Bige- 
low,  29  Vt.  179.  But  where  there  is  a  doubt  as  to  the  similarity  of 
the  pronunciation  of  the  names  in  controversy,  the  fact  of  whether 
they  are  idem  sonans  becomes  a  question  of  fact  to  be  determined 
by  evidence  of  the  pronunciation:  Galliano  v.  Kilfoy,  94  Cal.  88,  29 
Pac.  416;  Donnel  v.  United  States,  1  Morris  (Iowa),  141,  39  Am.  Dec. 
457;  Commonwealth  v.  Mehan,  11  Gray  (Mass.),  321;  Geer  v.  Missouri 
Lumber  etc.  Co.,  134  Mo.  93,  56  Am.  St.  Kep.  489,  34  S.  W.  1099; 
Shields  v.  Hunt,  45  Tex.  427.  Thus,  evidence  is  admissible  to  show 
whether  certain  letters  of  a  name  are  pronounced  with  a  hard  or 
soft  sound:  Commonwealth  v.  Jennings,  121  Mass.  47,  23  Am.  Kep. 
249.     The  necessity    for    evidence    as    to    the    pronunciation    often 
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arises  in  cases  where  the  controversy  arises  as  to  the  idem  sonans 
of  a  name  spelled  according  to  a  foreign  language  and  a  spelling 
in  English  based  on  its  sound,  or  in  cases  where  a  name  is  spelled 
according  to  its  local  or  vulgar  pronunciation  instead  of  the  correct 
mode  of  spelling  it.  See  Gorman  v.  Dierkes,  37  Mo.  576,  where 
evidence  was  received  as  to  the  pronunciation  of  the  German  names, 
Doerges,  Dierkes  and  Dierges;  Chiniquy  v.  Catholic  Bishop,  41  111. 
148,  where  Michael  Allain  and  Mitchell  Allen  were  held  idem 
sonans  on  a  showing  that  the  former,  which  was  a  French  name, 
was  pronounced  "Meshole  Allen";  People  v.  Tick,  89  Gal,  144,  26 
Pae.  759,  where  it  was  said  that  the  idem  sonans  of  Chinese  names 
would  not  be  declared  without  evidence  as  to  their  identity  of  pro- 
nunciation; Boyce  v.  Danz,  29  Mich.  148,  where  the  court  refused  to 
pass  on  the  idem  sonans  of  Boyce  and  Bice  without  evidence  that 
they  were    commonly   pronounced   alike. 

As  to  the  character  of  evidence  admissible  to  prove  similar  pro- 
nunciation, naturally  the  general  rules  of  evidence  are  applicable. 
The  evidence  received  without  objection  in  most  of  the  cases  in- 
volving this  question  has  been  that  of  persons  familiar  with  the 
pronunciation  of  the  name  in  controversy:  See  Commonwealth  v. 
Donavan,  13  Allen  (Mass.),  571;  Tibbets  v.  Kiah,  2  N,  H.  558.  Of 
course  the  weight  to  be  given  to  the  evidence  offered  to  show  the 
fact  of  a  fatal  variance  or  its  nonexistence  is  a  matter  which  may 
always  be  questioned.  In  Bigelow  v.  Chatterton,  51  Fed.  614,  the 
court  said:  "The  learned  counsel  for  the  appellant  cited  the  St. 
Paul  City  Directory  in  support  of  the  contention  that  'Big-e-low' 
i3  the  proper  spelling  and  pronunciation  of  appellant's  name  and 
that  it  is  a  different  name  from  'Biglow. '  On  a  question  of 
spelling  and  pronunciation  we  think  Professor  Lowell  and  Web- 
ster's Dictionary  are  safer  guides  than  tlie  City  Directory  of  St. 
Paul.  Professor  Lowell  spells  the  name  'Biglow'  (the  Biglow 
Papers),  and  when  it  is  spelled  with  an  'e'  that  letter  is  obscure  or 
mute:  Webster's  Dictionary.  It  is  the  same  name  in  law,  whether 
spelled  with  or  without  the  'e,'  and  if  the  appellant  did  not  know 
this  when  he  read  the  published  summons  it  was  because  he  did  not 
know  his  own  name  when  he  saw  it." 

VI.    Province  of  Court  or  Jury. 

It  is  very  difficult  to  lay  down  any  general  rule  as  to  when  the 
determination  of  a  question  of  idem  sonans  is  a  matter  for  the  court 
alone  and  when  it  becomes  a  matter  for  the  jury.  In  most  of  the 
adjudicated  cases,  the  courts  have  decided  the  question  wiiether 
the  variant  name  was  idem  sonans  without  referring  the  matter  to 
the  jury,  and  without  making  any  comments  as  to  what  the  rule 
is  or  ought  to  be.  The  question,  however,  has  arisen  in  a  number 
of  cases,  and  the  opinions  of  the  court  when  thus  expressed  have  not 
been  uniform.     In  Eooks  v.  State,  83  Ala.  80,  3  South.  720,  wherein 
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the  question  arose  over  having  alleged  defendant's  name,  which 
was  Kux,  as  Eooks  in  the  indictment,  the  court  said:  "In  Sayres  v. 
State,  30  Ala.  15,  where  the  issue  was  one  of  idem  sonans,  it  was 
observed  by  Stone,  J.,  as  follows:  'Generally,  such  issue  is  tried  by 
the  court  without  evidence  and  not  by  the  jury.  We  will  not  say 
that  there  might  not  be  cases  in  which  it  would  be  permissible  to 
introduce  evidence  on  the  question.  A  foreign  name  might  be  in 
issue;  and  although  the  orthography  of  the  supposed  names  might, 
according  to  the  laws  of  our  language,  require  us  to  affix  to  each 
a  different  sound,  yet  in  fact  the  foreign  orthography  might  be 
Bounded  precisely  as  the  letters  employed  by  the  American  pleader 
would  be  here  pronounced.  Whether  in  such  a  case  the  proper  issue 
is  idem  sonans,  or  that  the  party  is  as  well  known  by  one  name  as 
the  other,  or,  if  the  former,  whether  the  issue  thereby  becomes 
one  for  the  jury,  we  do  not  now  determine':  1  Bishop's  Criminal 
Procedure,  3d  ed.,  sec.  792,  note  3.  Of  course,  as  here  intimated 
and  often  since  decided,  there  may  be  cases  where  the  issue  is  so 
involved  in  doubt  as  to  be  triable  by  the  jury,  and  not  by  the  court, 
under  evidence  introduced  as  to  fact  or  usage:  Wharton's  Criminal 
Evidence,  8th  ed.,  sec.  96;  Underwood  v.  State,  72  Ala.  220."  In 
State  v.  Havely,  21  Mo.  498,  the  defendant  was  indicted  by  the 
name  of  Owen  D.  Haverly  for  unlawfully  selling  liquor;  he  pleaded 
a  misnomer  in  that  he  is  named  and  called  Owens  D.  Havely;  the 
state  demurred  to  this  plea;  the  court  overruled  the  demurrer  and 
the  state  appealed.  The  appellate  court  said:  "The  question  in 
this  case  involves  the  mode  of  answering  the  plea.  Should  the 
state  have  replied  that  the  defendant  was  known  as  well  by  the  one 
as  the  other?  Or  is  the  name  in  the  indictment  and  the  name  in 
the  plea  the  same  in  sound  or  in  derivation  so  that  the  court  can 
say  so  on  demurrer?  Must  the  state  rely  upon  a  fact,  and  therefore 
reply  to  the  plea  and  leave  the  fact  to  be  found  by  a  jury;  or  is  this 
a  case  where  the  matter  involved  is  a  question  of  law,  which  the 
court  can  determine?  We  consider  this  a  case  involving  a  question 
which  the  court  can  properly  determine,  and  that  the  demurrer  has 
raised  that  question.  We  are  of  the  opinion  that  the  circuit  court 
erred  in  overruling  the  state's  demurrer  to  the  plea  of  misnomer; 
that  the  two  names  are  of  the  same  sound  and  should  have  been 
so  held  by  the  court."  In  Commonwealth  v.  Warren,  143  Mass.  569, 
10  N".  E.  178,  it  was  said:  "If  two  names  spelled  differently  neces- 
sarily sound  alike,  the  court  may,  as  a  matter  of  law,  pronounce  them 
to  be  idem  sonans,  but  if  they  do  not  necessarily  sound  alike,  the 
question  whether  they  are  idem  sonans  is  a  question  of  fact  for  the 
jury,"  See,  also,  State  v.  Williams,  68  Ark,  241,  82  Am.  St.  Eep, 
288,  57  S,  W.  792;  People  v.  Cooke,  6  Park.  C.  Eep,  31;  Spoonemore 
V.  State,  25  Tex.  App.  359,  8  S.  W.  280,  to  the  same  effect.  In 
United  States  v.  Hinman,  Baldw.  (U.  S.)  292,  Fed.  Cas.  No.  15,370, 
it  was  said:  "Where  the  variance  is  plain,  the  court  will  decide  the 
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question  by  rejecting  the  evidence,  where  it  is  doubtful  they  will 
refer  it  to  the  jury,  whose  decision  will  be  conclusive;  as  if  an  in- 
dictment lays  a  bank  note  to  be  signed  'J.  Keed, '  and  the  note  pro- 
duced is  signed  'J.  Eead':  State  v.  Potts,  4  Halst.  32,  in  which  case 
the  jury  were  instructed  to  find  whether  both  names  were  the  same." 
But  in  Amann  v.  People,  76  111.  188,  it  was  held  that  where  defend- 
ant, indicted  by  the  name  of  John  Amnion,  filed  a  properly  verified 
plea  in  abatement,  setting  forth  that  he  was  named  and  called  John 
Amann,  and  had  never  been  named  and  called  "John  Ammon,"  he 
was  entitled  to  have  the  issue  thus  tendered  tried  by  a  jury  or  other- 
wise disposed  of  according  to  law.  Some  of  the  courts  hold  that  the 
question  whether  the  name  of  the  injured  person  set  out  in  the  in- 
dictment is  idem  sonans  with  the  name  proved  at  the  trial  is  a  ques- 
tion for  the  jury:  People  v.  Pick,  89  Cal.  144,  26  Pac.  759;  Siebert  v. 
State,  95  Ind.  476;  State  v.  Perkins  (N.  H.),  47  Atl.  268;  Common- 
wealth V.  Mehan,  11  Gray  (Mass.),  322;  Weitzel  v.  State,  28  Tex. 
App.  523,  19  Am.  St.  Rep.  855,  13  S.  W.  864;  Taylor  v.  Common- 
wealth, 20  Gratt.  (Va.)  829.  Others  state  that  where  the  question 
of  idem  sonans  arises  in  evidence  upon  the  general  issue,  the  ques- 
tion is  for  the  jury:  Commonwealth  v.  Donavan,  13  Allen  (Mass.), 
571;  White  v.  Springfield  Inst,  for  Sav.,  134  Mass.  232.  So,  also,  if 
by  local  usage,  the  names  have  the  same  pronunciation,  the  question 
of  idem  sonans  becomes  a  question  of  fact  for  the  jury:  Munkers  v. 
State,  87  Ala.  96,  6  South.  357.  In  Commonwealth  v.  Gill,  14  Gray 
(Mass.),  400,  the  defendant  was  prosecuted  for  selling  liquor  to  one 
Klune,  but  the  evidence  showed  the  purchaser  to  have  been  one 
Cluin.  The  question  of  variance  having  been  submitted  to  the  trial 
court,  the  appellate  court  refused  to  review  its  ruling  in  the  absence 
of  the  record  showing  how  the  two  names  were  pronounced,  or  that 
any  request  had  been  made  to  submit  the  question  to  the  jury, 

VII.  Alphabetical  List  of  Names  Held,  to  be  Idem  Sonans. 
A. — Abbotsan  and  Abbatsan,  in  Cotton's  Case,  Cro.  Eliz.  258; 
Adamson  and  Adanson,  in  James  v.  State,  7  Blaekf.  (Ind.)  327;  Ad- 
derson's  Island  and  Anderson's  Island  were  held  immaterial  vari- 
ance in  Van  Pelt  v.  Pugh,  1  Dev.  &  B.  L.  (N.  C.)  210;  Allen  and 
Allaine,  in  Chiniquy  v.  Catholic  Bishop,  41  111.  148;  Allen  and  AUain, 
in  Guertin  v.  Mombleau,  144  111.  32,  33  N.  E.  49;  Alwin  and  Alvin,  in 
Joekisch  v.  Ilardtke,  50  111.  App.  204;  Amel  and  Amiel,  in  People  v. 
Gosch,  82  Mich.  31,  46  N.  W.  101;  Anna  and  Anne  were  held  imma- 
terial variance  where  party  appeared,  in  Kerr  v.  Swallow,  33  111.  380; 
Anne  and  Anny,  in  State  v.  Upton,  1  Dev.  L.  (12  N.  C.)  513;  An- 
thron  and  Anthrum,  in  State  v.  Scurry,  3  Rich,  (S.  C.)  68;  Antoine 
and  Otaine,  in  Chiniquy  v.  Catholic  Bishop,  41  111.  148;  Arnall  and 
Arnold,  in  Arnall  v.  Xcwcomb,  29  Tex.  Civ.  521,  69  S.  W.  92;  Augus- 
tine and  Augustina,  in  Commonwealth  v.  Desmarteau,  16  Gray 
(Mass.),  15. 
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B. — Bagwell  and  Bagswell,  in  Case  v.  Bartholow,  21  Kan.  300; 
Barbara  and  Barbra,  in  State  v,  Haist,  52  Kan.  35,  34  Pac,  453; 
Barnstein  and  Burnstein,  in  Springer  v.  Hutchinson,  67  111.  App. 
80;  Battles  and  Battels,  in  Leath  v.  State,  132  Ala.  26,  31  South. 
108;  Beckwith  and  Beckworth,  in  Stewart  v.  State,  4  Blackf.  (Ind.) 
171;  Belton  and  Beton,  in  Belton  v.  Fisher,  44  111.  32;  Benedetto 
and  Beniditto,  Ahitbol  v.  Beniditto,  2  Taunt.  (Eng.)  401;  Beneux 
and  Bennaux,  in  Beneux  v.  State,  20  Ark.  97;  Bernhart  and  Ban- 
hart,  in  State  v.  Witt,  34  Kan.  488,  8  Pac.  769;  but  there  was  evi- 
dence that  the  name  was  distinctly  pronounced  both  ways:  Berry 
and  Barry,  in  Eatteree  v.  State,  53  Ga.  570;  Bert  Samrud  and 
Bernt  Sannerud,  in  State  v.  Sannerud,  38  Minn.  229,  3Q  N.  W. 
447;  Bettie  and  Beattie,  in  Gross  v.  Village  of  Gtossdale,  177  111. 
248,  52  N.  E.  372;  Beulah  and  Berlah,  in  Lane  v.  Innes,  43  Minn. 
143,  45  N.  W.  4;  Biglow  v.  Bigelow,,  in  Bigelow  v.  Chatterton,  51 
Fed.  614;  Blackenship  and  Blankenship,  in  State  v.  Blankenship, 
21  Mo.  504;  Boge  and  Bogue,  in  Bogus  v.  Bigelow,  29  Vt.  179;  Ed- 
mond  Bolden  and  Ed.  Bolen,  in  Pitsnogle  v.  Commonwealth,  91  Va. 
808,  50  Am.  St.  Kep.  867,  22  S.  E.  351;  Booth  and  Boothe,  in  Jackson 
V.  State,  74  Ala.  26;  Boudet,  Boredet,  and  Burdet,  in  Aaron  v.  State, 
37  Ala.  106;  Braddy  and  Brady,  in  Dickerson  v.  Brady,  23  Ga.  161; 
Brearly  and  Brailey,  in  People  v.  Gosch,  82  Mich.  22,  46  N.  W.  101; 
Bubb  and  Bobb,  in  Myer  v.  Fegaly,  39  Pa.  St.  (3  Wright)  429,  80 
Am.  Dec.  534;  Busse  and  Bosse,  Ogden  v.  Bosse,  86  Tex.  336,  24 
S.  W.  798. 

0. — Joseph  Calvert  and  F.  Joseph  Calvitt,  in  Day  Land  etc.  Co.  v. 
New  York  etc.  Co.  (Tex.  Civ.),  25  S.  W.  1089;  Chambless  and 
Chambles,  in  Ward  v.  State,  28  Ala.  53;  Charleston  and  Charles- 
town,  in  Alvord  v.  Moffat,  10  Ind.  366;  Che-gaw-go-quay  and  Che- 
gaw-ge-quay,  in  Brown  v.  Quinland,  75  Mich.  289,  42  N.  W.  940; 
Chicopee  v.  Chickopee,  in  Commonwealth  v.  Desmarteaii,  16  Gray 
(Mass.),  16;  Coburn  and  Colburn,  in  Colburn  v.  Bancroft,  23  Pick. 
(Mass.)  57;  Cocks  and  Cox,  in  Waters  v.  State  (Tex.  Cr.),  31  S. 
W.  642;  Colin  and  Collin,  in  Collin  v.  Farmers'  Alliance  etc.  (Colo. 
App.),  70  Pac.  698;  Colster  and  Colsten,  in  Luna  v.  State  (Tex. 
Cr.),  70  S.  W.  89;  Conaway  and  Conavay,  in  Conaway  v.  Hays,  7 
Blackf.  (Ind.)  159;  Conklan  and  Conklin,  in  Cutting  v.  Conklin,  28 
111.  306;  Conly  and  Conolly,  in  Fletcher  v.  Conly,  2  G.  Greene 
(Iowa),  88;  Corn  and  Conn,  in  Moore  v.  Anderson,  8  Ind.  18;  Corri- 
gan  and  Corgan,  in  Prince  v.  McLean,  17  U.  C.  Q.  B.  463;  Crusius 
and  Crushes,  in  People  v.  James,  110  Cal.  155,  42  Pac.  479;  Cuffy, 
Cuffee  and  Cuff,  in  State  v.  Farr,  12  Eich.  (S.  C.)  24. 

D. — Dauden  and  Darden  is  an  immaterial  variance:  State  v.  Tur- 
ner, 25  La.  Ann.  573;  Banner  and  Dannaher,  in  Gahan  v.  People,  58 
111.  160;  Deadama  and  Diadema,  in  State  v.  Patterson,  2  Ired.  (24 
N.  C.)  346,  38  Am.  Dec.  699;  De  Hust  and  De  Hurst,  in  Cotton's 
Case,  1  Cro.  Eliz.   (Eng.)   258;  Dillahunty,  Dillaunty  and  Dillahinty, 


346  American  State  Eeports,  Vol.  100.         [Iowa, 

in  Dillahunty  v.  Davis,  74  Tex.  344,  12  S.  "W.  55;  Dixon  and  Dick- 
son, in  Eeading  v.  Waterman,  46  Mich.  Ill,  8  N.  W.  691;  Doerges, 
Dierges  and  Dierkes,  in  Gorman  v.  Dierkes,  37  Mo.  576;  Domick 
and  Domeck,  in  Olive  v.  Commonwealth,  5  Bush  (Ky.),  376;  Donly 
and  Donnelly,  in  Donnelly  v.  State,  78  Ala,  454;  Doorley  and  Dooley, 
in  New  York  etc'.  Co.  v.  Dooley  (Tex.  Civ.),  77  S.  W.  1030;  Dugal 
McLnnis  and  Dugald  McGinnis,  in  Barnes  v.  People,  8  Peck  (18  111.), 
52,  65  Am.  Dec.  699;  Dowing  and  Downing  were  said  to  be  idem 
sonans,  but  the  decision  was  based  on  the  fact  that  it  was  not  mis- 
leading in  the  case  at  bar:  O'Brien  v.  Krockinski,  50  111.  App.  456; 
Droun  and  Drown,  in  Commonwealth  v.  Woods,  10  Gray  (Mass.), 
482;  Dyre  and  Dyer,  in  Niblo  v.  Dyer  (Tex.  Civ.),  56  S.  W.  216. 

E. — Edmundson  and  Edmindson,  in  Edmundson  v.  State,  17  Ala. 
180,  52  Am.  Dec.  169;  Edward  and  Edwin,  in  Mann  v.  Birchard,  40 
Vt,  326,  94  Am.  Dec.  398;  but  not  entirely  on  ground  of  idem  so- 
nans; Elbertson  and  Elberson,,  in  Elberson  v.  Eichards,  42  N.  J.  L. 
70;  Ellett  and  Elliott,  in  Eobertson  v.  Winchester,  85  Tcun.  182,  1 
S.  W.  781;  Emerly  and  Emley,  in  Galveston  etc.  Ey.  v.  Daniels,  1 
Tex.  Civ.  700,  20  S.  W.  955;  Emonds,  Emmens  and  Emmons  in 
Lyon  V.  Kain^  36  111.  368. 

F — Fain  and  Fanes,  in  State  v.  Hare,  95  N.  C.  682;  words  "false" 
and  "fauls"  in  Gaines  v.  Gaines,  109  111.  App.  226;  Farelly  and 
Farley,  in  Leonard  v.  Wilson,  2  Cromp.  &  M.  (Eng.)  589;  Fauntle- 
roy  and  Fontleroy,  in  Wilks  v.  State,  27  Tex.  App.  381,  11  S.  W. 
415;  Faust  and  Foust,  in  Faust  v.  United  States,  163  U.  S.  452,  16 
Sup.  Ct.  Eep.  112;  Fenii  and  Finn,  in  Alexander  v.  State  (Tex. 
Cr.),  25  S.  W.  127;  Finnegan  and  Finegan,  in  People  v.  Mayworm,  5 
Mich.  14S;  ilory  and  Florez,  used  in  a  verdict,  were  said  to  be  idem 
sonans,  though  their  recital  was  held  surplusage:  State  v.  Florez,  5 
La.  Ann.  429;  Foley  and  Fooley,  in  Underwood  v.  State,  72  Ala.  220; 
Forest  and  Fourai,  in  State  v.  Timniins,  4  Minn.  247;  Forris  and 
Farris,  in  Lyne  v.  Sanford,  82  Tex.  63,  27  Am.  St.  Eep.  852,  19  S.  W. 
847;  Foster  and  Faster,  in  Foster  v.  State,  1  Tex.  App.  532;  Foster 
and  Forster,  in  Bedford  v.  Forster,  Cro.  Jac.  77. 

G. — Gardiner  and  Gardner,  in  Eector  v.  Taylor,  12  Ark.  128; 
George  and  Georg,  in  Hall  v.  State,  32  Tex.  Cr.  594,  25  S.  W.  292; 
Geussler  and  Geissler,  in  Cleaveland  v.  State,  20  Ind.  444;  Giboney 
and  Gibney,  in  Fleming  v.  Giboney,  81  Tex.  422,  17  S.  W.  13;  Gid- 
dings  and  Gidings,  in  State  v.  Lincoln,  17  Wis.  598;  Gigger,  Jiger 
and  Jigr,  in  Commonwealth  v.  Jennings,  121  Mass.  47,  23  Am.  Eep. 
249;  Girous  and  Geroux,  in  Girous  v.  State,  29  Ind.  94;  Gordon  and 
Gordon,  in  White  v.  State,  136  Ala.  58,  34  South.  177;  Gottleib  and 
Gottlieb,  in  Gottlieb  v.  Acton  Grain  Co.,  87  App.  Div.  382,  84  N.  Y. 
Supp.  413;  Guadlupe  County  and  Guadalupe  County,  in  Eoys  v. 
State  (Tex.  Civ.),  76  S.  W.  457;  "guilty"  and  "gilty,"  in  Walker 
V.  State,  13  Tex.  App,  641. 
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H. — Hanaford  and  Hanoford,  in  Hanaford  v.  Morton,  22  Tex.  Civ. 
588,  55  S.  W.  987;  Hanley  and  Hanly,  in  Irwin  v.  Sebastian,  6  Ark. 
33;  Harman  and  Herman,  in  Kahn  v.  Herman,  3  Ga.  266;  Havely 
and  Haverly,  in  State  v.  Havely,  21  Mo.  502;  Hearn  and  Hearne,  in 
Coster  V.  Thomason,  19  Ala.  719;  Heckman  and  Hackman,  in  Ap- 
peal of  Bergman,  88  Pa.  120;  Henning  and  Herring,  in  Felker  v. 
New  Whatcom,  16  Wash.  178,  47  Pac.  505;  Herriman  and  Harriman, 
in  State  v.  Bean,  19  Vt.  530;  Herring  and  Herron,  in  Herron  v.  State, 
93  Ga.  554,  19  S.  E.  243;  Heptum  and  Hepburn,  in  Hall  v.  Eice,  64 
Cal.  443,  1  Pac.  891;  Hieronymus  and  Heronymus,  in  Tevig  v.  Collier, 
84  Tex!  639,  19  S.  W.  801;  Hilmer,  Hillmer  and  Helmer,  in  Cline  v. 
State,  34  Tex.  Cr.  415,  31  S.  W.  175;  Hinsdall  and  Hinsdale,  in  Mere- 
dith V.  Hinsdale,  2  Gaines  CN.  Y.),  362;  Hix  Newels  and  Hicks  Now- 
ells,  in  Spoonemore  v.  State,  25  Tex.  App.  359,  8  S.  W.  280;  Horick 
and  Horrick,  in  Evans  v.  State,  150  Ind.  651,  50  N.  E.  820;  Hutche- 
son  and  Hutchinson,  in  State  v.  Stedman,  7  Port.  (Ala.)  501;  Hut- 
son  and  Hudson,  in  Chapman  v.  State,  18  Ga.  736;  Cato  v.  Hutson,  7 
Mo.  147;  State  v.  Hutson,  15  Mo.  512. 

I — Ichman  and  Eichman,  in  Eichman  v.  State,  22  Tex.  App.  137, 
2  S.  W.  538;  Irvin  and  Erwin,  in  Williams  v.  Hitzie,  83  Ind.  307; 
Isah  and  Isaiah,  in  Ellis  v.  Merriman,  5  B.  Mon.  (Ky.)  296;  Isreal 
and  Israel,  in  Boren  v.  State,  32  Tex.  Cr.  643,  25  S.  W,  775. 

J. — Jacob  and  Jaacob,  in  Jacob  Aboab's  Case,  1  Mod.  (Eng.)  107; 
January  and  Janury,  in  Hutto  v.  State,  7  Tex.  App.  46;  Japheth 
and  Japhath,  in  Morton  v.  McClure,  22  111.  257;  Jefferds  and  Jef- 
fards,  in  Commonwealth  v.  Brigham,  147  Mass.  414,  18  N.  E.  167; 
Jeffries  and  Jeffers,  in  Jeffries  v.  Bartlett,  75  Ga.  232;  Jigcr,  Jigr 
and  Gigger,  in  Commonwealth  v.  Jennings,  121  Mass.  42,  23  Am. 
Eep.  249;  Johnson  and  Johnston,  in  Miltonvale  State  Bank  v.  Kuhnle, 
50  Kan.  423,  34  Am.  St.  Eep.  129,  31  Pac.  1057;  State  v.  Jones, 
55  Minn.  329,  56  N.  W.  1068;  Truslow  v.  State,  95  Tenn.  196,  31  S. 
W.  987;  Johnson  and  Johnsen,  in  Paul  v.  Johnson,  9  Phila.  (Pa.)  32; 
Josiah  and  Josier,  in  Schooler  v.  Asherst,  1  Litt.  (Ky.)  216;  13 
Am.  Dec.  232;  Juli  and  Julee,  in  Point  v.  State,  37  Ala.  148;  July 
and  Julia,  in  Dickson  v.  State,  34  Tex.  Cr.  1,  53  Am.  St.  Eep.  694,  28 
S.  W.  815,  30  S.  W.  807. 

K.— Kealiher,  Keoliher.  Kelliher,  Kellier,  Keolhier  and  Kelhier, 
in  Millett  v.  Blake,  81  Me.  531,  10  Am.  St.  Eep.  275,  18  Atl.  293; 
Key  and  Kay,  in  Dickinson  v.  Bowers,  16  East  (Eng.),  110;  Keeland 
and  Kneeland,  in  Doe  v.  Eoe,  Dudley  (Ga.),  177;  Keen  and  Keene, 
in  Commonwealth  v.  Eiley,  Thach.  C.  C.  (Mass.)  67;  Kennedy  Mc- 
Cutchen  and  Canada  McCutchen,  in  State  v.  White,  34  S.  C.  59,  27 
Am.  St.  Eep.  783,  12  S.  E.  661;  Kenny  and  Kinney,  in  Kinney  v.  Bar- 
rett, 46  Mich.  90,  8  N.  W.  708;  Kiah  and  Currier,  in  Tibbets  v.  Kiah, 
2  N.  H.  557;  Kimberling  and  Kamberling,  in  Houston  v.  State,  4  G. 
Greene    (Iowa),   437;   Kreitz,  Krietz,  Kritz   and    Critz,   in  Kreitz    v. 
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Behrensmeyer,  125  111.  141,  8  Am.  St.  Kep.  349,  17  N.  E.  232;  Kuhns 
and  Coons,  in  Kuhn  v.  Kilmer,  16  Neb.  703,  21  N.  W.  443. 

L — Langford  and  Lankford,  in  State  v.  Mahan,  12  Tex.  283;  Lar- 
son and  Larsen,  in  Gustavenson  v.  State,  10  Wyo.  300,  68  Pac.  1006; 
Lawrence  and  Lawrance,  in  Webb  v.  Lawrence,  1  Cromp.  &  M. 
(Eng.)  806;  Lebrun,  Lebring  and  Lebering,  in  Ketland  v.  Lebering, 
2  Wash.  C.  C.  201,  Fed.  Cas.  No.  7744,  upon  a  showing  of  identity; 
Leola  and  Leolar  in  Miller  v.  State,  110  Ala.  86,  20  South.  392; 
Lewis  and  Louis,  in  Block  v.  State,  66  Ala.  493;  Marr  v,  Wetzel,  3 
Colo.  5;  Girous  v.  State,  29  Ind.  94;  Lindsay,  Lindsey  and  Lindsy, 
but  neither  are  idem  sonans  with  Lindly:  Roberts  v.  State,  S  Tex. 
App.  6;  Lincoln  and  Lington  are  so  similar  that  when  considered  in 
connection  with  fact  that  Lincoln  is  only  town  with  similar  name 
in  county,  it  will  be  admissible  when  used  in  a  deed:  Armstrong  v. 
Colby,  47  Vt.  366;  Littlemore  and  Lidmore,  in  Parker  v.  People,  97 
111.  32;  Little  and  Lytle,  in  Lytle  v.  People,  47  111.  424;  Lossene  and 
Lawson,  in  State  v.  Pullens,  81  Mo.  392. 

Mc — McDonald  and  McDonnell,  in  McDonald  v.  People,  47  111. 
534;  McGilligan  and  Megilligan,  in  Pope  v.  Kirchner,  77  Cal.  154,  19 
Pac.  264;  Me'Gloflin  and  McLaughlin,  in  McLaughlin  v.  State,  52 
Ind.  476;  Dougal  McTnnis  and  Dugald  McGinnis,  in  Barnes  v.  Peo- 
ple, 18  111.  52.  65  Am.  Dec.  699;  McKay  and  Macke,  in  International 
etc.  Ey.  V.  Kindred,  57  Tex.  500;  M'Nicoll  and  M 'Nicole,  in  Eegina 
V.  Wilson,  2  Car.  &  K.   (Eng.)    527. 

M. — Marres  and  Mars  by  the  jury,  in  Commonwealth  v.  Stone,  103 
Mass.  421;  Mary  Etta  and  Marietta,  in  Goode  v.  State,  2  Tex.  App. 
524;  Meetz  and  Metz,  in  Metz  v.  McAvoy  Brew.  Co.,  98  111.  App. 
592;  Meyer,!  Meyers  and  Mayer,  in  Smurr  v.  State,  88  Ind.  507; 
Michael  and  Michaels  was  held  an  immaterial  variance  in  State  v. 
Houser,  Busb.  (44  N.  C.)  410,  but  in  that  case  the  issue  as  to 
whether  the  prosecuting  witness  was  known  as  well  by  either  name 
was  submitted  to  the  jury;  Mikel  and  Mikil,  in  Mikel  v.  State  (Tex. 
Cr.),  68  S.  W.  512;  Minner  and  Miner,  in  Jackson  v.  Boneham,  15 
Johns.  (N.  Y.)  227;  Ashahel  Morse  and  Ashahel  Moss,  in  Litchfield 
V.  Farmington,  7  Conn.  108;  Mozer,  Mousner,  Mosuser  and  Mouseur, 
in  Euddell  v.  Mozer,  1  Ark.  503. 

N. — Newton,  Nuton  and  Newten,  in  Newton  v.  Newell,  26  Minn. 
541  6  N.  W.  346;  Noland  and  Nolen,  in  Burks  v.  State  (Tex.  Cr.), 
35  S.  W.  173;  Noberto  and  Norberto,  in  Salinas  v.  State,  39  Tex. 
Cr.  319  45  S.  W.  900;  Nowels  and  Now3lls,  in  Spooncmore  v.  State, 
25  Tex.'  App.  S58,  8  S.  W.  280. 

O. — O'Mara  and  O'Meara,  in  O'Meara  v.  North  American  Min. 
Co.,  2  Nev.  121;  Ogilbee  and  Ogilsbee,  in  Hamilton  v.  Langley,  1 
McMull.  (S.  C.)  498;  Charles  Oleson  and  Charley  Olson  held  an 
immaterial  variance  in  Olson  v.  Peabody  (Wis.),  99  N.  W.  458; 
Otaine   and   Antoiue,   in    Chiniquy   v.    Catholic   Bishop,   41   111.   148; 
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Owen  D.  Haverly  and  Owens  D.  Havely,  in  State  v.  Havely,  21  Mo. 
502. 

P. — Patterson  and  Petterson,  in  Jackson  v.  Cody,  9  Cow.  (N.  Y.) 
147;  Penryn  and  Pennyrine,  in  Elliott  v.  Knott,  14  Md.  135,  74  Am. 
Dec.  519;  Peregrane  and  Peregrine,  in  Duun  v.  Clements,  7  Jones 
(52  N.  C),  60;  Petris  and  Petrie,  in  Petrie  v.  Woodworth,  3  Caines 
(N.  Y.),  219;  Pettes  and  Pettis,  in  Hutto  v.  State,  7  Tex.  App.  46; 
Philip  and  Pilip,  in  Taylor  v.  Eogers,  1  Minor  (Ala.),  197;  Pillsby 
and  Pillsbury,  in  Pillsbury's  Lessee  v.  Dugan,  9  Ohio,  117,  34  Am, 
Dec.  427;  Prior,  Preyer  and  Pryor,  in  Page  v.  State,  61  Ala.  16. 

B. — Ray  and  Wray,  in  Sparks  v.  Sparks,  51  Kan.  200,  32  Pac. 
892;  Robinson  and  Robison  by  the  jury,  in  People  v.  Cooke,  6  Park. 
Cr.  (N.  Y.)  45;  Rooks  and  Rux,  in  Rooks  v.  State,  83  Ala.  80,  3 
South.  720;  Rosa  Kilfoy  and  Rose  Kilfoy,  in  Galliano  v.  Kilfoy,  94 
Cal.  86,  29  Pac.  416. 

S.— Saffle  and  Saffell,  in  Hoffman  v.  Bircher,  22  W.  Va.  541; 
Bert  Samrud  and  Bernt  Sannerud,  in  State  v.  Sannerud,  38  Minn. 
229,  36  N.  W.  447;  Samul  and  Samuel,  in  Fenn  v.  Alston,  11  Mod. 
(Eug.)  284;  Sarmine  and  Sarmin,  in  Cull  v.  Sarmin,  3  Lev.  (Eng.) 
66;  Sawyer  and  Sawyers,  in  Ex  parte  Sawyers  (Tex.  Cr.),  48  S.  W. 
512;  Schmitt  &  Brother  Co.  and  Schmidt  &  Brother  Co.,  in  Schmidt 
etc.  Co.  V.  Mahoney,  60  Neb.  22,  82  N.  W.  99;  Seaver  and  Seavers, 
in  Seaver  v.  Fitzgerald,  23  Cal.  93;  Seden  and  Soden,  in  Wyatt  v. 
Barwell,  19  Ves.  Jr.  (Eng.)  435;  Segrave  and  Seagrave,  in  Williams 
V.  Ogle,  2  Strange  (Eng.),  889;  Selia  and  Cclia,  in  Galveston  etc. 
Ry.  V.  Sanchez  (Tex.  Civ.),  65  S.  W.  893;  Shacraft  and  Shacroft, 
in  Denner  v.  Shacroft,  1  Cro.  Eliz.  (Eng.)  258;  Sibert  and  Seibert, 
in  Green  v.  Meyers,  98  Mo.  App.  438,  72  S.  W.  128;  Shaffer  and 
Shafer,  in  Rowe  v.  Palmer,  29  Kan.  339;  Sinclair  and  St.  Clair,  in 
Rivard  v.  Gardner,  39  111.  126;  Steinburg  and  Steenburg,  in  Carrall 
v.  State,  53  Neb.  431,  73  N.  W.  9S-9;  Steven  and  Stevens,  in  Stevens 
V.  Stebbins,  3  Scam.  (4  111.)  25;  Stormer  and  Stermer,  in  Sample 
V.  Robb,  16  Pa.  St.  319;  Stafford  and  Stratford,  in  Wilson  v.  Staf- 
ford, 18  Eng.  C.  L.  (Eng.)  365;  Stores  and  Storrs,  in  People  v. 
Sutherland,  81  N.  Y.  12;  Robert  Rodger  Strang  and  Robert  Roger 
Strong,  in  In  re  Anne  Smith,  10  Com.  B.,  N.  S.,  344  (100  Eng.  C. 
L.  344) ;  Susan  and  Susannah  were  said  to  be  idem  sonans  in  State 
V.  Johnson,  67  N.  C.  57,  though  the  decision  appears  to  have  been 
based  more  on  the  theory  that  the  party  was  known  by  both  names; 
Symonds  and  Simons,  in  Western  Union  Tel.  Co.  v.  Drake,  14  Tex. 
Civ.   602,   38   S.   W.   (3S3. 

T. — Thonpsou  and  Thompson,  in  State  v.  'Wheeler,  35  Vt.  263; 
Thweatt  and  Threet,  in  Gooden  v.  State,  55  Ala.  178;  Tinmarsh  and 
Tidmarsh,  in  Ilornan  v.  Tidmarsh,  11  Moody  (Eng.),  231;  Tougaw 
and  Tugaw,  in  Girous  v.  State,  29  Ind.  94;   Townseud  and  Touuseu, 
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in  Townsend  v.  Eatcliflf,  50  Tex.  152;  Trowbridge  and  Trobridge,  in 
Buhl  V.  Trowbridge,  42  Mich.  45,  3  N.  W.  ?45. 
U. — Usrey  and  Usury,  in  Gresham  v.  Walker,  10  Ala.  374. 

V. — Van  Nortrick  and  Van  Nortwick,  in  Mallory  v.  Eeggs,  76 
Iowa,  749,  39  N.  W.  886;  Vass  and  Vase,  in  State  v.  Collins,  115  N. 
C.  719,  20  S.  E.  452;  Veike  and  Vieke,  in  Selby  v.  State  (Ind.),  69 
N.  E.  463. 

W. — Wanser  and  Wanzer,  in  Wanzer  v.  Barker,  4  How.  (Miss.) 
369;  Wash-pans  and  Was-pana,  in  Lynch  v.  Wilson,  4  Blackf.  (Ind.) 
288;  Watford  and  Wadford,  in  Hayes  v.  State,  58  Ga.  35;  Watkins 
and  Wadkins,  in  Bennett  v.  State,  62  Ark.  534,  36  S.  W.  947;  Welch 
and  Welsh,  in  Donohoe-Kelly  Banking  Co.  v.  Southern  Pac.  Co.,  IS'8 
Cal.  183,  94  Am.  St.  Eep.  28,  71  Pac.  93;  Westley  and  Wesley,  in 
Proudfoot  V.  Lount,  9  Grant  Ch.  70;  Weston  and  Wason,  in  Symmers 
V.  Wason,  1  B.  &  P.  (Eng.)  105;  Whatson  and  Watson  by  the  jury 
in  Toole  v.  Peterson,  9  Ired.  (N,  C.)  180;  Whitenian  and  Whitman, 
in  Henry  v.  State,  7  Tex.  App.  392;  Wilkerson  and  Wilkinson,  in 
Wilkerson  v.  State,  13  Mo.  91,  53  Am.  Dec.  137;  William  and  Will- 
iams, in  Williams  v.  State,  5  Tex.  App.  231;  Winyard,  Winnyard 
and  Whyneard,  in  Eex  v.  Foster,  1  Enss.  &  E.  C.  C.  (Eng.)  412; 
Witt  and  Wid,  in  Veal  v.  State,  116  Ga.  589,  42  S.  E.  705;  Woolley 
and  Wolley,  in  Power  v.  Woolley,  21  Ark.  462;  Wray  and  Eay,  in 
Sparks  v.  Sparks,  51  Kan.  200,  32  Pac.  892. 

Y. — Yarbery  and  Yarbro,  in  Eussell  v.  Oliver,  78  Tex.  16,  14  S.  W. 
264. 

Z. — Zemeriah  and  Zimri,  in  Amos  v.  Snider,  55  111.  498;  Zerelday, 
Seralda,  and  Serelda,  were  held  similar  names  in  Cartwright  v. 
McGowan,  121  111.  388,  2  Am.  St.  Eep.  105,  12  N.  E.  737,  but  the  evi- 
dence showed  identity  of  person. 

VIII.  Alphabetical  List  of  Names  Held  not  to  be  Idem  Sonans. 

A^ — Aaron  and  Lamon,  in  Barnes  v.  Simms,  5  Ired.  Eq.  (N.  C.) 
392,  49  Am.  Dec.  435;  Abie  and  Avie,  in  Burgamy  v.  State,  4  Tex. 
App.  572;  Able  and  Ebling,  in  Weber  v.  Ebliiig,  2  Mo.  App.  16; 
Ammon  and  Amann,  in  Amann  v.  People,  76  111.  188;  Asher  B.  and 
Ashley  B.,  in  Bates  v.  State  Bank,  7  Ark.  394,  46  Am.  Dec.  293. 

B. — Barent  and  Barnard,  in  Ducommun  v.  Hysinger,  14  111.  249; 
Barnep  and  Barnap,  in  Eeg.  v.  Carter,  6  Mod.  (Eng.)  168;  Barnham 
and  Barham,  in  Kirk  v.  Suttle,  6  Ala.  681;  Boppes  and  Bappels,  in 
Leath  v.  State,  132  Ala.  26,  31  South.  108;  Behrensmeyer  and  Dehbsu- 
meyer,  in  Kreitz  v.  Behrensmeyer,  125  111.  141,  8  Am.  St.  Eep.  349, 
17  N.  E.  232;  Bernard  and  Berend,  in  Wilks  v.  Lorek,  2  Taunt. 
(Eng.)  399;  Bill  and  Bull,  in  Bull  v.  Traynham,  3  Eieh.  (S.  C.)  433; 
Colin  Bland  and  Colin  De  Blond,  in  Leland  v.  Eckert,  81  Tex.  229, 
14  S.  W.  897;  Boiling  and  Bowling,  in  Carr  v.  Kearns,  1  Va.  Cas. 
109;  Brimford  and  Binford,  in  Eutrekin  v.  Chambers,  11  Kan.  377; 
Brison  and  Prison,  in  State  v.  Huffman,  Add.  (Pa.)  141;  Bronson 
and  Branson,  in  Sioux  Valley  State  Bank  v.  Drovers'  Nat.  Bank,  58 
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111,  App.  396;  Brown  and  Brow,  in  Brown  v.  Marqueze,  30  Tex.  77; 
Bryan  and  Bryant,  in  Weidemeyer  v.  Bryan,  21  Tex.  Civ.  428,  53  S. 
W.  353;  "burglary"  and  "burgerally,"  in  Haney  v.  State,  2  Tex. 
Ap.  504;  Burkhead  and  Bankhead,  in  Anthony  v.  Taylor,  68  Tex.  405, 
4  S.  W.  531;  Burks  and  Banks,  in  Collins  v.  Ball,  82  Tex.  267,  27 
Am.  St.  Eep.  877,  17  S.  W.  614;  Burral  and  Burrill,  in  Common- 
wealth V.  Gillespie,  7  Serg.  &  K.   (Pa.)   469,  10  Am.  Dec.  475. 

C — Carhart  and  Cawhart,  in  Carhart  v.  Britt,  3  Wils.  Civ.  Cas. 
(Tex.),  sec.  373;  Catherine  and  Eatherine,  in  Swails  v.  State,  7 
Blackf.  (Ind.)  324;  Chas.  Lundine  and  Claes.  Lundine,  in  Bedwell 
V.  Ashton,  87  111.  App.  272;  Clendinen  and  Clendenard,  in  Gates  v. 
Clendenard,  87  Ala.  734,  6  South.  359;  Cobb  and  Cobbs,  in  Jacobs  v. 
State,  61  Ala.  448;  Cocker  and  Cocken,  in  Finch  v.  Cocken,  2  Cromp. 
M.  &  E.  (Eng.)  196;  Comyns  and  Cummins,  in  Cruikshank  v.  Comyns, 
24  111.  602;  Conrad  Furinash  and  Coonrod  Fernash,  in  Shields  v. 
Hunt,  45  Tex.  427;  Cordeviolle  and  Cordoviatti,  in  New  Orleans  v. 
Cordeviolle,  10  La.  Ann,  727;  Couch  and  Crouch,  in  Whitwell  v. 
Bennett,  3  B.  &  P,  (Eng.)  559;  Cunnington  and  Cunningham,  in  Ex 
parte  Cheatham,  6  Ark.  531,  44  Am.  Dec.  525. 

D. — Dallam  and  Dillon,  in  Dallam  v.  Wilson,  4  T.  B.  Mon.  (Ky.) 
108;  David  and  Davids,  in  Davids  v.  People,  192  111.  176,  61  N.  E. 
537;  Davidson  and  Davison,  in  Mead  v.  State,  26  Ohio  St.  505; 
Dellia  and  Delia,  in  Vance  v.  State,  65  Ind.  460;  Donald  and  Don- 
nel,  in  Donnel  v.  United  States,  1  Morris  (Iowa),  141,  39  Am.  Dec. 
457;  Dunlan  and  Dunbar^  in  Breyfogle  v.  Beckley,  16  Serg.  &  E. 
(Pa.)    264. 

E. — Ebenezer  and  Edward,  in  Slasson  v.  Brown,  20  Pick.  (Mass.) 
436;  Ebling  and  Able,  in  Weber  v.  Ebling,  2  Mo.  App.  15;  Edith  and 
Edie,  in  Waters  v.  State  (Tex.  Cr.),  S'l  S.  W.  642;  Edward  and 
Edmund,  in  Flood  v.  Eandall,  72  Me.  439;  Elirere  Lowtrheisor  and 
Ezra  Loutzenheiser,  in  Abbott  v.  State,  59  Ind.  70;  Elisha  and 
Elijah,  in  Mead  v.  State,  26  Ohio  St.  505;  Craig  v.  Brown,  Pet.  (C. 
C.)  139,  Fed.  Cas.  No.  3326;  Emeline  and  Evelina,  in  Scott  v.  Ely, 
4  Wend.  (N.  Y.)  557;  Emma  and  Emily,  in  Purge  v.  Burge,  94  ^NIo. 
App.  15,  67  S.  W.  703;  Falleck  and  Falk,  in  Calkins  v.  Falk,  i  All;. 
App.  Dec.  (N.  Y.)  291;  Farrow  and  Farrar,  in  Farrar  v.  Fairbanks, 
53  Me.  143;  Faver  and  Favers,  in  Faver  v.  Eobinson,  46  Tex.  204; 
Fitz  Patrick  and  Fitzpatrick,  in  Moynahan  v.  People,  3  Colo.  367; 
Frank  and  Franks,  in  Parchman  v.  State,  2  Tex.  App.  241,  27  Am. 
St.  Eep.  435;  Freeman  and  Furman,  in  Howe  v.  Thayer,  49  Iowa, 
154. 

G.— Goodnight  and  Goodright,  in  Cherry  v.  Fergeson,  2  McMull. 
(S.  C.)  15;  Grautis  and  Gerardus,  in  Mann  v.  Carley,  4  Cow.  136; 
Griffin  and  Griffith,  in  Henderson  v.  Cargill,  31  Miss.  416;  Griffie 
and  Griffin,  in  State  v.  Griffie,  118  Mo.  198,  25  S.  W.  878;  Griman.la 
and  Grimalda,  in  Ilayney  v.  State,  5  Ark.  72,  39  Am.  Dec.  3(i:i;  Gratz 
and  Grolts,  in  State  v.  Brown,  119  Mo,  537,  24  S.  W.  1027,  25  S.  W. 
200. 
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H.— Hairholser  and  Hairholts,  in  Mitchell  v.  State,  63  Ind.  276, 
574;  Hall  and  Wall,  in  Henderson  v.  State  (Tex,  Cr.),  38  S.  W.  618; 
Han  and  Hanly,  in  Hanly  v.  Campbell,  4  Ark,  562;  Haynes  and 
Haygens,  in  Black  v.  State  (Tex.  Cr.),  79  S.  W.  308;  Helen  Desney 
and  Ellen  Desney,  in  Thomas  v.  Desney,  57  Iowa,  61,  10  N.  W.  315; 
Henry  and  Harry,  in  Garrison  v.  People,  21  111.  538;  Hesse  and 
Hesser,  in  Aetna  Life  Ins.  Co.  v.  Hesser,  77  Iowa,  381,  14  Am.  St. 
Eep.  297,  42  N.  W.  325;  Hilburn,  Holbein  and  Holburii,  in  Simpson 
V,  Johnson  (Tex.  Civ.),  44  S.  W.  1076;  Hodnett  and  Hadnett,  in 
Nutt  V.  State,  63  Ala.  184;  Ilollen,  Hahn  and  Halin,  in  Miller  v. 
Frey,  49  Neb.  472,  68  N.  W.  650;  Hudgins,  Hudgsire  and  Hudgson, 
in  McClellan  v.  State,  32  Ark.  611;  Humphrey  and  Humphreys,  in 
Humphrey  v.  Whitten,  17  Ala.  30;  Hunting  and  Huntington,  in  State 
V.  Mims,  39  S.  C.  557,  17  S.  E.  850;  Hyde  and  Hite,  in  State  v. 
Williams,  68  Ark.  241,  82  Am.  St.  Eep.  288,  57  S.  W.  792. 

I. — Israel  and  Isaac,  in  Greenberg  v.  Angerman,  84  N.  Y.  Supp. 
244. 

J. — Jeffery  and  Jeffries,  in  Marshall  v.  Jeffries,  Hemp.  (U.  S.) 
299,  Fed.  Cas.  No.  9128a;  Joest  and  Yoest,  in  Heil  and  Lauer's  Ap- 
peal, 40  Pa.  St.  453,  80  Am.  Dec.  590;  Jonathan  McCarver  and  John 
McCravey,  in  McCravey  v.  Cox,  24  Ark.  574;  Jonathan  and  John 
also  in  Moore  v,  Graham,  58  Mich.  25,  24  N.  W.  670;  Josias  and 
Josiah,  in  Johnson  v.  Cooper,  5  Moody  (Eng.),  472;  Josua  and 
Joshua,  in  Boren  v.  State  Bank,  8  Ark.  500. 

K. — Keisel  and  Keesel,  in  Hubner  v.  Ecickhoff,  103  Iowa,  368,  64 
Am.  St.  Rep.  191,  72  N.  W.  540;  Kritler  and  Kladder,  in  Brotherline 
V.  Hammond,  69  Pa.  St.  133;  Krug  and  Kraig,  in  McClaskey  v.  Barr, 
45  Fed.  151. 

L. — La  Barron  and  Labern,  in  Lancsborough  v.  New  Ashford,  5 
Pick.  (Mass.)  190;  Lamon  and  Aaron,  in  Barnes  v.  Simms,  5  Ired. 
Eq.  (N,  C.)  392,  49  Am.  Dec.  435;  Landers  and  Landis,  in  Atwood 
V,  Landis,  22  Minn.  559;  Leane  and  Lane,  in  the  absence  of  evi- 
dence of  similar  pronunciation:  Geer  v.  Missouri  Lumber  etc.  Co., 
130  Mo.  85,  56  Am.  St.  Eep.  489,  34  S.  W.  1099;  Lemuel  and  Sam- 
uel, in  Jennings  v.  Wood,  20  Ohio,  261;  Lindsley  and  Lindsey,  in 
Selman  v.  Orr,  75  Tex.  528,  12  S.  W.  697;  Lymour  and  Seymour,  in 
Porter  v.  State,  15  Ind.  433;  Lyons  and  Lynes,  in  Lynes  v.  State,  5 
Port.    (Ala.)     241,   30   Am.   Dec.   557. 

Mc. — :\IcCann  and  McCarn,  in  Rex  v.  Tannet,  R.  &  R.  C.  C.  (Eng.) 
351;  McDcvro  and  McDero,  in  McDevro  v.  State,  23  Tex.  App,  429, 
5  S.  W.  133;  .lonathan  McCarver  and  John  McCravey,  in  McCravey 
V.  Cox,  24  Ark.  574;  McCoskey,  McKaskey,  McKlaskey  and  Mc- 
Kloskoy,  in  Black  v.  State,  57  Ind.  Ill;  McKee  and  McRee,  in  Mc- 
Eee  V.  Brown,  45  Tex.  507;  McGIenn  and  Glenn,  in  Martin  v.  State 
16   Tex.   240. 

M. — Manter  and  Menter,  as  a  inatter  of  law,  but  hold  to  be  a 
question  for  the  jury:   State  v.  Perkins,   70  N.  H.   330,  47  Atl.   268; 
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Mathews  and  Mather,  in  Eobson  v.  Thomas,  55  Mo.  581;  May  and 
Mary,  in  Kennedy  v.  Merriam,  70  111.  230;  Moys  and  Maze,  in 
State  V.  Sullivan,  9  Mont.  496,  24  Pac.  25;  Mena  and  Minnie,  in 
Grober  v.  Clements,  71  Ark.  568,  76  S.  W.  555;  Metzzer  and  Metzger, 
in  Mattfield  v.  Cotton,  19  Tex.  Civ.  595,  47  S.  W.  549;  Meyer  and 
Meyers,  in  Gonzalia  v.  Bartelsman,  143  111.  640,  32  N.  E,  532;  Miller 
and  Millen,  in  Chamberlain  v.  Blodgett,  96  Mo,  482,  10  S.  W.  44; 
Mincher  and  Minshcu,  in  Adams  v.  State,  67  Ala.  89;  Mohr  and 
Moores,  in  State  v.  Mohr,  55  Mo.  App.  327;  Mulette  and  Merlette, 
in  Merlette  v.  State,  lOO  Ala.  42,  14  South.  562;  Munkers  and 
Moncus,  in  Munkers  v.  State,  87  Ala.  96,  6  South.  S57. 

N. — Nellie  Eaglin  and  Nelly  Ragsley,  in  Mindex  v.  State  (Tex. 
Civ.),  38  S.  W.  995;  Newton,  New,  Newt,  Newto,  Newn  and  Neto, 
in  Newton  v.  Newell,  26  Minn.  541,  6  N.  W.  346;  Nuckols  and  Nichols, 
in  Dodge  v.  Phelan,  2  Tex.  Civ.  447,  21  S.  W.  309;  Noble  and  Nobles, 
in  Noble  v.  State  (Ala.),  36  South.  19. 

O.— O'Shea  and  Shea,  in  Clary  v.  O'Shea,  72  Minn.  105,  71  Am. 
St.  Rep.  465,  75  N.  W.  115;  Ovie,  Abie  and  Avie,  in  Burgamy  v. 
State,  4  Tex.  App.  572. 

P.— Pike  and  Pite,  in  Barnes  v.  Simms,  40  N.  C.  392,  49  Am.  Dec. 
435. 

Q — Quartus  and  Gerardus,  in  Mann  v.  Carley,  4  Cow.  (N.  Y.)   156. 

E. — Nellie  Eaglin  and  Nelly  Eagsley,  in  Mindex  v.  State  (Tex. 
f'r.),  38  S.  W.  995;  Eay  and  Eoy,  though  variance  held  immaterial 
in  case  at  bar  on  other  grounds:  Buchanan  v.  Roy,  2  Ohio  St.  265; 
Redmond  and  Redman,  in  Peckham  v.  Stewart,  97  Cal.  153,  31  Pae. 
928;  Rodger  and  Rodgers,  in  McDonald  v.  Rodger,  9  Grant  Ch.  75; 
Rufus  and  Russell,  in  Pitts  v.  Brown,  49  Vt.  86,  24  Am.  Rep.  114. 

S. — Samuel  and  Lemuel,  in  Jennings  v.  Wood,  20  Ohio,  261;  Sann- 
ilers  and  Launders,  in  Jenne  v.  Jenne,  7  Mass.  94;  Sayrcs,  Saeyrs  and 
Saeyvs,  in  Sayres  v.  State,  30  Ala.  19;  Schoonhoven  and  Schoonovor, 
in  Schoonhoven  v.  Gott,  20  111.  46,  71  Am.  Dec.  247;  Sedbetter  and 
Leubetter,  in  Zellers  v.  State,  7  Ind.  659;  Semon  and  Semons,  in  Semon 
v.  Hill,  7  Ark.  73;  Service  and  Servoss,  in  Shinkell  v.  Letcher,  40  111. 
48;  Sensenderfer  and  Sensenderf,  in  Commonwealth  v.  Bowers,  3' 
Brewst.  (Pa.)  354;  Seymour  and  Seigmund,  in  Scholes  v.  Ackerland, 
13  111.  650;  Shakepear  and  Shakespeare,  in  Rex  v,  Shakespeare,  10 
East,  83;  Shea  and  O'Shea,  in  Clary  v.  O'Shea  (Minn.),  75  N.  W.  115; 
Siemson  and  Simonson,  in  Simonson  v.  Dolan,  114  Mo.  179,  21  S.  W. 
510;  Smith  &  Weston  and  Smith  &  Wesson,  in  Morgan  v.  State,  61 
Ind.  448;  Spintz  and  Sprinz,  in  United  States  v.  Spintz,  18  Fed.  377; 
Stephens  and  Stephenson,  in  Ellis  v.  State,  3  Tex.  Civ.  170,  21  S.  W. 
66,  24  S.  W.  660;  Sunderland  and  Sandland,  in  Sandland  v.  Adams, 
2  How.  Pr.  98. 

T, — Tapley  and  Tarpley,  in  Tarpley  v.  State,  79  Ala.  274;  Tarbart 
and  Tabart,  in  Bingham  v.  Dickie,  5  Taunt.  (Eng.)  814;  Taussing, 
Livingston  &  Co.  and  Taussig,  Livingston  &  Co.,  in  Taussig  v.  Glenn, 
Am.   St.  Rep..   Vol.   100-23 
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51  Fed.  413;  Tragar  and  Troyer,  in  Troyer  v.  "Wood,  96  Mo.  478,  9 
Am.  St.  Eep.  367,  10  S.  W.  42;  Trius  and  Darius  are  not  as  matter 
of  law,  though  they  may  be  in  the  Dorset  dialect:  Eegina  v.  Davis,  5 
Cox  C.  C.  (Eng.)  237. 

W. — Waldimar  and  Waltimore,  in  Moore  v.  Allen,  26  Colo.  202, 
77  Am.  St.  Eep.  255,  57  Pae.  698;  "Wall  and  Hall,  in  Henderson  v. 
State,  37  Tex.  Cr.  79,  38  S.  W.  618;  "Wheler  and  "Whelen,  in  "Whelen 
V.  "Weaver,  93  Mo.  4o2,  6  S.  W.  220;  Wilhelmina  and  Minnie,  in 
Grober  v.  Clements,  71  Ark.  568,  76  S.  "W.  555;  Wilkin  and  "Wilkins, 
in  Brown  v.  State,  28  Tex.  App.  70,  11  S.  W.  1022;  "William  and 
"Wilhelm,  in  Becker  v.  German  Mut.  etc.  Co.,  68  HI.  412;  "WilFiston 
and  "Willison,  in  Bull  v.  Franklin,  2  Speers  (S.  C),  46;  "Wood  and 
"Woods,  in  Neiderluek  v.  State,  21  Tex.  App.  327,  17  S.  W.  467;  Wort- 
man  and  Workman,  in  Lafayette  v.  Wortman,  107  Ind.  404,  8  N.  E. 
277. 

Y. — Yoest  and  Joest,  in  Heil  &  Lauer's  Appeal,  40  Pa.  St.  453,  80 
Am.  Dec.  590. 

Z. — Zachariah  and  Zachary,  in  Lawrence  v.  State,  59  Ala.  61. 


HYATT  V.  HAMILTON  COUNTY. 

[121    Iowa,    292,    96    N.    W.    855.] 

ATTORNEYS— Compensation  for  Prosecuting  Disbarment  Pro- 
ceedings.— An  attorney  appointed  by  the  court  to  act  for  the  public' 
in  the  prosecution  of  disbarment  proceedings  is  entitled  to  reason- 
able compensation,  to  be  paid  by  the  county  in  which  his  services 
are  performed,     (p.  358.) 

J.  M.  Blake,  county  attorney,  and  A.  N.  Boeye,  for  the  ap- 
pellant. 

D.  C.  Chase,  for  the  appellee. 

292  McCLAIN,  J.  The  simple  question  involved  in  this 
appeal  is  whether  the  lower  court  erred  in  holding  that,  not- 
withstanding there  is  no  statutory  provision  for  compensation 
to  an  attorney  appointed  by  the  court  to  prosecute  disbarment 
proceedings  under  the  provisions  of  Code,  section  325,  such 
attorney  is  entitled  to  compensation.  The  theory  of  the  appel- 
lant seems  to  be  that  the  attorney  thus  appointed  is  an  officer 
of  the  court,  and,  like  2»3  other  public  officers,  is  entitled  only 
to  such  compensation  as  is  provided  for  by  statute,  and  that 
the  county  cannot  be  rendered  liable  for  any  expenses  in  con- 
ducting the  cause,  unless  siich  liability  is  expressly  declared 
by  statute.  But  with  these  contentions  we  cannot  agree.  It 
is  true  that  the  attorney  is  in  some  sense  an  officer  of  the  court. 
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But  he  is  certainly  not  a  public  officer.  As  incident  to  the 
privilege  of  practicing  in  the  courts,  he  may  be  required  to  dis- 
charge certain  duties  imposed  upon  him  by  statute.  Thus  he 
may  be  required  to  defend  a  criminal.  But  we  know  of  no 
obligation  imposed  upon  him  by  statute  to  give  his  services  to 
the  public  without  compensation.  It  was  held  by  this  court, 
before  there  was  any  statutory  compensation  to  counsel  ap- 
pointed to  defend  one  accused  of  crime  who  was  without  means 
to  employ  counsel,  that,  while  the  person  appointed  by  the 
court  for  the  purpose  was  under  obligation  to  render  his  ser- 
vices, there  was  a  corresponding  obligation  on  the  part  of  the 
county  to  pay  him  a  reasonable  compensation  therefor:  Hall 
V.  Washington  County,  2  G.  Greene,  473.  That  case  overruled 
Whicher  v.  Cedar  County,  1  G.  Greene,  217,  in  which  the  court 
had  held  that  compensation  was  discretionary  in  such  cases  with 
the  county.  Likewise,  in  Write  v.  Polk  County,  17  Iowa,  413, 
it  was  held  by  the  two  judges  who  favored  affirmance  that 
one  appointed  by  the  court  to  act  as  special  prosecutor  in  crim- 
inal cases  in  the  absence  of  the  district  attorney  was  entitled 
to  reasonable  compensation  from  the  county  for  his  services, 
although  no  compensation  in  such  cases  was  provided  for  by 
law.  The  difference  of  opinion  among  the  Judges  of  the  court 
in  that  case  was  not  on  the  general  proposition  of  implied  lia- 
bility, but  on  the  question  whether  the  prosecuting  attorney 
was  to  be  considered  a  state  or  a  county  officer,  it  being  con- 
tended by  the  two  judges  who  favored  reversal  that  as  the 
prosecuting  attorney,  under  the  law  as  it  then  existed,  was  not 
selected  as  a  county  officer,  but  2^"*  was  elected  for  a  district 
composed  in  most  cases  of  several  counties,  and  was  paid  out 
of  the  state  treasury,  like  district  judges,  he  could  not  be  con- 
sidered in  any  sense  as  the  representative  of  the  county.  The 
right  of  an  attorney  who  is  required  to  perform  a  service  for 
the  public  to  have  compensation  therefor  has  been  sustained 
in  other  states:  See  Carpenter  v.  Dane  County,  9  Wis.  274; 
Dane  County  v.  Smith,  13  Wis.  585,  80  Am.  Dec.  754;  Webb 
V.  Bird,  6  Ind.  13.  The  contrary  conclusion  was  reached  in 
Wayne  County  v.  Waller,  90  Pa.  St.  99,  35  Am.  Pep.  Q,?>&; 
Powe  V.  Yuba  County,  17  Cal.  61;  Vise  v.  Hamilton  County, 
19  111.  78.  The  cases  of  Morton  v.  Watson,  60  Neb.  672,  84 
X.  W.  91,  and  In  re  Eaton.  7  X.  Dak.  269,  74  X.  W.  870,  re- 
late to  taxation  of  costs  in  disbarment  proceedings,  and,  we 
think,  have  no  direct  bearing  on  the  question  now  before  us. 
The  argument  by  analogy  from  cases  in  which  this  court  has 
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held  tliat  an  officer  required  by  law  to  perform  duties  for  which 
no  special  compensation  is  provided  is  not  entitled  to  recover 
under  an  implied  contract  has,  as  it  seems  to  us,  no  hearing 
whatever  on  the  question.  In  Foster  v.  Clinton  County,  51 
Iowa,  541,  2  N.  W.  207,  it  was  held  that  an  attorney  ap- 
pointed by  a  peace  officer  to  prosecute  an  action  for  violation 
of  the  prohibitory  liquor  law  was  not  entitled  to  recover  com- 
pensation from  the  county  for  his  services,  for  the  reason  that 
no  authority  for  such  appointment  was  found  in  the  statute. 
In  Turner  v.  Woodbury  County,  57  Iowa,  441,  10  N.  W.  827, 
it  was  held  that  township  trustees,  having  authority  to  desig- 
nate the  place  where  an  election  should  be  held,  could  not  ren- 
der the  county  liable  to  make  compensation  to  a  private  owner 
for  the  use  of  a  place  thus  designated,  the  reason  of  the  hold- 
ing being  that  there  was  no  duty  on  the  part  of  the  county  to 
pay  expenses  for  the  purposes  of  an  election  otherwise  than 
as  provided  by  law.  In  Howland  v.  Wright  County,  82  Iowa, 
1G4,  47  K.  W.  1086,  it  was  held  that  the  mayor  of  a  town,  ren- 
dering services  as  a  magistrate,  ^*'*^  was  not,  in  the  absence  of 
any  provision  therefor,  entitled  to  recover  from  the  county  for 
the  value  of  his  services,  the  reason  given  being  that  a  public 
officer  is  entitled  only  to  such  compensation  as  the  law  pro- 
vides; and  the  same  reasoning  was  applied  in  Guanella  v,  Pot- 
tawattamie County,  84  Iowa,  36,  50  N'.  W.  217,  to  the  claim 
of  a  city  marshal  against  the  county  for  fees  in  criminal  cases. 
In  Mousseau  v.  Sioux  City,  113  Iowa,  246,  84  N.  W.  1027,  it 
was  held  that  a  special  policeman,  appointed  to  serve  at  a  gen- 
eral election,  could  not  recover  for  his  services  from  tlie  city 
or  county  in  the  absence  of  statutory  provision  therefor,  the 
reason  stated  being  that  "^no  recovery  for  services  rendered  by 
public  officers  may  be  had  unless  compensation  is  directed  by 
statute The  state  is  not  bound  to  provide  for  such  pay- 
ment, and  he  who  takes  employment  under  its  agency  accepts 
with  the  honors  the  burden  also." 

There  are  no  decisions  of  this  court  subsequent  to  that  an- 
nounced in  Hall  v.  Washington  County,  2  G.  Greene,  473,  in- 
dicating dissatisfaction  with  the  reason  of  that  case,  and  we 
are  satisfied  to  follow  it.  The  analogy  between  that  case  and 
the  one  now  before  us  is  plain.  In  that  case  the  duty  imposed 
upon  the  attorney  by  appointment  of  the  court,  under  author- 
ity of  statute,  was  to  defend  a  criminal.  In  this  case  the 
duty  imposed  upon  the  attorney  by  order  of  court,  in  pur- 
suance of  statutory  authority,  was  to  act  in  the  prosecution 
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of  a  special  proceeding,  in  the  interest  of  the  public,  to  dis- 
bar attorneys  charged  with  misconduct.  The  disbarment  of 
persons  who  have  been  admitted  to  the  practice  of  law,  but 
have  by  misconduct  forfeited  the  right  to  pursue  the  profes- 
sion, is  as  much  a  matter  of  public  concern  as  the  defense  of 
those  who  are  charged  with  crime.  A  disbarment  proceeding 
is  not  primarily  in  the  interest  of  members  of  the  legal  pro- 
fession, but  in  the  interest  of  those  who,  desiring  to  have  the 
services  of  an  attorney,  may  be  misled  to  their  injury,  or  de- 
frauded, in  employing  a  disqualified  or  dishonest  attorney,  by 
reason  ^^^  of  the  action  of  the  state  in  admitting  him  to  prac- 
tice and  thereby  impliedly  indorsing  him  as  one  to  whom  legal 
business  may  properly  be  intrusted.  When  the  state  under- 
takes to  regulate  the  admission  of  attorneys  to  practice  in  the 
courts,  it  thereby  assumes  a  duty  to  see  to  it  that  unworthy 
and  incompetent  persons  are  not  held  out  to  the  public  by  its 
indorsement  as  qualified  to  transact  legal  business.  Other 
members  of  the  profession,  feeling  a  justifiable  pride  in  the 
reputation  and  standing  of  the  profession,  may  realize  more 
acutely,  perhaps,  than  do  the  members  of  the  public  in  gen- 
eral, the  danger  to  the  public,  and  the  disgrace  to  the  other 
members  of  the  profession,  involved  in  allowing  improper  per- 
sons to  hold  themselves  out  as  authorized  by  the  state  to  prac- 
tice. But  the  statutory  provisions  as  to  disbarment  are  not, 
apparently,  provided  for  in  any  way  as  a  protection  to  other 
lawyers;  and  we  see  no  reason  why  an  attorney,  required  by 
the  court  to  discharge  the  duty  of  assisting  in  taking  away 
from  a  brother  attorney,  who  is  unworthy  of  the  trust  reposed 
in  him,  the  right  to  further  recognition  by  public  authority 
as  an  attorney,  should  render  such  services  at  his  own  expense. 
One  further  suggestion,  perhaps,  may  be  made  witb  refer- 
ence  to  the  liability  of  tbe  county.  It  is  true  that  disbarment 
proceedings  are  not  instituted  by  tbe  county,  and  are  not  di- 
rectly in  its  interest  as  a  quasi  municipal  corporation.  But 
one  of  the  duties  imposed  upon  a  county,  as  a  branch  of  the 
government  of  the  state,  is  to  maintain  and  pay  the  expenses 
of  a  court  for  the  administration  of  justice.  Wliatever  expense 
is  incident  to  the  maintenance  of  such  court  is  to  be  met  by 
the  county.  The  special  provision  of  Code,  section  226,  that, 
"where  terras  are  held  in  any  city  or  town,  not  the  county 
seat,  such  city  or  town  shall  provide  and  furnish  the  necessary 
rooms  and  places  for  such  terms,  free  of  charge  to  the  county," 
implies  the  liability  of  the  county  for  the  expenses  of  the  court 


358  American  State  Eeports,  Vol.  100.         [Iowa, 

as  ^^'^  usually  held  at  the  county  seat.  There  is  no  special 
provision  for  supplying  the  necessary  furniture  for  the  court- 
room, and  yet  there  is  no  reasonable  doubt,  we  suppose,  as  to 
the  authority  of  the  court  to  require  the  county  in  some  proper 
way  to  bear  the  expense  of  the  reasonable  accommodations  to 
enable  the  court  to  transact  its  business.  So  it  is  the  duty  of 
the  court,  in  the  discharge  of  its  Judicial  functions,  to  enter- 
tain proceedings  for  the  disbarment  of  an  attorney,  and  what- 
ever necessary  expense  is  involved  in  the  prosecution  of  such 
a  proceeding  must  inevitably  fall  upon  the  county.  It  ap- 
pears to  us  that  there  can  be  no  escape  from  the  conclusion 
that  the  county  may  be  liable  by  implication  for  some  expenses 
not  directly  specified  by  statute. 

Without  further  elaboration,  we  hold  that  a  reasonable  com- 
pensation of  an  attorney  appointed  by  the  court  to  act  for  the 
public  in  the  prosecution  of  disbarment  proceedings  is  a  charge 
upon  the  county,  and  that  the  action  of  the  lower  court  in  over- 
ruling defendant's  demurrer  to  the  petition  in  the  present  case 
should  be  affirmed. 

Weaver,  J.,  taking  no  part. 


An  Attorney  assigned  by  the  court  to  defend  an  indigent  person 
charged  with  erime  has,  it  has  been  held,  no  claim  upon  the  public 
for  fees  or  expenses:  Wayne  County  v.  Waller,  90  Pa.  St.  99,  35  Am. 
Eep.  636;  Dismukes  v.  Board  of  Supervisors,  58  Miss.  612,  38  Am. 
Kep.  339;  Case  v.  County  Commissioners,  4  Kan.  511,  96  Am.  Dec. 
190.  A  contrary  view,  however,  is  taken  in  County  of  Dan©  v.  Smith, 
13  Wis.  585,  80  Am.  Dec.  754. 


AKDEESON  V.  SCHTTRKE. 

[121  Iowa,  S'40,  96  N.  W.  S62.] 

NEGLIGENCE — Proximate  Cause — One  who  does  a  negligent 
act  is  liable  for  the  consequences  resulting  therefrom,  wliotluir  he 
has  reason  to  anticipate  them  or  not,  if  they  arc  the  natural  result 
of  his  wrong,  but  if  the  result  is  purely  accidental,  and  such  wrong 
has  no  causal  connection  with  the  injury  suifered,  then  no  matter 
how  great  the  wrong,  the  injury  cannot  be  charged  to  him.     (p.  361.) 

NEGLIGENCE — Proximate  Cause, — If  a  traveler  on  the  trav- 
eled track  in  a  highway  is  thrown  by  his  horse  into  a  wire  fence 
wrongfully  maintained  by  a  land  owner  in  the  highway,  but  not  in 
such  way  as  to  necessarily  obstruct  travel,  the  latter  is  not  liable 
for  the  injury,  as  there  is  no  causal  connection  between  it  and  the 
land  owner's  wrong,     (p.  301.) 
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Conner  &  Lally,  for  the  appellant. 
P.  W.  Harding  for  the  appellee. 

^^^  MeCLAIN",  J,  Plaintiff  introduced  evidence  tending 
to  show  that  the  road  along  which  plaintiff  was  riding  was  a 
legally  established  highway,  and  defendant  in  various  ways 
interposed  the  objection  that  the  evidence  introduced,  consist- 
ing of  the  records  of  the  board  of  supervisors  with  reference 
to  the  establishment  of  this  highway,  was  ^^^  not  sufficient, 
on  account  of  want  of  notice  to  the  adjoining  land  owners. 
Plaintiff  also  relied  upon  a  legalizing  act,  which  counsel  for 
defendant  contended  was  unconstitutional,  and  the  court,  at 
the  conclusion  of  plaintiff's  case,  on  defendant's  motion,  struck 
from  the  record  all  the  testimony  with  relation  to  the  estab- 
lishment of  the  alleged  highway.  Error  is  assigned  as  to  this 
ruling,  but,  in  the  view  which  we  take  of  the  case,  it  is  not 
necessary  to  discuss  the  correctness  of  the  court's  action,  al- 
though considerable  portions  of  the  arguments  of  counsel  on 
each  side  are  devoted,  to  this  question. 

The  action  of  the  court  in  directing  a  verdict  for  defendant 
was  not  based  on  any  specific  ground,  but  if  the  plaintiff,  under 
the  issues  and  the  evidence,  was,  as  matter  of  law,  not  entitled 
to  recover,  then  the  court  committed  no  error,  and  the  judg- 
ment should  be  afilrmed.  We  direct  our  attention,  therefore, 
to  the  ultimate  issues  presented  to  the  court  for  determina- 
tion, and  find  that  the  wrong  complained  of  on  the  part  of  the 
defendant  was  maintaining  his  fence  along  and  in  the  high- 
way, eleven  feet  from  the  true  boundary  line  between  his  prem- 
ises and  such  highway;  that  the  injury  alleged  to  have  been 
sustained  by  plaintifl:  was  the  result  of  this  wrongful  act  of 
defendant;  and  that  plaintiif  was  free  from  negligence.  Tlio 
evidence  shows  that  tlie  traveled  track  in  the  highway,  if  tlicre 
were  a  highway,  was  about  six  feet  from  defendant's  fence; 
that,  as  plaintiff  rode  his  horse  along  this  track  after  dark,  the 
horse  shied  or  stumbled  toward  the  fence,  whicli  was  of  harbod 
wire,  and  forced  plaintilT's  leg  against  the  fence,  with  tlie  re- 
sult that  the  leg  was  badly  cut  and  injured.  It  occurs  to  us 
that  the  only  question  we  need  consider  is  wlietlier.  under  tlie 
issues  presented,  this  evidenec  tended  to  show  plaintiff  entitled 
to  recover  damages  as  against  defendant. 

It  is  very  doubtful  whether  there  is  any  competent  evidence 
that  defendant's  fence  was  in  the  highway.  Xo  ^*-  question 
of  that    character  seems    ever  to  have  been  raised    until  after 
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the  accident,  when  the  county  surveyor  made  a  survey,  and  he 
testifies  that  he  then  found  that  the  fence,  at  the  place  of  the 
accident,  was  not  on  the  line,  but  eleven  feet  from  the  line,  in 
the  highway.  He  announces  this  rather  by  way  of  conclusion 
than  by  stating  any  facts  as  to  the  measurements  made.  We 
do  not  find  it  necessary  to  discuss  the  competency  of  his  testi- 
mony, which  constitutes  the  sole  evidence  that  there  was  any 
wrong  done  on  the  part  of  the  defendant  with  reference  to  the 
maintenance  of  his  fence. 

The  controlling  question,  as  it  seems  to  us,  is  whether  there 
was  any  proximate  connection  between  the  alleged  wrongful 
act  of  defendant  in  having  his  fence  in  the  highway  and  tlie 
injury  received  by  plaintiff.  It  appears  from  plaintiff's  tes- 
timony that  he  was  riding  in  the  traveled  track;  that  he  could 
sec  the  posts  of  the  fence ;  that  it  was  quite  dark  at  the  time ; 
and  that,  without  any  volition  on  his  part,  his  horse  carried 
him  out  of  the  traveled  track,  and  against  the  fence.  It  does 
not  appear  that  plaintiff  had  any  knowledge  as  to  where  the 
true  line  of  the  highway  was,  or  that  he  was  directing  his  course 
with  reference  to  that  line,  independently  of  the  fence  which 
defendant  had  constructed,  nor  that  the  fence  had  been  newly 
constructed,  so  as  to  encroach  on  the  highway  as  previously 
used.  Plaintiff  knew  where  the  traveled  track  was,  and  knew 
where  the  fence  was,  and  was  not  misled  nor  surprised  by  rea- 
son of  any  act  of  the  defendant  with  reference  to  the  location 
and  maintenance  of  the  fence.  To  illustrate  the  view  we  take, 
we  may  suppose  a  case  which,  as  we  think,  involves  exactly 
the  same  legal  proposition  as  the  one  before  us.  If  the  trav- 
eled track  had  been  near  the  other  side  of  the  highway,  which, 
as  legally  established,  must  have  been  sixty-six  feet  wide  (and 
all  the  evidence  before  us  on  the  subject  is  to  the  effect  that 
it  was  of  this  width),  and  a  person  traveling  along  such 
^**  track  had  been  violently  thrown  from  his  carriage  the 
width  of  the  highway,  and  had  fallen  against  defendant's  fence, 
and  received  injuries  involving  permanent  disability  and  con- 
stant pain  and  suffering,  such  as  would  justify  a  verdict  for 
very  large  damages,  and  it  could  be  shown  that  if  the  defend- 
ant's fence  had  been  on  the  exact  line,  instead  of  a  few  feet 
therefrom,  the  injured  person  would  not  have  struck  such 
fence,  and  would  not  therefore  have  suffered  damages,  would 
the  defendant  be  liable  for  the  consequent  injury?  Would 
there  be  any  proximate  connection  between  maintaining  the 
fence  not  on  the  true  boundary  line  and  the  injury  suffered 
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in  such  case?  Conceding  that  defendant  was  in  the  wrong 
in  having  his  fence  set  over  for  some  distance  in  the  highway, 
hut  not  in  such  way  as  to  obstruct  the  travel,  or  render  the 
highway  too  narrow  for  safe  use,  would  his  wrong  be  the  prox- 
imate cause  of  such  injury?  No  doubt  defendant  could  be 
indicted  for  the  obstruction  of  the  highway,  but  would  there 
be  any  proximate  connection  between  the  wrong  which  he  com- 
mits and  the  injury  suffered?  The  answer  is  self-evident. 
One  who  does  a  negligent  or  wrongful  act  is  responsible  for 
the  consequences  resulting  from  s'uch  act,  whether  he  has  rea- 
son to  anticipate  them  or  not,  if  they  are  the  natural  result 
of  his  wrong ;  but  if  the  result  is  purely  accidental,  and  the  de- 
fendant's wrong  has  no  causal  connection  with  the  injury  suf- 
fered, then,  no  matter  how  great  the  wrong  may  be,  the  injury 
cannot  be  charged  to  him.  The  occasion  of  plaintiffs  injury 
in  this  case  was  the  accident  of  his  horse  carrying  him  against 
the  fence.  There  is  no  reason  to  suppose  that  the  traveled 
track  would  not  have  been  within  six  feet  of  the  fence,  even 
if  the  fence  had  been  constructed  on  the  true  line,  and  the 
chance  of  injury  to  plaintiff  from  such  an  act  would  have  been 
exactly  the  same  as  it  actually  was  in  this  case.  With  all  the 
ingenuity  we  can  exercise  in  marshaling  the  facts  before  us, 
we  are  unable  to  imagine  any  ^'^^  connection  whatever  between 
the  accident  to  plaintiff  and  the  wrong  of  defendant  in  having 
his  fence  in  the  highway.  The  court  was,  therefore,  justified 
in  directing  a  verdict  for  defendant,  and  the  judgment  is 
affirmed. 


The  Doctrine  of  ProTimate  Cause  is  the  subject  of  a  monographic 
note  to  Gilson  v.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Eep.  807-S61. 

The  JAaWity  for  Danr/erovs  Fences  is  consiflered  in  Eay  v.  Stuckey. 
113  Wis.  77,  90  Am.  St.  Eep.  844,  88  N.  W.  900;  Kuhnert  v.  Angel!, 
10  X.  Dak.  ^9,  88  Am.  St.  Eep.  675.  84  X.  W.  579;  Siglin  v.  Coos 
Bay  Co.,  35  Or.  79,  76  Am.  St.  Eep.  463.  56  Pnc.  101 1;  Lowe  v.  Guard, 
ll^Ind.  App.  472,  54  Am.  St.  Eep.  511,  39  X.  E.  428. 
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LANE  V.  WRIGHT. 

[121  Iowa,  376,  96  N.  W.  902.] 

LIENS— Rights  of  Coholders — Holder  of  Tax  Title. — If  several 
persons  hold  claims  which  are  liena  upon  the  same  land,  equity  will 
not  permit  one  of  the  lienholders  to  absorb  the  common  fund  by  pur- 
chasing the  land  at  tax  sale.  He  must  be  treated  as  a  redemptioner 
with  a  preferred  claim  to  the  amount  paid  to  redeem,     (p.  365.) 

J.  Newburn  and  C.  C.  Cole,  for  the  appellant. 

Carr,  Hewitt,  Parker  &  Wright,  for  the  appellees. 

37«  WEAYER,  J.  The  record  is  somewhat  confused  as  to 
the  manner  in  which  this  case  was  disposed  of  by  the  trial 
court.  The  petition  was  amended  several  times,  and  was  de- 
murred to  in  its  amended  as  well  as  original  form,  and  the 
abstract  states  that  the  demurrer  was  sustained.  But  it  is  also 
averred  that  there  was  a  trial  to  the  court,  testimony  intro- 
duced, and,  after  both  parties  had  rested,  a  decree  was  entered 
which  recites  a  hearing  and  trial  upon  evidence,  and  adjudges 
plaintiff  not  entitled  to  the  relief  demanded.  It  is,  perhaps, 
not  very  material  whether  we  treat  the  final  judgment  as  en- 
tered upon  the  trial  of  an  issue  of  fact  or  upon  the  demurrer, 
but  we  are  disposed  to  regard  the  recitals  of  the  decree  as  con- 
clusive, and  treat  ^^^  the  case  as  having  been  tried  and  de- 
cided upon  its  merits.  The  following  statement  of  facts  will 
make  plain  the  nature  of  the  dispute  presented  by  the  appeal: 
The  plaintiff,  Lane,  and  the  appellee,  Wright,  were  severally 
the  holders  of  judgment  liens  upon  the  land  in  controversy, 
the  former  being  senior  in  point  of  time.  Under  an  execu- 
tion entered  upon  the  junior  judgment  the  land  was  sold  to 
Wright  June  20,  1896.  In  the  following  year,  under  execu- 
tion entered  upon  the  senior  judgment,  the  same  land  was  sold 
to  Lane,  who  took  a  sheriff's  deed  therefor  January  26,  1899. 
At  the  date  of  the  sheriff's  sale  to  Wright  there  was  an  out- 
standing and  unredeemed  sale  of  said  land  for  delin(]ii(Mit 
taxes,  the  certificate  of  wliieh  was  held  by  one  Tris.  Wright 
did  not  take  a  slieriff's  deed  under  his  execution  sale,  altliough 
no  redemption  therefrom  was  ever  made,  but  obtained  an  assign- 
ment of  the  certificate  of  tax  sale,  upon  which  the  county 
treasurer  issued  a  tax  deed  January  3,  1898.  Thereafter,  and 
before  this  suit  was  commenced,  Wright  conveyed  the  land  by 
quitclaim  deed  to  the  defendant  Richart.     Tlicre    is    question 
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made  of  the  sufficiency  of  the  description  by  which  the  land  was 
taxed,  and  by  which  it  was  sold  at  tax  sale ;  but  for  the  purposes 
of  this  branch  of  the  case  we  assume  the  description  to  be  cor- 
rect. The  point  made,  and  one  which  we  think  decisive  of  this 
appeal,  is  that  Wright,  as  the  holder  of  a  lien  upon  the  land,  and 
of  a  sheriff's  certificate  of  a  sale  thereof,  cannot  be  allowed  to 
defeat  the  senior  lien  by  obtaining  a  tax  deed,  and  that  in  equity 
his  purchase  of  the  certificate  of  tax  sale  must  be  considered 
and  treated  as  a  redemption. 

We  regard  it  as  a  well-settled  proposition  under  the  decisions 
of  this  court  that,  where  several  persons  hold  claims  which  are 
liens  upon  the  same  land,  equity  will  not  permit  one  of  the  lien- 
holders  to  absorb  the  common  fund  by  purchasing  the  land  at 
tax  sale.  In  Fair  v.  Brown,  40  Iowa,  209,  the  plaintiff  was  the 
holder  of  a  ^''^  mortgage  lien  upon  certain  land.  The  defendant 
Weiser  was  the  holder  of  a  senior  judgment  lien  and  of  a  junior 
mortgage  upon  the  same  premises,  and  sought,  as  did  the  ap- 
pellee Wright  in  this  case,  to  defeat  plaintiff's  lien  by  the  pur- 
chase of  outstanding  certificates  of  tax  sale  and  obtaining  deed 
thereon.  As  is  now  done  by  the  appellee,  Weiser  sought  to  es- 
cape the  point  made  against  the  tax  deed  by  urging  tliat  he  was 
under  no  legal  obligation  to  pay  the  tax,  and  therefore  could 
rightfully  make  the  purchase  and  acquire  an  indefeasible  title. 
To  this  contention  we  said  that,  notwithstanding  he  was  bound 
neither  by  law  nor  contract  to  pay  the  delinquent  tax,  yet  '"the 
land  is  a  common  fund  for  the  payment  of  plaintiff's  mortgage 
and  defendant's  liens.  Defendant  was  authorized  to  redeem  from 
the  tax  sale:  liice  v.  Xelson,  27  Iowa,  148.  Equity  will  not  per- 
mit him  to  acquire  the  title  for  an  inconsiderable  sum,  when  he 
was  authorized  to  remove  the  trifling  encumbrance  by  redemp- 
tion. Though  not  bound  to  pay  the  tax,  yet  it  was  his  right 
to  do  so  to  protect  his  own  liens.  He  cannot  ohtain  that  pro- 
tection by  pursuing  a  course  that  will  deprive  the  mortgagee  of 
his  security,  and  leave  the  mortgagor  to  sustain  the  weight  of 
liens  which  are  personal  judginents,  after  being  deprived  of  his 
property  by  tax  title.  E(iuity  will  relieve  against  such  oppres- 
sion, and  toaeh  the  grasping  creditor  moderation  in  his  demands, 
and  that  he  cannot  destroy  others  to  build  up  his  own  fortunes." 
In  Garrettson  v.  Scofield.  44  Iowa,  37,  we  cited  and  approved 
this  principle,  saying:  -''The  defendant  Scofield  and  the  plaintiff 
were  both  mortgagees,  and  both  claiming  interest  in  the  land  to 
the  extent  of  their  respective  mortgages;  and  while  it  is  true 
there  was  no  absolute  dutv  resting  upon  either  to  pay  the  taxes. 
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yet  they  had  such  an  interest  in  the  land  as  to  make  it  necessary 
to  do  so  in  order  to  properly  protect  the  title.  Under  these  cir- 
cumstances we  do  not  believe  that  the  payment  of  taxes  by  either 
at  the  tax  sale  should  entitle  him  to  the  ^'^  statute  penalties." 
The  same  doctrine  was  reiterated  in  Eck  v.  Swennumson,  73 
Iowa,  423,  5  Am.  St.  Rep.  690,  35  N.  W.  503.  See,  also,  Man- 
ning V.  Bonard,  87  Iowa,  648,  54  iST.  W.  549,  and  Cowdry  v. 
Cuthbert,  71  Iowa,  733,  29  N.  W.  798.  In  each  one  of  the 
cited  cases  there  was  no  legal  obligation  to  pay  the  taxes  resting 
upon  the  party  asserting  the  tax  title,  but  in  each  it  was  held 
that  a  person  having  the  right  to  redeem  from  tax  sale  cannot, 
by  refusing  or  neglecting  to  exercise  that  right  and  becoming  a 
purchaser  at  the  sale,  extinguish  the  liens  held  by  others  upon 
the  property  so  obtained.  As  is  illustrated  by  these  precedents, 
it  is  not  required  that  a  party  shall  be  vested  with  o\^^lership  of 
the  property  in  the  sense  of  holding  title  to  it  in  order  to  come 
w'itbin  the  influence  of  this  rule.  The  term  "owner,"  as  used 
in  determining  who  may  redeem  from  tax  sale,  has  been  con- 
strued to  include  mortgagees,  judgment  creditors  and  holders  of 
contingent  interests  in  the  land  affected  by  the  sale:  Adams  v. 
Beale,  19  Iowa,  61;  Swan  v.  Harvey,  117  Iowa,  58,  90  N.  W. 
489.  Tbe  principle  which  involves  the  rule  denying  the  right 
of  one  lienholder  to  obtain  a  tax  title  to  the  disadvantage  of 
others  in  similar  relation  to  the  common  security  seems  to  be 
that,  as  the  law  gives  each  of  them  the  right  to  protect  the  se- 
curity by  making  a  redemption,  and  gives  the  red empti oner  a 
preferred  lien  to  the  extent  of  his  disbursement  for  that  purpose, 
it  would  be  inequitable  to  permit  him  to  waive  such  right  and 
become  a  purcliaser  at  the  sale,  and  thus,  by  an  expenditure  not 
greater  than  would  have  been  required  to  pay  the  tax,  exclude 
his  fellow-lienholders  from  all  participation  in  the  common 
fund.  The  proposition  seems  to  be  entirely  just,  while  the  op- 
posite rule  would  often  bring  about  manifestly  inequitable  re- 
sults. We  conclude,  therefore,  that  the  purchase  of  the  certifi- 
cate of  tax  sale  by  the  appellee  Wright  must  be  treated  as  a  re- 
demption, and  the  tax  deed  issued  to  him  on  such  sale  be  de- 
clared void.  The  appellee  Richart  holds  under  a  quitclaim 
deed  from  his  codefendant  Wright,  and  occupies  ^^^  no  stronger 
position  in  this  controversy  than  his  gi'antor.  Our  views  upon 
this  branch  of  the  case  render  it  unnecessary  to  consider  the 
question  raised  concerning  the  description  of  the  land  as  adver- 
tised and  sold  by  the  treasurer. 
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The  judgment    below  is    reversed,    and  cause  remanded  for 
further  proceedings  in  harmony  with  this  opinion. 


Who  may  Purchase  and  Enforce  a  Tax  Title  ia  considered  in  Mc- 
Farlane  v.  Grober,  70  Ark.  371,  91  Am.  St.  Rep.  84,  69  S.  W.  56,  and 
the  monographic  notes  to  Blake  v.  Howe,  15  Am.  Dec.  684-690;  Cone 
V.  Wood,  75  Am.  St.  Eep,  229-25S'.  At  page  244  of  this  last  note  it 
is  said  that  one  who  holds  a  mortgage  on  property  cannot  ordinarily 
defeat  a  prior  mortgage  by  acquiring  a  tax  title  thereto. 


BARCLAY  V.  ABRAHAM. 

[121  Iowa,  619,  96  N.  W,  1080.] 

WATERS— Subterranean. — The  waters  of  a  well-defined  sub- 
terranean stream  cannot  be  diverted  to  the  injury  of  an  adjoining 
land  owner,     (p.  366.) 

WATERS — Subterranean — BJiown  Channel — Burden  of  Proof. 

Subterranean  waters  are  presumed  to  be  percolating  unless  the 
supply  is  shown  to  be  from  a  known  and  defined  stream  or  channel, 
and  the  burden  of  proving  the  existence  of  such  channel  is  on  the 
one  asserting  its  existence,     (p.  366.) 

WATERS— Subterranean — Right  to  Use. — One  under  whose 
land  there  is  subterranean  percolating  water  may  make  such  bene- 
ficial use  thereof  as  he  may  choose,  but  lie  has  no  right  to  draw  from 
such  reservoir  within  the  earth  merely  to  waste  the  water  or  carry 
out  a  design  to  injure  those  having  equal  access  to  the  same  supply. 
(p.  368.) 

WATERS — Subterranean. — A  Land  Owner  has  no  Right  to 
CJoIlect,  Drain,  or  Divert  waters  percolating  through  the  earth,  merely 
to  carry  them  from  his  own  land  for  no  useful  purpose,  when  sucii 
action  on  his  part  will  have  the  effect  of  materially  injuring  or 
destroying  the  well  or  spring  of  another,  the  waters  of  which  are 
devotf'd  to  some  beneficial  use  connected  with  the  land  where  found. 
(p.  373.) 

W.  W.  Goodykoontz  and  Crooks  &  Snell,  for  the  appellant. 

C.  Whi taker,  for  the  appellee. 

^^^  LADD,  J.  The  particular  district  within  wliich  flowin!:^ 
wells  may  be  obtained  at  a  depth  varying  from  one  hundred  to 
two  hundred  feet  is  three  or  four  miles  in  length  by  about  one- 
half  mile  in  width,  following  the  direction  of  the  creek.  Within 
this  area  there  are  at  least  eleven  wells  wliich  are  now  or  have 
been  flowing  above  the  earth's  surface.  That  of  plaintiff,  near 
his  bam,  is  one  hundred  and  fifty-two  feet  deep.  The  well  sunk 
by  defendant  is  only  one  hundred  and  seven  feet  deep,  but  on 
ground  about  as  much  lower  as  the  difference.     Its  casings  are 
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three  inches  in  diameter,  and  the  flow,  when  uninterrupted,  has 
the  effect  of  stopping  plaintiff's  well  and  of  several  others.  It 
is  located  near  the  south  line  of  defendant's  land,  from  which 
the  water  runs  in  the  creek,  and,  save  that  necessary  for  about 
thirty  head  of  cattle,  is  without  benefit  to  him  or  anyone  else. 
The  water  in  excess  of  a  stream  one-fourth  inch  in  diameter,  to 
which  extent  the  district  court  directed  him  to  restrain  the  flow, 
is  absolutely  wasted,  and  so  done  without  excuse.  True,  he  pre- 
tended that  the  entire  flow  was  essential  to  prevent  clogging 
with  sand  or  gravel,  but  the  evidence  shows  conclusively  that 
this  was  less  likely  with  the  smallest  available  exit.  Again,  he 
pretended  to  have  in  contemplation  the  elevation  to  his  tenant's 
house,  across  the  eighty  acres,  up  some  forty  feet,  of  water  for 
domestic  use  by  the  operation  of  a  hydraulic  ram.  But  the  ex- 
tent of  his  preparation  therefor  was  the  reading  of  a  circular 
from  some  manufacturing  company.  There  was  no  proper 
showing  that  the  flow  permitted  would  be  inadequate  for  this 
purpose,  and  it  conclusively  appears  that  it  had  nothing  to  do 
with  his  insistency  upon  utterly  wasting  the  water  his  neighbors 
so  much  needed.  ®^^  Indeed,  the  record  indicates  strongly  his 
object  was  to  maliciously  cut  off  the  water  supply  of  a  well 
owner  other  than  plaintiff.  In  the  light  of  these  facts,  it  is  not 
very  important  that  we  determine  whether  the  water  was  sup- 
plied by  percolation  through  the  soil  or  a  well-defined  subterran- 
ean stream.  If  the  latter,  of  course  the  water  might  not  thus  be 
diverted:  Hougan  v.  Milwaukee  etc.  R.  E.  Co.,  35  Iowa,  558, 
14  Am,  Eep.  502 ;  Burroughs  v.  Saterlee,  67  Iowa,  396,  56  Am. 
Eep.  350,  25  N.  W.  808;  Willis  v.  Perry,  92  Iowa,  297,  60  N. 
W.  727. 

But  the  presumption  o])tains  that  such  waters  are  percolating 
waters,  unless  shown  to  be  supplied  by  a  stream  of  known  and 
defined  channel:  Gould  on  "Waters,  sees.  280,  281;  Hanson  v. 
McCue,  42  Cal.  303,  10  Am.  Rep.  299 ;  Tampa  Waterworks  Co. 
V.  Cline,  37  Fla.  586,  53  Am.  St.  Rep.  262,  20  South.  780; 
]\retcalf  V.  Nelson,  8  S.  Dak.  87,  59  Am.  St.  Rep.  746,  65  N.  W. 
911 ;  Wheatley  v.  Baugh,  25  Pa.  St.  528,  64  Am.  Dec.  721 ;  Huber 
T.  Mcrkel,  117  Wis.  355,  98  Am.  St.  Rep.  933,  94  N.  W.  354. 
And  it  follows  that  the  burden  of  proof  is  upon  those  asserting 
right  to  waters  below  the  surface,  on  the  ground  that  they  flow 
in  a  defined  and  known  channel,  to  establish  the  existence  of 
such  channel:  Black  v.  Ballymena  Commrs.,  17  L.  R.  Ir.  459; 
Huber  v.  Morkel,  117  Wis.  355,  98  Am.  St.  Rep.  933,  94  N.  W. 
354.     It  is  to  be  observed  that  the  mere  existence  of  the  channel 
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is  not  enough;  its  location  must  be  known  or  reasonably  ascer- 
tainable: Lybe's  Api>eal,  106  Pa.  St.  626,  51  Am.  Eep.  542; 
Collins  V.  Chartiers  Valley  Gas  Co.,  131  Pa.  St.  143,  17  Am.  St. 
Eep.  791,  18  Atl.  1012,  where  the  court  concludes  that  it  is 
clear,  '*from  the  principles  and  the  reasoning  of  all  the  cases, 
that  the  distinction  between  rights  in  .surface  and  in  subter- 
ranean waters  is  not  founded  on  the  fact  of  their  location  above 
or  below  the  ground,  but  on  the  fact  of  knowledge,  actual  or 
reasonably  acquirable,  of  their  existence,  location,  and  course. 
And  in  Black  v.  Ballymena  Commrs.,  17  L.  E.  Ir.  459 :  "So 
far  the  law  on  the  subject  is  clear;  ®^^  but  a  difficulty  appears 
still  to  exist  as  to  the  application  of  this  rule  by  reason  of  the 
use  of  the  word  *known'  in  connection  with  the  word  'defined,' 
and  it  does  not  seem  to  have  been  laid  down  as  yet  what  the 
nature  or  extent  of  the  knowledge  is  which  must  be  proved  to 
exist  in  order  to  constitute  the  riparian  relation.  It  cannot 
mean  that  a  channel  should  be  visible  throughout  its  course, 
which  would  be  an  impossibility,  from  the  very  fact  of  its  being 
subterranean.  In  considering  the  question,  the  knowledge  re- 
quired cannot  be  reasonably  held  to  be  that  derived  from  a  dis- 
covery in  part  by  excavation  exposing  the  channel,  but  must  be 
knowledge  by  reasonable  inference  from  existing  and  observed 
facts  in  the  natural,  or,  rather,  the  pre-existing,  condition  of  the 
surface  of  the  ground.  The  onus  of  proof,  of  course,  lies  on 
the  plaintiff  claiming  the  right,  and  it  lies  upon  him  to  show 
that  without  opening  the  ground  by  excavation,  or  having  re- 
course to  abstruse  speculations  of  scientific  persons,  men  of  or- 
dinary powers  and  attainments  would  know,  or  could  with  rea- 
sonable diligence  ascertain,  that  the  stream  when  it  emerges  into 
light  comes  from  and  has  flowed  through  a  defined  subterranean 
channel."  Surface  indications  of  a  stream  are  discussed  in 
Tampa  Waterworks  Co.  v.  Cline,  37  Fla.  58G,  53  xVm.  St.  Eep. 
262,  20  South.  780,  where  surface  depressions  extended  on  either 
side  of  a  spring;  in  Hale  v.  McLea,  53  Cal.  578,  where  a  line 
of  bushes  usually  found  nowhere  except  over  watercourses  ex- 
tended from  a  spring  on  adjoining  land:  See,  also,  Saddler  v. 
Lee,  66  Ga.  45,  42  Am.  Eep.  62;  Wheatley  v.  Baugli,  25  Pa.  St. 
528,  64  Am.  Dec.  721 ;  valuable  note  to  Wheelock  v.  Jacol)s,  67 
Am.  St.  Eep.  665.  In  the  instant  case  surface  indications  do 
not  aid  in  locating  a  stream  below.  The  mere  fact  that  the  ex- 
cessive flow  from  one  well  interrupted  that  of  several  others  did 
not  tend  to  point  out  the  location,  course,  or  even  existence  of  a 
subterranean  river  or  smaller  watercourse:  Taylor  v.  Welch,  6 
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Or.  199.  A  similar  result  would  be  as  likely  to  occur  when  tlie 
supply  is  derived  from  water  filtrating  ^-"^  through  the  soil  until 
caught  in  a  stratum  of  sand  and  gravel  lying  between  impervious 
layers  of  other  material :  See  Huber  v.  Merkel,  117  Wis.  355,  98 
Am.  St.  Eep.  933,  94  N.  W.  35-1.  Indeed,  the  fact  that  large 
quantities  of  sand  and  gravel  are  drawn  up  when  the  level  at 
which  water  is  reached  strongly  sustains  the  latter  view.  But 
we  need  go  no  further  than  to  say  there  is  nothing  in  the  record 
to  overcome  the  presumption  that  the  supply  of  the  entire  dis- 
trict is  percolating  water.  If  a  stream  one-half  mile  wide,  it 
could  scarcely  be  aifected  by  the  small  outlets  afforded  by  these 
wells.  If  a  number  of  narrower  streams  flow  beneath  the  sur- 
face, the  location  of  none  has  been  pointed  out  nor  appears  to  be 
ascei-tainable :  Chase  v.  Silverstone,  62  Me.  175,  16  Am.  Eep. 
419;  Taylor  v.  Welch,  6  Or.  199  ;  Greeneastle  v.  Hazelett,  23  Ind. 
189;  Haldeman  v.  Bruckhart,  45  Pa.  St.  514,  84  Am.'  Dec.  511; 
Gould  V.  Eaton,  111  Cal.  639,  2  Am.  St.  Rep.  201,  44  Pac.  319. 

This  being  true,  there  is  no  doubt  but  defendant  had  the  right 
to  make  such  beneficial  use  of  the  water  in  the  improvement  of 
his  land  as  he  might  choose.  But  it  does  not  follow  that  he  had 
the  right  to  draw  from  this  reservoir  within  the  earth  wherein 
nature  had  stored  water  in  large  quantities  for  beneficial  pur- 
poses merely  to  waste  or  carry  out  a  design  to  injure  those  hav- 
ing equal  access  to  the  same  supply.  Decisions  to  the  effect  that 
percolating  waters  are  to  be  treated  the  same  in  law  as  the  land 
in  wMch  found,  and  may  be  diverted,  consumed,  or  cut  off  with 
impunity,  without  liability  for  interfering  or  destroying  the 
supply,  are  numerous  in  this  country  and  England — too  numer- 
ous for  citation;  but  see  Wheatley  v.  Baugh,  25  Pa.  St.  528,  64 
Am.  Dec.  721,  Mayer  &  Aldeman  etc.  v.  Pickles,  [1895]  App. 
Gas.  587,  and  Prazier  v.  Brown,  12  Ohio  St.  294.  In  the  last 
of  these  cases  the  principle  underlying  tbe  right  to  such  waters, 
and  the  reasons  upon  which  it  rests,  were  thus  stated:  "In  the 
absence  of  express  contract  and  of  positive  authorized  legisla- 
tion, ^^^  as  between  proprietors  of  adjoining  lands,  the  law  rec- 
ognizes no  correlative  rights  in  respect  to  underground  waters 
percolating,  oozing,  or  filtrating  through  the  earth;  and  tliis 
mainly  from  considerations  of  public  policy :  1,  Because  the  ex- 
istence, origin,  movement,  and  course  of  such  waters,  and  the 
causes  which  govern  and  direct  their  movements,  are  so  secret, 
occult,  and  concealed  that  an  attempt  to  administer  any  set  of 
legal  rules  in  respect  to  them  would  be  involved  in  hopeless  un- 
certainty, and  would  be,  therefore,  practically  impossible;  2. 


Oct.  1903.]  Baeclay  v.  Abraham.  369 

Because  any  such  recognition  of  correlative  rights  would  inter- 
fere, to  the  material  detriment  of  the  commonwealth,  with 
drainage,  and  agriculture,  mining,  the  construction  of  highways 
and  railroads,  with  sanitary  regulations,  building,  and  the  gen- 
eral progress  of  improvement  in  works  of  embellishment  and 
utility."  An  examination  of  the  authorities,  however,  indicates 
that  they  proceed  upon  the  theory  that  the  right  thereto  relates 
to  the  beneficial  use  of  the  land,  and  is  connected  with  its  en- 
joyment for  the  purposes  of  agriculture,  mining,  trade,  improve- 
»  ment  and  the  like.  This  thought  is  emphasized  by  the  dicta  in 
many  decisions  to  the  effect  that  percolating  waters  may  not  be 
extracted  from  the  earth  to  the  injury  of  others  merely  to 
gratify  malice.  Thus,  in  the  leading  case  of  Wheatley  v.  Baugh, 
25  Pa.  St.  528,  64  Am.  Dec.  721,  the  court  declared  that  "neither 
the  civil  law  nor  the  common  law  permits  a  man  to  be  deprived 
of  a  well  or  spring  or  stream  of  water  for  the  mere  gratifica- 
tion of  malice.  The  reason  is  that  water,  like  air,  is  of  such 
a  nature  that  no  one  can  have  an  exclusive  right  in  it.  In 
the  process  of  evaporation  and  condensation  it  is  sent  in  re- 
freshing-showers all  over  the  earth.  In  its  descent  into  the 
ocean  it  necessarily  passes  from  one  to  the  other,  and  is  intended 
for  the  benefit  of  all.  The  right  of  each  is  more  or  less  depend- 
ent upon  that  of  his  neighbor":  See,  also,  Greenleaf  v. 
^^  Francis,  18  Pick.  119,  where  it  was  held  that  an  owner  may 
dig  a  well  in  any  part  of  his  land,  even  though  the  water  in 
his  neighbor's  well  be  diminished,  but  with  this  limitation,  that 
in  doing  so  he  is  not  actuated  by  a  malicious  intent  to  deprive 
his  neighbor  of  water  without  benefit  to  himself.  The  right  be- 
ing conceded,  possibly  the  intent  with  which  exercised  would  be 
immaterial.  On  this  point  the  authorities  are  in  conflict:  See 
Chesley  v.  King,  74  Me.  164,  43  Am.  Eep.  569  ;  Huber  v.  Merkel, 
117  Wis.  355,  98  Am.  St.  Ptep.  933,  94  X.  W.  354. 

The  important  intimation  to  which  we  wish  to  direct  atten- 
tion is  that  with  respect  to  the  beneficial  use.  A  decided  tend- 
ency to  depart  from  the  strict  rules  of  the  common  law  with  re- 
spect to  percolating  waters  in  the  adjustment  of  modern  con- 
ditions is  manifest  in  recent  decisions.  In  the  well-considered 
case  of  Stillwater  Water  Co.  v.  Farmer,  89  Minn.  58,  99  Am.  St. 
Eep.  541,  93  N.  W.  907,  the  supreme  court  of  Minnesota  held 
that  subsurface  water  might  not  be  drained  from  his  land  by 
an  o^\^ler  merelv  to  pour  it  into  a  sewer,  when  tins  resulted  m 
depriving  a  com^panv  of  the  supply  from  which  it  furnished  the 
people  of  a  cih^  There  the  plaintiff  supplied  water  for  domes- 
Am.  St.  Rep-.  Vol.  100-24 
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tic  purposes  to  the  people  of  the  city  of  Stillwater  from  a  spring 
about  which  it  had  constructed  a  wall  some  six  feet  in  diameter. 
This  was  within  a  few  feet  from  the  boundary  line  between  the 
company's  and  Farmer's  land.  Near  this  line,  and  not  more 
than  ten  feet  from  the  center  of  the  spring.  Farmer  excavated  a 
trench,  and  placed  in  it  a  ten-inch  tile  drain  connected  with  the 
city  sewer.  As  a  result  percolating  waters  were  drawn  away 
from  the  spring,  where  they  would  naturally  have  gone,  materi- 
ally affecting  the  supply  of  water  in  the  spring.  Thereupon  the 
company  made  a  cluinge  in  the  outlet  and  in  the  mains  to  guard 
against  such  loss;  whereupon  Farmer  began  to  lay  his  tile  at 
a  lower  level,  commencing  at  the  sewer.  A  temporary  injunc- 
tion was  ^^"^  granted,  and  in  a  well-considered  opinion  tlie 
court  held  that  defendant  might  not  even  collect  percolating 
waters  merely  to  squander  them  to  the  detriment  of  his  neighbor. 
The  theory  of  tlie  decision  is  that,  while  ownership  of  the  soil 
extends  to  the  center  of  the  earth,  it  is  somewhat  restrained  by 
the  maxim,  "Sic  utere  tuo  ut  alienum  non  laedas."  The  court 
directs  attention  to  the  fact  that  in  nearly  every  case  where  the 
right  to  collect  or  divert  percolating  waters  has  been  upheld  this 
has  been  for  some  beneficial  purpose,  and  pertinently  suggests 
that  there  is  no  good  reason  for  not  applying  the  doctrine  of 
correlative  rights  in  such  a  case,  and  that  such  application  will 
not  interfere  with  proper  improvement  of  land,  but  tend  to  pro- 
mote the  general  welfare  of  all  citizens  alike.  The  rule  ap- 
proved is  thus  stated:  "Except  for  the  benefit  and  improvement 
of  his  own  property  or  for  his  own  beneficial  use,  the  owner  of 
land  has  no  right  to  drain,  collect,  or  divert  percolating  waters 
thereon,  when  such  acts  will  destroy  or  materially  injure  the 
spring  of  another  person,  the  waters  of  which  spring  are  used  by 
the  general  public  for  domestic  purposes.  He  must  not  drain, 
collect^  or  divert  such  waters  for  the  sole  purpose  of  wasting 
them.  Briefly  stated,  a  land  owner  must  not  collect  and  wan- 
tonly waste  percolating  waters,  which  would  otherwise  be  or  have 
theretofore  been  appropriated  by  his  neighbor  for  the  general 
welfare  of  the  people." 

The  doctrine  of  correlative  rights  between  land  owners  re- 
specting the  appropriation  and  use  of  percolating  waters  has 
been  broadly  applied  in  New  Hampshire  (Bassett  v.  Salis])ury 
Mfg.  Co.,  43  N.  H.  569,  83  Am.  Dec.  179;  Swett  v.  Cutts,  50 
N.  H.  439,  9  Am.  Eep.  276),  where  the  court  declared  that  no 
good  reason  could  be  given  why  it  should  not  be  applicable  in 
all  cases  where  the  rights  of  owners  of  adjoining  lands  to  collect 
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and  use  percolating  waters  are  in  apparent^  though  not  real, 
hostility.  The  courts  of  New  York  seem  to  have  held  that  the 
owner  of  land  may  ^^^  not  sink  wells  on  his  own  land  from 
which^  by  the  use  of  pumps  of  potential  force  and  reach,  he  may 
drain  the  percolating  waters  from  the  premises  of  his  neighbors 
to  their  injury,  merely  for  the  purpose  of  merchandising  the 
water  to  consumers  distant  from  the  land:  Forbell  v.  City  of 
New  York,  164  N.  Y.  522,  79  Am.  St.  Eep.  666,  58  N.  E.  644. 
In  that  case  it  was  said :  "In  the  absence  of  contract  or  enact- 
ment, whatever  it  is  reasonable  for  the  owner  to  do  with  his 
subsurface  water,  regard  being  had  to  the  definite  rights  of 
others,  he  may  do.  He  may  make  the  most  of  it  that  he  reason- 
ably can.  It  is  not  unreasonable,  so  far  as  it  is  now  apparent 
to  us,  that  he  should  dig  wells^  and  take  therefrom  all  the  water 
that  he  needs,  in  order  to  the  fullest  enjoyment  and  usefulness 
of  his  land  as  land,  either  for  purposes  of  pleasure,  abode,  pro- 
ductiveness of  soil,  trade,  manufacture,  or  for  whatever  else  the 
land  as  land  may  serve.  He  may  consume  it,  but  must  not  dis- 
charge it  to  the  injury  of  others.  But  to  fit  it  up  with  wells 
and  pumps  of  such  pervasive  and  potential  reach  that  from  their 
base  the  defendant  can  tap  the  water  stored  in  the  plaintiff's 
land,  and  in  all  the  region  thereabout,  and  lead  it  to  his  own 
land,  and  by  merchandising  it  prevent  its  return,  is,  however 
leasonal^le  it  may  appear  to  the  defendant  and  its  customers, 
unreasonable  as  to  the  plaintiff  and  the  others  whose  lands  are 
thus  clandestinely  sapped,  and  their  value  impaired.'^  The 
opinion  seems  to  be  grounded  upon  the  notion  that  extracting 
the  water  by  force  constituted  a  trespass,  and  the  court,  appar- 
ently in  recognizing  a  departure  from  previous  decisions,  added : 
"We  more  readily  conclude  to  affirm  because  the  immunity 
from  liability  which  defendant  claims  violates  our  sense  of  jus- 
tice. It  seems  to  pervert  just  rules  to  unjust  purposes.  It  does 
wrong  under  the  letter  of  the  law,  in  defiance  of  its  spirit." 
Smith  V.  City  of  Brooklyn,  18  App.  Div.  340,  46  N.  Y.  Supp. 
1-1],  is  referred  to  approvingly.  In  that  case,  upon  full  con- 
sideration, the  ^^^  court  declared  that,  while  waters  might  be 
extracted  from  tlie  depths  for  the  reasonable  use  or  improvement 
of  the  land,  the  law  will  not  allow  this  to  be  done  for  some  pur- 
pose unconnected  with  the  use,  improvement,  or  enjoyment  of 
the  land  itself  to  the  detriment  of  adjoining  owners:  See  same 
case  on  appeal.  Smith  v.  City  of  Brooklyn,  160  N.  Y.  357,  54 
N.  E.  787. 
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It  is  not  necessary  to  go  to  this  extent  in  order  to  sustain  the 
decree  in  this  case.  The  water  from  defendant's  well,  in  ex- 
cess of  that  allowed  him  by  the  court,  fell  to  the  earth,  and  im- 
mediately flowed  from  his  land  on  that  of  a  neighbor  below. 

He  proposed  to  draw  the  percolating  waters,  not  to  supply 
the  people  of  a  great  city,  but  to  waste  without  advantage  to 
anyone.  In  principle  the  case  is  like  that  of  Stillwater  Water 
Co.  V.  Farmer,  89  Minn.  58,  99  Am.  St.  Eep.  541,  93  N.  W.  907, 
and  we  are  inclined  to  approve  the  doctrine  therein  announced. 
A  contrary  conclusion  would  permit  defendant  by  allowing  his 
well  to  flow  at  full  capacity,  not  only  to  stop  plaintiff's  well, 
but  every  other  well  in  the  neighborhood,  and  this  without  the 
slightest  benefit  to  himself.  Indeed,  this  is  precisely  what  he 
has  threatened  if  interfered  with.  May  one  man  thus  waste 
the  waters  stored  by  nature  for  the  community  and  wantonly 
deprive  it  of  their  use?  Are  the  courts  powerless  to  remedy 
such  a  wrong?  The  supreme  court  of  Wisconsin  seems  to  have 
so  held:  Huber  v.  Merkel,  117  Wis.  355,  98  Am.  St.  Eep.  933, 
94  N.  W.  354.  A  distinction  between  an  injury  to  the  quality 
of  the  neighbor's  land,  as  in  Forbell  v.  City  of  ISTew  York,  and 
to  the  enjoyment  of  its  use,  is  suggested,  but  this  is  not  sub- 
stantial :  See,  also^  Hague  v.  Wheeler,  157  Pa.  St.  324,  37  Am. 
St.  Eep.  73r),  27  Atl.  714.  Certainly  no  good  reason  can  be 
found  for  allowing  the  owner  of  land  to  draw  subsurface  water 
therefrom  merely  to  waste,  when  this  results  in  draining  like 
water  from  his  neiglibor's  land,  to  his  detriment  in  its  use  and 
enjoyment.  Water  moves  so  readily  from  one  place  to 
^^^  another  that  any  definite  portion  of  it  cannot  be  said  to  be 
the  property  of  the  owner  of  the  soil  until  in  some  way  reduced 
io  control.  The  Avater  flowing  in  defendant's  well  may  have 
been  from  plaintiff's  land  or  that  of  some  other  well  owner, 
a  moment  previous.  In  this  re.speet  it  differs  from  minerals 
beneath  the  surface,  and  is  more  like  natural  gas,  which  may  not 
be  allowed  to  escape  by  a  land  owner,  when  not  made  use  of,  to 
tlie  detriment  of  his  neighbors:  Ohio  Oil  Co.  v.  State.  150  Ind. 
G98,  50  N.  E.  1124;  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  190, 
20  Sup.  Ct.  Eep.  576. 

Possibly  he  may  waste  that  on  his  own  land,  if  he  can  do  so 
without  draining  water  from  liis  neighl)or's.  But  the  source  of 
the  supply  of  percolating  waters  can  seldom  be  determined,  and 
this  is  one  of  the  main  reasons  for  permitting  its  free  appro- 
])riation  by  the  owner  of  the  soil.  A  different  rule  would  un- 
doubtedly restrict  the  use  and  improvement  of  land.     But  the 


Oct.  1903.]  Barclay  v.  Abraham.  373 

prevention  of  carrying  the  water  from  the  land  of  the  owner 
for  the  purposes  of  commerce  or  waste  cannot  retard  the  im- 
provement of  the  land  itself,  and  there  is  no  just  ground  for 
tolerating  such  diversion  when  the  direct  result  is  to  deprive 
the  adjoining  land  owners  by  the  incidental  drainage  of  their 
land  of  a  supply  of  water  from  the  same  natural  reservoir. 
This  would  be  extracting  the  subterranean  water  from  the  ad- 
joining land  to  its  injury,  without  any  counter  benefit  to  the 
land  through  which  taken.  This  is  a  stronger  case  for  the  in- 
terference of  a  court  of  equity  than  Forbell  v.  City  of  New 
York,  164  N.  Y.  522,  79  Am.  St.  Eep.  666,  58  X.  E.  644. 
There  the  drainage  rendered  the  adjoining  land  unfit  for  the_^ 
growth  of  watercresses,  which  had  formerly  been  raised  upon 
it;  here  it  destroyed  the  water  supply  essential  for  its  custom- 
ary use  and  enjoyment.  There  the  drainage  was  to  secure 
water  to  distribute  to  the  inhabitants  of  a  great  city  for  profit ; 
here  the  object  was  to  turn  it  into  a  creek  to  flow  unused  in 
any  way  down  to  another's  land  below.  The  soundness  of 
**^^  some  of  the  reasoning  of  the  Forbell  case  may  well  be 
doubted.  The  exertion  of  the  force  there  was  in  the  removal 
of  the  subterranean  waters  in  the  city's  land,  and  the  only 
suction  occasioned  was  by  emptying  a  cavity  into  which  the 
water  naturally  drained  from  the  surrounding  country.  It  is 
at  least  exceedingly  doubtful  whether  this  constituted  trespass. 
In  a  lesser  degree  this  happens  whenever  the  sinking  of  one 
well  has  the  effect  of  drying  up  another.  The  doctrine  of 
Smith  V.  City  of  Brooklyn,  160  N.  Y.  357,  54  N.  E.  787,  that 
the  free  use  of  such  waters  is  limited  to  the  improvement,  use, 
and  enjoyment  of  the  land  from  which  taken,  and  cannot  be 
carried  away  for  the  purposes  of  commerce,  to  the  injury  of  the 
premises  of  an  adjoining  owner,  has  the  better  reason  for  its 
support.  But  we  need  not  go  this  far,  even  to  sustain  the  de- 
cree of  the  district  court,  as  in  the  case  at  bar  the  owner  derived 
no  benefit  from  the  sale  or  use  of  the  water.  As  said,  the  case 
is  in  principle  like  Stillwater  Water  Co.  v.  Farmer,  89  Minn. 
58,  99  Am.  St.  Eep.  541,  93  N.  E.  907.  The  doctrine  there 
announced  is  in  harmony  with  good  morals.  It  interferes  with 
no  valuable  right  of  the  defendants.  It  shields  from  destruc- 
tion property  rights  of  great  value  belonging  to  the  plaintiff  and 
others.  It  goes  no  further  than  to  say  that  a  land  owner  may 
not  collect,  drain,  or  divert  waters  percolating  througli  the  earth 
merely  to  carry  from  his  own  land  for  no  useful  pur])ose, 
when  such  action  on  his  part  will  have  the  effect  of  materially 
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injuring  or  destroying  the  well  or  spring  of  another^  the  waters 
of  which  are  devoted  to  some  beneficial  use  connected  with  the 
land  where  found.  It  applies  in  principle  the  doctrine  of  cor- 
relative rights  to  the  control  of  subsurface  waters  whenever  the 
appropriation  proposed  is  unconnected  with  the  use,  enjoyment, 
or  improvement  of  the  land  from  which  taken. 
Affirmed. 

Deemer,  J.,  concurs  in  result. 


The  Questions  Involved  in  the  Principal  Case  will   be  found  discussed 
in  the  recent  note  to  Katz  v.  Walkinshaw,  99  Am.  St.  Eep.  66-75. 


SWIGEET  &  HOWAED  v.  TILDEK 
[121  Towa,  650,  97  N.  W.  82.] 

RESTRAINT  OF  TRADE. — Contracts  in  Themselves  Reason- 
able and  based  upon  good  consideration,  will  be  enforced  according 
to  the  rights  of  the  respective  parties  thereto,  although  it  may  appear 
that  in  some  respects,  or  in  a  limited  way,  the  enforcement  of  such 
contracts    has,  for  a  result,  the  partial  restraint  of  trade,      (p.  378.) 

RESTRAINT  OF  TRADE —Test  of  Validity  of  Contract.— 
Contracts  in  restraint  of  trade  are  valid  if  the  restraint  is  such 
only  as  affords  a  fair  protection  to  the  interests  of  the  person  in 
whose  favor  they  are  given,  and  not  so  large  as  to  interfere  witli  the 
interests  of  the  public.  The  restriction  as  to  time  and  place  must 
be  reasonable,  not  oppressive,  or  out  of  proportion  to  the  benefits 
which  the  vendee  maj^,  in  reason,  expect  to  flow  from  the  restrictive 
measures  of  the  contract,     (p.  379.) 

RESTRAINT  OF  TRADE— Sale  of  Business  and  Goodwill — 
Public  Policy. — A  contract,  based  on  a  good  consideration,  for  the 
sale  of  the  goodwill  of  a  mail  order  shirt  business,  with  an  agree- 
ment, without  limitation  of  time,  to  abstain  from  engaging  in  the 
shirt  business  within  a  radius  of  one  hundred  miles  of  a  specified 
city,  and  not  to  engage  in  the  shirt  business  or  in  selling  shirts  in 
two  states  named  for  a  period  of  ten  years,  is  not  opposed  to  public 
policy  as  being  in  general  restraint   of  trade,     (pp.   380,   381.) 

Carr  &  Parker  and  Dunshee  &  Dorn,  for  the  appellants. 

Clark  &  Clark,  for  the  appellee. 

«'"54  BISHOP,  C.  J.  It  will  be  observed  that,  by  the  con- 
tract in  question,  defendant  agreed,  without  limitation  of  time, 
to  abstain  from  engaging  in  the  shirt  business  within  a  radius 
of  one  hundred  miles  of  Des  IMoines;  that,  as  related  to  the 
states  of  Iowa  and  Nebraska  generally,  the  agreement  provides 
for  a  time  limit  of  ten  years.     Taking  the  facts  as  stated  in  the 
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petition  to  be  true — and,  as  far  as  well  pleaded,  the  demurrer 
admits  the  truth  thereof — it  is  manifest  that  the  alleged  con- 
duet  on  the  part  of  defendant  does  now,  and,  unless  he  be  re- 
strained therefrom^  will  continue  to,  interfere  with,  and  work 
injury  and  damage  to  the  property  rights  and  business  interests 
of  plaintiffs.  It  is  certain  that  the  defendant  possessed  valu- 
able rights,  and  without  dispute  these  were  in  the  nature  and 
character  of  property  rights.  It  was  in  consideration  of  a 
transfer  of  such  to  plaintiffs  that  they  entered  into  the  contract 
of  purchase,  and  paid  the  consideration  price.  It  would  seem 
that  common  fairness  requires  that  plaintiffs  should  be  pro- 
tected in  the  rights  thus  acquired  by  them,  unless,  forsooth, 
some  consideration  of  general  public  policy  dictates  that  their 
complaint  should  go  unheard.  That  the  attempted  restriction 
is  ®^*  against  public  policy,  and  therefore  void,  is  the  sole  con- 
tention on  behalf  of  appellee.  It  is  said  that  the  contract,  hav- 
ing application  to  the  entire  states  of  Iowa  and  Nebraska,  is 
one  in  general  restraint  of  trade;  that  the  one  liundred  mile 
restriction  is  a  limitation  in  pretense  only,  while  covering  prac- 
tically the  entire  state;  and  that  the  same  cannot  l)e  upheld,  be- 
cause the  contract  being  indivisible,  if  one  part  is  void  all  parts 
are  void. 

The  doctrine  that  contracts  in  general  restraint  of  trade  arc 
to  be  held  void  as  against  public  policy  found  root  early  in  the 
development  of  our  system  of  law,  and  recognition  of  such  doc- 
trine has  continued  down  to  the  present  time,  but  with  more 
or  less  of  modification  as  different  courts  have  been  called  upon 
to  make  practical  application  thereof.  Fonnerly,  in  the  en- 
forcement of  this  doctrine  the  rights  of  the  immediate  parties 
to  a  contract,  as  between  themselves,  were  put  entirely  out  of 
view  until  it  had  been  determined  that  the  contract  was  not 
one  the  enforcement  of  which  would  operate  as  an  encroacli- 
]nent  upon  the  interests  of  the  general  public.  The  reason  of 
the  rule  is  said  to  be  twofold — that  such  restraints  work  injury 
to  the  public  by  depriving  it  of  the  industry  of  the  restricted 
party  in  the  vocation  for  which  he  is  best  adapted,  as  well  as 
by  the  tendency  thereof  to  throw  the  person  so  restrained  upon 
the  public  for  support,  or  compel  him  to  expatriate  himself  an<l 
transfer  his  residence  and  allegiance  to  some  other  state  or 
country  in  order  to  pursue  his  occupation;  also  tluit  the  tend- 
ency of  such  restraint  is  to  foster  monopolies,  prevent  competi- 
tion, enlumce  prices,  and  might  ultimately  enable  organized 
capital  to  silence  all  competition,  become  the  sole  producer,  and 
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place  the  public  at  its  mercy.  The  following  cases  will  serve 
to  illustrate:  Alger  v.  Thatcher,  19  Pick.  51,  31  Am.  Dec.  119; 
Wright  V.  Eyder,  36  Cal.  342,  95  Am.  Dec.  186;  Western  W. 
Assn.  V.  StaVkey,  84  Mich.  76,  22  Am.  St.  Eep.  686,  47  N. 
W.  604;  656  I  Smith's  Leading  Cases,  9th  ed.,  694.  In  view, 
however,  of  the  ever-changing  conditions  of  trade,  commerce, 
the  mechanic  arts,  etc.,  and  the  diversity  of  interests  which  ob- 
tain in  the  various  states  and  countries  it  must  be  manifest  that 
there  can  be  no  single  standard  respecting  public  policy.  This 
is  true  to  the  extent  that  it  frequently  happens  that  in  certain 
respects  the  policy  of  one  state  is  found  to  be  the  exact  opposite 
of  that  maintained  by  another;  and,  even  where  there  is  no 
essential  difference  in  the  matter  of  abstract  definition,  it  may 
be  certain  that  self-interest  viewed  from  the  standpoint  of  lo- 
cality more  or  less  immediate,  will  enter  into  and  dominate 
the  side  of  practical  application.  Now,  in  this  country  we  have 
no  such  conditions  as  existed  when  the  doctrine  was  first  pro- 
mulgated. In  a  recent  case  it  has  been  well  said :  "Public 
policy  is  a  variable  test.  In  the  days  of  the  early  English  cases, 
one  who  could  not  work  at  his  trade  could  hardly  work  at  all. 
The  avenues  to  occupation  were  not  as  open  nor  as  numerous  as 
now,  and  one  rarely  got  out  of  the  path  he  started  in.  Con- 
tracting not  to  follow  one's  trade  was  about  the  same  as  con- 
tracting to  be  idle,  or  to  go  abroad  for  employment.  But  this 
is  not  so  now.  It  is  an  every-day  occurrence  to  see  men  busy 
and  prosperous  in  other  pursuits  than  those  to  which  they  were 
trained  in  youth,  as  well  as  to  see  them  change  places  and  oc- 
cupations without  depriving  themselves  of  the  means  of  liveli- 
hood, or  the  state  of  the  benefit  of  their  industry.  It  would 
therefore  be  absurd,  in  the  light  of  this  common  experience,  now 
to  say  that  a  man  shuts  himself  up  to  idleness  or  to  expatriation, 
and  thus  injures  the  public,  when  he  agrees,  for  a  sufficient  con- 
sideration, not  to  follow  some  one  calling  within  the  limits  of 
some  particular  state.  There  is  no  expatriation  in  moving  from 
one  state  to  another,  and  from  such  removals  a  state  would  be 
likely  to  gain  as  much  as  it  would  lose" :  Herreslioff  v.  Bouti- 
neau,  17  P.  I.  3,  ^s''  33  Am.  St.  Rep.  850,  19  Atl.  712.  Again, 
in  Wood  V.  Wliitehead,  165  X.  Y.  545,  59  X.  E.  357,  it  is  said : 
"The  doctrine  which  avoids  a  contract  for  being  one  in  re- 
straint of  trade  is  founded  upon  a  public  policy.  It  has  its 
origin  at  a  time  when  the  field  of  human  enterprise  was  limited, 
and  when  each  man's  industrial  activity  was  more  or  less  neces- 
sary to  the  material  well-being  and  welfare  of  his  community 
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and  of  the  state.  The  conditions  which  made  so  rigid  a  doc- 
trine reasonable  no  longer  exist.  In  the  present  practically  un- 
limited field  of  human  enterprise  there  is  no  good  reason  for 
restricting  the  freedom  to  confract,  or  for  fearing  injury  to  the 
public  from  contracts  which  prevent  a  person  from  carrying  on 
a  particular  business.  Interference  would  only  be  justifiable 
when  it  was  demonstrable  that  in  some  way  the  public  interests 
were  endangered" :  See,  also,  Diamond  Match  Co.  v.  Eoeber, 
106  N.  Y.  473,  60  Am.  Eep.  464,  13  N".  E.  419 ;  Leslie  v.  Lorril- 
lard,  110  N.  Y.  519,  18  N.  E.  363.  To  anyone  at  all  familiar 
with  present  day  conditions,  it  requires  no  argument  to  demon- 
strate that  public  policy  requires  that  in  trade  matters  there 
shall  be  no  restraints  imposed,  save  in  those  instances  where 
it  is  clearly  made  to  appear  that  the  public  welfare  would  be 
otherwise  seriously  endangered.  And  an  all-important  factor 
in  business  life  is  the  right  of  individual  contract — the  right  to 
buy  and  sell,  to  bargain  and  convey  at  will.  The  demand  for 
recognition  of  this,  coming  up  from  the  world  of  business,  has 
been  heard  and  countenance  given  thereto,  by  legislatures  and 
courts  everywhere.  So,  too,  note  has  been  taken  of  the  baneful 
results  which  follow,  seemingly  with  inevitable  certainty,  from 
giving  sanction  even  negatively  to  acts  or  conduct  involving 
fraud  or  dominated  by  bad  faith.  Certainly  it  is  not  going  too 
far  to  say  that  there  can  be  no  sound  public  policy  which 
operates  to  give  countenance  to  the  open  disregard  and  **"®  vio- 
lation of  personal  contracts  entered  into  in  good  faith  and  upon 
good  consideration.  A  recent  expression  of  the  English  court 
of  appeals  on  the  subject  rings  true.  In  Underwood  v.  Barber, 
68  L,  J.  Ch.  Div.  201,  it  is  said:  "If  there  is  one  thing  more 
than  another  which  is  essential  to  the  trade  and  commerce  of 
this  country,  it  is  the  inviolability  of  contracts  delil)erately  en- 
tered into;  and  to  allow  a  person  of  mature  age,  and  not  im- 
posed upon,  to  enter  into  a  contract  to  obtain  the  benefit  of  it, 
and  then  to  repudiate  it  and  the  obligations  which  he  has  under- 
taken, is  prima  facie,  at  all  events,  contrary  to  the  interests  ol 
any  and  every  country." 

It  has  thus  come  to  be  the  rule  of  the  cases  in  most  juris- 
dictions that  a  contract  in  itself  reasonable  and  based  upon  good 
consideration  will  be  enforced  according  to  the  rights  of  the 
respective  parties  thereto,  and  this  notwithstanding  it  may  a])- 
pear  that  in  some  respects  or  in  a  limited  way  tlic  onforcenieiit 
of  such  contract  has  for  a  result  a  partial  restraint  of  trade. 
Several  of  our  own  cases  make  it  certain  that  such  is  the  rule  in 
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this  state:  Heichew  v.  Hamilton,  3  G.  Greene,  596;  Hedge  v. 
Lowe,  47  Iowa,  137;  Smalley  v.  Greene,  53  Iowa,  241,  35  Am. 
Eep.  367,  3  N".  W.  78;  Cliapin  \  Brown,  83  Iowa,  160,  33  Am. 
St.  Eep.  297,  48  N.  W.  1074.  See,  also,  the  following  recent 
cases  from  other  jurisdictions  in  which  the  doctrine  has  found 
application:  Diamond  Match  Co.  v.  Eueber,  106  N.  Y.  473, 
60  Am.  St.  Eep.  464,  13  N.  E.  419 ;  Herreshoff  v.  Boutineau, 
17  E.  I.  3,  33  Am.  St.  Eep.  850,  19  Atl.  713 ;  Cowan  v.  Fair- 
brother,  118  K  C.  406,  54  Am.  St.  Eep.  733,  24  S.  E.  313; 
Wood  V.  Whitehead  Bros.  Co.,  165  N.  Y.  545,  59  N.  E.  357; 
Anchor  Electric  Co.  v.  Hawkes,  171  Mass.  101,  68  Am. 
St.  Eep.  403,  50  N.  E.  509;  Trenton  Potteries  Co.  v.  Oly- 
phant,  58  K  J.  Eq.  507,  78  Am.  St.  Eep.  613,  43  Atl. 
723.  It  is  to  be  noted,  however,  that  a  distinction  is  gen- 
erally drawn  and  with  much  force,  between  those  trades 
or  avocations,  on  the  one  hand,  in  which  the  general  pub- 
lic, as  such,  has  some  special  interest,  as  for  instance, 
*^^  common  carriers,  water  and  light  companies,  and  others 
of  a  quasi  public  character,  and  those  trades  and  avocations,  on 
the  other  hand,  in  which  the  interest  does  not  arise  out  of  a 
common  necessity,  or  is  not  otherwise  a  matter  of  common  con- 
cern to  the  general  public,  but  which  serve  rather  to  minister 
to  the  convenience  or  gratify  the  desires,  tastes,  etc.,  of  such  in- 
dividual members  of  the  community  as  care  to  extend  their 
patronage.  The  reason  for  this  is  apparent.  Take  the  case 
of  a  city  in  which  water  is  supplied  to  the  inhabitants  from 
two  or  more  general  sources,  each  under  the  control  of  a  separate 
private  ownership.  Now,  a  contract  between  such  owners,  v/hat- 
ever  the  consideration  as  between  themselves,  providing  for  the 
shutting  off  of  all  such  sources  of  supply  but  one,  would  serve 
to  create  a  monopoly,  and  would  certainly  be  so  far  repugnant 
to  the  general  public  interest  that  the  courts  would  refuse  to 
enforce  the  same.  The  case  of  Chapin  v.  Brown,  83  Iowa,  160, 
33  Am.  St.  Eep.  397,  48  X.  W.  1074,  furnishes  a  further  illus- 
tration. It  there  appeared  that  all  dealers  doing  business  in 
Storm  Lake  who  had  theretofore  engaged  in  the  purchase  of 
butter  from  the  farmers  of  the  surrounding  country  entered  into 
a  contract  with  plaintiff  to  the  effect  that  they  would  discon- 
tinue such  business,  and  give  plaintiff  sole  and  exclusive  control 
thereof.  Here  was  an  interest  common  to  all  the  farmers  re- 
siding within  the  trade  circle  of  Storm  Lake,  and  the  court 
hold  that  the  contract  was  void  as  against  public  policy,  for  the 
reason  that  the  direct  tendencv  and  effect  thereof  was  to  create 
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a  monopoly.  But  to  our  minds  the  reasoning  which  proves 
satisfactory  in  such  cases  loses  quite  all  its  force  when  applied 
to  a  case  where,  as  for  illustration^  two  out  of  one  hundred  or 
one  thousand  shirt  dealers  agree  between  themselves,  upon  a 
sufficient  consideration,  and  without  any  purpose  to  control  the 
trade  generally,  that  the  one  will  "not  engage  in  business  in 
competition  with  the  other.  And  this  more  especially  where 
one  sells  out  his  business,  including  the  goodwill  *^^  thereof, 
to  the  other.  In  such  cases  the  interest  of  the  general  public, 
from  a  trade  standpoint,  is  infinitesimal.  We  have  simply  the 
substitution  of  one  tradesman  for  another. 

In  giving  application  to  the  present  day  doctrine,  it  has  been 
said  that  the  true  test  is  whether  the  restraint  is  such  only  as 
to  afford  a  fair  protection  to  the  interests  of  the  party  in  favor 
of  whom  it  is  given,  and  not  so  large  as  to  interfere  with  the 
interests  of  the  public.  And  the  restriction  must  be  reason- 
able, not  oppressive,  or  out  of  proportion  to  the  benefits  which 
the  vendee  may,  in  reason,  expect  to  flow  from  the  restrictive 
features  of  the  contract.  In  Hubbard  v.  Miller,  27  Mich.  15, 
15  Am.  Eep.  153,  it  is  said:  ^^If,  considered  with  reference  to 
the  situation,  business  and  objects  of  the  parties,  and  in  the 
light  of  all  the  surrounding  circumstances  with  reference  to 
which  the  contract  was  made,  the  restraint  contracted  for  ap- 
pears to  have  been  for  a  just  and  honest  purpose,  for  the  pro- 
tection of  the  legitimate  interests  of  the  party  in  whose  favor 
it  is  imposed,  reasonable  as  between  them  and  not  specially  in- 
jurious to  the  public,  the  restraint  will  be  held  valid."  And 
this  language  is  quoted  approvingly  in  Hedge  v.  Lowe,  47  Iowa, 
137.  Now,  whether  a  contract  is  reasonable  in  respect  of  the 
length  of  time  dviring  which  the  restriction  is  to  run,  and  in 
respect  of  the  scope  of  territory  which  is  to  be  covered  thereby, 
as  applied  to  a  case  like  the  one  before  us,  it  would  seem  that 
the  fair  and  full  protection  of  the  business  and  goodwill  which 
the  vendee  has  purchased  and  paid  for  may  well  be  accepted 
as  the  test.  Certainly,  the  restriction  ought  not  to  be  wider  in 
the  scope  of  its  operation,  and  there  can  be  no  good  reason  for 
confining  it  to  any  narrower  limits.  It  follows  naturally  tliat 
each  case  must  be  governed  in  the  main  by  its  own  facts.  Take, 
for  instance,  the  case  of  Hedge  v.  Lowe,  47  Iowa,  137.  Tlicre 
it  appeared  that  Lowe  had  sold  bis  stock  of  goods  at  Winterset 
to  Hedge,  and,  in  connection  *'*'^  therewith,  had  agreed  that 
he  would  not  engage  in  the  same  business  at  Wintersot  or 
vicinity  for  a   period  of    five  years.     There    was  no  suggestion 
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that  the  restriction  as  to  time  or  territory  was  unreasonahle,  and 
such  could  not  have  been  well  urged^  in  view  of  the  fact  that 
the  business  was  carried  on  at  retail,  and,  of  necessity,  confined 
to  the  town  where  located  and  its  vicinity;  and  five  years  was 
not  thought  an  unreasonable  time  in  which  to  enable  the  pur- 
chaser to  convert  the  goodwill  of  the  vendor  into  a  goodwill 
jjersonal  to  himself.  But  manifestly  there  are  trades  and 
employments  which,  from  their  nature,  cannot  be  and  are  not 
confined  to  local  limits.  The  business  of  a  wholesale  merchant 
in  the  city  of  Des  Moines  will  serve  to  illustrate.  His  trade 
extends  over  the  state  as  a  whole,  and  mayhap  into  adjoining 
states.  It  certainly  cannot  be  said  that  the  goodwill  of  his 
business  is  limited  to  the  city  of  Des  Moines.  On  the  contrary, 
it  must  be  apparent  that  it  extends  as  far  as  his  trade  ex- 
tends. Now,  there  is  no  basis  upon  which  to  draw  a  distinction 
between  the  enforcement  of  the  property  right  in  the  goodwill 
of  a  retail  business  at  Winterset  and  the  enforcement  of  the 
property  right  in  the  goodwill  of  a  wholesale  business  at  Des 
Moines,  as  the  same  actually  exists.  Nor  are  we  persuaded  that 
the  welfare  of  the  state  is  jeopardized  in  the  one  case  more  than 
in  the  other.  The  expatriation  of  the  one  is  no  different  in 
character  from  that  of  the  other,  and  the  one  is  no  more  likely 
to  become  an  idler  or  pauper  than  the  other.  Indeed,  as  we 
read  the  cases,  the  courts  no  longer  attempt  to  fix  geographical 
limits  within  which  only  contracts  of  the  character  in  question 
can  be  enforced.  And  if  such  they  ever  had,  the  terms  "general 
restraint  of  trade"  and  "partial  restraint  of  trade"  have  no  longer 
a  territorial  meaning,  ^Ye  think  the  subject  may  be  disposed  of 
by  saying  that  in  respect  of  time  and  territory,  and  in  the  ab- 
sence of  any  affirmative  showing  that  the  public  welfare  is  put 
in  jeopardy,  as  that  a  monopoly  ^^^  is  created,  or  the  like,  the 
validity  of  all  such  contracts  must  be  made  to  depend  upon  the 
question,  as  presented  by  each  case,  whether  the  restraint  goes 
so  far  only  as  to  reasonably  insure  to  the  purchaser  the  full  en- 
joyment of  the  right  purchased  by  him  in  good  faith  and  for  a 
good  and  valuable  consideration.  This  view  finds  support  in 
many  of  the  reported  cases.  Among  others,  the  following  may 
be  referred  to:  Cowan  v.  Fairbrother,  118  N.  C.  406,  54  Am.  St. 
Eep.  733,  24  S.  E.  212;  Oregon  Navigation  Co.  v.  Winsor,  20 
Wall.  64;  Nordenfeldt  v.  Maxim,  63  L.  J.  Ch.  Div.  908;  Smalley 
V.  Greene,  52  Iowa,  241,  35  Am.  Eep.  267,  3  N.  AV.  78;  Troendle 
V.  Bender  (Iowa),  79  N.  W.  1123.  We  are  aware  that  there 
are  cases  in  which  a  contrary  doctrine  is  announced.     We  have 
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examined  all  those  cited  by  counsel  for  appellee^  and  others  as 
well,  and  we  find  nothing  to  disturb  the  conclusion  as  above 
expressed. 

It  follows  from  what  we  have  said  that,  as  matter  of  law, 
at  least,  the  contract  involved  in  this  action  cannot  be  held 
to  be  void  as  in  general  restraint  of  trade.  The  goodwill  sold 
extended  over  the  territory  covered  by  the  contract,  and,  in  the 
absence  of  any  showing,  the  time  limit,  as  applied  to  the  states 
of  Iowa  and  ISTebraska,  cannot  be  said  to  be  unreasonable. 
Even  though  the  time  limit  as  applied  to  the  city  of  Des  Moines 
and  vicinity,  may  be  said  to  be  unreasonable^  we  cannot  agree 
that  this  avoids  the  contract  in  its  entirety;  and,  as  the  peti- 
tion states  a  cause  of  action,  the  demurrer  should  have  been 
overruled. 

Reversed. 


Contracts  in  Partial  Restraint  of  Trade  are  valid  if  founded  upon 
a  good  consideration,  and  if  they  afford  only  reasonable  protection 
to  the  interests  of  the  parties  in  whose  favor  the  restraint  is  im- 
posed: Union  Strawboard  Co.  v.  Bonfield,  193  111.  420,  86  Am.  St. 
Rep.  346,  61  N.  E.  1038;  Tuscaloosa  Ice  Mfg.  Co.  v.  Williams,  127 
Ala,  110,  85  Am.  St.  Rep.  125,  28  South.  669;  Pohlman  v.  Dawson, 
63  Kan.  471,  88  Am.  St.  Rep.  249,  65  Pac.  689;  Lanzit  v.  Sefton  Mfg. 
Co.,  184  111.  326,  75  Am.  St.  Rep.  171,  56  X.  E.  393;  Harding  v.  Amer- 
ican Glucose  Co.,  182  111.  551,  55  N.  E.  577,  74  Am.  St.  Rep.  189,  and 
note.  Contracts  in  restraint  of  trade  are  not  necessarily  void  by 
reason  of  universality  of  time  or  space.  Their  validity  depends  upon 
the  reasonableness  of  the  restrictions  under  the  conditions  of  each 
case,  and  the  test  of  resonableness  is  the  test  of  validity:  Oakdale 
Mfg.  Co.  V.  Garsh.  18  R.  I.  484,  49  Am.  St.  Rep.  784,  28  Atl.  973; 
Cowan  V.  Fairbrother,  118  X.  C.  406,  54  Am.  St.  Rep.  733',  24  S.  E. 
212;  Trenton  Potteries  Co.  v.  Oliphant,  58  X.  J,  Eq.  507,  78  Am.  St. 
Rep.  612,  43  Atl.  723. 


CASES 

IN    THE 

SUPREME    COURT 

KANSAS 


SWEDISH     AMERICAN     IXSURANCE      COMPANY    v. 

KXUTSON. 

[67  Kan.  71,  72  Pac.  526.] 

INSURANCE — Additional  Waiver. — A  provision  in  an  in- 
surance policy  and  in  the  by-laws  of  the  insurer,  that  procuring 
additional  insurance  on  the  insured  property  shall  avoid  the  policy 
unless  the  written  consent  of  the  insurer  shall  be  indorsed  thereon, 
is  waived  by  the  failure  of  the  insurer  to  cancel  the  policy  or  indorse 
its  consent  thereon  within  a  reasonable  time  after  notice  to  it  of  the 
additional  insurance  before  the  loss.      (p.   384.) 

INSURANCE — Waiver  of  Conditions  by  Agents. — There  is  no 
difterence  between  mutual  and  stock  insurance  companies  in  respect 
to  the  power  of  officers  or  agents  to  waive  provisions  in  t'heir  policies 
or  by-laws.     (p.  384.) 

INSURANCE — Instructions. — Failure  of  the  court  to  instruct 
the  jury  with  reference  to  a  certain  provision  in  an  insurance 
policy  is  not  error  when  the  record  fails  to  show  affirmatively  that 
such  provision  was  brouglit  to  the  attention  of  the  court  before  the 
submission  of  the  case.      (p.  385.) 

Grattan  &  Grattan,  for  the  plaintiff  in  error. 

Z.  C.  Millikin,  for  the  defendant  in  error. 

'"^  BURCH,  J.  A  phnintiff  brought  suit  on  an  insurance 
policy  containing  a  provision  that  if  the  assured  should  have 
at  the  date  of  the  policy,  or  should  thereafter  obtain,  any  other 
])olicy  or  agreement  for  insurance,  whether  valid  or  not,  on  the 
})roperty  covered,  or  any  part  tliereof,  the  policy  sliould  become 
void,  unless  consent  to  such  additional  insurance  sliould  be  in- 
dorsed in  writing  by  the  company  on  the  policy.  It  was  issued 
by  a  mutual  company^  organized  under  the  laws  of  this  state, 

(382) 
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and  the  by-laws  thereof  attached  to  the  policy  contained  the 
following  provision:  "Property  insured  in  this  company  shall 
not  be  insured  in  any  other  fire  insurance  company  without  the 
permission  of  the  board  of  directors  and  it  be  so  noted  in 
the  policy.  Any  violation  of  this  rule  shall  render  the  policy 
null  and  void." 

The  company  answered  that  these  provisions  of  the  policy 
and  by-laws  had  been  violated.  The  plaintiff  replied,  admitting 
the  additional  insurance^  and  alleging  as  a  waiver  that  due 
notice  thereof  had  been  given  to  the  company,  but  that  no  ob- 
jection to  such  additional  insurance  had  been  made,  and  no 
steps  taken  to  cancel  or  terminate  the  policy  by  the  company. 
On  the  trial  the  plaintiff  produced  the  testimony  ''^  of  two 
witnesses  to  the  effect  that  notice  of  the  additional  insurance 
had  been  given  by  a  postal  card,  duly  stamped,  mailed,  and 
directed  to  the  defendant's  secretary  at  his  official  postoffice 
address.  The  secretary  denied  the  receipt  of  this  card.  The 
court  instructed  the  jury  that  if  it  should  find  from  the  evi- 
dence that  after  the  additional  insurance  was  obtained  the 
plaintiff  wrote  and  mailed  the  card,  as  claimed,  then,  in  the 
al^sonce  of  evidence  to  the  contrary  it  should  be  presumed  the 
card  was  received  by  the  defendant  at  its  place  of  business.  At 
the  request  of  the  defendant  special  questions  were  asked,  and 
answers  returned  as  follows :  "Did  the  plaintiff  before  the  fire 
notify  the  defendant  that  he  had  taken  out  other  insurance  on 
the  wheat?  A.  Yes.  If  you  answer  question  1  that  plaintiff 
notified  the  defendant,  what  did  the  plaintiff  do  to  notify  the 
defendant?  A.  Sent  postal  card.  Did  the  defendant  ever 
receive  the  notice  before  the  fire?  A.  Yes.  If  you  answer 
that  the  defendant  received  the  notice  prior  to  the  fire,  state 
the  name  of  the  person  who  received  it,  and  where  it  was  re- 
ceived. A.  Goodholm,  secretary  Swedish  American  Insurance 
Company,  at  Lindsborg,  Kansas." 

The  company  claims  that  since  the  officer  in  charge  of  the 
company's  business  at  Lindsborg,  tlie  place  to  wliich  the  card 
was  addressed,  testified  that  he  did  not  receive  it,  there  was  evi- 
dence contradicting  the  receipt  of  the  card,  and  the  jury  were 
not  authorized  to  find  that  the  card  had  readied  its  destination 
from  presumption  alone.  However  this  may  be,  the  jury  were 
not  left  to  rely  on  presumption.  The  secretary  himself  testified 
that  he  did  have  information  that  the  additional  insurance 
had  been  taken  out.  He  gave  '''*  as  the  source  of  such  informa- 
tion a  certain  letter  which  he  produced,  but  the  letter  contained 
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no  reference  to  the  matter  of  additional  insurance,  and  nothing 
whatever  from  which  any  information  relating  thereto  could,  by 
any  possibility,  be  derived.  Therefore,  the  jury  were  authorized 
tc  find  that  the  secretary  had  been  notified  in  the  manner 
claimed  by  the  plaintifE  from  the  testimony  of  these  two  men, 
without  the  aid  of  the  presumption. 

The  company  claims  that,  even  though  it  received  proper 
notice  of  the  additional  insurance,  it  did  not  indorse  its  consent 
thereto  upon  the  policy,  and  hence  that  the  policy  was  void. 
Some  two  months  elapsed  from  the  giving  of  the  notice  until 
the  loss  occurred.  Upon  receiving  the  notice  the  company  had 
a  right  to  take  advantage  of  the  provisions  of  its  policy  and  by- 
laws. The  provisions  quoted  therefrom  were  inserted  for  its 
sole  benefit.  When  it  assumed  to  remain  passive  the  assured 
was  deprived  of  any  opportunity  to  protect  himself  if  the  policy 
were  to  be  forfeited.  The  term  "void,"  as  used  in  the  contract, 
is  to  be  regarded  as  meaning  that  the  insurer  had,  at  its  ex- 
clusive option,  the  right  to  treat  the  policy  as  a  nullity.  It  was 
put  to  its  election  whether  or  not  it  would  do  so  upon  receipt  of 
the  notice,  and  having  failed  to  act  within  a  reasonable  time, 
it  is  estopped  to  claim  a  forfeiture  when  it  became  to  its  ad- 
vantage to  do  so,  after  loss  had  occurred:  Home  Ins.  Co.  of 
Xew  York  v.  Marple,  1  Tnd.  App.  411,  27  N.  E.  633 ;  Phoenix 
Ins.  Co.  V.  Holcombe,  57  Neb.  622,  73  Am.  St.  Eep.  532,  78 
N.  W.  300;  Phoenix  Ins.  Co.  v.  Spiers  &  Thomas,  87  Ky.  285, 
8  S.  W.  453;  Planters'  Mut.  Ins.  Co.  v.  Lyons,  38  Tex.  253; 
Grubbs  v.  North  Carolina  Home  Ins.  Co.,  108  N.  C.  472,  23 
Am.  St.  Eep.  62,  13  S.  E.  236;  Pelkington  v.  National  Ins. 
Co.,  55  Mo.  172;  Wilson  ''^  v.  Mutual  Fire  Ins.  Co.,  174  Pa. 
St.  554,  34  Atl.  122 ;  Phoenix  Ins.  Co.  v.  Johnston,  143  111.  106, 
32  N.  E.  429;  Orient  Ins.  Co.  v.  McKnight,  197  111.  190,  64 
N.  E.  339 ;  Wakefield  v.  Orient  Ins.  Co.,  50  Wis.  532,  7  N.  W. 
647. 

It  is  claimed,  however,  that  because  the  company  is  organized 
on  the  mutual  plan  it  is  not  estopped  by  the  conduct  of  its 
ofiicers.  The  better  rule  is  that  there  is  no  distinction  between 
mutual  and  stock  companies  in  respect  to  the  power  of  officers 
and  agents  to  waive  the  provisions  of  their  policies  and  b5^-laws : 
Pratt  "v.  Dwelling-house  etc.  Ins.  Co.,  130  N.  Y.  206,  29  N.  E. 
117;  Conductors'  Benefit  Assn.  v.  Tucker,  157  111.  194,  42  N. 
E.  398,  44  N.  E.  286;  Wilson  v.  Mutual  Fire  Ins.  Co.,  174  Pa. 
St.  554,  34  Atl.  122;  Susquehanna  etc.  Ins.  Co.  v.  Elkins,  124 
Pa.  St.  484,  10  Am.  St.  Eep.  608,  17  Atl.  24;  Eedstrake  v. 
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Cumberland  Ins.  Co.,  44  IST.  J.  L.  294;  Towle  v.  Ionia  etc.  Ins. 
Co.,  91  Mich.  219,  51  N.  W.  987. 

The  proof  was  ample  that  under  the  peculiar  organization  of 
the  defendant  company  the  secretary  to  whom  the  notice  of  ad- 
ditional insurance  was  mailed  was  so  far  intrusted  with  the 
management  of  its  business  that  his  conduct  was  binding  upon 
it.  The  question  of  his  authority  was  submitted  to  the  jury, 
under  a  proper  instruction,  and  a  verdict  thereon  is  conclusive. 

The  court  instructed  the  jury  that,  should  they  find  for  the 
plaintiff,  he  was  entitled  to  recover  the  full  amount  of  the  in- 
surance on  the  property  covered  by  the  policy.  The  policy  con- 
tained a  provision  that  it  should  prorate  with  other  insurance, 
and  hence  it  is  claimed  the  instruction  given  is  erroneous.  The 
answer  was  framed  on  the  theory  that  the  policy  was  utterly 
void,  and  neither  disclosed  the  amount  of  the  subsequent  in- 
surance nor  asked  that  the  policy  in  ''^  suit  prorate  with  it. 
The  reply  admitting  the  subsequent  insurance  did  not  disclose 
the  amount  of  it.  It  is  true  that  on  the  trial  the  amount  of 
the  subsequent  insurance  was  incidentally  shown  to  be  one 
thousand  dollars,  but  to  the  end  of  the  trial  the  theory  of  the 
defense,  so  far  as  the  record  discloses,  was  that  there  could  be 
no  recovery  whatever.  The  instructions  asked  by  the  defend- 
ant, and  the  special  questions  which  it  propounded  to  the  jury, 
were  framed  on  that  theory.  No  instruction  or  finding  what- 
ever was  asked  relating  to  the  prorating  of  the  two  policies. 
Hence  the  record  utterly  fails  to  show  that  the  question  now 
raised  was  brought  to  the  attention  of  the  court  at  any  time 
during  the  progress  of  the  trial.  The  court  was  not  bound  to 
search  some  thirty-five  provisions  of  the  policy  and  by-laws 
printed  in  small  type  to  find  a  provision  beneficial  to  the  de- 
fendant which  was  not  referred  to  in  the  pleadings,  and  to 
which  attention  was  not  directed  by  a  proper  request  for  an 
instruction.  Failure  to  do  so  was  not  error.  And  even  though 
the  matter  may  have  been  presented  upon  tlie  motion  for  a  new 
tiial,  that  motion  related  merely  to  errors  occurring  at  the  trial, 
and  hence  the  question  was  raised  too  late. 

It  is  very  earnestly  contended  that  the  court  erred  in  sub- 
mitting other  questions  of  waiver  to  the  jury  and  in  its  instruc- 
tions relating  to  them.  Even  if  this  be  true,  the  judgment  can- 
not be  reversed  on  that  account,  since  by  the  special  findings 
of  the  jury  one  substantial  ground  of  waiver  was  properly  es- 
tablished, and  that  is  sufficient  to  uphold  the  action  of  the 
trial  court. 

Am.   St.  Rep.,  Vol.   100—25 
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Other  assignments  of  error  are  unsubstantial,  and  the  judg- 
ment is  affirmed. 

All  the  justices  concurring. 


If  an  Insurance  Policy  provides  that  the  taking  of  additional  in- 
surance without  the  written  consent  of  the  company  shall  render  the 
policy  void,  but  the  company  has  notice  that  this  condition  has  been 
violated,  it  is  estopped,  by  thereafter  collecting  further  premiums, 
from  treating  the  policy  as  void:  Lutz  v.  Anchor  Fire  Ins.  Co.,  120 
Iowa,  136,  98  Am.  St.  Eep.  349,  94  N.  W.  274.  See,  too,  Phenix  Ins. 
Co.  V.  Holcombe,  57  Neb.  622,  73  Am.  St.  Eep.  532,  78  N.  W.  300; 
Grubbs  v.  North  Carolina  Home  Ins.  Co.,  108  N.  C.  472,  23  Am.  St. 
Eep.  62,  13  S.  E.  236;  Kahn  v.  Traders'  Ins,  Co.,  4  Wyo.  419,  62  Am. 
St.  Eep.  47,  34  Pac.   1059, 

That  the  Officers  of  Mutual  Insurance  Companies  may  waive  condi- 
tions in  contracts  of  insurance  see  McBryde  v.  South  Carolina  Mut. 
Ins.  Co.,  55  S.  C,  589,  74  Am.  St.  Eep.  769,  33  S.  E.  729;  McQuillan  v. 
Mutual  Eeserve  etc.  Assn.,  112  Wis.  665,  88  Am.  St.  Eep.  986.  87 
N.  W.  1069,  88  N.  W.  925;  Susquehanna  Mut.  Fire  Ins,  Co,  v.  Elkins, 
124  Pac,  484,  10  Am,  St.  Eep.  608,  17  Atl.  24.  But  see  Kocher  v. 
Supreme  Council  etc.,  65  N.  J.  L.  649,  86  Am.  St.  Eep.  687,  48  Atl. 
544,  52  L.  E.  A.  861. 


nARRISO^  V,  HEXDEBSON. 

[67  Kan,  194,  72  Pac.  875.] 

ACCORD  AND  SATISFACTION  is  the  settlement  of  a  dis- 
agreement as  to  what  is  due  from  one  person  to  another  and  the 
payment  of  the  amount  agreed  upon.      (p.   387.) 

ACCORD  AND  SATISFACTION,— To  Constitute  an  accord  and 
satisfaction,  dependent  upon  the  offer  of  the  piyinent  of  money,  it 
is  necessary  that  the  money  be  offered  in  full  satisfaction  of  the 
demand  of  the  creditor,  and  be  accompanied  by  such  acts  or  declara- 
tions as  amount  to  a  condition  that  if  the  money  is  accepted  it  is 
to  be  in  full  satisfaction,  and  be  of  such  character  that  the  creditor 
is  bound  so  to  understand  the  offer,      (p.  3,^8.) 

ACCORD  AND  SATISFACTION -"Balance, "—Payment  by 
a  debtor  of  a  "balance"  upon  an  account  rende.eil  and  its  reten- 
tion by  the  creditor,  do  not  constitute  an  accord  and  satisfaction, 
(p,  389.) 

ACCORD  AND  SATISFACTION.— Simple  Tender  of  a  "Bal- 
ance" as  shown  by  an  account  rendered  to  the  debtor,  does  not  carry 
with  it  an  implication  or  conclusion  that  by  such  tender  the  debtor 
paid,  or  that  the  creditor  agreed  to  receive,  that  amount  in  full  of 
the  amount  due,  when  there  has  been  no  prior  disagreement  or  dis- 
cussion as  to  what  was  actually  due.  Hence,  such  tender  does  not 
constitute  an  accord  and  satisfaction,      (p.  S'S9.) 

T.  W,  Harrison,  Welch  &  Welch,  and  D.  T.  Gregg,  for  the 
plaintiff  in  error. 

A,  F.  Williams  and  E.  Ilagan,  for  the  defcnOant  in  error. 
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i»7  CUNXIXGHAM,  J.  There  are  two  questions  raised  By 
the  plaintiff  in  error.  The  first  is  on  the  facts,  it  being  claimed 
that  the  report  of  the  referee  and  judgment  of  the  district 
court  are  not  binding  upon  this  court;  that,  as  all  of  the  evi- 
dence introduced  before  the  referee  is  in  the  record  here,  we 
may  look  into  it  as  though  we  were  trying  the  case  de  novo, 
and  that  upon  doing  so  we  will  come  to  a  conclusion  different 
from  that  of  the  referee  and  trial  court.  Granting  that  the 
findings  of  the  referee  and  their  approval  by  the  district  court 
are  not  binding  here,  we  have  looked  into  the  evidence  enougli 
to  enable  us  to  conclude  that  the  findings  are  fully  warranted 
thereby  and  are  such  as  meet  with  our  approval. 

The  main  contention  in  the  case  is  that  there  was  an  accord 
upon,  and  a  satisfaction  of,  the  demands  arising  between  the 
parties  in  this  case;  that  inasmuch  as  the  account  submitted  on 
the  tenth  day  of  March,  1898,  struck  what  was  denominated 
therein  as  a  "balance,"  and  as  the  indorsement  upon  the  draft 
indicated  that  it  was  for  such  "balance,"  and  as  the  letter  ac- 
companying tlie  same  contained  the  suggestion  that  a  "balance" 
was  therein  remitted,  as  a  matter  of  law  Henderson  could  not 
accept  such  draft  under  these  circumstances  and  afterward 
claim  a  further  payment.  An  accord  is  an  agreement,  an  ad- 
justment a  settlement  of  former  dilBcultics,  and  presupposes  a 
difference,  a  disagreement,  as  to  what  is  right.  A  satisfaction, 
in  its  legal  significance  in  this  connection,  is  a  performance  of 
the  terms  of  the  accord;  if  such  terms  require  a  payment  of  a 
sum  of  money,  then  that  such  payment  has  been  made. 

In  this  case  there  is  no  evidence  of  any  disagreement  ^^^  lo- 
iween  the  parties  prior  to  the  sending  of  the  account  and  re- 
mittance accompanying  it.  Plaintiff  in  error  contends,  how- 
ever, that  because  such  remittance  was  denominated  a  "l)alance" 
its  acceptance  constituted  an  accord  and  satisfaction,  and  cites 
a  number  of  authorities  where  courts  have  held  that  a  remit- 
tance made  as  a  "balance"  and  tlie  acceptance  of  the  same 
amounted  to  an  accord  and  satisfaction.  These  cases  liave  all 
been  carefully  examined  and  in  every  one  there  api)ears  to 
have  been  a  prior  disagreement,  a  contention  as  to  what  amount 
was  due,  so  that  a  remittance,  being  denominated  a  "balance," 
carried  with  it  to  the  creditor.  a<  a  fair  conclusion  that  it  wa=; 
intended  by  the  debtor  to  be  in  full  of  all  demands.  Without 
the  requirement  being  made  by  the  debtor  that  if  the  creditor 
accepts  and  retains  the  proffered  amount  he  must  do  so  in  full 
satisfaction  of  his  demand,  or  without  accompanying  and  sur- 
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rounding  circumstances  fairly  indicating  that  such  was  the 
purpose  and  object  of  the  debtor  in  making  the  remittance,  a 
creditor  cannot  be  said  so  to  have  accepted  a  payment.  To  con- 
stitute an  accord  and  satisfaction  in  law,  dependent  upon  the 
offer  of  the  payment  of  money,  it  is  necessary  that  the  money 
be  offered  in  full  satisfaction  of  the  demand  or  claim  of  the 
creditor,  and  be  accompanied  by  such  acts  or  declarations  as 
amount  to  a  condition  that  if  the  money  be  accepted  it  is  to  be 
in  full  satisfaction,  and  to  be  of  such  character  that  the  creditor 
is  bound  so  to  understand  such  offer.  In  Kingsville  Preserving 
Co.  V.  Frank,  87  111.  App.  586,  it  was  held :  "To  constitute  an 
accord  and  satisfaction  of  a  claim  unliquidated  and  in  dispute, 
it  is  necessary  that  the  money  should  be  offered  in  satisfaction 
of  the  claim,  and  the  offer  accompanied  with  such  acts  and 
declarations  as  amount  to  a  condition  that  if  the  money  is  ac- 
cepted it  is  to  be  in  satisfaction,  and  such  that  the  ^^^  party 
to  whom  it  is  offered  is  bound  to  understand  therefrom  that  if 
he  takes  it  he  takes  it  subject  to  such  condition." 

In  Pottlitzer  v.  Wesson,  8  Ind.  App.  472,  35  N".  E.  1030,  a 
debtor  sent  his  check  in  payment  of  an  account.  It  was  held 
that  this  did  not  necessarily  imply  that  if  the  creditor  accepted 
the  cheek  he  must  have  understood  that  his  accepting  it  was  in 
full  of  his  claim;  hence  there  was  no  accord  and  satisfaction 
thereby  shown.  In  Perkins  v.  Headley,  49  Mo.  App.  556,  it 
was  held:  "\^niere  a  controversy  as  to  the  amount  of  the  in- 
debtedness exists  between  a  creditor  and  his  debtor,  and  tlie 
debtor  tenders  to  the  creditor  the  amount  which  he  claims  is 
due  on  condition  that  the  acceptance  of  it  should  discharge  the 
■entire  demand,  the  acceptance  will  constitute  an  accord  and 
■satisfaction  as  a  matter  of  law,  since  one  who  accepts  a  condi- 
tional tender  assents  to  the  condition." 

But  it  was  held  in  this  case:  "The  mere  fact  that  the  plain- 
tiff received  from  defendants  less  than  the  amount  of  his  claim 
in  silence,  and  with  knowledge  that  defendants  claimed  to  be 
indel)tcd  to  him  only  to  the  extent  of  the  payment  made,  did 
not  conclusively  and  as  matter  of  law  establish  an  accord  and 
satisfaction." 

In  Beckman  v.  Birchard,  48  Xeb.  805,  67  N.  Vv^.  784,  wliere 
a  payment  of  money  was  made  as  a  balance  due  and  the  claim 
made  that  this  was  an  accord  and  satisfaction,  it  was  held:  "A 
creditor  who  accepts  money  tendered  by  the  debtor  uncondition- 
ally does  not  by  that  act  estop  himself  from  maintaining  an  ac- 
tion to  recover  any  further  sum  that  may  be  due,"     In  Kruger 
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V.  Greer,  26  Misc.  Eep.  772,  56  N.  Y.  Supp.  1015,  an  attorney 
■wrote  to  his  client:  "Inclosed  you  will  find  a  statement  of  ac- 
count, my  receipted  bill  for  professional  ^^^  services  since  our 
last  settlement,  and  a  check  for  one  hundred  and  sixty-six  dol- 
lars and  eighty-six  cents,  heing  the  balance  due  you."  ISTo  other 
indication  being  found  that  this  was  intended  as  full  settle- 
ment, the  court  held :  "The  fact  that  plaintiff  retained  the  check 
and  the  receipted  statement,  where  the  check  contained  no  con- 
dition that  it  should  be  received  in  full  payment,  is  insufficient 
to  show  an  accord  and  satisfaction."  It  was  ruled  in  Brigham 
V.  Dana,  29  Yt.  1 :  "A  sum  of  money  paid  and  received  will  not 
operate  as  a  full  settlement  although  the  payer  so  intended  it, 
and  would  not  have  paid  it  if  he  had  not  understood  that  such 
would  be  its  effect,  but  in  reference  to  which  he  made  no  such 
express  condition,  if  the  payee  did  not  so  understand  it,  and 
would  not  have  received  it  upon  such  an  understanding":  See, 
also,  1  Cyc.  332. 

An  accord  and  satisfaction  is  the  result  of  an  agreement  be- 
tween the  parties,  and,  like  all  other  agreements,  must  be  con- 
summated by  a  meeting  of  the  minds  of  the  parties,  accompanied 
by  a  sufficient  consideration.  If  the  creditor  is  to  be  held  to 
abate  his  claim  against  the  debtor,  it  must  be  shown  that  he 
understood  that  he  was  doing  so  when  he  received  the  claimed 
consideration  therefor.  A  simple  tender  of  a  "balance"  as 
shown  by  an  account  tendered  by  the  debtor  does  not  carry  with 
it  an  implication  or  conclusion  that  by  such  tender  the  debtor 
paid,  or  that  tbe  creditor  agreed  to  receive  the  same  in  full 
of  the  amount  due,  where  there  has  been  no  prior  disagreement 
or  discussion  as  to  what  was  actually  due.  Surely  it  cannot  ho 
claimed  that  such  was  tbe  condition  in  the  case  at  bar.  It  was 
shown  in  the  evidence  that  the  administrator  had  no  knowledge 
of  fees  properly  chargeable  by  attorneys  in  this  state  for  ser- 
vices rendered,  or  that  he  even  knew  of  the  cliaracter  '^^  and 
extent  of  the  services  which  had  been  rendered.  Tbe  sender  of 
tbe  check  did  not  require  its  acceptance  in  full  of  all  demands 
upon  him  as  a  condition  precedent  to  its  acceptance.  Tlic  cir- 
cumstances better  warrant  tbe  conclusion  that  tbe  sender  was 
saying:  "In  my  judgment  these  fees  charged  are  correct,  and 
a  proper  remuneration  for  tbe  services  which  I  have  rendored, 
and,  in  accordance  Avith  this  view,  the  amount  sent  you  is  tbe 
balance  that  is  due.  If,  however,  after  you  have  investigated 
you  do  not  so  conclude,  we  will  hereafter  have  an  adjustment 
of  any  difference  that  may  then  arise";  rather  than:  "I  will 
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give  you  no  opportunity  whatever  to  inquire  as  to  the  correct- 
ness of  the  charges  I  have  made,  and  if  you  accept  the  draft 
it  must  foreclose  all  question."  The  former  view  is  most  just 
to  the  plaintiff  in  error,  and  it  is  the  position  that  an  honorable 
and  fair-minded  attorney  would  take.  Under  our  statute  he 
at  best  was  only  entitled  to  a  lien  upon  the  moneys  which  had 
come  into  his  hands  by  virtue  of  his  employment,  to  secure 
his  properly  charged  fees.  It  was  his  duty  to  remit  at  once 
all  such  moneys  less  only  such  properly  charged  fees,  if  in- 
deed, we  may  make  this  concession.  He  could  not  be  permitted 
to  charge  extortionate  fees,  remit  the  "balance"  as  per  his  con- 
clusion, and  estop  his  client  thereby. 

We  are  fully  persuaded  that  in  this  case  there  was  no  accord 
and  satisfaction,  and  that  the  defendant  in  error  is  entitled  to 
recover  the  amount  found  due  by  the  referee.  The  judgment 
of  the  district  court  will  be  affirmed. 

All  the  justices  concurring. 


ACCORD  AND  SATISFACTION. 

Scope  of  Note. 
I.    General  Nature  of  an  Accord  and  Satisfaction. 

a.  Definition. 

b.  As  Distinguished  from  Novation. 

c.  As  Distinguished  from  Payment  or  Performance. 

d.  As  Distinguished  from  Compromise. 

e.  As  Distinguished  from  Composition, 

f.  As  Distinguished  from  Release. 
II.     Persons   Between   Whom   Allowable. 

a.  Strangers  to  the  Transaction. 

b.  One  of  Several  Joint  Debtors,  Creditors  or  Wrongdoers. 

1.  Joint  Debtors  in  General. 

2.  Joint   Tort-feasors, 

3.  Joint  Creditors. 

c.  Persons  Acting  in  a  Representative  Capacity. 

1.  Attorneys  and  Agents. 

2.  Administrators  and  Executors  or  Persons  Acting  as 

Such, 

3.  Husband  as  Representing  Wife. 

4.  Receivers. 

5.  Next  Friend  of  Infant. 

in.    Matters  or  Claims  Subject  to  an  Accord  and  Satisfaction. 

a.  General  Rertuisites  of  Debt  or  Claim. 

1.  Necessity  fcr  Dispute. 

2.  What  Constitutes  a  Disputed  or  Liquidated  Claim. 

b.  Matters  Arising  from  Contractual  or  Personal  Relations. 

c.  Matters  Sounding  in  Tort. 

d.  Judgments  and  Decrees. 

IV.     Essential  Requirements  of  an  Accord  and  Satisfaction. 
a.     The  Accord. 

1.  Necessity  for  an  Accord. 

2,  What  Constitutes  an  Accord. 
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A.  In  GeneraL 

B.  Effect  of  Mere  Promise  of  Creditor. 

0.  Necessity  for  Completa  Knowledge  of  Facts. 

D.  Acceptance  of  Money  or  Clicck  "in  TuH"  as 

Accord. 

E.  Receipt  as  Evidencing  an  Accord. 
b.    Necessity  for  Consideration. 

C.    Sufficiency  of  Consideration. 

1.  General  Rule. 

A.  Rule  Applicable  to  All  Cases. 

B.  Distinction  Between  Lictuidated    and  Unliqui- 

dated Claims. 

2.  Part  Pajrment. 

A.  In  Money. 

B.  In  Property. 

C.  Combination  of  Property  and  Money. 

D.  Combination  of    Money,  Notes  or    Executory 

Agreements. 

1.  Money  and  Notes. 

2.  Money  and  Executory  Agreements. 

E.  Acceptance  of  Not«s  or  Executory  Agreements. 

1.  Mere  Note  of  Debtor. 

2.  Note  by  One  Joint  Debtor  or  Copartner. 

3.  Note  of  Third  Person. 

4.  Substitution  of  New  Executory  Agreement. 

F.  Acceptance  of  Security. 

G.  Payment  or  Advancement  of  Funds   by  Third 

Person. 
H.     By  Insolvent  or  Embarrassed  Debtor. 

1.  As  Dependent  upon  Time  or  Place  of  Payment. 

1.  Before  Time  When  Obligation  is  Due. 

2.  After  Commencement  of  Suit. 

3.  At  Different  Place  than  Stipulated. 

4.  In  Different  Kind  of  Money  than  Stipu- 
lated. 

J.     Waiver  of  Rights  by  Either  Debtor  or  Creditor. 

1.  Where  Result  of  Litigation  Doubtful. 

2.  Waiver  of  Right  of  Appeal. 

3.  Waiver  of  Contractual  Rights. 

K.     Release  or  Discharge  of  Mutual  Obligations  or 
Counterclaim, 

d.  Effect  of  Illegal  Consideration. 

e.  Necessity  for  Both  Accord  and  Satisfaction. 

1.  Necessity  for  Satisfaction. 

2.  Effect  of  Waiving  Conditions  of  Accord. 

3.  Time  for  Making  Satisfaction. 

4.  What  Constitutes  Satisfaction. 

5.  Effect  of  Tendering  Satisfaction. 

Scope  of  Note. 
This  note  will  trpat  only  of  the  substantive  fcntures  of  the  Inw 
of  accord  and  satisfaction^  and  will  not  attempt  to  go  into  the  sub- 
ject in  so  far  as  it  relates  to  the  construction  of  specific  agreements 
for  an  accord  and  satisfaction  or  as  to  specific  acts  which  are  evi- 
dence thereof  or  as  to  the  manner  of  pleading  or  proving  an  accord 
and  satisfaction. 
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I.  General  Nature  of  an  Accord  and  Satisfaction, 
a.  Definition. — As  a  general  rule  the  courts  in  giving  definitions  of 
any  particular  phase  of  the  law  do  so  with  a  view  to  the  particular 
case  at  bar,  and  hence  many  of  the  definitions  of  an  accord  and  sat- 
isfaction set  forth  in  the  decisions  have  not  been  comprehensive 
enough  to  include  all  the  conditions  under  which  an  accord  and  satis- 
faction may  exist.  The  statement  by  Blackstone  (3  Blackstone's 
Commentaries,  15)  that  an  "accord  is  a  satisfaction  agreed  upon  be- 
tween the  party  injuring  and  the  party  injured  which  when  per- 
formed is  a  bar  to  all  actions  upon  this  account"  has  been  frequently 
approved  by  the  courts  as  a  satisfactory  definition:  Mitchell  v.  Haw- 
ley,  4  Denio,  418,  47  Am.  Dec.  260;  Eorer  Iron  Co.  v.  Trout,  83  "Va. 
397,  5  Am.  St.  Eep.  285,  2  S.  E.  713;  Sieber  v.  Amunson,  78  Wis.  682, 
47  N.  W.  1126.  In  the  recent  case  of  Perin  v.  Cathcart,  115  Iowa,  557, 
89  N.  W.  12,  the  court  said:  "An  accord  and  satisfaction  is  an  exe- 
cuted agreement  whereby  one  of  the  parties  undertakes  to  give,  and 
the  other  to  accept,  in  satisfaction  of  a  claim  arising  either  from  con- 
tract or  tort,  something  other  or  different  from  what  he  is,  or  con- 
siders himself  entitled  to."  In  Pulliam  v.  Taylor,  50  Miss.  257,  the 
court  said:  "Accord  and  satisfaction  is  the  substitution  of  another 
agreement  between  the  parties  in  satisfaction  of  the  former  one,  and 
an  execution  of  the  latter  agreement.  Such  is  the  definition  of  this 
sort  of  defense,  usually  given.  But  a  broader  application  of  the 
doctrine  has  been  made  in  later  times,  where  one  promise  or  agree- 
ment is  set  up  in  satisfaction  of  another.  The  rule  is,  that  an  agree- 
ment or  promise  of  the  same  grade  will  not  be  held  to  be  in  satis- 
faction of  a  prior  one,  unless  it  has  been  expressly  accepted  as  such. 
As  where  a  new  promissory  note  has  been  given  in  lieu  of  a  former 
one,  to  have  the  effect  of  a  satisfaction  of  the  former,  it  must  have 
been  accepted  on  an  express  agreement  to  that  effect."  And  in  Bull 
V.  Bull,  43  Conn.  462,  the  court  said:  "An  accord  and  satisfaction 
may  be  briefly  defined  as  'the  settlement  of  a  dispute  or  the  satis- 
faction of  a  claim,  by  an  executed  agreement  between  the  party  in- 
juring and  the  party  injured,'  or,  to  give  a  definition  indicating  more 
definitely  its  peculiar  nature,  it  is  'something  of  legal  value  to  which 
the  creditor  before  had  no  right,  received  in  full  satisfaction  of  the 
debt,  without  regard  to  the  magnitude  of  the  satisfaction':  1  Smith's 
Leading  Cases,  10th  Am.  ed.,  p.  558."  Thus,  it  will  be  seen  that 
some  of  the  definitions  are  based  on  the  theory  that  an  accord  and 
satisfaction  is  only  applicable  where  a  contract  exists  and  eliminate 
its  application  to  the  settlement  of  a  debt  before  it  has  become  due, 
or  the  settlement  of  the  damages  arising  from  a  tort.  But  it  seems 
to  us  from  the  cases  just  cited,  and  from  the  various  applications  of 
the  defense  of  accord  and  satisfaction,  which  will  be  adverted  to  later 
on  in  this  note,  that  it  might  be  said,  that  an  accord  and  satisfac- 
tion is  a  method  of  discharging  a  contract  or  settling  a  cause  of 
action,  arising  either  from  a  contract  or  a  tort  by  substituting  for 
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such  contract  or  cause  of  action  an    agreement    for    the  satisfactioa 
thereof,  and  an  execution  of  such  substituted  agreement. 

b.  As  Distinguished  from  Novation. — In  McDonnell  v.  Alabama 
Gold  Life  Ins.  Co.,  So  Ala.  414,  5  South.  120,  it  wag  said  that:  "A 
novation,  under  the  rules  of  the  civil  law,  whence  the  term  has  been 
introduced  into  the  modern  nomenclature  of  our  common-law  jurispru- 
dence, was  a  mode  of  extinguishing  one  obligation  by  another — the 
substitution,  not  of  a  new  paper  or  note,  but  of  a  new  obligation,  in 
lieu  of  an  old  one;  the  effect  of  which  was  to  pay  or  dissolve,  or 
otherwise  discharge  it";  also  citing  Parsons  on  Contracts,  217;  Butter- 
fiold  V.  Hartshorn,  26  Am.  Dec.  714;  Bonnemer  v.  Negrete,  35  Am,  Dec. 
217.  See,  also,  Hobson  v.  Davidson's  Syndic,  8  Mart.  (La.)  422, 13  Am. 
Dec,  294,  where  the  principle  of  the  civil  law  was  applied  to  renewal 
notes  taken  by  an  agent.  So  also,  in  the  recent  case  of  Netterstrom 
V.  Gallistrel,  110  111.  App.  352,  it  was  held  that  a  novation  is  the  ex- 
tinguishment of  one  obligation  and  the  creating  of  another.  Thus, 
it  will  be  seen  that  an  accord  and  satisfaction  when  it  consists  in 
the  substitution  of  a  new  contract  for  the  old  one  and  the  substituted 
contract  is  accepted,  without  performance  as  a  satisfaction  of  the 
old  contract,  is  a  novation:  Allison  v.  Abendroth,  108  N.  Y.  472, 
15  N.  E.  606.  Some  of  the  courts  treat  such  novations  as  an  accord 
and  satisfaction,  while  others  draw  a  distinction  by  holding  that  an 
execution  of  the  terms  of  the  accord  is  necessary  in  order  to  con- 
stitute the  transaction  an  accord  and  satisfaction.  The  subject  will 
be  dwelt  upon  further  in  a  subsequent  part  of  this  note. 

c.  As  Distinguished  from  Payment  or  Performance. — In  its  most 
restricted  sense,  a  payment  is  the  discharge  in  money  of  a  sum  due, 
but  in  the  most  general  acceptation  of  the  term,  it  is  the  fulfillment 
of  a  promise,  the  performance  of  an  agreement,  or  the  accomplish- 
ment of  every  obligation,  whether  it  consists  in  giving  or  in  doing. 
The  word  is  not  a  technical  term,  it  having  been  imported  into  law 
proceedings  from  the  exchange  and  not  from  the  law  treatises: 
Bouvier's  Law  Dictionary,  311.  In  Manice  v.  Hudson  Kiver  E.  Co., 
3  Duer,  441,  it  was  said:  "The  term  'payment'  in  its  legal  import 
means  the  full  satisfaction  of  a  debt  by  money,  not  by  an  exchange 
or  compromise,  or  an  accord  and  satisfaction,  and  it  is  only  where  the 
words  used  in  connection  with  it  plainly  manifest  a  <iifferent  inten- 
tion that  the  legal  import  of  the  term  can  be  rejected." 

The  main  distinction  would  seem  to  consist  in  this,  that  by  v^y- 
ment  is  generally  understood  a  discharge  by  a  compliance  with  the 
terms  of  the  obligation,  or  its  equivalent,  while  in  an  accord  and 
satisfaction  the  discharge  is  effected  by  the  performanee  of  terms 
other  than  originally  agreed  upon.  Thus,  it  was  held  in  Franklin  Fire 
Ins.  Co.  V.  Hamill,  5  Md.  170,  that  an  accord  and  satisfaction  is  some- 
thing other  than  a  strict  performance  or  payment;  that  it  was  the 
doing  by  the  covenantor  of  that  which  the  covenantee  aceei-ts  in  lieu 
of  a  performance  of  the  terras  of  the  covenant. 
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d.  As  Distinguished  from  Compromise. — A  compromise  is  the 
yielding  of  something  by  each  of  two  parties  and  can  exist  only  when 
something  is  yielded  by  each  party  to  it:  Bellows  v.  Sowles,  55  Vt. 
399,  45  Am.  Kep.  291;  and  of  course,  the  prevention  of  litigation  is 
a  sufficient  consideration  for  a  compromise:  Treitschke  v.  Western 
Grain  Co.,  10  Neb.  360,  6  N.  W.  427.  A  compromise  is  based  upon  a 
disputed  claim,  while  an  accord  and  satisfaction  may  be  had  as  to 
a  claim  which  is  not  disputed,  as  we  shall  see  by  a  reference  to  the 
subject  in  subsequent  sections. 

e.  As  Distinguished  from  Composition. — A  composition  is  define.l 
as  an  agreement  between  an  insolvent  or  embarrassed  debtor  and 
his  creditors,  whereby  the  creditors  in  consideration  of  an  immediate 
payment  agree  to  accept  a  dividend  less  than  the  whole  amount  of 
their  claims,  to  be  distributed  pro  rata,  in  discharge  and  satisfaction 
of  the  whole  debt:  Continental  Nat.  Bank  v.  McGeoch,  92  Wis.  310, 
66  N.  W.  606;  whereas  an  accord  and  satisfaction  is  an  agreement 
between  the  debtor  and  a  single  creditor,  requiring  an  extraneous 
consideration,  and  which  when  applied  to  a  liquidated  debt  will  not 
operate  as  a  discharge  of  it  by  a  mere  partial  payment:  See  Wilson  v. 
Samuels,  100  Cal.  514,  35  Pac.  148;  Bailey  v.  Boyd,  75  Md.  125;  Newell 
V.  Higgins,  55  Minn.  82,  56  N.  W.  577;  White  v.  Kuntz,  107  N.  Y.  518, 
1  Am.  St.  Kep.  886,  13  N.  E.  423;  Crawford  v.  Krueger,  201  Pa.  St. 
348,  50  Atl.  931. 

f.  As  Distinguished  from  Release. — A  release  is  said  to  be  a  dis- 
charge of  a  debt  by  act  of  the  party:  Baker  v.  Baker,  28  N.  J.  L.  20, 
75  Am.  Dec.  243.  One  of  the  requisites  seems  to  be  that  it  shall 
be  under  seal:  Kirchner  v.  New  Home  Sewing  Machine  Co.,  135  N. 
Y.  188,  31  N.  E.  1104;  Buck  v.  Kittle 's  Estate,  49  Vt.  291;  whereas, 
as  we  have  seen,  an  accord  and  satisfaction  need  not  be  evidenced 
by  any  formal  instruments. 

II.  Persons  Between  Whom  Allowable, 
a.  Strangers  to  the  Transaction. — The  decisions  as  to  whether  an 
accord  and  satisfaction  can  be  made  with  one  who  is  a  stranger  to 
the  transaction  to  which  it  relates  are  not  harmonious,  one  line  of  de- 
cisions holding  that  such  an  accord  and  satisfaction  is  good  while 
another  holding  it  not  to  be,  and  still  another  holding  that  it  will 
be  good  if  authorized  or  ratiiied.  The  subject  of  accord  and  satis- 
faction being  in  many  of  its  aspects  quite  technical  and  founded 
more  upon  authority  than  upon  logical  reasoning,  the  courts  have 
justified  their  various  holdings  by  the  citation  of  the  English  author- 
ities and  some  of  the  earlier  American  decisions.  In  the  very  recent 
case  of  Jackson  v.  Pennsylvania  E.  K.  Co.,  66  N.  J.  L.  323,  49  AtJ.  730 
55  L.  E.  A.  87,  the  English  authorities  and  also  the  leading  American 
decisions  on  the  subject  were  reviewed  in  the  following  language:  "It 
remains  to  consider  the  real  question  in  controversy  which  is  to  the 
effect  of  an  accord  and  satisfaction  entered  into,  not  with  the  person 
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against  whom  a  claim  is  asserted,  but  with  a  fhird  person.     In  this 
case  the  third  person  is  a  corporation,  which,  between  itself  and  the 
person  against  whom  the  claim  is  asserted,  has  made  itself  primarily 
liable  by  an  agreement  undisclosed  to  the  claimant.     An  early  author- 
ity as  to  accord  and  satisfaction  with  a  third  person  is  Grymes  v. 
Blofield,  Cro.  Eliz.  541,    which  reads  as  follows:   'Debt  upon  an  Obli- 
gation of  20  pounds.     The  Defendant  pleads.     That  J.  S.  surrendered 
a  Copy-hold  Tenement  to  the  use  of  the  plaintiff  in  satisfaction  of 
that  20  pounds,  which  the  Plaintiff  accepted,  etc.     And  it  was  there- 
upon demurred.     Popham  and  Gawdy  held  it  to  be  no  plea;  for  J.  S. 
is  a  meer  stranger,  and  in  [no]  sort  privy  to  the  Conditions  of  the  Ob- 
ligation; and  therefore,  satisfaction  given  by  him  is  not  good:  Vide,  36 
H.  6;  Barr.  166;  7  H.  4,  pi.  31.     Afterward,  Pasch.  31  Eliz.  by  Popham, 
and  Clench,  Caeteris  justiciariis  absentibus,  it  was  adjudged  for  the 
plaintiff.'     In    Edgcombe  v.  Rodd,  1    Smith,  515,   reported    also  in  5 
East,  294,  the  case  of  Grymes  v.  Blofield  was  discussed,  Mr,  Justice 
Lawrence  remarking  that  it  was  quite  unreasonable  to  doubt  the  au- 
thority  of  that  case.     In  Jones   v.   Broadhurst,   9   Com.   B.   193,   Mr. 
Justice  Creswell  commented  upon  Grymes  v.  Blofield,  and  pointed  out 
its  inconsistency  with  an  earlier  case   which  is  thus  stated  in  Fitz. 
Abr.,  tit.  'Barre, '  pi.  166  (Hilary,  36  H.  of  L.  6):  'If  a  stranger  doth 
trespass  to  me  and  one  of  his  relations,  or  any  other  gives  anything 
to  me  for  the  same  trespass,  to  which  I  agree,  the  stranger  shall  have 
an  advantage  of  that  to  bar  me;  for,  if  I  be  satisfied,  it  is  not  reason 
that  I  be  again  satisfied.     Quod  tota   curia  concessit.'     A  course  of 
decisions  ensued,  which  Baron  Parke  summed  up  in  Simpson  v.  Eggiug- 
ton,  10  Ex.  844,  in  the  following  words:   'The  general  rule  as  to  pay- 
ment or  satisfaction  by  a  third  person,  not  himself  liable  as  a  coeon- 
tractor  or  otherwise  has  been  fully  considered  in  the  cases  of  Joues  v. 
Broadhurst,  9   Com.  B.   193,   Belshaw   v.  Bush,   11   Com.  B.   191,   an<l 
James  v.  Isaacs,  22  L,  J.  C.  P.  73;  and  the  result  appears  to  be  that 
it  is  not  sufficient  to  discharge  a  debtor  unless  it  is  made  b}^  a  third 
person,  as  agent  for  and  on  account  of  the  debtor,  and  with  his  prior 
authority  or   subsequent   ratification.     lu   the   first   of  these   cases,  in 
an   elaborate   judgment    delivered   by   Mr.    Justice    Creswell,    the    old 
authorities  are  cited,  and  the  question  whetlier  an  unauthorized  pay- 
ment by  and  acceptance  in  satisfaction  from  a  stranger  is  a  good  pl<^a 
in   bar  is  left  undecided.     It  was  not   necessary  for  the  decision   of 
that  case.     In  Belshaw  v.  Bush,  it  was  decided  that  a  payment  by  a 
stranger  considered  to  be  for  the  dcfeudant  and  on  his  account,  and 
consequently  ratified  by  him,  is  a  good  payment;  and  in  the  last  case 
of  James  v.  Isaacs,  a  satisfaction  from  a  stranger,  witliout  the  author- 
ity, prior  or  subsequent,  of  the   defendant  was  held   to  be  bad.     We 
•consider,  therefore,  the  law  as  fully  settled  by  these  cases.' 

"The  English  cases  justify  the  observation  of  Mr.  Justice  Wales, 
in  Snyder  v.  Pharo,  25  Fed.  398  (at  p.  401),  that  none  of  the  later 
■decisions  adhere  with  any  strictness  to  the  rule  laid  down  in  Grymes 
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V.  Blofield,  and  that  it  is  evident  from  an  examination  of  them  that 
a  plea  of  satisfaction  by  a  stranger,  when  properly  averred,  would 
be  held  good. 

"In  the  United  States  the  case  of  Grymes  v.  Blofield  has  been,  to 
some    extent,  followed,  notably    in    the  state    of    New    York.     The 
earliest  case  is  Clow  v.  Borst,  6  Johns.  37,  which,  like  Grymes  v.  Blo- 
field arose   upon    a   point    of   pleading.     It   was   there    held,    on    de- 
murrer, in  an  action  of  covenant  that  a  plea  of  the  acceptance  of  a 
satisfaction  by  the  plaintiff  from  a  third  person  or  stranger  is  not 
good.     This  case  was  followed  in  Daniels  v.  Hallenbeck,   19   Wend. 
408,  Bleakley  v.  White,  4  Paige,  654,  Atlantic  Dock  Co.  v.  New  York, 
53  N.  Y.  64,  and  Muller  v.  Eno,  14  N.  Y.  597,  605.     To  the  same  effect  is 
Armstrong  v.  School  District,  28  Mo.  App.  169.     These  cases  are  not, 
on  the  whole,  inconsistent  with  the  idea  that  this  defense  may  be  made 
if  it  be  properly  pleaded.     The  tendency  of  the  American  decisions 
is  strongly  in  favor  of  supporting  a  satisfaction  moving  from  a  third 
person   when   such   person   either   had   authority  to   make   it    or   the 
act  was  followed  by  ratification  and  the  article  in  satisfaction  was 
retained.     In  Leavitt  v.  Morrow,  6  Ohio  St.  71,  67  Am.  Dec.  334,  the 
supreme  court  of  Ohio   (Chief  Justice  Bartley  reading  the  opinion), 
held,  after  a  vigorous  discussion  of  the  doctrine,  that  an  accord  with, 
and  satisfaction  coming  from,  a  stranger  having  no  pecuniary  interest 
in  the  subject  matter  are,  if  accepted  in  discharge  of  the  debt,  a  per- 
fect defense  to  a  subsequent  action  against  the  debtor.  Another  valua- 
ble case  is  Snyder  v.  Pharo,  25  Fed.  398,  401^  where,  in  an  opinion  writ- 
ten by  Mr.  Justice  Wales,  all  the  leading  cases  are  cited.  The  head-note 
reads  as  follows:  'Satisfaction  of  a  debt  by  the  hands  of  a  stranger 
is  good  when  made  by  the  authority  of,  or  subsequently  ratified  by, 
the  defendant.     The  fact  of  pleading,  it  will  be  suflicient  evidence 
of  ratification.'     In  the  note  to   Cumber  v.  Wane,   1  Smith's  Lead. 
Cas.,  9th  ed.,  624,  the  same  conclusion  is  reached.     The  reason  of  the 
rule  is  simple.     On  the  one  hand,  no  party  can  be  deprived  of  a  right 
by  mere  payment  by  a  volunteer.     On  the  other  hand,  since  a  p;rty 
is  entitled  to  only  one  satisfaction,  his  acknowledgment  that  he  has 
received  it,  and  his  retention  of  it,  operate  to   extinguish  his   rig'it. 
As  was  said  in  Henshaw  v.  Eawlings,  1  Strange,  23-.     'Although  pay- 
ment by  a  stranger  be  not  a  legal  discharge,  yet  acceptance  in  satisfac- 
tion is.'    In  2  Parsons  on  Contracts,  eighth  edition,  688,  the  same  rule 
is  stated,  with  the  remark  that  the  defense  is  clearly  available  when 
the  debtor  and  the  stranger  are  principal  and  agent.     In  2  Chitty  on 
Contracts,  eleventh  edition,  1133,  this  is  said  to  be  the  correct  doctrine. 
This  is  true,  because  the  nature  of  the  relation  of  principal  and  agent  is 
such   that   proof   of  its   existence   necessarily   shows   that   the   person 
against  whom  the  claim  is  asserted   has  made   the  accord  and   satis- 
faction his  own. ' '     Hence  we  see  that  the  rule  laid  down  by  the  eitse 
just  quoted  from  is  that  an  accord  and  satisfaction  made  by  a  third 
pelson  to  the  subject  matter  is  available  in  bar  of  an  action  on  the 
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subject  matter  if  the  defendant  had  either  authorized  or  ratified  tho 
settlement. 

In  Crumlish  v.  Central  Imp.  Co.,  38  W.  Va.  396,  45  Am.  St.  Eep. 
872,  18  S.  E.  456,  23  L.  E.  A.  120,  the  court  also  reviewed  the  English 
authorities  and  the  early  New  York  cases.  In  reviewing  the  later 
American  cases,  the  court  said:  "It  was  held  in  Harrison  v.  Hicks, 
1  Port.  (Ala.)  423,  27  Am.  Dec.  638,  'that  payment  of  a  debt, 
though  made  by  one  not  a  party  to  the  contract,  and  though  the 
assent  of  the  debtor  to  the  payment  does  not  appear,  is  still  the 
extinguishment  of  the  demand.'  The  opinion  says  that,  as  between 
the  person  paying  and  him  for  whose  benefit  it  was  paid,  a  question 
might  arise  whether  it  was  voluntary,  which  would  depend  on  circum- 
stances of  previous  request  or  subsequent,  express  or  implied.  This 
doctrine  is  sustained  by  Martin  v.  Quinn,  37  Cal.  55;  Gray  v.  Her- 
man, 75  Wis.  453,  44  N.  W.  248,  6  L.  R.  A.  691;  Cain  v.  Bryant,  12 
Heisk.  45;  Leavitt  v.  Morrow,  6  Ohio  St.  71,  67  Am.  Dec.  334;  Web- 
ster v.  Wyser,  1  Stew.  (Ala.)  184;  Harvey  v.  Tama  Co.,  53  Iowa,  228, 
5  N.  W.  130.  Bishop  on  Contracts,  section  211,  holds  that  if  payment 
'be  accepted  by  a  creditor  in  discharge  of  debt,  it  has  that  effect': 
See  2  Wharton  on  Contracts,  sec.  1008. 

"It  seems  utterly  unjust  and  repugnant  to  reason  that  a  creditor 
accepting  payment  from  a  stranger  of  the  third  person's  debt  should 
be  allowed  to  maintain  an  action  against  the  debtor  pleading  and 
thereby  ratifying  such  payment,  on  the  technical  theory  that  he  is  a 
stranger  to  the  contract.  The  creditor  has  himself  for  this  purpose 
allowed  him  to  make  himself  a  quasi  party,  and  consents  to  treat  him 
so,  so  far  as  payment  is  concerned.  To  regard  the  debt  paid,  so  far 
as  he  is  concerned,  is  but  to  hold  him  to  the  result  of  his  own  act. 
Shall  he  collect  the  debt  again?  In  that  case  can  the  stranger  re- 
cover back?  What  matters  it  to  the  creditor  who  pays?  As  the  su- 
preme courts  of  Wisconsin  and  Ohio  in  cases  above  cited  said,  this 
doctrine  is  against  common  sense  and  justice.  It  does  not  at  all  in- 
fringe the  rule  that  one  cannot,  at  law,  make  another  his  debtor 
"without  request  to  allow  such  payment  to  satisfy  the  debt  as  to  the 
creditor;  and  this  court,  while  recognizing  the  rule  that  one  cannot 
officiously  pay  the  debt  of  another  and  sue  him  at  law,  unless  he  has 
ratified  it,  by  allowing  the  stranger  to  go  into  equity  and  get  re- 
payment, makes  the  payment  in  the  eyes  of  a  court  of  equity  operate 
to  satisfy  the  creditor,  and  render  the  stranger  a  creditor  of  the 
debtor:  Neeley  v.  Jones,  16  W.  Va.  625,  37  Am.  Eep.  794.  I  know 
that  in  that  case  it  is  held  that,  if  a  payment  by  a  stranger  is  neither 
ratified  or  authorized  by  the  debtor,  it  will  not  bo  held  to  be  a 
discharge  of  the  debt;  but,  though  this  point  is  general,  that  was  a 
case  of  the  stranger  seeking  to  make  the  debtor  repay,  and  the  case 
and  opinion  intended  to  lay  down  the  rule  at  law  only  as  between  the 
stranger  paying  and  the  debtor,  not  as  between  the  creditor  and 
debtor,  so  I  hold  that,  when  Jamison  &  Co.  received  the  money  for 
this  judgment,  it  operated  as  a  discharge  as  to  them." 
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So,  also,  in  Bennett  v.  Hill,  14  E.  I.  323,  the  court,  after  reviewing 
the  early  English  and  New  York  authorities,  said:  "But  the  better 
doctrine  is  that  satisfaction  by  a  stranger,  made  for  or  on  account  of 
the  debtor  and  adopted  by  the  debtor,  is  good";  citing  among  other 
cases,  Webster  v.  Wyser,  1  Stew.  184;  Harrison  v.  Hicks,  1  Port. 
423,  27  Am.  Dec.  638;  Leavitt  v.  Morrow,  6  Ohio  St.  71,  67  Am.  Dec. 
334;  Schmidt  v.  Ludwig,  26  Minn.  85,  1  N.  W.  803;  and  then  continu- 
ing the  court  said:  "It  is  not  necessary  that  the  debtor  should  have 
formally  adopted  the  satisfaction  before  pleading  it;  the  plea  itself 
is  an  adoption:  Belshaw  v.  Bush,  11  Com.  B.  190,  207;  Walter  v.  James, 
L.  E.  6  Ex.  124,  127.  We  do  not  think  that  any  request  from  the 
plaintiff  to  Burrough  need  be  alleged.  It  is  enough  that  the  plaintiff 
accepts  the  satisfaction  as  shown  by  his  replication." 

In  Clark  v.  Abbott,  53  Minn.  90,  39  Am.  St.  Eep.  577,  55  N.  W.  542, 
the  court  said:  "When  one,  not  the  debtor  nor  under  any  legal  or 
moral  obligation  to  pay  a  debt,  agrees  to  pay,  aaid  does  pay,  a  sum 
less  than  the  whole  debt,  in  consideration  of  an  agreement  on  the 
part  of  the  creditor  to  satisfy  and  discharge  the  whole,  no  action  will 
lie  against  the  debtor  to  recover  the  balance  of  his  indebtedness: 
See  Sonnenberg  v.  Eiedel,  16  Minn.  83;  Mason  v.  Campbell,  27  Miiin. 
54,  6  N.  W.  405;  Schmidt  v.  Ludwig,  26  Minn.  87,  1  N.  W.  803;  Laboy- 
teaux  v.  Swigart,  103  Ind.  596,  3  N.  E.  373;  Varney  v.  Conery,  77 
Me.  527,  1  Atl.  683;  New  York  State  Bank  v.  Fletcher,  5  Wend.  85; 
Brooks  v.  White,  2  Met.  283,  37  Am.  Dec.  95;  Welby  v.  Drake,  1  Car. 
&  P.  557;  Henderson  v.  Stobart,  5  Ex.  99." 

In  Hathaway  v.  Orient  Ins.  Co.,  134  N.  Y.  409,  32  N.  E.  40,  17  L. 
E.  A.  514,  the  plaintiff  held  a  mortgage  upon  certain  real  cstite,  which 
contained  a  covenant  on  the  part  of  the  mortgagor  to  keep  the  build- 
ings insured  for  the  benefit  of  the  mortgagee.  Pursuant  to  this  cov- 
enant the  owner  of  the  fee  procured  from  the  defendant  a  policy  of 
insurance  on  the  buildings,  by  the  terms  of  whir-h  any  loss  was  made 
payable  to  plaintiff  "as  his  mortgage  interest  may  appear."  A  loss 
having  occurred,  a  settlement  was  effected  between  the  owner  of  the 
fee  and  the  insurer  without  the  knowledge  or  consent  of  the  plain- 
tiff. In  an  action  by  the  assignee  of  the  mortgagee  the  court  held 
that  this  settlement  was  no  bar  to  a  recovery  by  the  plaintiff.  In 
making  its  holding  the  court  said:  "It  is  a  genera]  rule  that  where  a 
demand  is  owned  by  several  by  such  a  unity  of  interest  that  all  must 
be  joined  as  parties  in  a  strictly  personal  action  for  its  recovery,  that 
a  release  of  the  claim  by  one  of  the  owners  is  as  efl'ectual  as  the  re- 
lease of  all:  Austin  v.  Hall,  13  Johns.  286,  7  Am.  Dec.  376;  Decker 
V.  Livingston,  15  Johns.  479;  Osborn  v.  Martha's  Vineyard  etc.,  140 
Mass.  549,  55  N.  E.  486.  But  this  rule  has  its  exceptions:  Gock  v. 
Keneda,  29  Barb.  120;  Upjohn  v.  Ewing,  2  Ohio  St.  13;  1  Am.  &  Eng, 
Ency.  of  Law,  106.  Beckon,  the  owner,  was  not  a  necessary  party 
plaintiff  to  an  action  for  the  recovery  of  the  amount  due  from  the 
defendant,  for  the  whole  amount  was  recoverable  by  an  action  brought 
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by  the  mortgagee  individually:  Dakin  v.  Liverpool,  London  &  Globe 
Ins.  Co.,  77  N.  Y.  600;  though  a  joint  action  by  the  owner  and  the 
mortgagee  could  have  been  maintained:  Winne  v.  Niagara  Fire  Ins. 
Co.,  91  N.  Y.  185. 

"In  case  a  claim  arises  in  favor  of  A  and  B  against  C  out  of  a  con- 
tract entered  into  by  the  three,  to  which  claim  by  the  contract  A  has 
the  prior  and  B  the  subsequent  right,  C  and  B  cannot  without  the 
consent  of  A  effect  an  accord  and  satisfaction  which  will  cut  off  the 
right  of  A:  Ennis  v.  Harmony  Fire  Ins.  Co.,  3  Bosw.  516;  Cromwell 
V.  Brooklyn  Fire  Ins.  Co.,  44  N.  Y.  42,  4  Am.  Rep.  641;  Eeid  v.  Mc- 
Crum,  91  N.  Y.  412;  Baltis  v.  Dobin,  67  Barb.  507." 

So,  also,  in  Sieber  v.  Amunson,  78  Wis.  GSl,  47  N.  W.  1126,  it  was 
held  in  an  action  for  a  tort,  that  a  settlement  by  one  not  connected 
with  the  commission  of  the  tort  would  not  operate  as  an  accord  and 
satisfaction,  but  the  court  also  intimated  in  that  case  that  the  pur- 
ported accord  and  satisfaction  was  merely  a  payment  more  in  the 
nature  of  a  gratuity  than  an  accord.  And  in  Gordon  v.  Moore,  ,44 
Ark,  349,  51  Am.  Eep.  606,  it  was  held  that  an  agreement  to  accept 
from  a  third  person,  on  behalf  of  the  debtor,  money  or  a  security 
for  a  smaller  sum  in  satisfaction  of  the  whole  is  valid  and  binding 
and  will  discharge  the  debt.  In  connection  with  this  general  subject 
see,  also,  Eitenour  v.  Mathews,  42  Ind.  7,  Stark  v.  Thompson,  3  T.  B. 
Mon.  (Ky.)  296,  and  Brown  v.  Chesterville,  63  Me.  241. 

From  a  reading  of  the  authorities  commented  upon,  it  seems  to  us 
that  much  of  the  elaborate  discussion  of  the  subject  indulged  in  by 
the  courts  could  be  obviated  by  holding  that  the  acceptance  by  the 
creditor  of  an  accord  and  satisfaction  by  a  stranger  was  such  an 
act  as  would  estop  the  creditor  from  disavowing  an  accord  and  satis- 
faction and  that  the  mere  pleading  of  an  accord  and  satisfaction  per- 
formed by  a  stranger  would  be  such  a  ratification  of  the  act  of  the 
stranger  as  would  thereafter  estop  the  pleader  from  asserting  that 
it  was  a  voluntary  payment  in  any  action  by  the  stranger  for  the 
funds  advanced  to  the  creditor  in  effecting  the  accord  and  satis- 
faction. 

b.  On©  ot  several  Joint  Debtors,  Creditors  or  Wrongaoers. 
1.  Joint  Debtors  in  General. — The  court  in  Allison  v.  Abendroth, 
108  N.  Y.  472,  15  N.  E.  606,  in  laying  down  the  general  rules  in  re- 
gard to  the  effect  of  an  accord  and  satisfaction  by  one  joint  debtor 
on  the  other  joint  debtors,  reviewed  the  earlier  cases  relating  to  the 
payment  of  a  lesser  sum  by  the  debtor  in  satisfaetioii  of  the  debt, 
and  then  said:  "Following  the  same  principle  it  is  heM,  that  when 
the  debtor  enters  into  a  new  contract  with  the  creditor  to  do  some- 
thing which  he  was  not  bound  to  do  by  the  original  contract,  the 
new  contract  is  a  good  accord  and  satisfaction  if  so  agreed.  The  case 
of  accepting  the  sole  liability  of  one  of  two  joint  debtors  or  copart- 
ners in  satisfaction  of  the  joint  or  copartnership  debt  is  an  illustra- 
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tion.  This  is  held  to  be  a  good  satisfaction,  because  the  sole  liability 
of  one  of  two  debtors  'may  be  more  beneficial  than  the  joint  liability 
of  both,  either  in  respect  of  the  solvency,  of  the  parties  or  the  con- 
venience of  the  remedy':  Thompson  v.  Percival,  5  Barn.  &  Adol.  925. 
In  perfect  accord  wit'h  this  principle  is  the  recent  case  in  this  court 
of  Ludington  v.  Bell,  77  N.  Y.  138,  33  Am.  Eep.  601,  in  which  it  was 
held  that  the  acceptance  by  a  creditor  of  the  individual  note  of  one 
of  the  members  of  a  copartnership  after  dissolution,  for  a  portion  of 
the  copartnership  debt,  was  a  good  consideration  for  the  creditor's 
agreement  to  discharge  the  maker  from  further  liability.  There  can 
be  no  doubt,  therefore,  that  if  the  firm  of  Allison  &  Sons,  knowing  at 
the  time  that  the  defendant  Abendroth  was  a  general  partner  in  the 
firm  of  Griffith  &  Wundram  had  received  his  individual  note  for  twen- 
ty-five per  cent  of  their  debt  against  the  firm  in  full  satisfaction,  or 
in  full  satisfaction  when  paid,  the  agreement  would  have  been  sup- 
ported by  a  good  consideration,  and  the  payment  of  the  notes  would 
have  been  a  satisfaction  of  the  entire  debt."  It  was  also  'held  in 
Mason  v.  Wickersham,  4  Watts  &  S.  (Pa.)  100,  that  a  note  given  by 
one  partner,  after  dissolution,  for  a  debt  of  the  firm  would  extin- 
guish the  original  debt  so  as  to  discharge  the  copartner,  if  such  was 
the  agreement  when  the  note  was  given.  The  same  principles  have 
been  applied  to  such  accord  and  satisfaction  as  is  evidenced  by  a 
release  under  seal,  and  technically  termed  a  release:  See  Elliott  v. 
Holbrook,  33  Ala.  659;  Walker  v.  McCuUoch,  4  Me.  421;  Hale  v. 
Spaulding,  145  Mass.  482,  1  Am.  St.  Ecp.  475,  14  N.  E.  534. 

In  Maslin  v.  Hiett,  37  W.  Va.  15,  16  S.  E.  437,  it  was  held  that 
payment  by  a  third  person  on  behalf  of  a  joint  maker  of  a  note 
in  order  to  release  such  joint  maker  from  the  whole  of  the  note 
would  operate  as  a  discharge  of  the  note.  The  agreement  in  that 
case  was  indorsed  on  the  back  of  the  note.  The  court  stated  that 
the  well-known  principle  that  the  release  of  one  joint  promisor 
was  a  release  of  all  applied  to  such  a  transaction. 

There  are  some  cases  which  apparently  hold  that  a  part  payment  by 
one  joint  maker  of  a  note  would  not  operate  as  a  discharge  of  the 
note,  even  though  so  agreed  by  the  parties,  but  those  cases  were  de- 
cided on  the  ground  that  there  was  not  a  sufficient  consideration  for 
the  extinguishment  of  the  balance  due,  and  do  not  make  any  holding 
as  to  what  the  effect  would  be  if  there  had  been  a  sufiicient  con- 
sideration. The  cases  of  Cavaness  v.  Eoss,  33  Ark.  572,  and  Smith 
V.  Bartholomew,  1  Met.  (Mass.),  276,  35  Am.  Dec.  o65,  are  illustra- 
tions of  such  holdings.  Other  cases  proceed  upon  the  theory  that  the 
transaction  is  a  technical  release.  For  instance,  in  Heckman  v.  Man- 
ning, 4  Colo.  544,  one  of  the  defenses  was  that  in  a  former  suit  upon 
the  note  and  in  which  all  the  makers  were  parties,  the  owner  of  the 
note  had  settled  with  one  of  the  joint  makers  and  released  them  all 
from  all  liability  thereon.  The  court  said:  "The  finding  of  the 
court  below  upon  this  point  was  that  the  release  of  Harris  from 
the    note    was    not    a   technical    release,    and    that    *a   release   to    be 
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effectual  must  be  under  seal,*  This  is  certainly  not  the  law.  A 
release,  equally  with  an  obligation,  must  rest  upon  a  consider- 
ation. A  seal  imports  the  consideration,  and  hence  it  need  not  be 
otherwise  shown.  But  where  the  consideration  is  shown  by  the 
instrument  itself,  there  is  then  no  reason  for  requiring  a  seal,  and 
the  instrument  is  as  valid  without  it.  Where  the  consideration  is 
neither  expressed  or  implied,  it  must  be  proved,  and  may  be  proved 
by  parol  evidence"  (citing  various  authorities);  and  then  the  court 
fltated  the  well-settled  doctrine,  before  adverted  to,  that  the  re- 
lease of  one  of  two  or  more  joint,  or  joint  and  several,  obligors  or 
promisors,  operates  as  a  release  of  all. 

As  to  the  effect  of  a  payment  by  one  joint  judgment  debtor,  the 
•court  in  Williams  v.  Eiehl,  127  Cal.  370,  78  Am.  St.  Eep,  60,  59 
Pac.  762,  which  was  a  judgment  against  the  sureties  on  a  guardian's 
bond,  said:  "The  payment  of  the  judgment  by  respondents  to 
plaintiff  did  not  amount  to  a  satisfaction  of  the  same  as  against 
their  cosureties  or  the  principal.  The  rule  is,  that  the  mere  pay- 
ment of  a  judgment  by  one  joint  debtor  does  not  operate  as  an 
accord  and  satisfaction  of  the  judgment  as  to  the  joint  judgment 
debtors,  unless  it  plainly  appears  that  the  payment  was  intended 
to  have  such  effect."  And  the  court  cited  Brandt  on  Suretyship  and 
-Guaranty,  sec.  275;  Brown  v.  White,  29  N.  J.  L.  514,  80  Am.  Dec. 
226;   Coffee  v.  Tevis,  17  Cal.  2S'9;  Freeman  on  Executions,  sec.  444. 

2.  Joint  Tort-feasors. — The  rule  as  to  a  settlement  with  one 
joint  tort-feasor  and  the  reasons  for  the  rule  were  well  stated  in 
Donaldson  v.  Carmichael,  102  Ga.  42,  29  S.  E.  135,  which  was  a  suit 
■against  two  persons  as  joint  wrongdoers  for  the  recovery  of  damages 
for  personal  injuries  resulting  from  a  fall  into  a  cellar  which  one 
of  the  defendants  had  caused  the  other  to  excavate  on  his  lot. 
The  court  said:  "Damages  are  given  as  compensation  for  the  injury 
done:  Civ.  Code,  sec.  3905.  The  universal  and  cardinal  principle  is, 
that  the  person  injured  shall  receive  a  compensation  commensurate 
with  his  loss  or  injury,  and  no  more:  1  Sutherland  on  Damages,  27. 
This  rule,  of  course,  will  be  understood  as  not  intended  to  embrace 
cases  in  which  punitive  or  vindictive  damages  may  be  awarded, 
but  as  stating  primarily  the  main  object  for  which  damages  are 
awarded.  The  cause  of  action  is  the  damage  occasioned  by  the 
wrongful  or  negligent  act  of  the  defendant;  if  the  act  be  done 
without  damage,  there  is  no  injury  to  compensate;  hence,  there 
can  be  no  recovery.  If  there  was  damage  by  such  act  and  the 
amount  of  such  damage  has  been  agreed  on  and  paid,  then  it  has 
been  compensated.  Although  one  may  be  damaged  by  the  joint 
act  of  two  persons,  there  is  but  one  injury;  and  if  that  is  satisfied, 
the  party  injured  is  placed  in  as  near  his  normal  condition  as  the 
law  can  place  him.  There  can  be  no  double  recovery  of  the  amount 
of  damage  which  one  has  sustained.  It  would  be  as  reasonaljle  to 
.ask  to  recover  from  one  defendant  twice  the  amount  sustained,  as 
Am.   St.  Rep.,   Vol.   100—26 
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it  is  to  ask  from  each  of  two  defendants  payment  of  the  full  ainon::t 
of  such  damage,  even  when  the  cause  of  action  is  against  to! !i. 
The  plaintiff  is  entitled  to  only  one  satisfaction;  and  if  the  mann'r 
of  releasing  one  involves  satisfaction  in  whole  or  in  part  of  tlie 
claim,  it  will  inure  to  the  discharge,  pro  tanto,  of  all  who  are 
liable:  Lord  v.  Tiffany,  98  N.  Y.  412,  50  Am.  Eep.  689;  Kasson  v. 
People,  44  Barb.  (X.  Y.)  347;  Ellis  v.  Esson,  50  Wis.  138,  36  Am. 
Eep.  830,  6  N.  W.  518;  and  if  a  party  injured  accept  satisfaction 
from  one  of  several  joint  tort-feasors,  that  is  a  bar  to  all:  Cooley 
on  Torts,  2d  ed.,  p.  161.  In  a  ease  where  the  plaintiff  in  an  action 
•against  several  tort-feasors  executed  to  one  of  them  a  release 
under  seal,  acknowledging  full  satisfaction  for  the  tort,  but  reserv- 
ing his  claim  against  the  others,  it  was  held  that  the  release  inured 
to  ihe  benefit  of  all  the  defendants,  and  that  the  reservation  was 
inoperative.  All  the  cases,  both  English  and  American,  maintain 
the  doctrine  that  satisfaction  from  one  joint  tort-feasor,  whether 
received  before  or  after  recovery,  extinguishes  the  right  as  against 
the  others.  The  plaintiff  is  not  entitled  to  receive  more  than  one 
satisfaction  for  and  in  respect  of  the  same  injury.  As  was  said 
by  the  court  in  Lovejoy  v.  Murray,  3  Wall.  1,  when  the  plaintiff 
has  accepted  satisfaction  in  full  for  the  injury  done  him,  from  what- 
ever source  it  may  come,  he  is  so  far  affected  in  equity  and  good 
conscience  that  the  law  will  not  permit  him  to  recover  again  for 
the  same  damage:  See,  also.  Baker  v.  Frick,  45  Md.  337,  24  Am.  Eep. 
506,  citing  numerous  authorities.  Even  if  separate  suits  are  brought 
against  several  who  are  guilty  of  a  joint  trespass,  while  each  is  liable 
for  what  he  has  done  and  may  be  separately  pursued  to  final  judg- 
ment, the  plaintiff  may  elect  which  of  the  separate  judgments  he  will 
enforce,  but  having  received  his  damage  recovered  against  any  one 
and  his  costs  against  all,  he  must  be  content  with  that;  otherwise,  he 
must  receive  more  than  one  satisfaction  for  his  injury:  Ayer  v.  Ash- 
mead,  31  Conn.  453,  83  Am.  Dec.  154;  Livingston  v.  Bishop,  1  Johns. 
290,  3  Am.  Dec.  330;  Knickerbocker  v.  Colver,  8  Cow.  Ill;  Sheldon  v. 
Kibbe,  3  Conn.  214,  8  Am.  Dec.  176.  See,  also,  to  same  effect, 
Mitchell  V.  Allen,  25  Hun  (N.  Y.),  543;  Urton  v.  Price,  57  Cal.  270; 
McGehee  v.  Shafer,  15  Tex.  198;  Brown  v.  Cambridge,  3  Allen,  474. 
It  is  useless,  however,  to  multiply  authorities  on  these  questions 
about  which  there  has  been  little  or  no  conflict." 

The  rule  above  stated  is  sustained  by  the  following  cases:  Urton 
V.  Price,  57  Cal.  270;  Ayer  v.  Ashmead,  31  Conn.  447,  83  Am.  Dec. 
154;  Eecse  v.  Hood,  99  Ga.  132,  24  S.  E.  843;  Gilpatrick  v.  Hunter, 
24  Me.  18,  41  Am.  Dec.  370;  Goss  v.  Ellison,  136  Mass.  503;  Ellis  v. 
Bitzer,  2  Ohio,  89,  15  Am.  Dec.  534;  Brown  v.  Kencheloe,  43  Tenu. 
(3   Cold.)   192. 

3.  Joint  Creditors. — The  rule  as  to  the  right  of  one  joint  creditor 
to  effect  an  accord  and  satisfaction  was  expressed  in  the  \ery  recent 
case  of  Ely  v.  Ely  (N.  J.  L.),  56  Atl.  246,  in  the  following  language: 
"The  legal  right  of  one  joint  creditor  to  enter  into  and  consummate 
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an  accord  and  satisfaction  with  the  debtor,  and  thtis  discharge  tine 
debt,  was  adjudged  in  Wallace  v.  Kensall,  7  Mees.  &  W.  264,  and 
Eawstorne  v.  Gandell,  15  Mees.  &  W.  304.  That  right  was  upheld 
in  Craig  v.  Hulschizer,  34  N.  J.  L.  363.  No  doubt  an  attempt  to 
exercise  the  power  fraudulently  may  be  defeated,  as  in  case  wiipre 
the  acting  party  is  a  creditor  in  name  only,  and  the  debtor  knows 
he  has  no  substantial  interest  in  the  debt;  or  where  the  creditor, 
being  himself  irresponsible,  seeks  in  collusion  with  the  debtor  to 
discharge  the  debt  without  payment.  But  no  such  conditions  ap- 
pear in  the  present  case.  All  that  can  be  said  against  the  strict 
impartiality  of  the  transaction  is  that  the  father  was  willing  to 
favor  his  son  by  accepting  property  instead  of  cash,  bearing  the 
loss,  if  any,  himself,  but  fully  indemnifying  his  associate  creditor. 
In  that  there  was  no  sign  of  a  lack  of  good  faith.  There  was  the 
mere  exercise  of  a  legal  right.  As  Baron  Alderson  said  in  Phillips 
V.  Clagett,  11  Mees.  &  W.  84:  'Where  the  party  is  an  interested 
party,  and  where,  by  the  law,  all  persons  having  a  joint  interest 
have  a  right  to  release  and  dispose  of  the  debt,  how  is  his  acting 
on  that  right  which  the  law  gives  him  as  arising  out  of  his  interest 
a  fraud?'  We  think  there  was  no  evidence  on  which  the  question 
submitted  could  be  lawfully  decided  against  the  defendant." 

The  Ely  v.  Ely  case  was  a  suit  by  tenants  in  common  for  t]>o 
rent  of  a  farm  demised  to  defendant.  The  accord  and  satisfaction 
was  had  with  one  of  the  tenants  in  common.  The  accord  and 
satisfaction  had  in  the  case  of  Craig  v.  Hulschizer,  34  N.  J.  L.  S63, 
referred  to  in  the  Ely  v.  Ely  case,  arose  over  the  settlement  by 
one   of  the  partners   of   a  promissory  note   payable  to  the   firm. 

It  seems  to  us  that  an  accord  and  satisfaction  by  one  meml  cr 
of  a  partnership  would  be  operative  as  to  his  copartners,  since  the 
payment  to  one  partner  of  a  debt  owing  to  the  firm  is  held  to  1  e 
payment  to  the  firm:  See  Gregg  v.  James,  1  III.  (Breese)  143,  12 
Am.  Dec.  151;  Yandes  v.  Lefavour,  2  Blackf.  (Ind.)  371;  Vander- 
burgh V.  Bassett,  4  Minn.  242  (Gil.  171);  Phepard  v.  Ward,  S 
Wend.   (N.  Y.)   542;  Scott  v.  Trent,  1  Wash.   (Ya.)   *77. 

c.     Persons  Acting  in  a  Representative  Capacity. 

1.  Attorneys  and  Agents. — The  general  principles  of  tiie  law  of 
agency  undoubtedly  apply  to  agreements  for  aecord  and  sntisfoi-i  i<'ii 
made  by  agents  on  behalf  of  their  principals.  In  Saunders  v.  Y\''i it- 
comb,  177  Mass.  462,  59  X.  E.  192,  it  was  held  that  a  :Mass->.-liiis('tt3 
bank  which  was  acting  as  a  mere  collecting  agent  could  not  settle 
a  dishonored  bill  of  exchange  payable  in  London  in  poniids  sterling, 
for  less  than-  its  face,  in  the  absence  of  express  authority  or  a  sub- 
sequent ratification. 

In  Fosha  v.  Prosser  (Wis.),  97  X.  W.  924,  it  was  h.dd  that  an 
attorney  has  no  authority  under  his  retainer  to  bind  his  cliojit  in 
an  attempted  accord  and  satisfaction,  and  that  he  can  uxc-reise  suiU 
a  power  only  upon  an  express  authority. 
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This  rule  is  supported  by  the  weight  of  authority:  See  monographic 
note  to  Clarlc  v.  Eandall,  76  Am.  Dee.  256,  on  the  powers  of  at- 
torneys at  law  where  the  authorities  sustaining  the  rule  are  col- 
lected: See,  also,  Miller  v.  Edmonston,  8  Blackf.  (Tnd.)  290;  Eohr 
V.  Anderson,  51  Md.  205;  Lewis  v.  Gamage,  18  Mass.  (1  Pick.)  346; 
Cram  v.  Sickel,  51  Neb.  828,  66  Am.  St.  Eep.  478,  71  N.  W.  724;  De 
Mets  V.   Dagron,   53   N.  Y.   635. 

Inasmuch  as  an  attorney  or  agent  could  undoubtedly  be  expressly 
or  impliedly  authorized  to  effect  an  accord  and  satisfaction,  it 
often  becomes  a  question  whether  the  acts  of  the  client  or  principal 
are  such  as  to  constitute  a  satisfaction  of  the  attempted  accord  and 
satisfaction.  The  very  recent  case  of  Fosha  v.  Prosser  (Wis.),  97 
N.  W.  924,  will  serve  to  illustrate  the  rule  in  such  cases,  especially 
where  the  accord  and  satisfaction  was  attempted  during  the  pendency 
of  litigation  concerning  the  subject  matter.  The  original  case  was 
an  action  on  one  of  a  series  of  notes  given  on  a  purchase  of  land.  A 
stipulation  was  made  between  the  attorneys  that  in  consideration  of 
the  payment  of  a  certain  sum  by  one  of  the  defendants  that  the  case 
would  be  dismissed  as  to  him  and  all  claims  arising  under  the  trans- 
action would  be  waived  as  against  him,  but  that  the  case  would 
be  continued  as  against  the  other  defendant.  Thereafter  the  plain- 
tiff sued  the  defendant  who  had  been  dismissed  for  the  balance  of 
the  notes.  It  was  contended  that  the  plaintiff  had  ratified  the 
settlement  made  by  her  attorney  on  account  of  having  retained 
the  amount  paid  under  the  stipulation,  but  it  appears  that  the 
plaintiff  had  not  previously  authorized  the  settlement  and  that  she 
did  not  know  of  it  when  she  received  the  money  paid  by  virtue 
of  it.  The  court  said:  "It  is  contended  that  this  constitutes  an 
affirmance  of  her  attorney's  acts  and  tliereby  ratifies  the  settle- 
ment as  an  accord  and  satisfaction  of  the  notes  in  question.  We 
cannot  assent  to  this  claim  in  view  of  the  situation  of  the  parties 
under  the  facts  and  circumstances  of  tlie  case.  That  respondent 
stood  in  the  attitude  of  repudiating  the  settlement  is  manifested  by 
her  course  in  commencing  this  action  on  the  notes  and  by  offering 
to  litigate  the  questions  upon  the  trial.  She  had  a  riglit  to  a  trial 
of  the  issue  in  this  case,  whether  the  alleged  settlement  included 
these  notes.  Her  position  in  the  action  was  positive  notice  to  ap- 
pellant that  she  controverted  his  defense  of  an  accord  and  satis- 
faction. The  stipulation  was  not  so  plain  and  clear  on  its  face  as 
to  preclude  all  inquiry  into  the  situation  of  the  parties  and  the 
circumstances  under  which  it  w'as  made  for  the  purpose  of  aiding 
tlie  court  to  doterinine,  in  the  light  thereof,  whether  the  parties 
making  it  intended  it  should  be  deemed  an  accord  and  satisfaction 
of  the  notes  sued  upon.  This  cast  the  burden  on  appellant  of  estab- 
lisliing  the  fact  that  she  ratified  the  acts  of  her  attorney,  and  thus 
was  bound   by  the  stipulation. 

"Considering  the  evidence  aside  from  her  failure  to  tender  back 
the  seventy-five   dollars,   it   apjiears   that   she   promptly   and   actively 
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declared  her  nonassent  and  condemnation  of  the  unauthorized  acta 
of  her  attorney.  Appellant's  affirmance  of  the  settlement  in  this 
action  precluded  him  from  voluntarily  taking  back  the  money,  and 
compelled  him  to  refuse  it  if  tendered.  Kespondent's  claim  that 
the  stipulation  and  payment  under  it  was  a  settlement  only  of  thn 
note  sued  on  in  that  action  entitled  her  to  hold  the  money  until  that 
question  was  determined  upon  the  trial  of  this  case,  and  she  was 
not,  therefore,  called  upon  to  restore  the  amount  so  paid  her  until 
the  court  found  and  determined  she  had,  in  fact,  not  ratified  the 
accord  and  satisfaction.  We  are  led  to  the  conclusion  that  respond- 
ent's conduct  and  acts  from  the  time  she  was  notified  of  appellant's 
claim  as  to  the  settlement  do  not  constitute  a  ratification  of  the 
unauthorized  accord  and  satisfaction  which  her  attorney  attempted 
to  make  for  her."  The  court  then  cited  in  support  of  the  foregoing: 
Mechem  on  Agency,  sec.  153;  Mobile  etc.  Ey,  Co.  v.  Jay,  65  Ala. 
113;  Aetna  Ins.  Co.  v.  U.  W,  Iron  Co.,  21  Wis.  458;  Wheeler  v,  N.  W. 
Sleigh  Co.  (C.  C),  39  Fed.  347;  Waite  v.  Vose,  62  Me.  188;  Owings 
V.  Hull,  9  Pet.  607,  9  L.  ed.  246;  Thacher  v.  Pray,  113  Mass.  291, 
18  Am.  Eep.  480;   Lester  v.  Kinne,  o7  Conn.  9. 

2.  Administrators  and  Executors  or  Persons  Acting  as  Such. — 
The  question  may  sometimes  arise  as  to  whether  a  person,  who  in 
bringing  an  action  must  do  so  as  a  legal  representative  of  others,  can 
later  on,  when  he  has  obtained  the  proper  appointment,  be  estopped 
by  acts  on  his  part  in  the  nature  of  an  accord  and  satisfaction  prior 
to  his  appointment.  Such  a  question  arose  in  Stuber  v.  McEntee, 
142  N.  Y.  200,  36  N.  E.  878.  That  was  a  statutory  action  by  the 
administrator  for  the  death  of  plaintiff's  intestate.  The  adminis- 
trator, who  was  the  brother  in  law,  prior  to  his  appointment  as  such 
administrator,  made  a  settlement  with  the  defendant  on  behalf  of 
the  family  and  gave  the  defendant  a  receipt,  stating  that  the  pay- 
ment was  for  all  expenses  caused  by  the  untimely  death  of  the 
young  man,  and  "further,  that  I  shall  have  no  further  claim  what- 
soever against  Mr.  McEntee,"  the  defendant.  The  court  in  stating 
the  rule  in  such  cases  said:  "Actions  for  damages  by  reason  of  in- 
juries resulting  in  death  were  unknown  to  the  common  law  and  are 
founded  wholly  upon  the  statute.  The  cause  of  action  is  no  part  of 
the  assets  of  the  estate  of  the  deceased.  The  statutory  liability  has 
no  existence  in  his  lifetime  and  accrues  only  by  reason  of  his  death. 
It  is  not  subject  to  the  payment  of  the  debts  of  the  deceased  nor  to 
the  ordinary  rules  applicable  to  the  settlement  and  administration  of 
the  estates  of  deceased  persons:  Code,  sees.  1902-1905.  The  damages 
are  not  general  assets  of  an  estate  of  a  deceased  person  in  the  hands 
of  the  executor  or  administrator  and  subject  to  their  control,  but 
are  exclusively  for  the  benefit  of  the  decedent's  husband  or  wife 
or  next  of  kin.  The  claim  before  suit  cannot  be  barred  or  releascl 
except  by  some  person  who  has  authority  to  bring  the  action  at  the 
time  and  who  in  a  legal  sense  represents  the  right  of  action.  When 
the   plaintiff   Krause   gave   the   receipt   and   received   the   money,   he 
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was  in  no  such  position  and  had  no  authority  to  bind  the  next  of 
kin  of  the  deceased  by  a  settlement  or  release.  The  cases  cited  by 
the  learned  trial  judge  in  support  of  his  vievf  do  not,  we  think, 
control  the  question.  It  is  only  necessary  to  refer  to  the  two  lead- 
ing cases  in  this  state — Eattoon  v.  Overacker,  8  Johns.  126;  Priest 
V.  Watkins,  2  Hill,  225,  38  Am.  Dec.  584.  These  cases  hold  that  when 
a  person  assumes  to  collect  the  assets  or  credits  belonging  to  the 
estate  of  a  deceased  person,  and  who  subsequently  is  appointed  ad- 
ii:inistrator  of  the  estate,  and  in  that  capacity  brings  an  action  upon 
the  claim  so  collected,  the  prior  payment  made  to  him  before  his 
appointment  is  a  defense  to  the  party  against  whom  the  claim  ex- 
isted and  who  made  the  payment.  For  the  purpose  of  protecting 
parties  making  payment  in  good  faith  to  the  widow  or  other  person 
without  authority  to  collect  the  assets  at  the  time,  the  letters, 
where  subsequently  issued  to  them,  are  deemed  to  relate  back  so 
as  to  legalize  such  payments.  But  these  cases  do  not  hold  that  a 
Btranqer  may  compromise  a  claim  due  to  an  estate  on  receiving  a 
part  only  of  what  is  due  and  thereby  estop  himself  in  a  subsequent 
suit,  in  a  representative  capacity,  from  collecting  the  residue.  If 
there  is  any  such  rule  of  law  in  the  administration  of  the  estates 
of  deceased  persons  it  has  no  application  in  an  action  like  this  for 
the  recovery  of  unliquidated  damages  under  a  special  statute  by  the 
next  of  kin  resulting  from  a  negligent  or  wrongful  act,  causing  the 
death  of  their  intestate.  We  have  no  doubt  that  the  defendant  was 
entitled  to  prove  the  fact  of  payment  and  its  application  to  the 
expenses  of  the  funeral  and  burial  of  the  deceased,  and  to  be 
credited  with  the  same  by  the  jury  in  making  its  estimate  of  the 
damages  which  the  plaintiff  should  recover,  if  any.  In  this  way  the 
principle  decided  in  the  cases  above  referred  to  is  given  full  effect, 
but  to  hold  that  the  receipt  operated  as  an  accord  and  satisfaction 
would  be  extending  its  operations  in  a  manner  to  accomplish  re- 
sults that  cannot  be  sustained  by  reason  or  authority." 

The  same  question  as  to  the  right  of  an  administrator  to  make 
before  his  appointment  an  accord  and  satisfaction  of  a  debt  owing 
the  estate  arose  in  Vroom  v.  Van  Home,  10  Paige  (N.  Y.),  549,  42 
Am.  Dec.  94,  and  the  court  held  that  in  ISTew  York  the  grant  of  ad- 
ministration would  relate  back  to  the  time  of  the  death  of  the  in- 
testate. The  court  in  making  its  decision,  however,  said:  "By  the 
laws  of  some  states  and  countries,  where  the  decedent  has  made  a 
will,  and  has  named  an  executor  to  administer  his  estate  such 
executor  becomes  entitled  to  the  possession  of  the  whole  of  the 
])eisonal  estate  of  the  testator  immediately  upon  his  death-  and 
actual  probate  of  the  will  is  only  necessary  to  enable  the  executor 
to  recover  the  property  by  suit.  Such  was  the  English  common  law 
au.l  the  law  of  this  state  previous  to  the  Revised  Statutes.  Whero 
such  a  law  exists,  the  probate  and  granting  of  letters  testamentary  is 
a  mcn>  legal  form,  as  such  an  executor  does  not  derive  liis  title  from 
the  letters  testamentary,  but  under  the  will.     He  may,  therfore,  take 
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possession  of  the  property,  receive  payment  of  debts,  and  may  release 
a  right  of  action,  before  such  letters  are  granted."  Hence  we  see 
that  these  questions  are  largely  dependent  upon  the  conditions  of 
the  statutory  provisions  in  the  various  states. 

In  Beck  v.  Snyder,  167  Pa.  St.  234,  31  Atl.  555,  an  accord  and  satis- 
faction of  a  balance  on  a  promissory  note  by  an  administratrix  be- 
fore her  appointment  was  also  sustained. 

3.  Husband  as  Representing  Wife. — The  question  whether  it  was 
necessary  for  a  husband  to  join  in  an  accord  and  satisfaction  made 
by  his  wife  for  personal  injuries  was  raised  in  Brundige  v.  Nash- 
ville etc.  R.  Co.  (Tenn.),  79  S.  W.  1027.  It  was  contended  that  it 
was  necessary  for  him  to  join  on  account  of  the  marital  relation. 
The  court  said:  "The  first  question  presented  is  whether  the  con- 
tract of  accord  and  satisfaction  made  by  Mrs.  Brundige  was  void 
because  of  her  coverture.  The  suit  was  brought  in  the  name  of  the 
wife  and  for  damages  caused  to  her;  the  husband  was  joined  merely 
for  conformity,  and  claimed  no  right  in  the  recovery,  and  the  suit 
was  not  for  damages  caused  to  him  for  the  loss  of  his  wife's 
services;  the  recovery,  if  any  had  been  made,  would  have  been  in  the 
name,  and  for  the  use  of,  Mrs.  Brundige,  and  would  have  been  in 
her  separate  estate,  and  would  not  have  been  subject  to  the  control 
and  marital  rights  of  the  husband.  As  before  stated,  the  suit  was 
hers,  and  the  husband  was  merely  joined  for  conformity.  He  had, 
however,  signed  the  contract  of  accord  and  satisfaction,  and  had 
indorsed  his  approval  upon  it.  "We  are  of  the  opinion,  therefore,  that 
Mrs.  Brundige,  with  the  assent  of  her  hustand,  had  a  right  to  enter 
into  this  contract  of  accord  and  satisfaction  as  far  as  her  coverture 
was  concerned." 

4.  Receivers. — In  the  case  of  Goodrich  v.  Sanderson,  35  App.  Div. 
516,  the  question  whether  an  ancillary  receiver  of  a  foreign  corpo- 
ration appointed  under  an  order  investing  him  "with  the  usual 
powers  and  duties  of  receivers  according  to  the  laws  of  this  state 
and  the  practice  of  this  court,"  including  the  right  to  continue 
the  business  of  the  corporation  until  the  further  order  of  the  court, 
had  the  right  to  make  an  accord  and  satisfaction  of  a  claim  owing 
to  the  corporation  was  raised.  The  court,  after  reviewing  the  vari- 
ous Xew  York  statutory  provisions  relative  to  the  powers  and  duties 
of  such  receivers,  said:  "There  is  also,  I  think,  evidence  in  the 
language  of  the  order  that  the  court  intended  to  confer  upon  the 
receiver  all  the  powers  defined  in  any  statute  of  this  state  generally 
applicable  to  receivers  of  corporations.  I  think  that  if  it  had  been 
intended  to  limit  his  powers  to  those  of  a  temporary  receiver  under 
section  1788  (of  the  Code),  there  would  have  been  some  appropriato 
reference  to  that  section. 

"My  general  conclusion  on  the  topic  of  the  extent  of  The  re- 
ceiver's power  is,  therefore,  that  except  so  far  as  they  were  limited 
by  the  very  fact  that  his  appointment  was  ancillary,  the  order  con- 
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ferred  upon  him  the  powers  of  trustees  of  insolvents  as  defined 
in  2  Kevised  Statutes,  41,  sec.  7;  3  Birdeye's  21st  ed.,  p.  3190, 
sec.  77,  By  the  eighth  subdivision  of  this  section  power  and  author- 
ity are  conferred  upon  the  trustees  'to  settle  all  matters  and  accounts 
between  such  debtor  and  his  debtors  or  creditors.'  The  ninth  sub- 
division is  in  the  following  words:  'Under  the  order  of  the  oflTicer 
appointing  them,  to  compound  with  any  person  indebted  to  such 
debtor  and  thereupon  to  discharge  all  demands  against  such  person.^ 

"1  am  satisfied  that  what  was  done  amounted  to  a  settlement 
rather  than  a  composition,  and  that  it  was  not  necessary  to  its 
validity  that  it  should  receive  the  express  sanction  of  the  court. 
It  seems  to  me  that  the  act  distinguishes  between  a  settlement  of 
accounts  or  other  matters  needing  adjustment,  and  a  composition — 
1.  e.,  the  acceptance  of  less  than  an  amount  known  to  be  due:  Has- 
kins  v.  Newcomb,  2  Johns.  405. 

"The  plaintiff  cites  cases  in  which  the  courts  have  held  it  proper 
to  grant  special  power  to  receivers  to  compromise.  It  is  perhaps 
implied  in  some  of  them  that  a  receiver  ought  not  to  compromise 
without  submitting  the  matter  to  the  court,  but  I  find  no  expression 
that  a  receiver  is  without  power  to  compromise  disputed  matters 
if  he  will  take  the  responsibility  of  doing  so.  I  do  not  suppose  that 
Mr.  Justice  Gaynor,  in  saying  that  'the  receiver  could  not  allow  a 
deduction,'  intended  to  be  understood  as  passing  upon  the  powers 
of  the  receiver  as  distinguished  from  his  legal  rights.  The  question 
before  him  for  decision  was  not  strictly  whether  the  receiver  might 
properly  make  a  deduction  in  favor  of  the  Sandersons  under  the 
terms  of  their  lease,  but  whether  he  could  do  so  on  any  ground  as 
would  give  him  a  claim  against  the  superior  landlords, 

"In  Matter  of  Empire  City  Bank  (United  States  Trust  Co.  v. 
United  States  Fire  Ins.  Co.),  18  X.  Y.  199  (at  p.  213),  Judge  Denio^ 
citing  the  provisions  of  the  Revised  Statutes  above  referred  to, 
says:  'The  receiver  is  authorized  to  adjust  and  settle  the  claims  of 
creditors  by  mutual  agreement.'  It  seems  to  me  that  the  sanction 
for  this  statement  must  be  found  in  the  eighth  subdivision  above 
quoted,  and,  therefore,  that  he  has  the  same  power  to  settle  by  agree- 
ment with  debtors  to  the  corporation.  The  remark  which  follows, 
that  'he  has  no  judicial  authority,'  does  not,  I  think,  imply  that  he 
cannot  close  with  a  debtor  to  the  estate  so  as  to  complete  the  settle- 
ment. He  must  do  so  in  order  to  get  in  the  assets.  lie  cannot  pay 
a  creditor  until  authorized  to  make  dividends,  but  it  is  his  duty, 
after  an  account  with  a  debtor,  to  collect  the  balance  due. 

"A  number  of  cases  have  been  cited  from  which  the  plaintiff 
reasons  by  analogy  that  the  action  of  the  receiver  was  ultra  vires. 
Such  cases  are:  Wisconsin  Central  E.  E.  v.  United  States,  164  U.  S. 
190,  17  Sup.  Ct.  Eep.  45;  Logan  County  v.  United  States,  169  U.  S, 
255,  18  Sup.  Ct.  Rep.  361;  Village  of  Tt.  Edward  v.  Fish,  156  N.  Y, 
S63,  50  X.  E.  973.  The  rule  laid  down  by  these  casps  is  that  a  public 
officer   cannot    exceed    the   powers   couferred     upon   him    by   statute. 
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What  I  hold  in  this  ease  is  that  the  receiver  acted  within  the  author- 
ity conferred  upon  him  by  the  order  of  appointment. 

"I  think,  therefore,  that  the  accord  and  satisfaction  should  b© 
sustained  as  a  settlement  of  an  'account  or  other  matter'  between 
the  Union  Warehouse  Company  and  its  debtors.  Although  the  rent 
accrued  after  the  appointm.ent  of  the  receiver,  I  suppose  that,  from 
a  strictly  technical  point  of  view,  the  tenant's  indebtedness  was 
to  the  company,  although  the  receiver  might  sue  for  it. 

"Section  67  of  the  act  (2  Kev.  Stats.  469),  vesting  in  a  receiver 
the  title  to  property,  applies  only  to  domestic  corporations,  and 
there  is  no  reference  to  its  provisions  in  the  order  of  appointment. 
But  in  any  case,  the  receiver  was,  I  think,  under  the  power  con- 
ferred upon  him  to  carry  on  the  business  of  the  company,  authorized 
to  make  such  a  settlement  as  he  deemed  proper  of  the  matters  in 
suit.  The  principal  lease  covered  certain  warehouses,  in  addition  to 
the  piers  sublet  to  the  Sandersons.  The  exercise  of  the  authority  to 
continue  the  business  of  storing  goods  obviously  required  that  the 
receiver  retain  the  warehouses.  To  keep  possession,  he  must  pay 
the  superior  landlords  their  rent  in  full,  and  I  think  that,  by  the 
necessity  of  the  situation,  the  business  which  he  was  to  carry  on 
included  any  necessary  dealings  with  the  subtenants.  He  could,  of 
course,  have  applied  to  the  court  for  instructions,  but  I  think  he 
had  the  power  to  settle  with  them  without  such  an  application,  if 
he  chose  to  take  the  responsibility  of  doing  so.  His  authority  to 
transact  business  included,  by  necessary  implication,  power  to  make 
bargains  in  the  course  of  business  in  like  manner  as  the  company 
might,   had   he   not   been   appointed." 

Thus,  we  see,  in  the  above  case  the  right  of  the  receiver  to  effect 
the  accord  and  satisfaction,  referred  to  therein,  was  not  only  sus- 
tained on  the  theory  that  it  was  authorized  by  the  statute  law  of 
the  state  of  New  York,  which  is  most  likely  the  same  in  most  of 
the  states,  but  the  court  also  held  that  it  was,  independent  of  the 
statute,  authorized  by  implication  from  his  authority  to  continue 
the  business:  See,  also,  as  bearing  on  the  subject:  Morrison  v.  Lin- 
coln Savings  etc.  Co.,  1  Neb.  (Unofficial)  449,  89  N.  W.  996;  In  re 
Croton  Ins.  Co.,  3  Barb.  (N.  Y.)  642;  United  States  v.  Late  Corpora- 
tion of  Latter  Day  Saints,  6  Utah,  9,  21  Pac.  506. 

5.  Next  Friend  of  Infant.— In  Burt  v.  McBain,  29  Mich.  2G0,  it 
was  held  that  an  infant  is  not  bound  by  an  accord  and  satisiaeliou 
of  his  claim,  which  was  accepted  by  his  next  friend.  See,  aisu, 
monographic  note  to  Fletcher  v.  Parker,  97  Am.  St.  Eep.  995. 

III.     Matters  or  Claims  Subject  to  an  Accord  and  Satisfaction. 
a.     General  Requisites  of  Debt  or  Claim. 

1.  Necessity  for  Dispute. — The  principal  case  (Harrison  v.  Hen- 
derson) is  based  on  the  theory  that  to  constitute  the  aecGptance  of 
a  check,  tendered  as  the  balance  of  an  account,  an  accord  and  satis- 
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faction  there  must  have  been  a  previous  disagreement  or  discussion 
as  to  what  was  actually  due.  There  seems  to  be  an  idea  amongst 
the  profession  that  a  disagreement  or  controversy  in  regard  to  th« 
subject  matter  of  the  accord  is  a  necessary  requirement  in  order  that 
it  may  be  the  subject  of  an  accord  and  satisfaction,  but  the  au- 
thorities show  that  an  accord  and  satisfaction  may  take  place  even 
where  the  claim  is  not  disputed  or  controverted.  The  cases  illustrat- 
ing an  accord  and  satisfaction  of  liquidated  claims  will  be  treated 
later  on  when  considering  the  sufficiency  of  the  consideration  form- 
ing the  basis  of  the  accord,  and  also  in  the  discussion  of  when  part 
payment  of  a  claim  will  be  held  to  constitute  an  accord  and  satis- 
faction. It  will,  for  the  present,  suffice  to  say  that  a  consideration 
is  a  necessary  element  of  an  accord  and  satisfaction  and  that  the 
courts  hold,  in  a  general  way,  that  there  is  no  consideration  for  the 
part  payment  of  an  undisputed  claim,  and  hence  that  such  an  agree- 
meut  is  nudum  pactum,  but  that  where  there  is  anything  which  can 
serve  as  the  basis  for  a  consideration,  such  as  payment  before  the 
time  when  due,  or  at  a  different  place  than  called  for  in  the  contract, 
or  Avhere  the  payment  is  made  in  property  of  an  unascertained  value 
insLead  of  in  money,  it  is  not  a  necessary  prerequisite  for  an  ac- 
cord and  satisfaction  that  the  amount  due  should  be  disputed  or 
controverted.  When  considered  in  this  light  the  principal  case  does 
not  state  any  rule  in  regard  to  the  subject  of  accord  and  satisfaction 
which  is  at  a  variance  with  the  rule  laid  down  by  the  weight  of  the 
authorities. 

The  case  of  McKay  v.  Myers,  168  Mass.  312,  47  N.  E.  98,  arose 
under  a  state  of  facts  somewhat  similar  to  the  principal  case.  In 
that  case  the  court  also  held  that  the  acceptance  of  a  check  inclosed 
in  a  letter,  referring  to  the  amount  as  the  balance  due  on  the  ac- 
count between  the  parties,  was  not  a  bar  to  an  action  upon  the  ac- 
count if  the  plaintiff  ascertained  from  a  subsequent  statement  sent 
to  him  at  his  request  that  the  defendant  had  credited  himself  in  the 
account,  for  which  the  check  purported  to  be  the  balance,  with  items 
which  could  not  be  allowed  to  diminish  the  amount  due  the  plain- 
tiff, and  the  court  also  held  that  a  silence  of  eighteen  montlis  after 
receiving  the  account  would  not  preclude  the  plaintiff  from  recover- 
ing the  balance  really  due.  The  court  said:  "There  was  no  accord 
and  satisfaction.  There  was  no  controversy  between  the  parties 
when  the  check  was  accepted  by  the  plaintiff",  and  no  compromise  or 
knowledge  on  the  part  of  the  plaintiff'  that  there  was  anything  to  be 
compromised.  If  the  check  had  been  accepted  as  a  settlement  and 
compromise  of  a  matter  in  dispute,  the  settlement  would  have  been 
binding  as  an  accord  and  satisfaction."  So,  also,  in  Beardsley  v. 
Davis,  52  Barb.  159,  the  court  held  a  settlement  between  a  firm 
of  factors  and  their  consignee  for  insurance  on  goods  lost  by 
fire  while  in  the  hands  of  the  factors,  to  be  no  accord  and  satisfac- 
tion on  account  of  there  being  no  dispute  at  the  time  of  the  settle- 
ment.    And  in  the  recent  case  of  Bloomington  Min.  Co.  v.  Brooklyn 
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Hygienic  lee  Co.,  58  App.  Div.  71,  68  N.  Y.  Supp.  699,  which  was 
affirmed  by  the  court  of  appeals  in  171  N.  Y.  673,  64  N.  E.  1118,  the 
court  said:  "As  to  the  defense  of  accord  and  satisfaction,  there  is 
no  merit  in  it.  Both  parties  at  the  time  of  the  settlements  in  Sep- 
tember, 1895,  and  in  March,  1896,  were  ignorant  of  the  fact  that 
the  boat-load  of  coal  in  question  had,  in  fact,  been  delivered  to  the 
defendant.  Under  such  circumstances,  the  rule  of  accord  and  satis- 
faction does  not  apply.  That  rule  only  applies  where  a  demand  is 
unliquidated  and  one  party  claims  more  than  the  other  concedes  to 
be  due,  and,  as  an  adjustment  and  settlement  of  the  dispute  between 
them  an  arbitrary  amount  is  fixed  upon  and  paid:  Xassoiy  v.  Tom- 
linson,  148  N.  Y.  329,  51  Am.  St.  Rep.  695,  42  N.  E.  715;  Fuller  v. 
Kemp,  138  N.  Y.  231,  33  N,  E.  1034,  20  L.  R.  A.  785.  Here  the 
liability  of  the  defendant  to  pay  the  coal  in  question,  if  it  were  de- 
livered, is  not  disputed,  and  where  a  liability  to  pay  a  certain  amount 
is  not  disputed,  the  acceptance  of  a  less  amount  than  is  due  will 
not  discharge  the  debt,  when  the  acceptance  of  such  sum  arises  from 
a  mutual  mistake;  and  this  is  so,  even  if  a  receipt  in  full  be  given. 
The  element  of  a  consideration  is  lacking  and  the  obligation  of  the 
debtor  to  pay  the  entire  debt  is  not  satisfied:  Fuller  v.  Kemp,  loS 
N.  Y.  231,  33  N.  E.  1034,  20  L.  R.  A.  785.  'To  constitute  an  accord 
and  satisfaction,'  says  the  court  of  appeals  in  Fuller  v.  Kemp,  quot- 
ing from  Preston  v.  Grant,  34  Vt.  201,  'it  is  necessary  that  the 
money  should  be  offered  in  satisfaction  of  the  claim  and  the  offer  ac- 
companied with  such  acts  and  declarations  as  amount  to  a  condition 
that  if  the  money  is  accepted,  it  is  accepted  in  satisfaction,  and  such 
that  the  party  to  whom  it  is  offered  is  bound  to  understand  there- 
from that  if  he  takes  it  he  takes  it  subject  to  such  condition.  When 
a  tender  or  offer  is  thus  made  the  party  to  whom  it  is  made  has  no 
alternative  but  to  refuse  it  or  accept  it  upon  such  conditions.'  Ap- 
plying this  rule,  it  at  once  becomes  apparent  that,  notwithstau'ling 
the  settlement  in  September,  and  the  settlement  in  March,  and  the 
receipt  then  given,  the  defendant  was  not  discharged  from  its  obliga- 
tion to  pay  for  the  coal  in  question." 

In  the  case  of  Walston  v.  Calkins,  119  Iowa,  150,  93  X.  W.  49,  an- 
other very  recent  case,  the  plaintiff  alleged  a  contract  of  employment 
for  a  term  of  six  months  and  a  wrongful  discharge  at  the  end  of 
three  months.  There  was  no  dispute  as  to  the  balance  due  plaintiff 
under  the  contract  of  employment,  but  the  defendant  claimed  an 
accord  and  satisfaction  because  of  having  paid  the  plaintiff  the 
balance  due  him  for  the  three  months  of  work  performed  before 
the  discharge.  The  court  in  holding  the  payment  not  to  have  lioen 
an  accord  and  satisfaction  said:  "It  does  not  operate  as  a  bar  to 
matters  not  contemplated  by  the  parties  in  their  agreement,  nor  is 
it  valid  and  binding  if  wholly  without  consideration.  The  acceptance 
of  the  agreed  balance  due  for  work  already  performed,  for  wliirh  the 
plaintiff  [defendant]  was  admittedly  liable,  can,  under  no  tJieory  of 
accord  and  satisfaction  to  which  our  attention  has  been  callcil,  bar 
the  plaintiff's  claim.     Furthermore,  under  the  facts  here,  even  if  it 
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had  been  expressly  agreed  that  the  amount  so  paid  would  be  ac- 
cepted in  full  satisfaction  of  the  damages,  it  would  have  rested  ott 
no  sufficient  consideration,  and  could  not  have  been  a  bar  to  this 
action. " 

2.  What  Constitutes  a  Disputed  or  Liquidated  Claim. — The  ques- 
tion often  arises  as  to  what  state  of  facts  constitute  a  claim  a  dis- 
puted one  so  as  to  make  it  the  proper  subject  of  accord  and  satis- 
faction by  a  part  payment. 

The  supreme  court  of  Minnesota,  in  Ness  v.  Minnesota  etc.  Co.^ 
87  Minn.  413,  92  N.  W.  333,  indorsed  the  rule  laid  down  in  Demar^ 
V.  Musser-Sauntry  etc.  Co.,  37  Minn.  418,  35  N.  W.  1,  wherein  the 
court  said:  "A  person  cannot  create  a  dispute  sufficient  as  a  con- 
sideration for  a  compromise  by  a  mere  refusal  to  pay  an  undisputed 
claim.  That  would  be  extortion,  and  not  compromise.  There  must,. 
in  fact,  be  a  dispute  or  doubt  as  to  the  rights  of  the  parties  honestly 
entertained."  The  court  applied  this  rule  in  a  case  where  the 
defense  of  accord  and  satisfaction  was  set  up  in  an  action  for  breach 
of  a  contract  of  employment,  the  defendant  having  paid  the  plain- 
tiff for  the  work  which  he  had  performed  prior  to  defendant 's  breach 
of  the  contract,  there  being,  however,  no  dispute  as  to  those  items^ 
See,  also,  Johnson  v.  Simmons,  76  Minn.  34,  78  N.  W.  863,  which  in- 
volved a  somewhat  similar  controversy  regarding  the  amount  due 
for  labor  and  which  the  court  held  to  be  no  bona  fide  dispute  as  to  the 
real  amount  due. 

In  the  case   of  Gray  v.  United  States  Savings   etc.   Co.    (Ky.),   77 
S.  W.  200,  the  coui't  approved  the  rule  laid  down  in  Creutz  v.  Heil, 
89  Ky.  429,  12  S.  W.  926',  concerning  the  requirement   necessary  to 
make  the  recovery  in  court  of  a  claim  sufficiently  doubtful  to  be  com- 
promised, wherein  the  court  used  the  following  language:  "It  seems 
that  the  inquiry  is  whether  the  party  relying  on  the  agreement  had 
reasonable  and  proper  cause  for  believing  that  the  question  was  doubt- 
ful and  that  the  right  might  ultimately  prove  to   be  with   him.     In 
other  words,  it  is  sufficient   that   there  was   an   honest   claim   on   hia 
part,  assorted  without  fraud,  and  that  there  was  a  real  ground  for  dis- 
pute.    If  the  point  is  so  clear  that  it  can  only  be  answered  in  on&' 
way,  the  compromise  would  be  invalid  as  wanting  a  consideration  ta 
uphold  it.     The  adequacy  of  the  consideration  cannot  be  inquired  into, 
but  the  want  of  any  consideration  whatever  may  b©  inquired  into.. 
Tiie  verdict  of  a  jury  or  the  decision  of  a  court  depends  in  a  greater 
or  loss  degree  upon  the  human  understanding  as  to  what  is  right  and 
equitable  in  a  given  state  of  case;    but    wlien    the    given    state    of 
case    has    received    such    judicial   interpretation    as    to    admit    of    no 
question,    supposing   that    the   judicial   mind   will    continue   to    run    in 
the  same   channel    (and   such   supposition   should   always   be  indulged 
in),   then   there   can   arise,   in   a   legal   and   equitable    sense,    no    con- 
sideration   for   a   compromise    of   such    matter.     It    is    only   iu   refer- 
ence   to    such    matters    as    counsel    learned    in     the     law     or     courts 
might   differ,   although   the   right   ultimately   turns   out   to   be  wholly 
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on.  one  side,  that  constitutes  a  valid  consideration  for  compromising 
such  matters.  The  question  of  such  consideration  cannot  be  meas- 
ured; hence  its  adequacy  will  not  be  inquired  into." 

In  Komp  V.  Kaymond,  175  N.  Y.  102,  67  N.  E.  113,  which  arose  over 
the  payment  of  services  to  be  rendered  in  Japan,  the  employe  in- 
sisted that  the  contract  provided  for  payment  in  American  dollars 
Tvhile  the  employer  insisted  that  the  payment  was  to  be  made  in 
Japanese  yen.  The  employe  needing  money  took  payment  on  the  yen 
basis,  but  insisted  that  he  was,  nevertheless,  entitled  to  payment  in 
American  money  and  said  that  he  would  prove  it.  The  employer 
agreed  that  if  he  could  show  that  he  was  entitled  to  such  payment, 
that  he  would  pay  him  the  balance  which  he  claimed.  The  receipt, 
however,  stated  the  payment  to  be  in  full.  In  the  suit  at  bar  for  the 
recovery  of  the  balance,  the  employer  claimed  the  payment  to  have 
been  an  accord  and  satisfaction.  The  court  said:  "It  is  also  to  be 
observed  that  the  plaintiff  offered  to  prove  that  the  defendant's 
representative  did  not  act  in  good  faith,  as  he  never  believed  that 
he  had  any  valid  right  to  raise  the  question  that  the  plaintiff's  claim 
for  his  services  was  payable  in  yens  instead  of  dollars,  and  that  he 
never  honestly  believed  that  there  was  any  right  to  raise  that  con- 
tention. If  this  proof  had  been  admitted,  the  jury  might  have  found 
that  there  was  no  genuine  dispute  between  the  parties,  but  that  the 
defendant's  refusal  to  pay  the  plaintiff's  claim  was  an  arbitrary  one, 
made  for  the  purpose  of  exacting  terms  which  were  inequitable,  un- 
just, and,  hence,  that  there  was  not  such  a  dispute  as  would  support 
a  compromise.  With  this  proof  in  the  case,  a  jury  might  have  found 
that  the  action  of  the  defendant  in  obtaining  the  receipt  was  based 
upon  a  fraudulent  intent  to  take  advantage  of  the  plaintiff's  neces- 
sities, and,  therefore,  upon  any  view  of  the  case  the  transaction  would 
have  been  void,  at  least  so  far  as  the  receipt  was  claimed  to  bar  the 
plaintiff's  right  of  action,  for  the  amount  justly  his  due." 

In  Goodrich  v.  Sanderson,  35  App.  Div.  (N.  Y.)  553,  55  X.  Y.  Supp, 
881,  the  landlord  on  the  first  of  the  mouth  demanded  the  rent,  but 
the  tenant  called  attention  to  a  claim  of  certain  credits  and  re- 
fused to  pay  until  the  matter  was  adjusted,  and  the  landlord  threat- 
ened to  commence  suit.     The  court  held  the  claim  was  disputed. 

So,  also,  in  Beardsley  v.  Davis,  52  Barb.  159,  the  court  discussed 
the  question  whether  the  claim  was  disputed  so  as  to  form  the  basis 
for  an  accord  and  satisfaction.  In  that  case  the  defendants,  who 
were  factors,  agreed  to  insure  property  consigned  to  them;  they  ob- 
tained insurance  only  to  the  extent  of  forty-one  per  cent;  the  con- 
signed property  was  destroyed  by  fire;  they  wrote  to  the  consignees, 
conceding  their  liability  to  account  for  all  they  had  received  from 
the  insurance  company;  stated  the  amount  received,  and  res-rettod 
that  it  was  not  more  and  hoped  it  would  prove  satisfactory.  The 
consignors  replied,  saying:  ''We  supposed  you  were  nearly  insured 
in  full;  but  if  this  is  all  we  are  entitled  to,  we  must  submit,"  ami 
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drew  a  draft  for  the  amount  reported  by  the  factors.  The  court  held 
that  there  was  no  dispute  between  the  parties  either  about  the  facts- 
or  the  claim. 

In  Eeid  v.  McMillan,  189  111,  413,  59  N.  E.  948,  it  was  sought  to 
make  a  statement  of  an  account  and  the  settlement  thereof  form  the 
basis  of  an  accord  and  satisfaction  of  a  debt  secured  by  a  mortgage, 
but  the  court  said:  "A  mere  method  of  bookkeeping  in  the  absence 
of  positive  proof  of  intention,  is  not  enough  to  overcome  the  weight 
and  eiieet  of  solemn  written  contracts  between  parties." 

And  in  Ostrander  v.  Scott,  161  111.  345,  43  N.  E.  1089,  the  court 
said:  "It  is  claimed  that  tlie  account  of  the  plaintiff  was  liquidated 
because  its  items  were  not  disputed.  But  if  there  was  a  controversy 
over  a  setoff,  and  the  balance  due  the  plaintiff  was  fairly  in  dispute, 
the  claim  could  not  be  treated  as  liquidated." 

In  Tanner  v,  Merrill,  108  Mich.  58,  62  Am.  St.  Eep.  687,  &5  N.  W, 
664,  31  L.  R.  A.  171,  the  court  held  that  a  claim  was  disputed  within 
the  rule  of  accord  and  satisfaction  even  though  fhere  was  no  dispute 
as  to  the  amount  of  wages  due  to  a  lumberman  under  the  terms  of 
his  employment,  where  there  was,  however,  a  dispute  as  to  whether 
the  employer  was  entitled  to  deduct  his  transportation  to  the  place 
of  employment,  the  expenses  of  the  transportation  having  been  ad- 
vanced by  the  employer,  the  employe  contending  that  the  trans- 
portation expenses  were  not  to  be  deducted  from  the  total  amount 
earned  by  him. 

The  fact  of  a  counterclaim  being  urged  against  an  undisputed 
claim  and  thereby  making  the  transaction  a  disputed  claim  also  oc- 
curred in  Hull  V.  Johnson,  22  E.  I.  69,  46  Atl.  182,  wherein  the  court 
said:  "The  second  question  is  whether  in  this  case  the  plaintiff's 
claim  can  properly  be  regarded  as  disputed,  since  his  bill  is  admitted 
and  the  defendant's  claim  is  distinct  from  it,  by  way  of  recoupment 
for  injury  arising  from  the  plaintiff's  service.  It  is  true  that  there 
is  a  technical  difference  between  such  a  case  and  one  of  a  controversy 
as  to  the  amount  due,  but  the  principle  which  governs  them  is  the 
same.  "Whatever  may  be  the  ground  of  the  dispute,  the  fact  remains 
that  there  is  one.  In  order  to  settle  the  controversy  the  defendant 
offers  to  pay  a  certain  sum  on  that  condition,  and  the  acceptance 
of  the  money  so  offered  is  as  much  an  acceptance  of  the  condition  in 
one  case  as  in  the  other." 

So  also  in  Connecticut  etc.  Lumber  Co.  v.  Brown,  68  Vt.  239,  35 
Atl.  56,  the  plaintiff  contended  that  the  defendants  having  accepted 
the  lumber  contracted  for,  that  they  were  precluded  from  setting 
up  defects  in  it  as  a  defense  and  that  as  the  price  was  fixed  by  the 
terms  of  the  contract,  the  sum  due  was  certain  and  liquidated,  and 
thus  could  not  form  the  basis  of  an  accord  and  satisfaction  by  reason 
of  part  payment  by  a  cheek  to  be  in  full  settlement  of  all  demands; 
but  the  court  said:  "We  think  t'.ie  defendant's  claims  were  such  as 
could  be  urged   in   good   faith   and   with   color   of   ri-ht.     This   is   all 
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that  was  requisite  as  a  ground  for  compromise,  even  though  they  in 
fact  had  no  defense  to  plaintiff's  claim." 

In  Nassoiy  v.  Tomlinson,  148  N.  Y.  330,  51  Am.  St.  Eep.  695,  42  N. 
E.  715,  it  was  said:  "A  demand  is  not  liquidated  even  if  it  appears 
that  something  is  due,  unless  it  appears  how  much  is  due,  and  where 
it  is  admitted  that  one  of  two  specific  sums  is  due,  but  there  is  a 
genuine  dispute  as  to  which  is  the  proper  amount,  the  demand  is  re- 
garded as  unliquidated,  within  the  meaning  of  that  term  as  applied 
to  the  subject  of  accord  and  satisfaction."  And  in  Bingham  v. 
Browning,  197  111.  135,  64  X.  E.  317,  the  court  in  discussing  what 
constitutes  a  demand  to  be  a  liquidated  one,  said:  "The  mere  fact 
that  the  original  contract  was  in  writing  is  not  conclusive  of  the 
question  that  the  damages  or  demand  was  a  liquidated  demand. 
Practically  all  written  obligations  for  the  payment  of  money  are  for  a 
specific  sum  or  a  sum  that  can  be  made  specific  by  mere  calculation, 
but  when  it  comes  to  a  demand  of  payment  or  adjustment  of  the  debt, 
the  obligor  or  payor  may  insist  that  he  has  paid  more  upon  the  debt 
than  the  holder  has  given  him  credit  for,  or  is  entitled  to  offset  or 
counter-demands,  in  any  of  which  cases  it  could  not  be  contended  that 
because  a  specific  sum  was  stated  in  the  writing  of  one  of  the  parties 
the  claim  was  a  liquidated  one,  and  that  any  settlement  between 
the  parties,  however  fairly  and  understandingly  made,  by  which  a 
less  sum  was  paid  by  the  obligor  in  the  writing  than  it  called  for, 
would  not  be  a  bar  to  the  action  of  the  holder  of  the  writing,  on  the 
ground  that  the  whole  sum  called  for  had  not  been  paid." 

b.  Matters  Arising  from  Contractual  or  Personal  Eolations.^ 
Since  most  of  the  cases  involving  the  availability  of  the  defense  of 
accord  and  satisfaction  arise  over  the  payment  or  adjustment  of 
either  express  or  implied  contracts,  it  is  needless  to  remark  that  the 
liabilities  arising  under  a  contract  are  proper  subjects  of  an  accord 
and  satisfaction.  Contracts  involving  all  sorts  of  subject  matter 
have  been  the  subjects  of  accord  and  satisfaction,  from  coj'.tracts  for 
personal  services  (Komp  v.  Kaymond,  175  N.  Y.  102,  67  N.  E.  113), 
to  questions  involving  damages  from  the  bad  workmanship  of  an  em- 
ploye hired  to  make  repairs  (Scully  v.  Delamater,  28  Fed.  114),  and 
even  the  adjustment  of  the  rights  arising  from  a  building  association 
contract  (Gray  v.  United  States  Savings  etc.  Co.  (Ky.),  77  S.  W. 
200). 

It  was,  however,  at  one  time  doubted  whether  bonds  and  similar 
contracts  could  be  the  subject  of  an  accord  and  satisfaction.  A  dis- 
tinction seems  to  be  drawn  as  to  bonds  to  this  extent,  that  before  a 
breach  of  the  covenants  they  are  not  so  subject,  but  tliat  they  are 
after  a  breach  of  the  coveuuuts  and  the  accrual  of  liability  therefrom. 

In  Morris  Canal  etc.  Co.  v.  A^an  Yorst,  21  X.  J.  L.  100,  whicli  Avas 
an  action  of  debt  on  a  bond  for  the  faithful  pcrfortnauco  of  duty  by 
the  cashier  of  a  corporation,  a  plea  of  a^-cord  and  satisfaction  wns  S''t 
up,  but  it  was  contended  tliat  the  liability  under  a  bond  of  that  sort 
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could  not  be  affected  by  an  accord  and  satisfaction.  The  court,  in 
holding  that  the  plea  was  available,  reviewed  the  Englisli  and  early 
American  authorities  on  the  subject,  showing  the  distinctions  which 
were  maintained  in  such  cases  where  the  accord  and  satisfaction  was 
before,  and  where  it  occurred  after,  the  breach  of  the  covenants  of 
the  bond.  The  court  said:  "The  real  question  on  this  plea  is, 
whether  accord  and  satisfaction  can  be  pleaded  to  this  action.  At 
common  law,  according  to  the  old  authorities,  it  seems  settled  that  it 
could  not.  The  rule  was,  that  a  specialty  contract  could  not  be  dis- 
charged by  any  matter  in  pais,  short  of  performance,  nor  could  it  be 
altered;  it  could  be  altered  or  discharged  only  by  an  instrument  of 
equal  force:  Broom's  Legal  Maxims,  408.  An  obligation  by  record, 
at  common  law,  could  only  be  discharged  by  release  under  seal:  Lit. 
sec.  507:  Sewell  v.  Sparrow,  16  Mass.  26.  Therefore,  accord  and  sat- 
isfaction was  'held  no  plea  where  the  duty  accrues  by  deed  only,  for, 
as  is  said,  the  deed  ought  to  be  avoided  by  matter  of  as  high  a  nature; 
as  in  debt  on  a  single  bond  or  bill  for  the  payment  of  money  only: 
Com.  Dig.,  'Accord,'  A,  2.  But,  even  at  common  law,  in  case  of  abend 
with  conditions  for  the  payment  of  money,  accord  and  satisfaction  be- 
fore the  day  may  be  pleaded,  but  not  after:  Com.  Dig.,  'Accord,'  A,  1; 
Anonymous,  Cro.  Eliz.  46;  but  the  plea  must  be  pleaded  in  satisfac- 
tion of  the  money  or  condition,  and  not  of  the  deed  or  obligation: 
Preston  v.  Christmas,  2  Wils.  86;  Neale  v.  Slieffield,  Yel.  192.  Since 
the  statute  of  4  and  5  Anne,  chapter  16,  it  has  been  reasonably  held 
in  this  country  that  accord  and  satisfaction,  as  well  as  payment,  may 
be  pleaded  in  satisfaction  of  the  condition,  even  after  the  day:  Strang 
V.  Holmes,  7  Cow.  224. 

"This  distinction  was  taken  by  the  old  lawyers,  that  if  fhe  condi- 
tion of  the  bond  be  not  to  pay  a  sum  certain,  but  to  perform  some 
collateral  act,  as  for  personal  services,  to  yield  a  true  account  and  the 
like,  then  accord  with  execution  for  money  or  other  thing  is  no  sat- 
isfaction to  save  the  forfeiture  of  the  condition.  The  doctrine  is  thus 
stated  by  Lord  Coke:  'There  is  a  diversitie,  when  the  condition  is  for 
the  payment  of  money;  and  when  for  the  delivery  of  a  horse,  a  robe, 
a  ring  and  t'he  like;  for  where  it  is  for  the  payment  of  money,  there,  if 
the  feoffor  or  obligee  accept  a  horse,  etc.,  in  satisfaction,  this  is  good; 
but  if  the  condition  were  for  the  delivery  of  a  horse,  a  robe,  there,  al- 
beit the  obligee  or  feoffer  accept  money  or  other  things  for  the  horse, 
etc.,  it  is  no  performance  of  the  condition':  Coke  on  Littleton,  212b. 
The  reason  given  by  the  judges,  when  the  question  was  made  by  the 
sergeants  in  Peyton's  Case,  9  Coke,  77b,  is  that  money  may  be  satisfied 
by  a  horse;  but  a  horse  cannot  be  satisfied  by  money — res  per  pecu- 
niam  estimatur;  et  non  pecunia  per  res.  The  answer  is  curious  and 
not  very  satisfactory,  and  now  since  such  bonds,  as  well  as  bonds 
for  the  payment  of  money,  have  become  at  law,  as  in  equity,  mere 
securities  for  the  damages  actually  sustained  by  the  nonperformance 
of  the  conditions,  there  seems  to  be  but  little  reason  for  the  mainte- 
nance of  this  distinction.     Sound  sense  would  seem  to  permit  an  ob- 
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ligee  to  liquidate  hig  damages,  and  by  accord  take  what  he  might 
please  to  take,  in  satisfaction  of  them.  It  would  seem,  too,  that  this 
plea  of  accord  and  satisfaction  to  the  damages  on  such  bond  may  be 
admitted  without  any  real  and  substantial  infringement  of  the  rule 
as  to  contracts  under  seal.  The  bond  is  not  disaffirmed,  as  the  plea 
goes  to  the  damages  and  not  in  discharge  of  the  bond.  Now,  in  the 
case  of  covenant  after  breach,  where  amends  are  to  be  recovered  ac- 
cord and  satisfaction  has  been  held  to  be  a  good  plea.  In  Kaye  v. 
Waghorne,  1  Taunt.  428,  it  was  held  as  clear  upon  the  old  authorities 
that  a  covenant  under  seal  before  breach  could  not  be  discharged  by 
parol  agreement;  though  after  breach,  accord  and  satisfaction  would 
be  a  good  defense  to  the  damages;  such  defense  not  proceeding  on 
the  ground  of  discharging  the  covenant,  but  simply  of  a  satisfaction 
accepted  for  the  damages.  In  such  cases  as  these  this  defense  is  by 
no  means  equivalent  to  setting  up  a  parol  contract  in  contravention 
of  the  specialty  contract,  the  action  being  founded  not  merely  on  the 
deed,  but  on  the  deed  and  the  subsequent  wrong,  which  wrong  is  the 
cause  of  action,  and  for  which  damages  are  recoverable:  Blake's  Case, 
6  Coke,  44a;  Peyton's  Case,  9  Coke,  77b.  Here  the  action  is  for 
amends  simply,  and  I  am  willing  since  the  bond  has  become  but  se- 
curity for  the  damages  to  waive  the  ancient  distinction,  and  upon 
the  principles  applied  to  simple  covenants  last  alluded  to,  sustain  the 
fourth  plea,  in  satisfaction,  not  of  the  bond,  but  of  the  damages.'' 

c.  Matters  Sounding  in  Tort. — The  rule  that  causes  of  action  for 
damages  arising  from  the  commission  of  torts  can  be  compromised 
and  settled  by  means  of  an  accord  and  satisfaction  seems  to  be  uni- 
versally admitted:  Perin  v.  Cathcart,  115  Iowa,  557,  89  X.  W.  12; 
Hinkle  v.  Minneapolis  etc.  Ry.  Co.,  31  Minn.  434,  18  N.  W.  275;  Jack- 
son V.  Pennsylvania  etc.  E.  R.  Co.,  66  N.  J.  L.  319,  49  All.  730;  Rod- 
gers  V.  Cox,  66  N.  J.  L.432,  50  Atl.  143;  Dibble  v.  New  York  etc.  Co., 
25  Barb.  183;  Brundige  v.  Nashville  etc.  R.  R.  Co.  (Tenn.),  79  S.  W. 
1027;  Gulf  etc.  Ry.  v.  Harriett,  80  Tex.  80,  15  S.  W.  556. 

The  damages  arising  from  the  commission  of  torts  being  generally 
of  an  unliquidated  nature  and  almost  invariably  disputed,  form 
an   ideal   subject   matter   for   an   accord   and   satisfaction. 

d.  Judgments  and  Decrees. — In  ancient  times,  it  seems  to  have 
been  considered  that  nothing  could  be  pleaded  to  an  action  on  a 
judgment  which  was  a  matter  in  pais  and  not  of  record;  hence  it 
was  held  under  the  common  law  that  a  parol  accord  and  satisfaction 
could  not  discharge  a  judgment:  Lutterford  v.  Le  Mayre,  Cro.  Jac. 
579;  Weber  v.  Couch,  134  Mass.  20,  45  Am.  Rep.  274;  Riley  v.  Eile\, 
20  N.  J.  L.  114;  Mitcliell  v.  llawley,  4  Denio  (N.  Y.),  414,  47  Am. 
Dec.  260.  In  some  of  the  early  American  eases  it  was  doubtoil 
whether  a  domestic  judgment  could  be  the  subject  of  an  accord  and 
satisfaction.  For  instance,  in  a  very  early  ease  in  Alabama— Hard - 
wick  v.  King,  1  Stew.  314— which  was  an  action  on  a  judgnunt  re- 
covered in  Georgia,  the  court  said:   "Here  a  material  inquiry  arises 
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■whether  in  this  respect  judgments  obtained  in  other  states  of  the 
Union  are  to  be  treated  according  to  the  common-law  doctrine  relat- 
ing to  domestic  or  foreign  judgments,  or  whether  they  should  be 
viewed  in  a  different  light  from  either.  In  many  respects,  they  have 
been  held  by  various  adjudications  to  be  essentially  different  from 
either.  Notwithstanding  public  acts,  records,  etc.,  when  properly 
authenticated,  are  entitled  by  the  supreme  law  of  the  land  to  the 
same  faith  and  credit  in  every  court  in  the  United  States,  that 
they  of  right  have  by  law  or  usage  in  the  courts  of  the  state  whence 
they  came,  yet  it  is  impracticable  to  give  them  precisely  the  same 
force  and  effect;  and  such  seems  not  to  have  been  contemplated  by 
the  act  of  Congress.  Neither  judgments  nor  executions  were  ever 
supposed  to  retain  any  lien  on  the  defendant's  property  beyond  the 
jurisdiction  of  the  court.  There  is  not,  and  cannot,  with  propriety, 
be  any  authority  for  issuing  executions  in  one  state  on  judgments 
rendered  in  another.  It  may  not  be  extremely  inconvenient  to  pro- 
cure satisfaction  to  be  entered  of  record,  in  cases  of  judgments  ren- 
dered in  our  own  courts.  To  cause  satisfaction  to  be  entered  on  the 
judgment  in  another  state,  at  a  remote  period,  might  be  found  diffi- 
cult and  inconvenient;  nor  is  it  believed  to  have  been  the  usage 
of  the  courts  in  the  United  States  to  enter  on  their  records  any  evi- 
dence of  payment  or  other  satisfaction  of  judgments  except  when 
the  money  is  made  in  the  regular  course  of  execution  or  w^ien  the 
payment  is  made  to  the  clerk.  Therefore,  without  intimating  any 
opinion,  whether  accord  and  satisfaction,  or  payment  would  be  a 
good  defense  to  an  action  of  debt  on  a  judgment  rendered  in  this 
state,  a  majority  of  the  court  are  of  opinion  that,  to  a  judgment  from 
a  sister  state,  they  are  available  as  a  matter  of  defense.  By  the 
common  law,  these  matters  of  defense  were  disallowed  in  case  of  do- 
mestic judgments,  but  in  actions  on  foreign  judgments  a  different 
principle  prevailed.  The  judgment  was  only  prima  facie  evidence  of 
the  debt,  on  which  either  debt  or  assumpsit  would  lie;  and  where  the 
former  was  brought,  the  defendant  was  permitted  to  contest  the  orig- 
inal merits  on  the  plea  of  nil  debet." 

The  strict  technicality  of  the  common  law  regarding  the  discharge 
of  specialty  contracts  was  adverted  to  in  a  previous  section  relative  to 
what  contracts  were  subject  to  an  accord  and  satisfaction.  Tlie 
supreme  court  of  the  United  States,  in  holding  that  the  common-law 
rule  regarding  the  discharge  of  judgments  by  accord  and  satisfac- 
tion had  been  abrogated,  in  Boffinger  v.  Tuyes.  120  U.  S.  205  7  Sup. 
Ct.  Eep.  529,  said:  "The  technicality  difficulty,  that  there  can  be 
no  satisfaction  and  discharge  of  a  judgment  or  decree  except  by 
matter  of  record  (Mitchell  v.  Hawley,  4  Denio,  414,  47  Am.  Dec.  260), 
cannot  be  interposed.  At  common  law  actual  payment  of  a  debt  of 
record  could  not  be  pleaded  in  bar  of  an  action  for  the  recovery  of 
the  debt.  This  has  been  changed  by  statute  both  in  England  and 
in  this  country,  and  no  reason  can  be  assigned  why  an  accord  and 
satisfaction  should  not   have  the  same   effect." 
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The  rule  of  the  common  law  disallowing  an  accord  and  satisfaction 
was  adhered  to  in  Eiley  v.  Eiley,  20  N.  J.  L.  114,  but  that  case 
was  recently  distinguished  and  practically  overruled  by  Fred  v. 
Fred  (N.  J.  Eq.),  50  Atl.  778,  which  allowed  a  decree  for  alimony  to 
be  satisfied  by  notes  of  the  judgment  debtor  for  a  smaller  amount 
indorsed  by  a  third  party. 

Although  the  subject  may  be  regulated  in  many  jurisdictions  by 
statutory  provisions,  it  seems  now  to  be  universally  admitted  that 
a  judgment  may  be  the  subject  of  an  accord  and  satisfaction:  Ean- 
som  V.  Farish,  4  Cal.  386;  Fletcher  v.  Wurgler,  97  Ind.  223;  Marshall 
v.  Bullard,  114  Iowa,  462,  87  N.  W.  427,  54  L.  E.  A.  862;  Engbretson 
V,  Seiberling  (Iowa),  98  N.  W.  319;  Harper  v.  Graham,  20  Ohio,  106; 
Savage  v.  Everman,  70  Pa.  St.  315,  10  Am.  Eep.  676;  In  re  Freeman, 
117  Fed.  680.  In  several  later  cases  in  California,  viz.,  Deland  v. 
Hiett,  27  Cal.  611,  87  Am.  Dec.  102,  and  Siddall  v.  Clark,  89  Cal. 
321,  26  Pac.  829,  the  court  held  that  a  judgment  could  not  be  satis- 
fied by  a  part  payment  although  made  under  an  agreement  that 
such  payment  should  operate  as  a  satisfaction  in  full,  but  the  court 
did  not  state  that  a  judgment  would  not  be  susceptible  to  an  ac- 
cord  and  satisfaction  if  based   on   a   sufficient   consideration. 

Many  of  the  cases  impliedly  admit  that  judgments  may  be  satis- 
fied by  an  accord  and  satisfaction,  though  denying  the  sufficiency  of 
the  consideration  for  accord  and  satisfaction  in  the  ease  at  bar: 
See  Coblentz  v.  Wheeler  etc.  Mfg.  Co.,  40  Ark.  180;  Salmon  v.  Pixlee, 
2  Day  (Conn.),  242;  Wood  v.  Bangs,  2  Penne.  (Del.)  435,  48  Atl.  189; 
Jones  V.  Eansom,  3  Ind.  327;  Grayson  v.  Lilly,  7  T.  B.  Mon.  (Ky.) 
6;  Eussell  v.  Meek,  22  Ky.  Law  Eep.  498,  58  S.  W.  875;  Bird  v. 
Smith,  34  Me.  63,  56  Am.  Dec.  635;  Hardin  v.  Campbell,  4  Gill  (Md.), 
29;  Campbell  v.  Booth,  8  Md.  107;  McCullough  v.  Franklin  Coal  Co., 
21  Md.  256;  Weber  v.  Couch,  134  Mass,  26,  45  Vm.  Eep,  274;  Witherby 
V.  Mann,  11  Johns.  518;  Boyd  v.  Hitchcock,  20  Johns.  76,  11  Am.  Dec. 
247;  Le  Page  v,  McCrea,  1  Wend.  164,  19  Am.  Dec.  469;  Brown  v, 
Feeter,  7  Wend,  301;  Evans  v.  Wells,  22  Wend.  224;  La  Farge  v, 
Herter,  11  Barb,  159;  Garvey  v,  Jarvis,  54  Barb.  179;  Shaw  v.  Clark, 
6  Vt.  507,  27  Am.  Dec.  578;  Eeid  v.  Hibbard,  6  Wis.  175;  Farmers' 
Bank  v.  Groves,  12  How.  (U.  S.)  51.  See,  also.  Freeman  on  Judg- 
ments, sec,  463. 

A  judgment,  being  a  liquidated  demand,  cannot  be  made  the  sub- 
ject of  an  accord  and  satisfaction  based  upon  mere  part  payment, 
since  part  payment  alone  is  not  ordinarily  deemed  a  sufficient  con- 
sideration for  an  accord  and  satisfaction  of  a  liquidated  demand. 
There  must  be  some  circumstances  or  acts  in  addition  to  part  pay- 
ment in  order  to  form  a  sufficient  consideration  for  an  accord  and 
satisfaction  of  a  liquidated  demand.  An  accord  and  satisfaction 
of  a  judgment  is  governed  by  the  same  rule.  In  most  of  the  cases 
in  which  an  attempted  accord  and  satisfaction  of  a  judgment  is  not 
sustained,  the  reason  for  not  sustaining  the  accord  and  satisfaction 
is  solely  for  the  want  of  a  sufficient  consideration,  and  not  because 
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a  judgment  is  not  a  proper  subject  for  an  accord  and  satisfaction  if 
based  on  a  consideration  which  would  be  deemed  sufficient  to  sup- 
port an  accord  and  satisfaction  of  any  other  sort  of  liquidated  de- 
mand. The  sufficiency  of  a  consideration  to  sustain  an  accord  and 
satisfaction  of  a  liquidated  demand  will  be  treated  in  a  subsequent 
section. 

IV.  Essential  Requirements  of  an  Accord  and  Satisfaction, 
a.  The  Accord. 
1.  Necessity  for  an  Accord. — Inasmuch  as  an  accord  and  satis- 
faction is  the  result  of  an  agreement  between  the  parties,  and  like 
all  agreements  must  be  consummated  by  a  meeting  of  the  minds  of 
the  parties,  it  is  axiomatic  that  an  accord  or  unity  of  idea  as  to  the 
settlement  or  adjustment  of  the  claim  under  consideration  is  the 
first  essential  to  the  contract  of  accord  and  satisfaction. 

2.  What  Constitutes  an  Accord. 
A.  In  General. — In  a  general  way  it  may  be  said  that  to  constitute 
an  accord,  the  debtor  and  creditor  must  mutually  agree  as  to  the  al- 
lowance or  disallowance  of  their  respective  claims  and  as  to  the 
balance  struck  upon  the  final  adjustment  of  their  accounts  and  de- 
mands on  both  sides:  Komp  v.  Eaymond,  175  N.  Y.  102,  67  N.  E.  113. 
Hence  the  accord  being  a  contract,  it  is  governed  in  a  general  way 
by  the  rules  governing  other  contracts.  As  the  very  word  indicates, 
there  must  be  an  agreement  ag  to  the  subject  matter  accepted  by 
both  the  creditor  and  the  debtor:  Ilearn  v.  Kiehl,  38  Pa.  St.  147,  80 
Am.  Dec.  472.  The  necessity  for  a  mutual  agreement  as  to  the 
amount  to  be  received  in  satisfaction  of  the  debt  or  claim  which 
forms  the  subject  of  the  accord  and  satisfaction,  and  the  manner 
of  paying  the  amount  so  agreed  upon,  or  the  manner  of  performing 
the  thing  agreed  to  be  performed  in  satisfaction  of  the  debt  or 
claim,  is  illustrated  by  the  following  cases:  Thus  it  was  held  in 
Economy  Coal  etc.  Co.  v.  Bracewell,  78  111.  App.  335,  that  where  the 
creditor,  at  the  time  of  receiving  the  payment,  asserts  that  it  is  not 
in  full  for  the  debt,  that  there  is  no  accord  and  satisfaction;  and 
in  Horwich  v.  Western  Brewing  Co.,  95  111.  App.  162,  it  was  held 
that  there  was  no  accord  where,  the  claim  being  disputed,  the  debtor 
wrote  to  the  creditor  to  draw  a  draft  for  a  certain  amount  which 
was  less  than  that  claimed  by  the  creditor,  but  did  not  state  in  mak- 
ing the  request  that  the  payment  should  extinguish  the  whole  debt. 
So  in  Western  Union  Tel.  Co.  v.  Buchanan,  35  Ind.  429,  9  Am.  Eep. 
744,  it  was  held  that  the  mere  return  of  the  price  of  a  telegram  to 
the  sender  and  his  acceptance  of  the  price  was  not  an  accord  and 
satisfaction  of  the  sender's  claim  for  damages  for  the  failure  to 
send  the  telegram;  and  in  Keinhan  v.  Wright,  125  Ind.  536,  21  Am.  St. 
Kep.  249,  25  N.  E.  822,  9  L.  E.  A.  514,  it  was  held  that  there  was 
no  accord  under  the  following  circumstances:  Plaintiff  sent  the 
body  of  his  dead  child  to  be  placed  in  defendant's  vaults,  but  the 
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defendants  negligently  sent  the  corpse  elsewhere;  plaintiff,  on  be- 
ing promised  to  have  the  body  returned,  expressed  satisfaction.  The 
court,  in  holding  that  there  was  no  accord,  remarked  that  it  was  the 
duty  of  the  defendant  to  return  the  body,  and  it  was  not  shown  that 
it  was  agreed  to  accept  the  return  in  satisfaction  of  the  damages. 
In  Bird  v.  Smith,  34  Me.  63,  16  Am.  Dec.  635,  the  mere  offer  of  the 
creditor  to  accept  less  was  held  to  be  no  accord  where  the  debtor 
did  not  accept  the  offer;  and  in  Cooley  v.  Kinney,  119  Mich.  377, 
78  X.  W.  332,  the  mere  acceptance  of  money  paid  in  court,  but  not  ac- 
companied by  any  conditions,  was  not  sufficient  to  constitute  an  ac- 
cord. In  Vining  v.  Franklin  Fire  Ins.  Co.,  89  Mo.  App.  311,  it  was 
held  that  an  adjustment  of  a  fire  loss  under  an  insurance  policy  con- 
stituted an  accord,  but  not  a  satisfaction  of  the  loss  under  the 
policy.  In  Fames  -Vacuum  Brake  Co.  v.  Prosser,  157  N.  Y.  289,  51 
N.  E.  986,  the  defendants,  as  agents,  collected  money  for  plaintiff, 
and  when  remitting  deducted  their  commissions.  The  plaintiff  ob- 
jected to  the  retentions  of  the  commissions,  and  continued  to  ob- 
ject until  he  finally  sued  for  the  commissions  thus  retained.  The 
court  held  that  there  was  no  accord  and  satisfaction  between  the 
parties.  In  Girard  Fire  etc.  Ins.  Co.  v.  Canan,  195  Pa.  St.  589,  46 
Atl.  115,  it  was  sought  to  make  a  check,  which  read  "in  full  claims 
V.  J.  A.  Canan,"  constitute  an  accord  and  satisfaction,  but  it  was 
shown  that  the  secretary  of  the  company  to  whom  it  was  payable 
did  not  notice  the  "in  full"  clause  when  he  received  the  cheek. 
He  also  testified  that  had  he  noticed  it  he  would  not  have  accepted 
the  check.  The  treasurer  who  cashed  the  check  knew  nothing  as  to 
the  details  of  the  transaction.  The  court  held  that  the  transaction 
did  not  constitute  an  accord  and  satisfaction.  In  Preston  v.  Grant, 
34  Vt.  201,  it  was  held  that  there  was  nothing  in  the  language  of  a 
party  making  a  tender  upon  a  promissory  note  that  could  fairly  con- 
vey to  the  party  to  whom  the  tender  was  made  that  it  was  made 
upon  condition  of  being  in  full  satisfaction  where  all  the  party  mak- 
ing the  tender  said  was  that  "he  tendered  said  sum  as  the  balance 
due  upon  said  note." 

B.  Effect  of  Mere  Promise  of  Creditor. — A  mere  promise  on  the 
part  of  the  creditor  to  accept  a  certain  amount  or  a  cortain  kind 
of  settlement  of  his  debt  does  not  amount  to  an  accord  unless  ac- 
cepted as  an  accord  by  the  debtor:  Briscoe  v.  Callahan,  77  Mo.  134. 
Of  course,  an  accord  without  satisfaction  of  the  accord  is  no  bar  to 
further  action  on  the  original  debt  or  claim.  Hence  it  is  stated 
by  the  courts  that  a  promise  on  the  part  of  the  creditor  to  accept 
less  than  the  amount  due  by  way  of  a  compromise  is  nudum  pactum 
and  void:  Keller  v.  Strong,  104  Iowa,  5S5,  73  X.  W.  1071;  Young  v. 
Jones,  64  Me.  563,  18  Am.  Eep.  279;  Geiser  v.  Kcr.shner,  4  Ciill  &  J. 
(Md.)  305,  23  Am.  Dec.  566;  Clayton  v.  Clark,  74  Miss.  499,  60  Am. 
St.  Eep.  521,  21  South.  565,  22  South.  189,  37  L.  R.  A.  771;  Mcintosh 
v.  .Johnson,  51  Xeb.  33,  70  X.  W.  522;  Daniels  v.  Tlat-h.  21  X.  .1.  L. 
391,  47  Am.  Dec.  169;  Seymour  v.  Minturn,  17  Johns.   (X.  Y.)   1G9,  S 
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Am.  Dec.  SSO;  Hayes  v.  Davidson,  70  N.  C.  573;  Smith  v.  Keels, 
15  Kich.  (S.  C.)  318.  The  reason  for  the  rule  was  stated  by  the 
court  in  Watts  v,  Frenche,  19  N.  J.  Eq.  407,  in  the  following  lan- 
guage: "An  agreement  by  a  creditor  to  accept  part  of  a  debt  as 
payment  of  the  whole  is  nudum  pactum  and  void.  Were  it  other- 
wise a  promise  by  a  creditor  that  he  will  accept  a  less  sum  at  any 
early  date  to  avoid  delay  and  litigation  would  not  be  enforced,  un- 
less upon  payment  as  stipulated.  This  is  in  no  sense  a  forfeiture; 
the  only  consideration  for  the  abatement  is  the  punctual  payment. 
It  is  no  more  a  forfeiture  than  to  withhold  the  wages  of  a  laborer 
who  does  not  come  to  his  work.  Wages  are  only  due  in  considera- 
tion of  work,  and  here  the  abatement  was  only  due  in  consideration 
of  prompt  payment  at  the  time  agreed." 

It  seems  to  us  that  if  a  promise  of  that  sort  .on  the  part  of  the 
creditor  be  enforceable  at  all,  it  ought  to  be  considered  in  the  light 
of  a  contract  in  which  time  is  of  the  essence,  and  that  a  failure  on 
the  part  of  the  debtor  to  avail  himself  of  the  option  would  nullify 
the  agreement.  In  Holton  v.  Noble,  83  Cal.  7,  23  Pac.  58,  it  was 
averred  in  an  answer  to  an  action  for  rent  that  the  plaintiff  had 
agreed  to  take  less  than  the  amount  sued  and  to  make  certain  other 
concessions,  but  it  was  also  shown  that  this  agreement  was  never 
executed  as  to  any  of  its  executory  terms.  The  court  said:  "Unless 
the  agreement  to  accept  the  smaller  sum  in  discliarge  of  the  larger 
was  carried  out  the  obligation  to  pay  the  larger  sum  was  never  ex- 
tinguished or  discharged.  There  was  no  execution  of  the  agree- 
ment or  accord,  and  hence  the  original  obligation  remained  un- 
affected. The  accord  may  be  binding  on  the  parties,  but  it  does 
not  discharge  the  obligation  it  is  made  to  satisfy  until  it  is  exe- 
cuted. Execution  alone  is  satisfaction.  The  averments  in  the  an- 
swer set  forth  no  defense  to  the  action  in  whole  or  in  part." 

C.  Necessity  for  Complete  Knowledge  of  Facts. — It  seems  almost 
axiomatic  that  there  can  be  no  accord  as  to  the  settlement  of  a 
debt  or  claim  unless  the  parties  are  in  possession  of  the  knowledge 
necessary  to  adjust  the  matter  understandiugly.  The  question 
sometimes  arises  in  cases  where  the  courts  are  called  on  to  determine 
the  scope  of  the  accord  and  satisfaction  which  was  made  by  the 
parties.  Thus  in  Euod  v.  Cooper,  119  Cal.  463,  51  Pac.  704,  the 
question  was  whether  an  accord  and  satisfaction  of  margin  trans- 
actions with  a  brokerage  firm  included  an  accord  and  satisfaction 
of  plaintiff's  constitutional  right  to  recover  all  moneys  paid  on  a 
margin  contract.  The  accord  and  satisfaction  which  was  entered 
into  was  based  on  the  assumption  that  the  margin  transactions  were 
regular  and  legal.  The  consideration  for  the  accord  and  satisfaction 
was  the  receipt  of  certain  blocks  of  mining  stock  of  an  unknown 
value.  The  court,  in  holding  that  the  accord  and  satisfaction  did  not 
embrace  his  right  to  recover  under  the  constitutional  provisions 
moneys  paid  to  the  brokers  on  margin  transactions,  said,  after  setting 
out  the  code  definition  of  an  accord  as  "an  agreement  to  accept,  in 
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extinction  of  an  obligation,  something  different  from  or  less  than 
that  to  which  the  person  agreeing  to  accept  is  entitled,"  that: 
^*  There  was  no  dispute  or  controversy,  and  hence  no  agreement  to 
accept  something  different  from,  or  less  than,  that  to  which  Macom- 
loer  [plaintiff's  assignee]  was  legally  entitled,  and  therefore  there 
was  no  accord;  and  the  payment  of  a  part  of  the  whole  debt  due  is 
not  a  good  satisfaction,  even  if  accepted,  unless  the  amount  of  the 
claim  is  disputed;  and  there  was  not  then,  or  theretofore,  any  con- 
troversy, both  parties — so  far  as  the  record  discloses — having  acted 
upon  the  supposition  that  the  contract  and  the  transaction  there- 
"under  were  valid;  while  the  cause  of  action  here  involved  is  for 
moneys  advanced  to  defendants  under  a  void  contract.  Unless, 
therefore,  the  settlement  and  receipt  of  July  19,  1887,  operated  in 
some  other  way  to  extinguish  or  bar  said  cause  of  action,  the  judg- 
ment appealed  from  cannot  be  sustained. 

"The  testimony  of  Mr.  Macomber  was  that  nothing  was  said  at  or 
Taefore  the  settlement  as  to  his  right  to  recover  back  the  money  he 
had  advanced;  and  it  was  then  sought  to  be  shown  that  he  did  not 
know  that  he  had  such  right.  The  question  put  for  that  purpose 
was  objected  to  upon  the  ground  that  it  was  immaterial — that  he 
w^as  presumed  to  know  the  law. 

"The  discussion  of  the  case  by  counsel  is  largely  devoted  to  the 
question  as  to  whether  relief  can  be  granted  from  such  mistake  as 
that  made  by  Macomber,  the  defendant  regarding  it  as  a  pure  mis- 
take or  ignorance  of  law  to  which  the  maxim,  Ignorantia  juris  nemi- 
nem  excusat,  should  be  applied. 

"As  to  the  general  rule  that  mistake  of  law,  pure  and  simple,  is 
not  adequate  ground  for  relief,  there  is  no  controversy;  nor  is  there 
any  serious  controversy  as  to  the  proposition  that  there  are  excep- 
tions to  that  general  rule. 

"We  do  not,  however,  regard  this  as  a  mistake  of  law,  pure  and 
simple,  but  as  belonging  to  a  distinct  class  recognized  1iy  law- 
writers  of  acknowledged  ability  and  sanctioned  by  numerous  deci- 
sions. This  class  is  defined  by  a  general  rule  formulated  by  Pro- 
fessor Pomeroy,  concerning  which  he  says:  'The  number  of  doiisions 
which  support  it,  and  which  it  explains,  is  very  great.'  That  rule 
is  as  follows;  'Whenever  a  person  is  ignorant  or  mistaken  with  re- 
spect to  his  own  antecedent  and  existing  private  legal  rights,  in- 
terests, estates,  duties,  liabilities,  or  other  relation,  either  of  prop- 
erty or  contract,  or  personal  status,  and  enters  into  some  transac- 
tion the  legal  scope  and  operation  of  wliieh  he  correctly  apprcliomls 
and  understands,  for  the  purpose  of  alTecting  such  assumed  ri^^hts, 
interests,  or  relations,  or  of  carrying  out  such  assumed  duties  or 
liabilities,  equity  will  grant  its  relief,  defensive  or  nffirmntive, 
treating  the  mistake  as  analogous  to,  if  not  identical  with,  a  nii~- 
take  of  fact'  ":  2  Pomeroy's  Equity  .Jurisprudence,  sec.  849,  p.  n7^. 
See,  also,  1  Story's  Ecjuity  Jurisprudeuce,  sec.  122,  p.  lol,  to  the 
same  eflect. 
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So,  also,  in  Scully  v.  Delaniater,  28  Fed.  114,  it  was  held  that 
where  one  party  employs  another  to  make  certain  repairs  and  upon 
settlement  with  the  employe  retains  a  certain  portion  of  the  agreed 
price  as  compensation  for  bad  workmanship  or  material,  the  trans- 
action is  an  accord  and  satisfaction  as  to  all  the  damages  then 
known  to  the  employer,  but  that  it  was  not  such  an  accord  of 
hidden  defects  unknown  to  the  employer  and  which  he  could  not,  by 
the   exercise  of  reasonable   care,  ascertain. 

In  Koberts  v.  Eastern  Counties  Ey.  Co.,  1  Fost.  &  F.  460,  the 
plaintiff  was  injured  on  defendant's  railroad  and  his  hat  crushed. 
He  did  not  know  of  any  injury  beyond  that  to  his  hat,  and  accepted 
two  pounds  in  compensation  for  that  and  gave  a  receipt.  The  re- 
ceipt was  pleaded  in  bar  of  his  action  for  personal  injuries.  Lord 
Cockburn,  in  passing  on  the  case,  said:  "It  cannot  be  seriously 
urged  that,  if  plaintiff  had  been  seriously  injured,  he  is  precluded 
from  recovering  because  he  agreed  to  accept  two  pounds  for  his  hat." 

The  rules  above  indicated  have  been  applied  by  the  courts  quite 
frequently.  Thus,  a  voluntary  payment  of  wages  by  a  railway 
company  to  an  injured  employe  during  his  disability  was  held  to 
constitute  no  accord  and  satisfaction  for  serious  personal  injuries 
although  the  element  of  fraud  on  the  part  of  the  railway's  agent 
procuring  the  settlement  was  raised  and  evidently  believed  by  the 
jury:  Sobieski  v.  St.  Paul  etc.  E.  E.  Co.,  41  Minn.  169,  42  N.  W.  863. 
Another  instance  of  the  application  of  the  rule  was  in  Lee  v.  Tar- 
plin,  183  Mass.  52,  66  N.  E.  431,  which  was  a  transaction  involving 
the  transfer  of  the  mortgaged  premises  in  order  to  save  the  costs 
of  foreclosure  proceedings.  It  was  sought  to  make  that  transac- 
tion an  accord  and  satisfaction  of  a  tort  for  false  representations 
in  the  making  of  the  mortgage  but  the  court  refused  to  so  hold  on 
the  ground  that  it  was  not  shown  to  have  been  contemplated  by 
the  conversation  of  the  parties  in  regard  to  the  matter  nor  by 
their  agreement.  And  in  Goodman  v.  Walker,  30  Ala.  482,  68  Am.. 
Dec.  134,  the  acceptance  of  collections  made  by  an  attorney  was 
held  no  accord  and  satisfaction  for  damages  resulting  from  his 
failure  to  collect  larger  amounts  through  his  want  of  ordinary  care 
and  skill,  where  his  failure  to  use  care  or  skill  were  unknown  to 
the  client  at  the  time  of  accepting  the  collections. 

In  Withers  v.  Moore,  140  Cal.  591,  74  Pac.  159,  a  coal  shipper  drew 
a  draft  for  the  agreed  price  of  a  cargo  of  coal,  less  the  existing  cus- 
tom duties,  but  before  the  cargo  entered  the  port  the  custom  duties 
had  been  lowered.  The  question  of  custom  in  regard  to  the  pavment 
of  such  duties  was  also  involved  in  the  case,  but  the  court  held  that 
the  draft  was  not  a  settlement  of  the  difference  between  the  old  and 
new  custom  duties. 

In  Markel  v.  Spitlcr,  28  Ind.  488,  a  mistake  was  made  in  the  com- 
putation of  the  interest  due  on  a  note  against  an  estate,  the  amount 
of  interest  due  being  in  fact  much  greater  than  calculated.  A  re- 
ceipt Avas  given  in  full  satisfaction  of  the  claim,  but  the  court  in  an 
action  to  recover  the  balance  of  the  interest  held  that  the  settlement 
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could  not  be  sustained  on  the  ground  of  being  an  accord  and  satis- 
faction. So,  also,  in  Goodson  v.  National  Masonic  Ace.  Assn.,  91 
Mo.  App.  339,  an  insurance  policy  for  five  thousand  dollars  was- 
under  a  mistake  settled  for  one  thousand  dollars,  but  the  court  refused 
to  hold  the  parties  to  the  settlement.  And  in  Jones  v.  Mills,  14  Ind. 
436,  a  county  judge  applied  for  a  mandate  to  compel  the  issuance  of 
a  warrant  for  the  balance  of  his  salary.  The  petitioner  had  drawn 
his  salary  upon  the  basis  of  its  being  five  hundred  dollars  a  year, 
whereas  it  was  as  a  matter  of  law  eight  hundred  dollars  a  year.  Both 
the  petitioner  and  the  other  country  officials  who  had  anything  to  do 
with  the  issuing  of  the  warrants  for  his  salary  and  the  cashing  of 
them  believed  the  salary  to  have  been  on  a  basis  of  five  hundred  dol- 
lars a  year.  The  petitioner  had  served  four  years  and  drew  five- 
hundred  dollars  a  year.  The  court  held  that  the  transaction  did  not 
amount  to  an  accord  and  satisfaction. 

In  Belt  V.  American  Central  Ins.  Co.,  148  N.  Y.  624,  43  N.  E.  64, 
an  insurance  policy  had  been  sent  to  the  insurer  a  day  before  the 
fire  for  a  reduction  of  rate;  several  days  after  the  fire  it  was  returned 
to  the  insured  with  an  indorsement  dated  several  days  before  the 
fire,  whereby  the  rate  was  reduced,  but  the  coinsurance  clause  was 
changed  in  such  a  way  as  to  lessen  the  amount  payable  under  the 
policy.  The  loss  was  adjusted  under  the  terms  of  the  new  coinsurance 
clause  and  a  receipt  given  for  its  payment.  The  insured  afterward 
learned  that  the  changes  in  the  policy  were  made  as  a  matter  of  fact 
several  days  after  the  fire  and  he  thereupon  brought  suit  to  have  t'ii& 
policy  reformed  and  recover  the  amount  under  the  original  policy. 
The  insurer  defended  on  the  ground  that  the  settlement  of  the  loss 
amounted  to  an  accord  and  satisfaction,  but  the  court  refused  to 
entertain  the  defense. 

It  seems  that  an  accord  will  be  deemed,  where  one  is  attempted,  to 
have  embraced  all  the  damages  which  were  ascertainable.  This  view 
was  entertained  by  the  court  in  Woodford  v.  Marshall,  72  "Wis.  129,. 
39  N.  W.  376,  which  was  an  action  for  the  recovery  for  the  balance 
of  the  purchase  of  some  pine  lands,  and  in  which  defendant  set  up  a 
counterclaim  for  a  shortage  in  the  amount  of  timber  represented  as 
being  upon  the  land.  About  a  year  after  the  sale,  when  some  of  the 
purchase  price  notes  became  due,  the  defendant  became  aware  that 
there  was  a  shortage,  but  did  not  know  extent  thereof.  He  informed 
the  plaintiff  and  agreed  with  plaintiff  upon  a  certain  deduction  be- 
cause of  said  shortage,  though  the  shortage  was  merely  estimated. 
The  court,  in  sustaining  the  accord  and  satisfaction,  said:  "There 
was  no  reservation  of  any  future  ascertainment  of  such  shortage, 
or  of  any  right  to  make  any  future  claim  on  account  of  the  same. 
The  only  way  the  amount  of  the  pine  had  been  ascertained  by  the 
plaintiff  was  by  an  estimate;  and  the  defendant  after  full  knowledjrc 
of  the  land,  made  his  own  estimate;  and  it  is  quite  probable  tliat  no 
actual  measurement  of  said  shortage  has  yet  been  made.  These  fa^'ts 
would  seem  to  make  a  verv  strong  case  of  accord  and  satisf actio;)." 
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D.  Acceptance  of  Money  or  Check  "in  Full"  as  Accord. — In  the 
principal  case  it  is  stated  that  the  simple  tender  of  a  "balance"  as 
shown  by  an  account  tendered  by  the  debtor  does  not  carry  with  it 
an  implication  or  conclusion  that  by  such  tender  the  debtor  paid,  or 
the  creditor  agreed  to  receive,  the  same  in  full  of  the  amount  due, 
where  there  has  been  no  prior  disagreement  or  discussion  as  to  what 
was  actually  due.  This  rule  was  recently  followed  by  the  same  court 
in  Asher  v,  Greenleaf  (Kan.),  74  Pac  633,  under  somewhat  similar 
•circumstances. 

It  is  doubtless  correct  that  there  must  be  some  acts  or  declarations 
by  the  parties  to  the  attempted  accord  and  satisfaction  which  will 
indicate  to  the  mind  of  the  recipient  of  a  cheek  purporting  to  be  for 
a  balance  or  in  full  satisfaction  of  all  claims  that  there  is  a  dispute 
•as  to  the  amount  due,  and  that  the  acceptance  of  the  check  will  sig- 
nify his  approval  of  the  adjustment  fixed  by  the  sender  of  the  check. 

The  general  rule  in  regard  to  the  tender  of  money  (and  checks  are 
■ordinarily  considered  in  the  same  light)  is  that  the  money  should 
be  offered  and  b©  accompanied  with  such  acts  and  declarations  as 
amount  to  a  condition  that  if  the  money  is  accepted  it  must  be  in 
satisfaction  of  the  entire  claim,  and  of  such  a  nature  that  the  party 
to  whom  it  is  offered  is  bound  to  understand  therefrom  that  if  he 
takes  the  money  he  takes  it  subject  to  such  condition:  Hillestad  v. 
Lee  (Minn.),  97  N.  W.  1055;  Preston  v.  Grant,  84  Vt.  203. 

In  Fremont  Foundry  etc.  Co.  v.  Norton  (Neb.),  92  N.  W.  1058,  a 
check  was  sent  by  the  debtor  without  condition  for  an  amount  less 
than  the  contract  price  of  a  steam  boiler,  but  accompanied  by  a  state- 
ment in  the  nature  of  a  counterclaim,  which,  if  allowed,  would,  with 
the  check,  balance  the  purchase  price  of  the  boiler.  The  check  was 
accepted  and  the  debtor  notified  that  he  had  been  credited  with  it, 
but  that  his  counterclaim  would  not  be  allowed,  and  a  demand  was 
made  for  the  balance.  The  court  said:  "If  there  had  been  a  state- 
ment in  the  letter  which  contained  the  check  that  it  could  only  be 
received  in  full  payment  of  the  purchase  price  of  the  boiler  or  of 
the  amount  claimed  by  the  appellee  (the  creditor),  and  appellee  there- 
upon accepted  the  check,  its  letter  of  protest  would  have  availed 
it  nothing.  Such  acceptance  would  have  resulted  in  an  accord  and 
satisfaction.  There  was  no  condition,  however,  stated  in  the  appel- 
lant's letter.  By  the  acceptance  of  the  check,  appellee  did  not  assent 
to  the  validity  of  appellant's  claims  or  demands  set  forth  in  the  state- 
ment which  accompanied  it.  The  contract  price  for  the  construction 
and  delivery  of  the  boiler  was  liquidated.  It  was  a  fixed  and  certain 
amount  agreed  upon  between  the  parties.  There  was  no  dispute  as 
to  this  amount.  Appellant  never  objected  to  it,  but  when  he  came 
to  make  his  remittance  he  made  certain  demands  or  claims  against 
the  appellee  and  sent  his  e'iiock  for  the  balance  of  the  purchase  price. 
This  was  the  first  time  that  he  had  ever  made  any  claim  of  the  kind 
in   question.     The   matter  had   never  been  in   dispute   between   them. 
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And  until  the  receipt  of  the  letter  appellee  never  had  any  information 
that  the  appellant  made  a  claim  against  it  on  account  of  the  matters 
stated  therein":  See,  also,  Keck  v.  Hotel  Owners'  Mut.  Fire  Ins. 
€o.,  89  Iowa,  200,  56  N.  W.  438;  Perin  v.  Cathcart,  115  Iowa,  553, 
S9  N.  W.  13,  and  Lord  v.  Atkins,  138  N.  Y.  184,  33  N.  E.  1035,  to  the 
same  effect. 

In  Hillestad  v.  Lee  (Minn.),  97  N.  W.  1055,  before  adverted  to,  the 
court  said:  "Ordinarily,  the  acceptance  by  a  creditor  of  a  check  for 
a  part  of  a  disputed  claim  will  not  constitute  an  accord  and  satisfac- 
tion, although  the  check  agrees  in  amount  with  the  balance  due  as 
•claimed  by  the  debtor.  In  order  to  make  it  so,  the  check  must  re- 
•cite,  in  effect,  that  it  is  in  full  payment  of  the  claim,  or  be  so  de- 
■clared,  expressly  or  by  necessary  implication  when  the  check  is  ten- 
dered": See,  also,  Eames  Vacuum  Brake  Co.  v.  Prosser,  157  N.  Y. 
289,  51  N.  E.  986,  and  Van  Dyke  v.  Wilder,  66  Vt.  579,  29  Atl.  1016, 
where  the  same  conclusions  were  also  reached.  Th©  cases  of  Hodges 
V.  Tennessee  Implement  Co.,  123  Ala.  572,  26  South.  490,  and  Folsom 
v.  Ballou  Banking  Co.,  160  Mass.  561,  36  N.  E.  469,  have  also  a  gen- 
eral bearing  on  the  subject,  though  in  the  Alabama  case  the  check 
"which  purported  to  be  in  full  payment  was  construed  in  connection 
with  a  statute  which  provided  that  all  receipts,  releases  and  dis- 
charges in  writing  must  have  effect  according  to  the  intention  of  the 
parties. 

Practically  the  same  question  arose  in  Board  of  County  Commrs. 
v.  Kobkirk,  13  Colo.  App.  180,  56  Pac.  993,  where  it  was  unsuccessfully 
sought  to  sustain  a  plea  of  accord  and  satisfaction  in  an  action  by 
a  sheriff  for  the  recovery  of  a  balance  of  fees  for  conveying  prisoners 
to  the  penitentiary.  The  board  of  commissioners  disallowed  a  poitiou 
of  his  fees,  and  an  indorsement  was  placed  upon  the  warrant  for  the 
fees  that  it  was  in  full  payment.  Though  the  court  did  not  expressly 
pass  on  the  question,  it  intimated  that  such  boards  could  not  aflix 
conditions  to  legitimate  claims  nor  bind  claimants  without  some  defi- 
nite agreement  or  actual  notice.  The  question  of  claims  against  jJub- 
iic  bodies  will  be  treated  more  fully  in  a  later  portion  of  this  note. 

E.  Receipt  as  Evidencing  an  Accord. — It  is  said  that  a  receipt  in 
full  given  without  protest  upon  payment  of  the  undisputed  part  of  a 
claim,  after  a  refusal  to  pay  another  part  which  is  disputed,  is  con- 
-clusive  as  against  the  right  of  the  creditor  to  recover  a  further  sum, 
in  the  absence  of  fraud,  mistake,  duress  or  undue  influence:  Tanner 
v.  Merrill,  108  Mich.  58,  62  Am.  St.  lien.  6S7,  6-3  X.  W.  G61.  And 
it  is  also  held  that  while  a  receipt  in  full  is  not  conclusive,  it  is 
always  prima  facie  evidence  of  a  settlement,  and  cannot  be  set 
aside  except  for  weighty  reasons  such  as  fraud,  accident,  or  mistake, 
but  even  in  such  cases  the  reasons  for  setting  it  aside  must  cleai'y 
appear:   Ehoades'  Estate,  189  Pa.  St.  460,  42  Atl.  116. 

In  the  case  last  cited,  a  father  had  given  his  son  a  receipt  "in  full 
for  all  claims  from  him,"  and  after  the  father's  death  a  promissory 
note   of    the   son,    dated    prior   to   the    receipt,   was   fouuij    amouij    tht^ 
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father's  effects.  Proceedings  were  brought  to  enforce  payment  of 
the  note.  The  court,  in  holding  the  receipt  conclusive  of  a  settle- 
ment, said:  "As  Frederick  Rhoades  is  dead  and  S.  Oliver  Ehoades  ia 
incompetent  as  a  witness,  and  no  one  was  examined  who  was  present 
when  the  receipt  was  given,  we  must  ascertain  the  legal  effect  of  such 
a  paper  when  given  in  evidence,  without  explanatory  testimony  as 
to  what  took  place  when  it  was  executed  and  delivered.  Even  re- 
ceipts in  full  are  not  conclusive  and  are  open  to  explanation,  but 
where  there  is  no  explanatory  testimony  they  have  a  defined  legal 
meaning." 

In  Go/den  v.  Bartlett  Illuminating  Co.,  114  Mich.  625,  72  N.  W.  &22,, 
an  employe  w'ho  had  been  paid  semi-monthly  in  checks,  which  read 
"in  full  for  services  to  date,''  and  who  at  the  termination  of  his 
employment  received  a  similarly  worded  check  and  besides  gave  a  re- 
ceipt in  full  for  services  to  date,  sought  to  recover  for  extra  ser- 
vices and  alleged  that  he  signed  the  receipt  without  reading  it,  on 
being  told  that  if  he  did  not  sign  it,  he  would  not  get  a  cent.  The 
court  held  the  transaction  amounted  to  an  accord  and  satisfaction. 

In  Marshall-Wells  Hardware  Co.  v.  Moody  (Minn.),  99  N.  W.  356, 
the  court  held  that  a  receipt  in  full  for  a  certain  amount,  to  be  in  full 
of  account  if  a  certain  claim'  for  credit  was  just,  was  a  conditional 
settlement  and  not  an  accord  and  satisfaction.  And  in  Armour  v. 
Eoss,  110  Ga.  403,  35  S.  E.  787,  it  was  held  that  a  receipt  in  full  of 
all  claims  to  date,  of  whatsoever  nature,  did  not  show  an  accord  an  1 
satisfaction  where  there  were  several  distinct  claims,  and  one  of 
those  claims  was  not  mentioned  in  the  settlement. 

b.  Necessity  for  Consideration. — The  agreement  of  accord  and 
satisfaction  being  governed  in  its  essentials  by  the  same  rules  gov- 
erning the  making  of  other  contracts,  a  consideration  is  a  necessary 
element  to  the  agreement:  Deland  v.  Hiett,  27  Cal.  611,  87  Am.  Dec. 
102;  Ness  v.  Minnesota  etc.  Co.,  87  Minn.  41o,  92  N.  W.  333;  Shaw 
V.  Clark,  6  Vt.  507,  27  Am.  Dec.  578.  The  main  contention  in  cases 
of  this  kind  is  whether  certain  acts  or  circumstances  are  sufficiently 
important  to  constitute  a  sulfieient  consideration  for  the  accord  and 
satisfaction.  The  sufficiency  of  such  acts  or  circumstances  to  form 
the  basis  of  an  accord  and  satisfaction  will  be  treated  in  the  next 

section. 

c.    Sufiiciency  of  Consideration. 

1.  General  Rule. 
A.  Rule  Applicable  to  All  Cases. — It  may  be  stated  as  a  rule  ap- 
plicable to  all  cases  of  accord  and  satisfaction,  whether  affecting 
liquidated  or  unliquidated  claims,  that  the  consideration  for  the  agree- 
ment of  accord  and  satisfaction  must  be  something  which  is  of  bene- 
fit or  advantage  to  the  creditor:  Warren  v.  Skinner,  20  Conn.  559; 
Eusk  V.  Gray,  83  Ind.  589;  Merry  v.  Allen,  39  Iowa,  235;  Bullen  v. 
McGillicuddy,  2  Dana  (Ky.),  90;  White  v.  Jordan,  27  Me.  370;  Mad- 
dux v.  Bevan,  39  Md.  485;  Smith  v.  Bartholomew,  1  Met.  (Mass.)  276, 
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-35  Am.  Dec.  365;  Marion  v.  Ileimbach,  62  Minn.  214,  64  N.  W.  3S6; 
Watson  V.  Elliott,  57  N.  H.  511;  Daniels  v.  Hatch,  21  N.  J.  L.  39l', 
47  Am.  Dec.  169;  Komp  v.  Eaymond,  175  N.  Y.  102,  67  N.  E.  113; 
Diller  v.  Brubaker,  52  Pa.  St.  498,  91  Am.  Dee.  177;  Eve  v.  Mosely, 
2  Strob.  (S.  C.)  203;  Clark  v.  Brown,  22  How.  (U.  S.)  270.  Some- 
limes  it  is  said  that  the  consideration  must  be  something  new  or 
different  from  that  to  which  the  creditor  was  already  entitled  but  that 
it  will  be  immaterial  whether  it  be  more  or  less  valuable  than  tkac 
-which  the  creditor  relinquishes:  Martin  v.  Frantz,  127  Pa.  St.  391  14 
Am.  St.  Eep.  859,  18  Atl.  20.  And  it  has  also  been  stated  that  the 
■consideration  sTiould  be  something  to  which  the  creditor  had  no  pre- 
■vious  right.  Hence  that  where  the  creditor  had  a  perfect  and  ac- 
knowledged right  to  that  which  was  given  as  consideration  of  the 
alleged  accord  and  satisfaction  fhat  the  agreement  for  the  accord  will 
fail  for  want  of  a  consideration:  Ness  v.  Minnesota  etc.  Co.,  87  Minn. 
413,  92  N.  W.  333;  Mintzer  v.  Supreme  Council,  41  Misc.  Eep.  (N. 
Y.)  512,  85  N.  Y.  Supp.  23.  And  it  is  also  held  that  where  it  is 
uncertain  as  to  which  of  two  parties  is  liable  for  a  debt  of  a  fixed 
amount,  and  both  of  the  parties  deny  liability,  a  settlement  with  one 
for  a  less  amount  is  based  on  a  sufficient  consideration:  Chicago  etc. 
Ey.  Co.  V.  Brown  (Neb.),  97  N.  W.  1038. 

B.  Distinction  Between  Liquidatsd.  and  Unliquidated  Claims. — It 
is  the  universal  rule  t'hat  mere  part  payment  of  a  liquidated  claim, 
unaccompanied  by  any  other  moving  consideration,  is  an  insufficient 
■consideration  to  support  an  accord  and  satisfaction:  Pearson  v. 
Thomason,  15  Ala.  700,  50  Am.  Dec.  159;  Cavaness  v.  Boss,  33  Ark. 
572;  Deland  v.  Hictt,  27  Cal.  Gil,  87  Am.  Dec.  102;  Kos-j  v.  Hall,  26 
Conn.  392,  68  Am.  Dec.  402;  Spann  v.  Baltzell,  1  Fla.  338,  46  Am.  Dec. 
346;  Pusheck  v.  Frances  E.  Willard  etc.  A^-sn.,  91  111.  App.  192; 
Myers  v.  Green,  21  Ind.  App.  138,  69  Am.  St.  Eep.  344,  51  N.  E.  942; 
-Sullivan  v.  Finn,  4  G.  Greene  (Iowa),  544;  St.  Louis  etc.  E.  E.  Co.  v. 
Davis,  35  Kan.  464,  11  Pac.  421;  Jones  v.  Bullitt,  2  Litt.  (Ky.)  49; 
■Grayson  v.  Lilly,  7  T.  B.  Mon.  6;  Kussell  v.  Meek,  22  Ky.  Law  Eep. 
498,  58  S.  W.  373;  Bird  v.  Smith,  34  Me.  63,  56  Am.  Dec.  635;  Austin 
V.  Smith,  39  Me.  203;  Geiser  v.  Kershner.  4  Gill  &  J.  (:\ra.)  305.  2:! 
Am.  Dec.  566;  Smith  v.  Bartholomew,  1  Met.  276.  25  Am.  Doc.  3o5; 
Tuttle  v.  Tuttle,  12  Met.  554,  46  Am.  Dec.  701;  Donoluie  v.  Woolbury, 
■6  Gush.  148,  52  Am.  Dec.  777;  Twitehell  v.  Shav/,  10  Cush.  4.S,  r,T  Am. 
Dec.  80;  Weber  v.  Couch,  134  Mass.  26,  45  Am.  Eep.  274;  Sponalty 
Glass  Co.  v.  Daley,  172  Mass.  460,  52  N.  E.  G3;>;  Leesou  v.  Au.lersun, 
99  Mich.  247,  41  Am.  St.  Eep.  597,  58  N.  W.  72;  Scaso  v.  Cillett- 
Herzog  Mfg.  Co.,  55  Minn.  349,  57  N.  W.  58;  Sheibley  v.  Dixon  Cn.. 
61  Neb.  409,  85  N.  W.  399;  Blanehard  v.  Noyes,  3  N.  H.  518;  Daiiiols 
V.  Hatch,  21  N.  J.  L.  391,  47  Am.  Dec.  169;  Murphy  v.  Kastner,  50 
N.  J.  Eq.  214,  24  Atl.  504;  Harrison  v.  Close,  2  Jolius.  450,  3  Am. 
Dec.  444;  Seymour  v.  Minturn,  17  Johns.  169,  8  Am.  Dee.  ;iSO;  Kussell 
V.  Lytle,  6  Wend.  390,  22  Am.  Dee.  537;  Buuge  v.  Koop,  48  >,.  V.  22-5, 
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8  Am.  Eep.  546;  Mitchell  v.  Sawyer,  71  N.  C.  70;  Martin  v.  Frantz,. 
127  Pa.  St.  389,  14  Am.  St.  Kep.  859,  18  Atl.  20;  Eose  v.  Daniels,  8- 
E.  I.  381;  Eve  v.  Mosely,  2  Strob.  (S.  C)  203;  Bowden  v.  Eobinson,  4 
Tex.  Civ.  626,  23  S.  W.  816;  Eotan  Grocery  Co.  v.  Noble  (Tex.  Civ.),. 
81  S.  "W.  586;  Eising  v.  Cummings,  47  Vt.  345;  Seymour  v.  Goodrich, 
SO  Va.  304;  Smith  v.  Chilton,  84  Va.  840,  6  S.  E.  142;  Prairie  Grove 
etc.  Co.  V.  Luder,  115  Wis.  20,  89  N.  W.  138,  90  N.  W.  1085;  Hender- 
son v.  Moore,  5  Cranch  (U.  S.),  11;  Foakes  v.  Beer,  L.  E.  9  App, 
Cas.  605.- 

But,  on  the  other  hand,  it  is  also  universally  acknowledged  by  the 
same  and  other  authorities  that  mere  part  payment  is  a  sufficient 
consideration  where  the  claim  is  unliquidated  or  in  dispute  and  also 
where  some  extraneous  consideration,  even  though  slight,  exists: 
Webster  v.  Wyser,  1  Stew.  (Ala.)  184;  Berdell  v.  Bissell,  &  Colo.  162; 
Eosenmueller  v.  Lampe,  89  111.  212,  31  Am.  Eep.  74;  Hayes  v.  Massa- 
chusetts Mutual  Life  Ins.  Co.,  125  111.  626,  18  N.  E.  322,  1  L.  E.  A.  303; 
Cool  V.  Stone,  4  Iowa,  219;  Works  v.  Hershey,  35  Iowa,  340;  Stockton 
V.  Frey,  4  Gill,  406,  45  Am.  Dec.  138;  Tanner  v.  Merrill,  108  Mich. 
58,  62  Am.  St.  Eep.  687,  65  N.  W.  664,  31  L.  E.  A.  171;  McCall  v. 
Nave,  52  Miss.  494;  Perkins  v.  Ileadley,  49  Mo,  App.  556;  Slade  v, 
Swcueburg  Elevator  Co.,  39  Neb.  600,  58  N.  W.  191;  Hilliard  v.  Noyes, 
8  N.  H.  312;  Booth  v.  Smith,  3  Wend.  66;  Brooks  v.  Moore,  67  Barb. 
393;  Mathis  v.  Bryson,  49  N.  C.  508;  McDaniels  v.  Bank  of  Eutland^ 
29  Yt.  230,  70  Am.  Dec.  406. 

In  Kellogg  V.  Eichards,  14  Wend.  116,  the  court  said:  "The  rule 
that  the  payment  of  a  less  sum  of  money,  though  agreed  to  be  re- 
ceived in  full  satisfaction  of  a  debt  exceeding  that  amount,  shall 
not  be  so  considered  in  contemplation  of  law,  is  technical  and  not 
very  well  supported  by  reason;  courts,  therefore,  have  departed  from 
it  on  slight  distinctions."  Somewhat  similar  language  was  used  in 
Johnson  v.  Brannan,  5  Johns.  272,  and  Brooks  v.  White,  2  Met.  283,^ 
37  Am.  Dec.  95. 

Tlie  technical  distinctions  drawn  by  the  earlier  cases  have  re- 
sulted in  the  courts  laying  down  many  rules  as  to  what  extraneous 
acts  or  under  what  circumstances  a  part  payment  may  be  considered 
a  sufficient  consideration  for  an  accord  and  satisfaction,  which  the 
courts  and  the  business  world  knew  was  for  the  best  interests  of 
both  the  creditor  and  the  debtor.  The  strictness  of  the  rule  unloubt- 
edly  worked  many  hardships  in  preventing  a  creditor,  who  needed 
the  money,  from  making  an  accord  and  satisfaction  with  his  debtor  or 
in  preventing  a  debtor  who  might  be  temporarily  embarrassed  from 
settling  with  his  creditor  for  less  than  the  fixed  amount  of  his  debt. 
Hence,  the  court.-,  though  bound  by  precedent,  from  time  to  time  en- 
larged the  exceptions  to  the  rule  so  that  now  the  exceptions  might  al- 
most be  said  to  form  the  rule  itself.  For  instance,  in  Pinnel  's  C'.se, 
5  Coke,  117,  one  of  the  leading  early  English  cases,  the  court,  in  hoi  1- 
ing  that  payment  of  a  less  sum  before  the  debt  fell  due  would  dis- 
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charge  the  debt,  said:  "Peradventure  parcel  of  the  sum  before  the 
day  it  fell  due  would  be  more  beneficial  to  him  than  the  whole  at  the 
day;  and  the  value  of  the  satisfaction  is  not  material." 

The  later  American  decisions  are  being  adjusted  to  suit  the  conven- 
iences of  commercial  dealings,  and  hence  a  very  slight  consideration 
is  deemed  sufficient  to  sustain  an  accord  and  satisfaction  based  upon 
a  part  payment  of  the  debt. 

2.     Part  Payment. 

A.  In  Money. — It  does  not  seem  to  be  questioned  but,  where  the 
claim  is  unliquidated  or  where  if  liquidated  its  recovery  is  doubtful, 
that  any  sum  of  money,  no  matter  how  small,  may  form  the  considera- 
tion for  its  compromise  by  an  accord  and  satisfaction,  no  matter  how 
large  the  demanded  sum  was,  if  the  transaction  is  performed  in 
good  faith:  Bull  v.  Bull,  43  Conn.  469;  Tuttle  v.  Tuttle,  12  Met.  554, 
46  Am.  Dec.  701;  Pierce  v.  Pierce,  25  Barb.  243;  United  States  v. 
Child,  12  Wall.  244. 

B.  In  Property. — The  right  to  accept  property  in  satisfaction  of  an 
obligation  calling  for  payment  in  money  has  been  recognized  ever  since 
the  days  of  Lord  Coke:  Coke  on  Littleton,  212  b.  In  Peyton's  Case,  9 
Coke,  77b,  it  was  said  that  a  bond  calling  for  payment  in  money  may 
be  satisfied  by  the  giving  of  a  horse,  but  that  a  bond  calling  for  the 
payment  of  a  torse  could  not  be  satisfied  by  a  payment  in  money. 

So,  also,  in  Pinnel's  Case,  5  Coke,  117,  it  was  said:  "And  it  was 
resolved  by  the  whole  court  that  payment  of  a  lesser  sum  on  the  day, 
in  satisfaction  of  a  greater,  cannot  be  any  satisfaction  for  the  whole 
because  it  appears  to  the  judges  that  by  no  possibility  a  lessor  sura 
can  be  a  satisfaction  to  the  plaintiff  for  a  greater  sum;  but  the  gift 
of  a  horse,  hawk,  robe,  etc.,  might  be  more  beneficial  to  the  plaintiff 
than  the  money,  in  respect  of  some  circumstances,  or  otherwise  the 
plaintiff  would  not  have  accepted  it  in  satisfaction." 

In  Howard  v.  Norton,  65  Barb.  169,  the  rule  in  regard  to  effecting 
an  accord  and  satisfaction  by  the  giving  of  property  in  satisfaction 
was  stated  in  the  following  language:  "When,  however,  the  debtor 
delivers  to  his  creditor,  and  the  creditor  receives  property  at  a  price 
agreed  upon  by  them,  and  the  amount  thus  paid  is  less  than  the  debt,  it 
is  not  an  accord  and  satisfaction,  notwithstanding  the  creditor  agrees 
to  take  it  as  full  payment  of  the  debt.  Such  a  delivery  of  property 
is  in  law  equivalent  to  the  payment  of  so  much  money,  and  we  have 
seen  that  the  payment  of  a  less  sum  than  the  whole  debt  is  not  a 
satisfaction,  although  it  may  be  agreed  so  to  be.  It  is  only  when 
property  is  received  in  satisfaction,  without  any  price  being  agreed 
upon  at  which  it  is  to  be  estimated  between  them,  that  it  becomes  a 
valid  accord  and  satisfaction.  Such  a  delivery  and  acceptance  is  hold 
to  be  binding  on  the  creditor,  because  the  parties  have  the  right  to 
determine,  for  themselves,  the  value  of  property  transferred  from  the 
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one  to  the  other;  and  when  once  it  is  determined,  they  are,  in  the  ab- 
sence of  fraud,  bound  by  such  ag^reement, 

"There  is  no  reason  why,  if  the  parties  so  agree,  a  horse  intrinsically 
worth  but  fifty  dollars  may  not  be  received  in  satisfaction  of  a  debt 
of  one  thousand  dollars.  No  tribunal  is  authorized  to  repudiate  the 
arrangement  and  fix  a  price  on  the  animal  for  them."  See,  also,  the 
case  of  Blinn  v.  Chester,  5  Day  (Conn.),  359,  where  a  promissory  note 
was  satisfied  by  carpenter  work. 

The  right  to  effectuate  an  accord  and  satisfaction  by  the  giving  of 
property  of  an  unascertained  value  does  not  seem  to  have  been  often 
questioned,  for  most  of  the  adjudicated  cases  proceed,  tacitly,  upon 
the  theory  that  it  can  properly  be  done. 

C.  Combination  of  Property  and  Money. — The  same  reasons 
which  are  urged  in  support  of  a  settlement  of  a  debt  in  property 
are  urged  in  support  of  a  settlement  which  Is  made  np  of  a  com- 
bination of  both  money  and  property.  In  Neal  v.  Handley,  116  111. 
418,  56  Am.  Rep.  784,  6  N.  E.  45,  a  judgment  of  two  hundred  dollars 
was  settled  by  an  accord  and  satisfaction  whereby  the  judgment 
debtor  gave  one  hundred  dollars  in  cash  and  a  cow  in  satisfaction 
of  the  judgment.  There  was  a  conflict  in  the  evidence  in  the  case  as 
to  whether  the  value  of  the  cow  had  been  fixed  or  not,  and  on  the 
other  hand  it  was  claimed  that  the  judgment  creditor  was  to  have 
his  choice  among  the  judgment  debtor's  cows.  And  it  was  also  dis- 
puted as  to  whether  the  transaction  was  to  be  a  full  satisfaction. 
The  court,  however,  said:  "But  even  if  this  were  so,  it  is  contended 
it  would  not  be  a  discharge  of  the  judgment  inasmuch  as  the  one 
hundred  dollars  and  the  value  of  the  cow  were  of  a  less  amount 
tha.i  the  judgment,  and  authorities  are  cited  upon  the  point  that 
the  payment  of  a  less  sum  of  money  cannot  be  pleaded  in  satisfac- 
tion of  a  larger  sum.  The  doctrine  of  these  authorities  is  confined 
to  the  case  of  the  payment  of,  or  agreement  to  pay,  a  less  sum  of 
money  merely,  and  does  not  apply  to  the  case  of  the  payment  of  a 
less  sum  of  money  and  some  other  thing." 

So,  also,  in  Eose  v.  Hall,  26  Conn.  392,  68  Am.  Dec.  402,  a  debt  of 
forty  thousand  dollars  was  satisfied  by  a  combination  of  money  and 
property  which  only  aggregated  about  twenty-six  thousand  dollars 
in  value.  It  was  argued  that  it  amounted  merely  to  a  part  pay- 
ment of  a  fixed  obligation.  The  court,  after  adverting  to  the  well- 
known  rule  in  regard  to  such  part  payments,  said:  "But,  where  a 
new  duty  is  undertaken  by  the  debtor  which  is,  or  may  be  burden- 
some to  him  or  beneficial  to  the  creditor,  a  new  consideration  arises 
out  of  such  undertaking  and  sustains  the  agreement  of  the  creditor; 
as  when  the  debtor  undertakes  to  pay  and  pays  part,  at  an  earlier 
d:)y,  or  at  another  place,  or  in  another  article,  than  required  by  the 
oi'i^inal  oljligation. 

"In  these  and  like  cases,  a  new  duty  is  assumed  by  the  debtor 
wiiich   mav   be   more   burdensome   to   him   and   more  beneficial  to  the 
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•creditor  than  the  full  performance  of  the  original  obligation  accord- 
ing to  its  terms  would  have  been.  Tn  this  case  the  debt  was  indeed 
•due,  and  it  was  more  than  twenty-six  thousand  dollars,  but  it  was 
Tjy  the  original  contract  due  only  in  money.  By  the  new  agree- 
ment it  was  to  be  paid,  and  was  paid,  partly  in  bills  of  exchange, 
partly  in  goods  on  hand,  and  partly  in  goods  to  be  manufactured  by 
the  defendant  for  that  particular  purpose.  And  although  the  quan- 
tity of  goods  was  to  be  and  was  measured  by  their  market  value,  yet 
it  is  obvious  that  they  might  be  in  fact  worth  more  to  the  plaintiff 
than  their  market  value.  It  might  be  desirable  for  him  to  obtain 
possession  of  the  whole  stock  of  that  particular  kind  or  style  of 
goods,  in  order  to  control  the  market  and  speculate  on  its  rise.  The 
bills  of  exchange,  too,  gave  him  the  security  of  the  acceptor's  name 
in  addition  to  his  debtor's.  So  that  the  plaintiff  received,  or  might 
liave  received,  some  benefit  under  the  new  agreement,  to  which  he 
"was  not  entitled  under  the  old.  The  defendant  also  undertook  new 
•duties.  He  agreed  to  manufacture  cloths,  which  might  cost,  in 
their  manufacture,  more  than  their  fair  market  value,  the  price  at 
-which  they  were  to  be  paid  and  received.  So  that  under  the  new 
arrangement  the  hazard  of  loss,  trouble  and  inconvenience  was  as- 
«umed,  and  might  have  been  suffered  on  the  one  side,  as  well  as 
the  prospect  or  possibility  of  profit  or  advantage  secured  on  the 
other,  either  of  which  was  consideration  enough  to  support  the 
promise  of  the  plaintiff  founded  thereon." 

A  combination  of  money  and  medical  attendance  frequently  com- 
prises the  consideration  for  the  accord  and  satisfaction  of  personal 
injuries.  See  Stockton  v.  Frey,  4  Gill,  406,  45  Am.  Dec.  138,  Hinkle 
V.  Minneapolis  etc.  Ey.  Co.,  31  Minn.  434,  18  N.  W.  275,  and  Gulf 
•etc.  Ey.  V.  Gordon,  70  Tex.  85,  7  S.  W.  695,  for  instances  of  such 
.accords. 

D.     Combination   of  Money,   Notes  or  Executory  Agreements. 

1.  Money  and  Notes. — The  question  whether  a  part  payment, 
made  up  of  money  and  promissory  note  of  the  debtor,  would  operate 
as  an  accord  and  satisfaction,  would  seem  to  depend  upon  whether 
-the  debt  or  claim  to  be  thus  satisfied  was  a  liquidated  or  an  un- 
liquidated claim.  If  the  claim  is  unliquidated  an  accord  and  satis- 
iPaction  of  that  sort  would  be  operative,  but  if  the  claim  is  liquidated 
it  would  not  be  operative.  Thus  in  Lapp  v.  Smith,  183  111.  183,  55 
JST.  E.  717,  the  rule  just  stated  in  regard  to  unliquidated  claims  was 
recognized.  The  court  said:  "Though  the  items  of  appellee's  chum 
were  not  disputed,  yet  a  setoff  was  asserted,  and  that  the  demand 
had  become  and  was  a  matured  liability  was  denied.  The  amount 
of  appellee's  claim  being  in  dispute  and  that  it  was  due  being  denied, 
it  was  an  unliquidated  demand:  Ostrander  v.  Scott,  161  111.  039,  43 
N.  E,  1089.  The  letter  written  by  appellants  was  an  offer  to  adjust 
the  differences  between  the  parties  by  the  substitution  of  the  check 
and  the  three  notes  for  the  appellee's  claim  or  demand  and  iu  satis- 
Am.    St.   Rep.,   Yol.    100-28 
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faction  thereof.  It  was  so  understood  by  appellees,  who  replied 
that  such  an  arrangement  was  not  satisfactory  to  them.  The  offer 
was  indivisible,  covered  the  whole  claim,  was  clearly  to  be  accepted 
as  an  entirety  in  satisfaction  of  the  whole  claim  or  rejected  as  a 
whole.  If  accepted  it  would  constitute  a  bar  to  a  right  of  action 
on  the  demand:  1  Beach  on  Contracts,  sees.  441,  442;  White  v.  Jones, 
38  111.  169;  Rayburn  v.  Day,  27  111.  46.  The  check  was  not  tendered 
as  a  payment  upon  the  original  claim,  but  it  and  the  notes  were 
offered  together  for  acceptance,  as  in  compliance  with  a  proposed 
new  undertaking  and  agreement  then  submitted  for  acceptance  in 
discharge  of  the  unliquidated  and  disputed  claim.  The  appellees 
were  called  upon  to  accept  the  proposition  as  an  entirety  as  made 
or  reject  it  in  toto." 

The  doctrine  that  such  an  accord  and  satisfaction  would  not  be 
operative  where  the  claim  was  a  liquidated  one  was  laid  down  in 
the  very  recent  case  of  Shanley  v.  Koehler,  SO  App.  Div.  566,  which 
was  affirmed  by  the  New  York  court  of  appeals  in  a  memorandum 
opinion  in  178  N.  Y.  556,  70  N.  E.  1109.  In  that  case  a  judgment 
had  been  obtained  against  the  judgment  debtor  for  two  hundred  and 
twenty-six  dollars  and  twenty-nine  cents  and  was  docketed.  The 
judgment  debtor  and  creditor  made  an  arrangement  whereby  the 
creditor  agreed  to  satisfy  the  judgment  upon  receiving  from  the 
debtor  fifty  dollars  in  cash  and  his  unindorsed  promissory  note  for 
fifty  dollars,  payable  in  three  months  with  interest.  The  debtor 
complied  with  all  the  conditions  of  the  arrangement  and  paid  the 
note  at  maturity  thereupon  receiving  a  receipt  stating  that  the  pay- 
ment was  "in  full  settlement  of  his  account."  The  judgment  cred- 
itor, however,  refused  to  satisfy  the  judgment  of  record,  and  the 
debtor  brought  the  proceeding  at  bar  to  compel  him  to  satisfy  the 
judgment.  The  court  held  that  the  transaction  did  not  amount  to 
an  accord  and  satisfaction.  The  court,  after  reviewing  Moss  v. 
Shannon,  1  Hilt.  175,  where  the  precise  question  was  involved, 
Waydell  v.  Luer,  5  Hill,  448,  subsequently  reversed  in  3  Denio,  412, 
Parrott  v.  Colby,  6  Hun,  55,  Ludington  v.  Bell,  77  N.  Y.  138,  33  Am. 
Eep.  601,  Bliss  v.  Shwarts,  65  N.  Y.  444,  where  somewhat  similar 
questions  were  involved,  said:  "To  sustain  the  contention  of  the 
plaintiff  that  there  was  an  accord  and  satisfaction  of  this  judgment, 
the  plaintiff  must  establish  that  there  was  a  consideration  for  the 
promise  to  accept  cash  payment  of  fifty  dollars  and  a  promissory 
note  for  an  additional  fifty  dollars,  which,  upon  payment  of  the 
note,  was  to  satisfy  and  discharge  the  judgment.  Whether  or  not 
such  payment  would  be  sufficient  to  discharge  an  unliquidated 
demand  for  a  greater  amount  it  is  not  necessary  to  determine.  It 
clearly  would,  where  there  was  any  real  dispute  as  to  the  amount 
due,  and  it  may  be  that  giving  a  creditor  a  promissory  note  for  a 
portion  of  an  amount  resting  in  an  open  account,  placing  the  creditor 
in  a  position  which  would  enable  him  to  more  speedily  obtain  pay- 
ment of  the  amount  represented  by  the  note,  would  be  an  advantage 
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to  the  creditor,  or  a  disadvantage  to  the  debtor,  which  would  be  a 
sufficient   consideration  to  support   the  agreement  to  accept  a  lesser 
sum   than   claimed   by  the   creditor,   but   in  this   case   the   defendant 
had  obtained  a  judgment  for  his  demand,  and  the  amount  due  was 
then    actually    liquidated    and    determined.     He    could    enforce    that 
judgment  at  any  time  by  execution.     A  receipt  by  him  of  the  whole 
one  hundred  dollars  in  cash  would  clearly  not  have  been  a  sufficient 
consideration   for   an   agreement   to   discharge   the   remainder   of  the 
judgment,  and  the  receipt  of  the  judgment  debtor's  own  promissory 
note  for  fifty  dollars  would  put  the  judgment  creditor  in  no  better 
position   than   he  was   in   at   the  time   the  note  was   accepted.     No 
possible    advantage   could    accrue    to   him   upon   the   receipt    of   this 
note  which  he  did  not  have  at  the  time  the  note  was  given.     He 
had  a  judgment  which  he  could  enforce  by  execution.     If  the  note 
was  not  paid  he   could  enforce  it  in   no   other  way  than  by  a  new 
action  against   the  plaintiff  which  would  result  in  a  new  judgment 
which  would  be  no  better  security  for  the  defendant  than  the  judg- 
ment he  had  already  obtained.     ISTor  was  the  giving  of  this  note  in 
any  sense  an  injury  to  the  plaintiff.     Whether  or  not  there  is  a  con- 
sideration must  appear  from  the  facts  of  each  particular  case,  and  in 
this  case  it  is  quite  evident  that  there  was  no  consideration  for  the 
agreement." 

The  acceptance  of  money  and  the  note  of  a  third  person,  the 
money  and  notes  aggregating  in  amount  less  than  the  debt  which 
was  to  be  satisfied,  were  held  to  be  a  sufficient  consideration  to 
support  an  accord  and  satisfaction  of  the  debt  in  Eoberts  v.  Brandies, 
44  Hun,  468,  and  Lincoln  etc.  Safe-Deposit  Co.  v.  Allen,  82  Fed.  148. 
2.  Money  and  Executory  Agreements. — In  'Worden  v.  Houston,  92 
Mo.  App.  371,  the  holder  and  maker  of  a  note  differed  as  to  the 
extent  of  the  maker's  liability  thereon,  the  maker  claiming  that  a 
certain  portion  of  the  interest  was  usurious,  but  they  finally  agreed 
to  adjust  the  note  by  the  maker  paying  a  certain  amount  in  cash 
and  a  certain  further  sum  within  a  given  time,  the  promise  being 
verbal,  and  the  aggregate  amounts  being  less  than  the  sum  claimed 
by  the  holder  of  the  note  as  being  due.  The  court  held  that  the 
transaction  amounted  to  an  accord  and  satisfaction. 

The  same  principle  was  recognized  in  Traphagon  v.  Vorlioos,  44 
N.  J.  Eq.  21,  12  Atl.  895,  where  a  mortgage  was  hold  satisfied  by 
an  accord  and  satisfaction  had  between  the  parties.  In  that  case 
the  mortgagee  was  a  very  old  lady,  and  the  mortgagor  had  for  a 
number  of  years  previous  to  the  accord  attended  to  a  portion  of  her 
business  affairs,  she  being  possessed  of  considerable  real  estate  and 
mortgage  securities,  and  he  continued  to  do  so  after  the  date  of 
the  accord.  The  agreement  was  evidenced  by  a  receipt  for  a  stated 
amount,  and  provided  that  the  mortgage  was  to  be  canceled  after 
the   mortgagee's   death.     The  receipt  was  not   under  seal. 

But  in  this  connection  see  the  old  case  of  Bank  of  the  Common- 
wealth V.  Letcher,   3   J,  J.   Marsh.    (Ky.)    196,   which   held   the   view 
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that  one  note  could  not  be  the  subject  of  an  accord  and  satisfaction 
effected  by  a  small  payment  in  money  and  the  execution  of  new 
notes.  It  appears,  however,  in  that  case,  that  the  new  notes  were 
for  the  balance.     But  see  the  next  section. 

E.    Acceptance  of  Notes  or  Executory  Agreements. 

1.  Mere  Note  of  Debtor. — In  Jackson  v.  Brown,  102  Ga.  89,  66 
Am.  St.  Eep.  156,  29  S.  E.  149,  a  negotiable  promissory  note  was 
given  in  settlement  of  an  open  account.  The  creditor  afterward 
sued  upon  the  account,  and  the  debtor  set  up  the  giving  of  the  note 
as  an  accord  and  satisfaction  in  bar.  The  court  said:  "The  ques- 
tion then  is,  whether  where  one  accepts  from  another  in  liquidation 
of  an  open  account,  a  negotiable  promissory  note,  he  can  recover  in 
a  suit  upon  the  original  cause  of  action,  unless  upon  the  trial  he  pro- 
duces the  note,  or  satisfactorily  accounts  for  its  absence.  We  think 
the  authorities  answer  this  question  in  the  negative.  If  the  note 
were  in  point  of  fact  given,  and  is  unpaid,  it  may  be  in  the  hands 
of  an  innocent  holder  for  value.  If  that  be  true,  such  holder  could 
enforce  payment  from  the  maker  of  the  note.  The  consequence  is,  that 
the  defendant  may  be  twice  subjected  to  the  payment  of  the  same 
debt.  He  would  certainly  be  liable  to  the  holder  of  the  note  and  the 
payment  of  the  judgment  rendered  upon  the  open  account,  which  was 
the  consideration  of  the  note,  would  not  absolve  him  from  liability  to 
the  holder.  We  do  not  think  the  law  will  subject  him  to  this  twofold 
responsibility.  It  will  not  suffer  the  plaintiff  to  collect  the  open  ac- 
count while  the  note  may  be  still  in  the  hands  of  a  bona  fide  holder. 
It  seems  to  be  a  well-established  rule  of  law,  that  where  a  bill  of 
exchange  or  negotiable  note  is  taken  for  a  prior  debt,  a  party  can- 
not recover  upon  the  original  consideration  unless  the  bill  or  note 
is  produced  to  be  canceled  at  the  trial,  or  unless  it  appears  that  it 
cannot  be  enforced  by  a  third  person."  See  in  this  connection 
Costar  V.  Davies,  8  Ark.  215,  46  Am.  Dec.  311;  Brabazon  v.  Seymour, 
42  Conn.  553;  Salomon  v.  Pioneer  etc.  Co.,  21  Fla.  374,  58  Am.  Eep. 
667;  Morrison  v.  Smith,  81  111.  221;  McMurray  v.  Taylor,  30  Mo. 
263,  77  Am.  Dec.  611;  Young  v.  Hibbs,  5  Xeb.  433;  Elwood  v.  Diefer- 
dorf,  5  Barb.  398;  Holmes  v.  D'Camp,  1  Johns.  34,  3  Am.  Dec.  293; 
Winsted  Bank  v.  Webb,  39  X.  Y.  325,  100  Am.  Dec.  435;  Brown  v. 
Scott,  51  Pa.  St.  357;  Street  v.  Hall,  29  Vt.  165;  Williams  v. 
Ketchum,  21  Wis.  432.  The  subject,  however,  is  more  properly  a 
matter  of  payment  and  not  a  subject  of  accord  and  satisfaction,  un- 
less the  note  accepted  be  for  a  less  sum  than  the  amount  of  the  in- 
debtedness where  it  is  a  liquidated  amount.  Of  course,  where  the 
note  would  be  given  in  settlement  of  an  unliquidated  claim  it  would 
properly  be  an  accord  and  satisfaction. 

In  Foster  v.  Collins,  53  Tenn.  (6  Heisk.)  1,  it  was  said  that  it  is 
a  sufficient  accord  and  satisfaction  to  show  that  a  note  was  executed 
for  that  purpose  without  showing  that  it  was  paid:  See,  also.  Brown 
v.  Kencheloe,  3  Cold.  199,  to  the  same  effect.     And  in  Allen  v.  Hud- 
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son,  78  111.  App.  576,  it  was  said  that  where  a  note  is  given  to,  and 
accepted  by,  another  with  whom  the  maker  has  had  dealings,  that 
the  presumption  is  that  it  was  an  accord  and  satisfaction. 

The  principle  upon  which  the  accord  and  satisfaction  of  a  debt 
by  a  note  for  a  less  amount  is  sustained  is  that  the  negotiability 
of  the  note  makes  it  in  fact  a  different  thing  from  a  mere  part 
payment  in  money,  and  that  on  account  of  its  negotiability  it  is  more 
advantageous  to  the  creditor  than  the  non-negotiable  debt:  See  God- 
dard  V.  O'Brien,  9  Q.  B.  Div.  37,  and  Bidder  v.  Bridges,  37  Ch.  Div. 
406,  the  two  leading  English  cases  on  the  subject. 

2.  Note  by  One  Joint  Debtor  or  Copartner. — The  principle  just 
stated  in  the  last  paragraph  was  applied  in  Ludington  v.  Bell,  77 
N.  Y.  138,  33  Am.  Eep.  601,  where  the  individual  note  of  one  co- 
partner after  dissolution  of  the  firm  for  one-half  of  a  partnership 
debt  was  held  to  be  a  good  discharge  of  the  obligation  of  the  maker 
of  the  note.  In  response  to  the  argument  that  there  was  a  want  of 
consideration,  the  court  said:  "Indeed,  the  additional  obligation  as- 
sumed by  one  of  its  debtors,  by  becoming  responsible  severally  for 
the  entire  debt,  would  of  itself  render  it  a  valid  agreement.  It  is 
not  necessary  that  there  should  be  a  benefit.  Damage  or  loss  by  one 
party,  sustained  at  the  request  of  the  other,  is  sufiieient.  As  it  is 
expressed  by  Chancellor  Kent:  'A  valuable  consideration  is  one  that 
is  either  a  benefit  to  the  party  promising  or  some  trouble  or  preju- 
dice to  the  party  to  whom  the  promise  is  made':  2  Kent's  Commen- 
taries, 2d  ed.,  465."  And  continuing  the  court  remarked:  "The 
claim  made  that  there  was  no  consideration  for  the  alleged  agree- 
ment to  collect  the  remainder,  is  fully  answered,  as  already  shown, 
by  the  fact  that  the  notes  given  added  to  the  security  of  the  de- 
fendant's debt.  Something  was  parted  with,  and  something  re- 
ceived, beyond  the  security  which  the  plaixitiff  had;  and  however 
slight  this  may  have  been,  it  was  an  advantage  and  benefit  con- 
ferred, upon  which  a  sufiieient  consideration  might  be  founded.  In 
view  of  the  fact  that  a  nev/  consideration  existed  for  the  contract, 
the  rule  that  a  release  of  one  or  two  or  more  joint  debtors  must  be 
under  seal,  has  no  application." 

The  same  principle  was  applied  in  another  Xew  York  ease  which 
is  much  cited,  the  case  of  Waydell  v.  Luer,  3  Denio,  410,  wherein  the 
court  said:  "It  is  evident,  therefore,  that  it  may  frequently  occur 
that  a  claim  against  a  firm  may  in  fact  be  worth  less  tlian  if  held 
against  one  of  its  members,  not  merely  on  account  of  the  means 
of  enforcing  payment,  but  as  to  the  availability  of  the  fund  out 
of  which  it  is  to  be  made."  This  language  was  also  approved  in 
La  Targe  v.  Herter,  11  Barb.  171. 

3.  Note  of  Third.  Person. — Another  rule  which  seems  not  to  be 
disputed  is  that  the  acceptance  by  the  creditor  of  the  note  of  a  third 
person  though  for  a  less  amount  than  the  debt,  will  form  a  suilicieiit 
consideration  for  an  accord  and  satisfaction  of  the  debt:  Wippcniian 
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V.  Hardy,  17  Ind.  App.  142,  46  N.  E.  537;  Lee  v.  OppenTieimer,  32 
Me.  253;  Brooks  v.  White,  2  Met.  283,  S7  Am.  Dec.  95;  Le  Page  v. 
McCrea,  1  Wend,  164,  19  Am.  Dec.  469;  Kellogg  v.  Eichards,  14  Wend. 
116;  Howard  v.  Norton,  65  Barb.  169;  Smith  v.  Ballon,  1  E,  T,  496. 
And  of  course  the  indorsement  by  a  third  party  of  the  debtor's  own 
note  is  also  viewed  as  the  note  of  a  third  person:  Boyd  v.  Hitchcock, 
20  Johns.  76,  11  Am.  Dee.  249.  And  in  Bliss  v.  Schwarts,  64  Barb. 
215,  it  was  held  that  the  acceptance  of  a  negotiable  bill  of  exchange 
of  a  third  person  for  a  part  of  the  debt  and  the  debtor's  own  note 
for  another  portion  was  a  good  consideration  for  an  accord  and 
satisfaction.  And  in  Watson  v.  Tanner  (E.  I.),  36  Atl,  715,  the 
court  held  that  the  notes  of  a  wife  could  be  satisfied  by  notes  of 
her  husband  given  under  an  agreement  that  if  they  were  paid  at 
maturity  they  should  satisfy  the  wife 's  notes,  even  though  they 
were  not  in  fact  so  paid  at  maturity,  but  the  payee  having  accepted 
part  payments  on  the  husband's  notes  thereafter,  the  conditions  of 
the  accord  as  to  payment  at  maturity  being  thereby  waived. 

4,  Substitution  of  New  Executory  Agreement. — While  it  is  a  gen- 
eral rule  that  an  accord,  in  order  to  operate  as  a  discharge  of  the 
debt,  must  be  executed,  yet  it  is  equally  well  established  that  where 
the  creditor  accepts  the  mere  promise  of  the  debtor  to  perform  some 
act  in  the  future  in  satisfaction  of  the  debt,  the  mere  promise  itself 
without  satisfaction  is  sufficient  to  extinguish  the  debt:  Smith  v, 
Elrod,  122  Ala.  269,  24  South.  994;  Price  v.  Price,  111  Ky.  771,  64  S. 
W.  746,  66  S.  W.  529;  Gowing  v,  Thomas,  67  N,  H,  399,  40  Atl.  1S4; 
Billings  v,  Vanderbeck,  23  Barb.  546;  Nassoiy  v.  Tomlinson,  1-18 
N.  Y.  326,  51  Am.  St.  Eep.  695,  42  N.  E.  715.  The  same  rule  is'  sub- 
stantially asserted  in  Guldager  v.  Eockwell,  14  Colo.  459,  24  Pac.  556; 
Goodrich  v.  Stanley,  24  Conn.  613;  Sanford  v,  Abranis,  24  Fla.  181, 
2  South.  273;  Brunswick  etc.  E.  E.  Co.  v.  Clem,  80  Ga.  534,  7  S.  E. 
84;  Knowles  v.  Knowles,  128  111.  110,  21  N.  E.  196;  Moon  v.  Martin, 
122  Ind.  211,  23  N.  E.  668;  Potts  v.  Polk  County,  80  Iowa,  401,  45 
N.  W,  775;  Peace  v.  Stennet,  4  J.  J.  Marsh.  450;  White  v.  Gray,  68 
Me.  579;  Yazoo  etc.  E.  E,  Co.  v.  Fulton,  71  Miss,  385,  14  South.  271; 
Todd*  V.  Terry,  26  Mo.  App.  598;  Friek  v.  Joseph,  2  N.  Mex.  138; 
Oregon  etc.  E.  E.  Co.  v.  Forrest,  128  X.  Y.  83,  28  N,  E,  137;  Christie 
v.  Craige,  20  Pa.  St.  430;  Gulf  etc.  Ey.  v.  Harriett,  80  Tex,  73,  15 
S,  W,  556;  Babcock  v.  Hawkins,  23  Vt.  561. 

Sometimes  the  doctrine  is  stated  to  be  that  mutual  promises  which 
give  a  right  of  action  are  a  good  consideration  for  an  accord  and 
satisfaction  of  the  prior  obligation:  Kromer  v.  Heim,  75  N.  Y.  574, 
31  Am.  Eep.  491;  French  v.  Eaymond,  39  Vt.  623.  But,  of  course,  if 
the  performance  of  the  executory  agreement  and  not  the  mere  agree- 
ment itself  is  to  be  the  discharge,  the  mere  agreement  without  the 
performance  is  insufficient:  Whitney  v.  Cook,  53  Miss.  551;  Kromer 
V.  Heim,  75  N.  Y.  574,  31  Am.  Eep.  491;  Piper  v.  Kingsbury,  48  Vt. 
480;  Eobertson  v.  Campbell,  2  Call  (Va,),  421. 
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F.  Acceptance  of  Security,— It  does  not  seem  to  be  questioned  that 
the  giving  of  security  for  the  payment  of  a  less  sum  is  a  good  con- 
sideration for  an  accord  and  satisfaction.  The  rule  comes  squarely 
within  the  requirements  constituting  a  consideration  for  an  accord 
and  satisfaction:  Mason  v.  Campbell,  27  Minn.  54,  6  N.  W.  405; 
Pulliam  V.  Taylor,  50  Miss.  251;  Le  Page  v.  McCrea,  1  Wend.  164, 

19  Am.  Dec.  469.  So,  also,  the  acceptance  of  other  or  additional  se- 
•curity  for  a  debt  already  secured  ia  held  to  be  a  good  consideration 
for  an  accord  and  satisfaction:  Post  v.  Springfield  First  Nat.  Bank, 
138  111.  559,  28  N.  E.  978;  Kemmerer  v.  Kokendifer,  65  111.  App.  31. 

The  reason  for  the  rule  was  briefly  stated  in  Boyd  v.  Hitchcock, 

20  Johns.  76,  11  Am.  Dec.  247,  as  being  the  beneficial  interest  ac- 
quired by  the  creditor  in  having  a  security  for  his  unsecured  debt, 
a  larger  assurance  of  receiving  something  in  payment  from  his  debtor. 

G.  Payment  or  Advancement  of  Funds  by  Third  Person. — The 
rule  in  this  regard  was  clearly  stated  in  Clark  v.  Abbott,  53  Minn. 
90,  39  Am.  St.  Eep.  577,  55  N.  W.  542,  by  Justice  Collins,  in  the  fol- 
lowing language:  "Where  one  not  the  debtor,  nor  under  any  legal 
or  moral  obligation  to  pay  a  debt,  agrees  to  pay,  and  does  pay,  a 
sum  less  than  the  whole  debt,  in  consideration  of  an  agreement  on 
the  part  of  the  creditor  to  satisfy  and  discharge  the  whole,  no  action 
will  lie  against  the  debtor  to  recover  the  balance  of  his  indebted- 
ness": Citing  Sonnenberg  v.  Eiedel,  16  Minn.  85  (Gil.  72);  Mason 
V.  Campbell,  27  Minn.  54,  6  N.  W.  405;  Schmidt  v.  Ludwig,  26  Minn. 
87,  1  N.  W.  803;  Laboyteaux  v.  Swigart,  103  Ind.  596,  3  N.  E.  373; 
Varney  v.  Conery,  77  Me.  527,  1  Atl.  683;  New  York  State  Bank  v. 
Fletcher,  5  Wend.  85;  Brooks  v.  White,  2  Met.  283;  Welby  v.  Drake, 
1  Car.  &  P.  557;  Henderson  v.  Stobart,  5  Ex.  99. 

In  the  recent  case  of  Marshall  v.  Bullard,  114  Iowa,  462,  87  N.  W. 
427,  54  L.  E.  A,  862,  an  execution  was  issued  against  one  of  two 
judgment  debtors,  the  judgment  creditor,  however,  knowing  Ihat  the 
judgment  debtor  against  whom  it  was  issued  was  insolvent  and  that 
he  could  not  satisfy  the  execution.  Before  the  levy  of  the  exemition 
the  judgment  creditor  agreed  with  a  third  party  that  if  he  -would  pay 
one-half  of  the  judgment  that  it  would  be  deemed  a  satisfaction  of 
the  whole.  The  court,  in  holding  that  money  so  furnished  by  a  third 
person  would  constitute  a  sufficient  consideration  for  the  accord  and 
satisfaction  of  the  judgment,  said:  "The  money  paid  never  belonged 
to  the  debtor,  but  was  the  property  of  and  paid  by  a  third  party  in 
reliance  on  the  agreement  to  release  plaintifif.  True,  repayment  was 
secured  by  the  other  judgment  debtor,  but  on  the  faith  of  this  same 
promise.  This,  however,  did  not  aileet  the  title  in  any  way  to  the 
money  borrowed  by  said  third  party  for  the  express  purpose  of  re- 
leasing the  plaintiff  from  liability  on  the  judgment.  It  may  be,  as 
contended,  that  there  was  no  consideration  moving  from  plaintiff,  but 
as  the  agreement  contemplated  furnishing  money  by  a  third  party. 
and  it  was  so  furnished,  a  new  consideration  moved  from  said  third 
party  for  his  benefit,  and  the  agreement  will  be  upheld." 
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In  Dalrj'mple  v.  Craig,  149  Mo.  360,  50  S.  W.  884,  the  money  with 
which  the  accord  and  satisfaction  was  effectuated  was  borrowed  by 
the  debtor  for  that  express  purpose,  the  court,  in  giving  its  reasons 
for  sustaining  the  settlement,  said:  "But  chiefly  the  one  thousand 
dollars  that  was  paid  them  was  not  paid  out  of  their  debtor's  funds 
or  out  of  funds  at  his  absolute  disposal.  When  defendant  went  tO' 
Mr.  Bunton,  the  banker,  to  borrow  this  one  theusand  dollars,  he  told 
him  what  he  wanted  it  for,  and  it  was  loaned  to  him  for  that  purpose, 
Bunton  was  familiar  with  his  affairs,  had  been  lending  him  money  to 
use  in  his  cattle  business  for  years,  regarded  him  at  the  time  as  in- 
solvent, but  had  confidence  in  him  and  agreed  to  lend  him  this  on© 
thousand  dollars.  It  is  fair  to  presume  that  the  purpose  for  which 
this  money  was  to  be  used  lifting  the  mortgage  from  his  customer's 
homestead,  entered  largely  into  the  banker's  estimate  as  an  induce- 
ment to  make  the  loan.  At  all  events,  the  money  was  put  at  de- 
fendant's disposal  for  that  purpose,  and  the  plaintiffs  got  by  this 
settlement  a  fund  that  was  to  them  otherwise  unattainable." 

A  distinction  seems,  however,  to  be  drawn  where  the  debtor  has 
agreed  with  the  creditor  that  he  will  make  an  effort  to  obtain  the 
money  by  loans  from  his  friends  and  the  money  is  thus  obtained 
and  paid  over  by  the  debtor  himself.  Thus  in  Bunge  v.  Koop,  48  N. 
Y.  229,  8  Am.  Kep.  546,  the  court  said:  "The  defendants  alleged  in 
their  answer,  and  gave  evidence  tending  to  show,  that  it  was  the 
agreement  that  the  compromise  and  extension  should  be  effected,  if 
they  could  induce  their  friends  to  raise  for  and  loan  to  them  the 
three  thousand  five  hundred  dollars.  They  proved  on  the  trial  that 
to  enable  them  to  make  the  compromise  their  friends  loaned  them 
three  thousand  dollars,  and  that,  with  five  hundred  dollars  of  their 
own  money,  they  paid  the  three  thousand  five  hundred  dollars  to 
the  plaintiffs.  This  agreement  to  thus  get  the  money  from  their 
friends  was  chiefly  relied  upon  by  the  defendants  in  their  answer  and 
upon  the  trial  as  furnishing  the  new  consideration  for  the  coniproiiiise. 
I  cannot  assent  to  this  claim.  The  money,  when  paid,  was  to  be- 
long, and  in  fact  did  belong,  to  the  defendants.  It  was  to  be 
paid  and  was  paid  as  their  money.  Suppose  a  debtor  agreed  to  go 
to  work  and  earn  the  money,  or  to  dig  for  it  in  the  earth,  would  this 
furnish  a  new  consideration  to  uphold  an  agreement  of  the  creditor 
to  take  less  than  his  conceded  due?  In  all  cases,  an  embarrassed 
debtor  must  make  some  effort  to  procure  the  money  to  make  a  com- 
promise, but  no  case  can  be  found  holding  that  the  fact  that  he  liad 
agreed  to  make  such  effort  furnishes  any  consideration  to  upliold 
the  compromise.  The  debtor  is  legally  bound  to  pay,  and  it  is 
utterly  indifferent  to  the  creditor  where  he  gets  the  means  to  do  it; 
that  is  the  matter  of  the  debtor,  and  all  his  efforts  are  expended  in 
simply  endeavoring  to  discharge  a  legal  obligation.  Hence  the  fact 
that  the  defendants  agreed  to  induce  their  friends  to  loan  them  the 
money,  and  that  they  did  induce  them  to  loan  it,  furnishes  no  new 
consideration    to    uxiliuKl    the    coinproniise.     It    matters    not    that    the 
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three  thousand  dollars  which  the  defendants  received  from  their 
friends  was  in  checks,  which  they  handed  over  to  the  plaintiff." 

So,  also,  in  Harriman  v.  Harriman,  12  Gray,  344,  the  court  said: 
"The  agreement  of  the  plaintiff,  upon  which  the  defendant  relies 
to  sustain  the  defense  of  accord  and  satisfaction  was  simply  an 
agreement  'that  if  the  defendant,  who  was  then  poor  and  unable  to 
pay,  would  raise  and  pay  the  plaintiff  the  sum  of  twenty  dollars, 
he  would  receive  the  same  in  full  satisfaction  of  the  judgment.^ 
This  was  merely  an  agreement  to  accept  twenty  dollars  in  full  of  a 
judgment  for  a  much  larger  sum.  It  was  exactly  the  case  of  the  ac- 
ceptance of  a  less  sum  of  money  than  was  actually  due.  The  payment 
in  bank  bills  was,  as  treated  by  the  parties,  a  payment  in  cash,  and 
must  so  be  held:  Phillips  v.  Blake,  1  Met.  158.  It  was  no  part  of  the 
agreement  made  by  the  plaintiff  that  if  a  stranger  would  lend  the 
defendant  twenty  dollars,  he  would  receive  that  sum  in  full  of  the 
judgment.  Nor  is  there  anything  in  the  case  to  show  that  the  plain- 
tiff knew  that  any  portion  of  the  money  had  been  borrowed  of  a 
third  person.  The  defendant  was  *to  raise'  the  twenty  dollars. 
But  this  implied  nothing  more  than  that  he  proposed  to  collect  it,  or 
obtain  it  from  his  own  funds.  He  was  unable  to  pay  the  whole  debt, 
but  that  does  not  import  an  inability  to  pay  twenty  dollars  or  raise 
that  sum  upon  his  own  resources." 

In  connection  with  this  subject  see,  also,  Eeed  v.  Bartlett,  19 
Pick.  273,  Hinckley  v.  Arey,  27  Me.  362,  and  Steinman  v.  Magnus, 
11  East,  390.  Part  payments  by  embarrassed  or  insolvent  debtors 
have  also  a  relevancy  to  the  subject:  See  the  next  section. 

H.  By  Insolvent  or  Embarrassed  Debtor. — It  seems  to  be  the  rule 
that  an  acceptance  of  part  payment  from  an  insolvent  or  embar- 
rassed debtor  in  full  satisfaction  of  the  claim  is  founded  on  a  suffi- 
cient consideration  to  operate  as  a  discharge  of  the  whole  claim. 

The  rule  just  stated  was  held  in  the  very  recent  case  of  Engbretson 
V.  Seiberling,  122  Iowa,  522,  101  Am.  St.  Eep.  000,  98  X.  W.  ol9. 
where  the  subject  was  the  only  issue  before  the  court. 

In  Curtiss  v.  Martin,  20  111.  577,  in  discussing  the  subject,  the 
court  said:  "But  if  a  smaller  sum  be  taken  by  way  of  compromise  of 
a  controverted  claim  or  from  a  debtor  in  failing  circumstances,  in 
full  discharge  of  the  debt,  no  reason  is  perceived  why  it  should  not 
be  binding  on  the  parties."  And  in  Pettigrew  Machine  Co.  v.  Har- 
mon, 45  Ark.  290,  it  was  also  held  that  part  payment  by  an  assignee 
for  the  benefit  of  creditors,  made  in  full  satisfaction,  would  be  bind- 
ing. In  Kice  v.  London  etc.  :\l(irtgage  Co.,  70  :SIiun.  77,  72  X.  W. 
826,  it  was  held  that  an  acceptance  of  part  payment  from  the  ad- 
ministrator of  an  estate,  which  was  supposed  by  the  parties  to  be 
insolvent,  was  a  sufficient  consi.leration  for  the  accord  and  satisfac- 
tion, even  though   it   subsequently  proved   not   to   be   insolvent. 

In  Hinckley  v.  Arey,  27  Me.  3G5,  the  debtor  contemplated  filing  a 
petition  in  bankruptcy  and   consulted   an   attorney  for  that  purpose, 
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but  the  attorney  advised  him  to  make  an  effort  at  compounding  his 
debts  with  his  creditors.  It  does  not  appear  that  he  attempted  to 
make  any  composition  with  all  his  creditors,  but  in  consideration  of 
his  taking  no  further  steps  toward  going  into  bankruptcy,  he  settled 
with  one  of  creditors  for  a  less  sum.  The  court,  in  sustaining  the 
accord  and  satisfaction,  gave  the  reason  for  the  sufficiency  of  the 
consideration,  under  those  circumstances,  in  the  following  language: 
"In  this  case,  the  plaintiff  was  informed  that  the  defendant  con- 
templated taking  the  benefit  of  the  bankrupt  act,  which  was  then 
in  force.  If  this  intention  had  been  carried  out,  the  plaintiff  would 
lose  the  whole  debt,  beyond  what  he  might  receive  as  a  dividend; 
and  the  latter,  judging  from  his  letter,  he  did  not  consider  as  very 
valuable.  To  save  himself  from  a  greater  loss  under  the  law,  he 
agreed  upon  the  terms  of  composition  offered.  The  defendant,  upon 
the  agreement  and  payment  to  Hubbard  [plaintiff's  agent],  took  no 
further  steps  to  obtain  relief  under  the  bankrupt  law." 

It  would  seem  from  the  foregoing  and  from  the  cases  which  will 
be  presently  adverted  to,  that  the  waiver  of  an  insolvent  person's 
right  to  avail  himself  of  the  general  assignment  or  bankruptcy  laws 
is  the  real  basis  of  the  consideration  for  the  lesser  payment  in  such 
cases.  Thus  in  the  very  recent  case  of  Eotan  Grocery  Co.  v.  Noble 
(Tex,  Civ.),  81  S.  W.  586,  the  court,  after  adverting  to  the  general 
rule  that  mere  part  payment  was  insufficient,  said:  "The  least  con- 
sideration, however,  in  such  a  case,  is  sufficient  to  make  the  agree- 
ment binding.  The  question  then  is.  Was  there  a  sufficient  considera- 
tion to  support  the  agreement  of  appellant  to  release  and  discharge 
appellee  from  the  remaining  portion  of  the  indebtedness  in 
question  upon  the  payment  of  the  fifteen  hundred  dollars.  We 
think  so.  Appellee  was  unable  to  pay  his  debts,  and  contem- 
plated making  a  general  assignment  for  the  benefit  of  his  cred- 
itors, or  taking  the  benefit  of  the  bankrupt  law.  This  was  com- 
municated to  appellant,  and  known  to  it  at  the  time  of  the  payment 
and  acceptance  by  it  of  the  fifteen  hundred  dollars  in  full  satisfac- 
tion of  its  debt.  Appellee  would  have  made  such  assignment  if  appel- 
lant had  declined  to  accept  the  fifteen  hundred  dollars,  and  appellant 
knew  that  fact;  and  it  would  have  realized  less  on  its  debt,  had  ap- 
pellee made  the  assignment.  The  fact  that  such  assignment  would 
have  been  made  was  some  inducement  to  appellant  to  make  the  set- 
tlement. The  settlement  having  been  made  with  appellant,  appellee 
was  relieved  of  the  necessity  of  making  the  assignment  contemplated, 
or  of  seeking  relief  in  bankruptcy  proceedings  and  no  further  steps 
were  taken  by  him  in  that  respect." 

So,  also,  in  Herman  v.  Schlesinger,  114  Wis.  382,  91  Am.  St.  Eep. 
922,  90  N.  W.  460,  it  was  held  that  "the  giving  up  of  the  valuable 
right  of  respondent  to  the  benefit  of  the  federal  bankruptcy  laws 
was  a  substantial  consideration"  for  the  accord  and  satisfaction  had 
in  that  case.  The  same  holding  was  also  made  in  Dawson  v.  Beall 
68  Ga.  328.     See,  also,  Harper  v.  Graham,  20  Ohio,  106,  where  the 
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question  of  the  debtor's  insolvency  was  also  raised,  thougli  not  made 
a  prominent  issue  in  the  case. 

A  contrary  view  to  that  shown  by  the  preceding  authorities  was 
advanced  in  Robert  v.  Barnum,  80  Ky.  29,  where  it  was  said:  "An 
agreement  by  the  creditor  with  his  debtor  to  take  less  than  his  debt 
based  on  no  other  consideration  than  to  relieve  him  from  his  pecuniary 
embarrassment,  cannot  be  enforced,"  though  it  might  be  questioned 
whether  the  statement  was  not  dicta  in  the  case  at  bar. 

But  in  Pearson  v.  Thoniason,  15  Ala.  700,  50  Am.  Dec.  159,  the 
issue  was  squarely  met,  and  court  held  that  the  debtor's  insolvency 
was  no  consideration  for  such  a  part  payment.  The  court  saying: 
*'For  whether  he  was  insolvent  or  not,  the  obligation  to  pay  was  not 
impaired  and  the  moral  duty  remained  in  full  force." 

I.     As  Dependent  upon  Time  or  Place  of  Payment. 

1.  Before  Time  When  Obligation  is  Due. — In  Weiss  v.  Marks,  206 
Pa.  St.  515,  56  Atl.  59,  the  court  said:  "The  rule  that  payment  of  a 
smaller  sum  is  not  a  consideration  to  support  an  accord  and  satis- 
faction in  regard  to  a  larger  sum  due,  has  always  been  regarded  as 
more  logical  than  just  or  business  like,  and  even  small  circumstances 
of  variation  have  always  been  held  sufficient  to  prevent  its  applica- 
tion. Hence  a  payment  in  advance,  no  matter  how  short  a  time, 
has  been  uniformly  held  to  constitute  a  good  consideration." 

And  the  same  court  in  Ebert  v.  .Jones,  206  Pa.  St.  398,  55  Atl. 
1064,  in  stating  the  reasons  for  the  rule,  very  pertinently  said:  "In 
the  business  methods  of  the  present  it  has  come  to  be  recognized 
that  money,  like  other  commodities,  has  fluctuations  of  value  not  only 
in  the  general  market,  but  also  and  more  especially  to  the  individual. 
To  a  merchant  with  a  note  coming  due,  five  thousand  dollars  before 
3  o'clock  to-day,  which  will  save  his  commercial  credit,  may  well  be 
worth  more  than  twenty  thousand  dollars  to-morrow  after  his  note 
has  gone  to  protest.  The  recognition  of  this  business  condition  had 
led  to  a  statutory  change  of  the  rule  [part  payment  in  general]  in 
some  states."  The  rvile  has  been  recognized  in  Pearson  v.  Thomason, 
15  Ala.  700,  50  Am.  Dec.  159;  Cavaness  v.  Eoss,  33  Ark.  572;  Martin- 
Alexander  Lumber  Co.  v.  Johnson,  70  Ark,  215,  66  S.  W.  924; 
Spann  v.  Baltzell,  1  Fla.  301,  46  Am.  Dee.  346;  Mutton  v.  Stoddart, 
83  Ind.  539;  Boyd  v.  Moats,  75  Iowa,  151,  39  X.  W.  237;  Fenwiek  v. 
Phillips,  60  Ky.  (3  Met.)  87;  Brooks  v.  White,  2  Met.  (Mass.)  283; 
Harriman  v.  Harriman,  12  Gray,  341;  Bowker  v.  Childs,  3  Allen,  434; 
Sonnenberg  v.  Eiedel,  16  Minn.  S3  (Gil.  72);  Schweider  v.  Lang,  29 
Minn.  254,  43  Am.  Eep.  202,  13  N.  W.  33;  Jones  v.  Perkins,  29  Mass. 
139,  64  Am.  Dec.  141;  Dalrymple  v.  Craig,  149  Mo.  315,  50  S.  W. 
884;  Blanchard  v.  Xoyes,  3  X.  H.  518;  McKenzie  v.  Culbreth,  66  X. 
C.  534;  Eve  v.  Mosely,  2  Strob.  203;  Russell  v.  Stevenson  (Wash.), 
75  Pac.  627;  Pinnel's  Case,  5  Coke,  117,  the  leading  early  LuglLsh 
case. 
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2.  After  Commencement  of  Suit. — Inasmucli  as  the  placing  of  a 
claim  in  suit  is  a  very  strong  indication  that  a  controversy  exists^ 
in  regard  to  it,  the  right  to  settlement  of  such  claims  after  com- 
mencement of  suit  has  not  often  been  raised.  The  settlement  of  sucli 
claims  would  naturally  be  sustained  on  the  ground  that  the  claim, 
is  unliquidated  or  disputed.  The  acceptance  of  a  less  sum  than 
claimed  as  due,  after  commencement  of  suit,  was  held  to  be  a 
good  consideration  in  Mitchell  v.  Wheaton,  46  Conn,  315,  33  Am.. 
Eep.  24;  Gates  v.  Steele,  58  Conn.  316,  18  Am.  St.  Kep.  268,  20  Atl. 
474;  Baum  v.  Buntyn,  62  Miss.  110.  It  has  undoubtedly  been  rec- 
ognized in  many  other  cases. 

3,  At  Different  Place  than  Stipulated.— After  what  has  already 
been  said  in  regard  to  the  effect  of  a  slight  new  consideration  to  sup- 
port a  part  payment  it  can  be  readily  seen  that  payment  at  a  differ- 
ent place  than  that  originally  stipulated  will  be  sufficient  to  support 
an  accord  and  satisfaction  based  upon  a  part  payment  under  such 
circumstances.  It  is  one  of  the  technical  rules  which  was  even  rec- 
ognized in  the  days  of  Lork  Coke:  Pinnel's  Case,  5  Coke,  117.  It 
has  been  recognized  in  Cavaness  v.  Eoss,  33  Ark,  572;  Fenwick  v,. 
Phillips,  S'  Met.  (Ky.)  87;  Jones  v.  Perkins,  29  Miss.  139,  64  Am. 
Dec.  136;  Blanchard  v.  Noyes,  3  N.  H,  518;  McKenzie  v.  Culbreth,. 
66  K  C.  534;  Seymour  v.  Goodrich,  80  Va.  304. 

In  Harper  v.  Graham,  20  Ohio,  115,  the  court,  after  commenting, 
upon  the  absurdities  in  the  early  English  cases  upon  the  subject 
of  part  payment,  justified  its  holding  that  the  part  payment  of 
the  judgment  at  bar  was  supported  by  a  sufficient  consideration  by 
the  fact  that  the  money  was  paid  at  a  place  elsewhere  than  where- 
the  judgment  was  payable. 

So,  also,  in  Jones  v.  Perkins,  29  Miss.  139,  64  Am.  Dec.  136,  the- 
rule  was  also  applied.  In  that  case  a  contract  to  pay  fifteen  hundred 
dollars  in  New  York  in  discharge  of  the  sum  of  two  thousand  dollars,, 
payable  in  Mississippi,  was  held  supported  by  a  sufficient  considera- 
tion. The  court  seemed  to  lay  considerable  stress  upon  the  idea  that 
the  presumption  of  law  is,  where  no  place  of  performance  is  specified,, 
that  the  contract  is  to  be  performed  at  the  place  where  made,  and 
that  the  party  who  is  to  perform  an  act  under  the  contract  is  not 
obliged  to  go  outside  of  the  state  to  do  so.  And  the  court  also  ad- 
verted to  the  fact  that  there  would  be  certain  expenses  in  having  the 
contract,  which  was  a  note  in  the  ease  at  bar,  paid  in  New  York. 

The  question  also  arose  in  Saunders  v.  Whitcomb,  177  Mass.  457,. 
59  N.  E.  192,  and  the  court  in  that  case  held  that  the  part  payment 
in  Massachusetts  of  a  bill  of  exchange,  which  was  payable  in  Lon- 
don, was  not  an  accord  and  satisfaction  where  the  bill  was  dis- 
honored. But  this  case  is  distinguishable,  for  as  the  court  said:  "The 
acceptance  made  the  bill  payable  at  London;  but  when  it  was  dis- 
honored the  defendant  became  bound  to  pay  the  bill  wherever  he- 
might  be,  upon  presentation  to  him  of  the  bill  for  that  purpose,  and 
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it  was  neither  an  advantage  to  the  owner  of  the  bill  nor  a  detriment 
lo  the  defendant  to  have  payment  made  in  Worcester,  where  the  de- 
fendant resided,  he  not  showing  that  he  had  made  any  arrangements, 
or  been  put  to  any  expense  to  place  funds  for  its  payment  in  Lon- 
■don." 

4.  in  Different  Kind  of  Money  than  Stipulated. — The  only  Amer- 
ican cases  which  we  have  observed  in  which  the  question  as  to  the 
partial  payment  of  the  debt  in  a  different  kind  of  money  was  raised 
■or  discussed,  were  those  of  Saunders  v.  Whitcomb,  177  Mass.  457, 
.59  N.  E.  192,  and  Komp  v.  Eaymond,  175  N.  Y.  102,  67  N.  E.  113. 

In  the  Massachusetts  case,  the  question  arose  over  a  bill  of  ex- 
change payable  in  London  in  pounds  sterling,  which  after  being  dis- 
honored was  sent  to  a  Massachusetts  bank  for  collection,  where  a 
payment  of  one-half  of  the  face  of  the  bill  was  made  in  dollars  by 
one  of  the  acceptors  on  an  agreement  that  the  payment  should  be 
accepted  in  liquidation  of  that  acceptor's  proportion  of  the  debt 
which  the  bill  of  exchange  represented.  In  a  suit  on  the  bill  of  ex- 
■change  it  was,  among  other  defenses,  contended  that  the  payment 
in  dollars  instead  of  pounds  sterling  called  for  in  the  bill  dis- 
charged the  whole  liability.  The  court,  in  refusing  to  sustain  this 
■defense,  said:  "The  part  payment  seems  to  have  been  in  fact  made 
by  a  transfer  of  dollars  and  cents  from  one  bank  account  to  another, 
no  money  having  passed  from  hand  to  hand.  But  neither  the  fact 
that  the  payment  was  reckoned  in  dollars  at  the  rate  of  eighty-eight 
and  a  half  cents  to  the  pound  sterling,  nor  that  it  was  made  at 
Worcester  would  furnish  a  legal  consideration  for  an  agreement  that 
the  payment  should  discharge  the  whole  debt.  The  bill  called  for 
money,  and  the  payment  was  effected  by  a  transfer  of  something 
-which  the  parties  mutually  considered  to  represent  money,  and  also 
to  be  one-half  of  the  money  for  which  the  bill  called.  Assuming  that 
the  owner  of  the  draft  was  entitled  to  be  paid  a  certain  amount  of 
sterling  money,  his  acceptance  of  its  equivalent  in  dollars,  rather 
than  in  sterling  money,  was  not  an  advantage  to  himself  nor  was  the 
payment  of  the  equivalent  in  dollars  rather  than  in  sterling  a  det- 
riment to  the  defendant." 

In  Komp  V.  Eaymond,  175  N.  Y.  102,  67  N.  E.  113,  the  question  arose 
-only  in  an  incidental  manner  and  was  not  passed  upon  from  the  stand- 
point of  furnishing  any  consideration  for  the  accord  and  satisfac- 
tion which  was  claimed  as  existing  in  the  case.  The  case  arose  over 
a  contract  for  services  to  be  performed  in  Japan,  the  contract  being 
made  in  New  York.  The  employe  contended  that  the  payment  was 
to  be  on  the  basis  of  American  dollars,  while  the  employer  contended 
it  was  to  be  reckoned  in  Japanese  yens.  The  gist  of  the  case  seems 
to  have  been  whether  the  employer's  contention  was  made  in  such 
good  faith  as  would  make  the  contention  of  such  a  nature  as  to  I'onn 
a  bona  fide  dispute  which  could  furnish  the  basis  for  an  accord  and 
satisfaction  effectuated  by  a  part  payment  in  money. 
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J.  Waiver  of  Rights  by  Either  Debtor  or  Creditor. 
1.  Where  Result  of  Litigation  Doubtful. — The  rule  in  regard  to 
the  settlement  of  doubtful  claims,  often  called  a  compromise,  was 
stated  very  clearly  in  Daly  v.  Busk  Tunnel  Ey.  Co.,  129  Fed.  513, 
where  it  was  said:  "The  law  favors  the  compromise  of  doubtful 
claims,,  and  the  avoidance  of  litigation  is  a  sufficient  consideration 
to  support  such  agreements,  even  though  it  eventually  appears  that,. 
if  the  demand  had  been  litigated,  no  recovery  could  have  been  had. 
It  will  not  suffer  them  to  be  set  aside  on  slight  grounds":  Citing 
Cleavcland  v.  Eichardson,  132  U.  S.  318,  10  Sup.  Ct.  Eep.  100;  Ilager 
V.  Thompson,  1  Black,  80;  Graham  v.  Meyer,  99  N.  Y.  611,  1  N.  E, 
43;  Sweai  v.  Green,  9  Colo.  358,  364,  12  Pac.  202;  Brooks  v.  Hali, 
36  Kan.  697,  14  Pac.  236;  Graudin  v.  Grandin,  49  N.  J.  L.  508,  514,. 
60  Am.  Eep.   624,  9  Atl.  756. 

And  in  the  case  of  Creutz  v.  Heil,  89  Ky.  429,  12  S.  W.  926,  in 
speaking  of  the  character  of  claims  which  would  be  considered 
proper  subjects  of  such  an  adjustment,  the  court  said:  "It  seems  thit 
the  inquiry  is  whether  the  party  relying  on  the  agreement  had  reason- 
able and  proper  cause  for  believing  that  the  question  was  doubtful^ 
and  that  the  right  might  ultimately  prove  to  be  with  him.  In  other 
words,  it  is  sufficient  that  there  was  an  honest  claim  on  his  part, 
asserted  without  fraud,  and  that  there  was  a  real  ground  for  dispute. 
If  the  point  is  so  clear  that  it  can  only  be  answered  in  one  way,  the 
compromise  would  be  invalid,  as  wanting  a  consideration  to  uphold 
it.  The  adequacy  of  the  consideration  cannot  be  inquired  into,  but 
the  want  of  any  consideration  whatever  may  be  inquired  into."" 
See,  also,  Continental  Nat.  Bank  v.  McGeoch,  92  Wis.  314,  66  N.  W. 
606,  and  Harland  v.  Staples,  79  111.  App.  72,  to  the  same  effect.  The 
rule,  of  course,  has  been  applied  in  many  instances,  for  instance  iu 
adjustment  of  claims  of  attorneys  against  the  state  for  services  in 
collecting  proceeds  of  misappropriated  bonds,  where  it  was  a  ques- 
tion of  making  a  certain  settlement  for  their  fees  or  fighting  the 
question  with  the  legislature:  Merrick  v.  Giddings,  115  U.  S.  300, 
6  Sup.  Ct.  Eep.  65;  and  in  land  transactions  where  the  deeds  were 
questioned  on  account  of  confidential  relations  existing  between  the 
parties:  German  Savings  etc.  Soc.  v.  De  Lash  mutt,  83  Fed.  33.  But 
of  course  there  are  many  instances  where  the  settlement  has  been 
overturned  for  want  of  a  consideration,  such  as  was  done  in  Martin 
V.  White,  40  111.  App.  281,  where  the  dispute  arose  over  the  amount 
of  rent  payable  under  the  terms  of  the  lease,  and  the  tenant  made  a 
settlement  by  paying  no  more  than  in  any  event  he  was  bound  to 
pay;  and  also  in  House  v.  Cailicott  (Miss.),  35  South.  761,  where  a 
party  not  taking  under  a  will  threatened  to  contest  if  no  settlement 
was  made  with  a  certain  legatee  by  allowing  said  legatee  a  larger 
Bhare,  the  court  overturned  the  settlement  for  want  of  considera- 
tion, on  the  ground  that  the  threatening  party  had  no  right  to  make 
a  contest.     But,   on  the  other  hand,  the    court,  in    Gray    v.    United 
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States  Savings  etc,  Co.,  25  Ky.  Law  Rep.  1120,  77  S.  W.  200,  sustained 
a  settlement  with  a  building  and  loan  association  although  its  claim 
was  ultimately  held  to  be  usurious  where  at  the  time  of  the  settle- 
ment the  courts  of  several  states  had  given  variant  decisions  in  regard 
to  the  usurious  character  of  the  claims  in  questions, 

2.  Waiver  of  Right  of  Appeal — The  rule  in  regard  to  the  waiver 
of  a  party's  right  of  appeal  constituting  a  good  consideration  for 
an  accord  and  satisfaction  of  the  judgment  based  on  a  part  pay- 
ment of  the  judgment  was  stated  in  Boffinger  v.  Tuyes,  120  IT.  S, 
198,  7  Sup,  Ct,  Eep.  529,  as  follows:  "The  right  of  the  defendants 
to  appeal  from  the  decree,  and  the  fact  that  they  had  declared  their 
intention  to  do  so,  created  such  a  dispute  in  respect  to  their  liabil- 
itv  as  made  it  a  proper  subject  of  compromise." 

The  same  rule  was  also  declared  in  Clay  v,  Haysradt,  8  Kan.  74, 
Williams  v.  Blumenthal,  27  Wash.  24,  67  Pac.  393,  and  In  re  Free- 
man, 117  Fed.  684.     See,  also,  Freeman  on  Judgments,  sec.  463. 

3,  Waiver  of  Contractual  Rights. — In  Emmittsburg  E.  R.  Co.  v. 
Donoghue,  67  Md.  383,  1  Am.  St.  Eep.  396,  10  Atl.  233,  it  was  held 
that  a  discharge  of  an  obligation  bearing  interest  by  an  acceptance 
of  the  principal  alone  was  not  supported  by  a  sufficient  considera- 
tion, the  court  stating  as  a  reason  for  its  holding  that:  "The  inter- 
est was  as  much  a  part  of  the  debt  as  the  principal,  and  it  was  nec- 
essary that  an  agreement  to  waive  it  should  be  sustained  by  a  valu- 
able consideration.  The  agreement  was  simply  a  contract  to  pay  a 
portion  of  the  sum  due  in  satisfaction  of  the  whole.  A  debt  cannot 
be  discharged  in  this  way." 

A  contrary  view  was,  however,  expressed  in  Weseott  v.  Waller,  47 
Ala.  496,  where  a  judgment  was  the  subject  of  the  accord  and  satis- 
faction. The  court  justified  its  holding  on  the  ground  that:  "In- 
terest is  really  no  part  of  the  debt,  but  is  a  mere  incident  to  the 
debt  given  by  statute,  and  is  only  recoverable  as  damages  for  its 
detention."  There  were  additional  circumstances  in  the  ease  which 
were  also  considered  by  the  court,  viz.,  the  insolvent  condition  of 
the  judgment  debtor. 

So  also  it  was  held  in  Tenth  Nat.  Bank  v.  Mayor,  4  Hun,  429,  that 
the  acceptance  of  the  principal  debt  as  such  in  full  discharges  all 
claims  for  interest.  There  was,  however,  no  express  contract  in  thi? 
case  on  the  part  of  the  city  to  pay  interest,  and  the  court  said  that 
the  interest  "was  recoverable,  if  at  all,  only  as  damages,  upon  somo 
usage  to  be   shown,  fromi  which  a  contract  might  be  implied." 

The  true  distinction  in  this  class  of  cases  was  probably  shown  in 
Fake  v,  Eddy,  15  Wend.  79,  which  was  a  suit  on  an  interest-bearing 
bond.  The  court  said:  "There  must,  therefore,  have  been  some  in- 
terest due  at  least  upon  the  second  and  third  installment  of  prin- 
cipal, when  this  suit  was  commenced;  and  the  counsel  for  the  plain- 
tiff in  error  are  wrong  in  supposing  that  the  rule  of  law  that  an  ac- 
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tion  cannot  be  sustained  for  the  interest  of  a  demand  after  the  prin- 
cipal has  been  paid,  is  applicable  to  this  case.  The  cases  of  Til- 
lottson  V.  Preston,  3  Johns.  229,  Johnson  v.  Brannan,  5  Johns.  268, 
and  People  v.  County  of  New  York,  5  Cow.  331,  were  all  cases  in 
which  there  was  no  contract  for  the  payment  of  interest,  and  it 
could  only  be  recovered  as  damages  for  the  nonpayment  of  the  prin- 
cipal debt  when  it  became  due.  In  such  cases,  if  the  party  to  whom 
the  money  is  payable  accepts  the  amount  agreed  to  be  paid,  in  full 
satisfaction  of  the  principal  debt,  without  requiring  the  debtor  to 
pay  interest  from  the  time  the  debt  became  payable,  he  cannot 
afterward  maintain  an  action  for  the  mere  incidental  damages  which 
he  has  sustained  by  reason  of  the  debt  not  being  paid  upon  the  very 
day  when  it  became  due.  But  where  there  is  an  express  agreement 
to  pay  the  interest  as  well  as  the  principal  of  the  plaintiff's  demand, 
I  apprehend  that  the  performance  of  one  part  of  the  agreement 
would  be  no  bar  to  an  action  for  the  nonperformance  of  another  part 
thereof.  It  is  a  case  of  very  frequent  occurrence,  that  the  interest 
is  made  payable  before  the  principal  becomes  due;  and  no  one  ever 
doubted  that,  in  such  a  case,  an  action  could  be  maintained  for  the 
nonpayment  of  the  interest  merely":  See,  also,  Watkins  v.  Morgan, 
6  Car.  &  P.  661,  where  the  distinction  was  also  drawn. 

The  subject  is,  however,  more  of  the  nature  of  payment  than  a 
matter  of  accord  and  satisfaction,  and  hence  will  not  be  pursued 
further   in  this   note. 

In  Lewis  v.  Donohue,  27  Misc.  Kep.  514,  58  N.  Y.  Supp.  319,  the 
surrender  of  the  unexpired  term  under  a  lease  was  held  sufficient  to 
support  a  part  payment  of  a  default  judgment  for  rent  of  the  prem- 
ises. 

K.  Release  or  Discharge  of  Mutual  Obligations  or  Counter- 
claims.— Inasmuch  as  the  bona  fide  assertion  of  a  counterclaim  al- 
ways indicates  that  the  amount  due  on  the  original  claim  is  in  dis- 
pute, it  naturally  follows  under  the  well-established  rule  regarding 
the  sufficiency  of  part  payment  where  the  amount  is  in  dispute, 
that  part  payment  in  connection  with  a  settlement  of  the  counter- 
claim is  supported  by  a  sufficient  consideration. 

This  principle  was  applied  in  Jackson  v.  Volkcning,  81  App.  Div. 
36,  80  N.  Y.  Supp.  1102,  which  was  affirmed  by  the  court  of  appeals 
in  (N.  Y.),  70  N.  E.  1101.  In  that  case  the  defendant  had  purchased 
marble  of  a  certain  quality  from  the  plaintiff,  but  a  portion  of  the 
marble  being  of  an  inferior  quality,  the  defendant,  when  called  on 
to  pay  for  it.  asserted  a  rebate  or  offset  on  account  of  the  inferior 
quality  of  the  marble.  The  defendant,  in  sending  his  chock  for 
what  he  claimed  to  be  due  after  deducting  his  offset,  detailed  at 
length  the  details  of  the  inferior  quality,  and  stated  that  the  check 
was  sent  only  "in  full  settlement  of  all  claims  against  us  to  date, 
and  to  be  used  by  you  only  under  those  conditions."  The  court  held 
the  transaction  was  supported  by  a  sufficient  consideration. 
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So,  also,  in  Alden  v.  Thurber,  149  Mass.  271,  21  N.  E.  312,  there 
was  a  mutual  rescission  of  contracts  and  return  of  money  paid, 
■which  the  court  held  to  be  a  sufficient  consideration.  In  this  a  firm 
•  had  agreed  to  sell  pure  raspberry  jam  to  a  custom-er.  Upon  receiv- 
ing the  job  lot  of  the  jam  the  customer  remitted  a  part  of  the  agreed 
price.  Afterward  th©  customer  claimed  that  the  jam  was  not  of  the 
character  represented,  and  the  seller  thereupon  agreed  to  take  it 
"back  and  return  the  money  paid  on  it  and  aid  so.  The  court  said: 
""This  was  a  mutual  rescission  of  the  contract.  The  letter  of  the 
•defendants  was  an  offer  to  settle  and  compromise  the  controversy 
"between  the  parties.  The  acts  and  conduct  of  the  plaintiff  were 
an  acceptance  of  that  offer.  This  was  a  waiver  of  the  right  to  sue 
for  any  preceding  breach  of  the  contract.  The  performance  by  the 
defendants  of  the  agreement  operated  as  an  accord  and  satisfaction 
for  any  breach,  and  discharged  the  old  contract.  Such  was  clearly 
the  intention  of  the  defendants  and  as  the  plaintiff  accepted  their 
offer  unconditionally,  and  thus  induced  them  to  perform  it,  he  can- 
not now  say  that  he  had  a  concealed  intention  not  to  discharge  the 
prior  breaches  of  the  contract.  This  would  be  bad  faith."  The 
suit  at  bar  was  based  on  damages  resulting  from  the  breach  of  the 
■contract   to   furnish  pure   raspberry  jam. 

But  in  Stone  v.  Lewman,  28  Ind.  97,  it  was  held  that  the  release 
of  a  fixed  and  ascertained  debt  was  not  of  itself  a  sufficient  consid- 
■eration  to  support  an  accord  and  satisfaction  of  an  ascertained  debt 
for  a  larger  amount. 

d.  Effect  of  Illegal  Consideration. — The  rule  in  regard  to  the  ef- 
fect of  an  illegal  consideration  upon  an  accord  and  satisfaction  was 
stated  in  Goodrich  v.  Sanderson,  35  App.  Div.  554,  55  N.  Y.  Supp. 
•881,  in  the  following  language:  "The  weight  of  authority  seems  to 
be  in  favor  of  the  proposition  that  a  valid  accord  and  satisfaction 
may  be  founded  upon  an  untenable  claim  (Union  Bank  of  George- 
town V.  Geary,  5  Pet.  99,  114;  Pitkin  v.  Noyes,  48  N.  H.  294,  97  Am. 
Dec.  615,  2  Am.  Kep.  218;  Fisher  v.  May's  Heirs,  2  Bibb  (Ky.),  449, 
5  Am.  Dec.  626),  though  not  upon  an  illegal  claim,  such  as  a  note 
founded  upon  a  transaction  forbidden  by  statute  (Kidder  v.  Blake, 
45  N.  H.  530),  or  one  utterly  without  foundation  and  kuown  to  be 
so:  Pitkin  v.  Noyes,  48  N,  H.  294,  97  Am.  Dee.  615,  2  Am.  Kep.  21S." 

Hence  each  case  must  depend  upon  whether  the  consideration  in 
the  case   at   bar  was  predicated   on  an  illegal   consideration. 

In  Gordon  v.  Mitchell,  68  Ga.  11,  the  rule  was  applied,  and  an 
attempted  accord  and  satisfaction  was  not  sustained  because  it  was 
based  upon  a  contract  to  sublet  or  hire  out  convicts  leased  from 
the  state,  which  was  an  illegal  act.  And  in  Walan  v.  Kerby,  99 
Mass.  1,  an  accord  and  satisfaction  effectuated  by  a  settling  of 
mutual  accounts  was  held  void  because  the  credits  on  tho  part  of 
one  of  the  parties  consisted  of  the  price  of  intoxicating  liqufr.i  sold 
in  violation  of  law. 

Am.   St.  Rep.,  Vol.  100-29 
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The  question  is  sometimes  raised  in  usury  cases,  "but  inasmuch  as 
that  subject  is  generally  regulated  by  statute  we  will  merely  men- 
tion several  cases.  In  Gray  v.  United  States  Savings  etc.  Co.,  25 
Ky.  Law  Eep.  1120,  77  S.  W.  200.  the  question  of  usury  was  raised- 
with  a  view  to  overthrowing  an  accord  and  satisfaction  as  to  the 
liabilities  under  a  certain  building  and  loan  association  contract. 
The  court,  in  sustaining  the  accord  and  satisfaction,  said:  "There 
is  no  magic  in  the  word  'usury'  which  forbids  a  question  as  to  its 
existence  being  settled  between  the  parties,  the  same  as  any  other 
disputed  and  doubtful  claim.  In  the  case  at  bar,  at  the  time  the 
compromise  was  made,  it  was  doubtful  as  to  what  would  be  the  ulti- 
mate outcome  of  the  claim'  on  the  part  of  the  corporation  that  its 
contract  was  a  Minnesota  contract,  valid  and  binding  by  the  laws 
of  that  state,  and  which  should  be  valid  and  binding  here.  This 
court  had  made  no  ruling  upon  that  question,  and  at  that  time  the 
judicial  utterance  of  the  circuit  court  was  in  favor  of  the  contention 
of  appellee  (the  building  association).  Subsequently  this  court  has 
settled  the  question  adversely  to  the  contention  of  appellee,  but  this 
does  not  render  nugatory  the  settlement  between  the  parties.  There 
is  no  more  reason  now  to  upset  the  settlement,  in  favor  of  appellant, 
because  this  court  has  finally  decided  adversely  to  the  claim  of  the 
appellee,  than  there  would  have  been  to  upset  it  in  favor  of  the 
appellee,  so  as  to  permit  it  to  collect  the  full  amount  of  the  judg- 
ment originally  rendered,  if  this  court  had  adjudged  the  contract  to 
have  been  a  Minnesota  contract,  enforceable  by  the  laws  of  this 
state.  As  has  been  well  said,  it  does  not  matter  upon  which  side 
the  right  ultimatelv  appears  to  have  been,  if  at  the  time  the  settle- 
ment was  made  there  was  a  bona  fide  controversy  between  the  par- 
ties, about  which  the  lawyers  and  courts  might  differ."  For  other 
cases  involving  questions  of  usury  in  this  connection,  see  Kogers  v. 
Ball,  54  Ga.  15;  Green  v.  Frank,  63  Ga.  78;  Morehouse  v.  Second  Nat. 
Bank,  98  N.  Y.  503. 

e.  Necessity  for  Both  Accord  and  Satisfaction. 
1.  Necessity  for  Satisfaction. — It  is  uniformlv  held  by  all  the  au- 
thorities that  it  is  an  essential  requisite  to  an  accord  and  satisfac- 
tion that  the  accord  agreed  upon  by  the  parties  be  satisfied  by  an 
execution  of  the  accord:  Martin-Alexander  Lumber  Co.  v.  Johnson, 
70  Ark.  215,  66  S.  W.  924;  Tabor  etc.  Co.  v.  Newell  (Colo.  App.), 
72  Pac.  804;  V/oodward  v.  "Willard,  33  Iowa,  542;  Bragg  v.  Pierce, 
53  Me.  65;  Young  v.  Jones,  64  Me.  563,  18  Am.  Eep.  279;  Flack  v. 
Garland,  8  Md.  188;  Gary  v.  Bancroft,  14  Pick.  315,  25  Am.  Dec.  393; 
Prest  V.  Cole,  183  Mass.  283,  67  N.  E.  246;  Hoxsie  v.  Empire  Lumber 
Co.,  41  Minn.  548,  43  N.  W.  476;  Burrus  v.  Gordon,  57  Miss.  93;  Ger- 
hart  Eealty  Co.  v.  Northern  Assurance  Co.,  94  Mo.  App.  356,  68  S. 
W.  86;  Slover  v.  Eock,  96  Mo.  App.  335,  70  S.  W.  268;  Eussell  v. 
Lytle,  6  Wend.  390,  22  Am.  Dec.  537;  Brooklyn  Bank  v,  De  Grauw, 
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23  Wend.  342,  35  Am.  Dec.  569;  Mitchell  v.  Hawley,  4  Denio,  414, 
47  Am.  Dec.  260;  Kromer  v.  Heim,  75  N.  Y.  574,  31  Am.  Kep.  491; 
Aniett  V.  Smith,  11  N.  Dak.  55,  88  N.  W.  10S7;  Frost  v.  Johnson,  8 
Ohio,  393;  Hearn  v.  Kiehl,  38  Pa.  St.  147,  80  Am.  Dee.  472;  Overton 
V.  Conner,  50  Tex,  113;  Memphis  v.  Brown,  20  Wall.  309. 

In  Bryant  v.  Gale,  5  Vt.  420,  the  court,  in  discussing  the  necessity 
for  a  satisfaction  of  the  accord,  gave  the  reason  for  the  rule  in  the 
following  language:  "An  accord  without  satisfaction  is  no  bar, 
simply  because  there  is  no  consideration  and  no  mutuality  to  support 
it;  because  the  creditor  has  no  means  of  obtaining  satisfaction  by 
enforcing  it,  and  of  course  derives  no  satisfaction  directly  nor  indi- 
rectly from  it.  The  authorities  all  put  the  subject  on  this  ground. 
The  want  of  consideration  not  only  appears,  but  is  assigned  as  the 
ground  of  the  decision.  Much  stress  has  been  laid  upon  the  neces- 
sity of  mutuality  in  a  contract.  This  term  is  often  used  in  the  books 
in  connection  with  'consideration.'  It  is  difficult,  however,  to  find 
any  distinction  in  their  import.  It  would  be  difficult  to  find  any  ease 
where  a  consideration  exists  in  which  there  is  no  mutuality,  or  a 
case  of  mutual  legal  obligations  without  a  consideration.  The  terms, 
when  applied  to  this  subject,  are  synonymous." 

When  the  courts  say  that  the  accord  must  be  satisfied  by  an  execu- 
tion of  the  accord,  they  refer  only  to  such  cases  of  accord  in  whieli 
some  act  or  thing  is  to  be  performed,  and  the  accord  itself  contem- 
plates that  the  debt  or  claim  shall  not  be  extinguished  until  the  act 
or  thing  is  in  fact  performed,  and  not  to  such  accords  in  which,  by 
contemplation  of  the  parties,  the  mere  act  of  the  accord  itself  is 
deemed  the  satisfaction  of  the  old  debt  or  claim.  Thus,  it  was  said 
in  Babeock  v.  Hawkins,  23  Vt.  563,  in  a  case  of  this  kind:  "We 
think  it  must  be  regarded  as  fully  settled  that  an  agreement  upon 
sufficient  consideration,  fully  executed  so  as  to  have  operated,  in  the 
minds  of  the  parties,  as  a  full  satisfaction  and  settlement  of  a  pre- 
existing contract  or  account,  between  the  parties,  is  to  be  regarded 
as  a  valid  settlement,  whether  the  new  contract  be  ever  paid  or  not, 
and  that  the  party  is  bound  to  sue  upon  the  new  contract,  if  such  were 
the  agreement  of  the  parties.  This  is  certainly  the  common  under- 
standing of  the  matter.  It  is  reasonable,  and  we  think  it  is  in  ac- 
cordance with  the  strictest  principles  of  technical  law," 

The  same  distinction  was  remarked  upon  in  Bennett  v.  Hill,  14  E. 
I.  324,  where  the  court  said:  "There  is  a  distinction  between  an 
agreement  which  is  itself  satisfaction  and  one  which  is  to  becoino 
satisfaction  when  performed.  The  former  satisfies  the  debt,  tlie 
creditor  getting  the  agreement  in  lieu  of  the  debt:  Whitney  v.  Cook, 
53  Miss.  551,  559;  White  v.  Gray,  6S  Me.  579;  Babeock  v.  Hawkins, 
23  Vt.  561;  Goodrich  v.  Stanley,  24  Conn.  613,  620;  Kinsler  v.  Pope, 
5  Strob.  126;  Lyth  v.  Ault,  7  Ex.  669;  Evans  v.  Powis,  1  Ex.  601; 
Crowther  v.  Farrer,  15  Q.  B.,  N.  S.,  677.  The  agreement  here  was  of 
that    character,   and  being   of   that   character,   the    discharge   of   the 
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defendant's  claims  on  the  plaintiff  was  a  good  consideration  for  it, 
for  the  discharge,  thoug'h  no  benefit  to  Burrough,  was  a  detriment  to 
the  defendant.  The  agreement  is  expressly  alleged  to  have  been  ac- 
cepted in  lieu  of  the  claims,  the  claims  being  discharged  in  considera- 
tion of  it."  The  executory  agreement  which  was  an  accord  and  sat- 
isfaction was  an  agreement  on  the  part  of  the  defendant  to  continue 
a  certain  pottery  business  and  from  the  profits  pay  the  plaintiff  cer- 
tain sums  in  payment  of  the  debt  for  which  the  executory  agreement 
was  substituted. 

The  same  distinction  was  stated  in  Kromer  v.  Heim,  75  N.  Y.  577, 
31  Am.  Eep.  491,  and  also  in  Whitney  v.  Eichards,  17  Utah,  226, 
53  Pac.  1122.  Some  aspects  of  this  subject  were  treated  in  a 
former  part  of  this  note,  when  discussing  the  requirements  of  an  ac- 
cord. 

2.  Effect  of  Waiving  Conditions  of  Accord. — In  Gary  v.  McTntyre, 
7  Colo.  173,  2  Pac.  916,  the  court  held  that  the  conditions  of  an  accord 
agreement  might  be  waived  by  the  parties  in  the  same  manner  that 
conditions  might  be  waived  in  other  contracts.  So,  also,  in  Prest  v. 
Cole,  183  Mass.  283,  67  N.  E.  246,  the  court  said:  ''The  essence  of 
an  accord  and  satisfaction  is  that  it  should  be  executed  as  agreed.  It 
is,  of  course,  competent  for  the  parties  as  in  the  case  of  any  other 
contract  to  vary  it  by  subsequent  agreement,  or  either  party  to  it 
may  waive  stipulations  in  his  favor.'' 

3.  Time  for  Making  Satisfaction. — If  the  agreement  of  accord  has 
fixed  no  time  for  the  executory  performance  of  the  acts  provided  by  it 
to  be  performed,  it  has  boeu  held  that  a  performance  within  a  reason- 
able time  will  be  deemed  a  sufficient  satisfaction:  Jones  v.  Peet,  1  Swan 
(Tenn.),  293.  But  if  the  agreement  itself  has  fixed  the  time  for 
doing  whatever  acts  are  to  be  performed  under  its  terms,  then,  of 
course,  the  performance  must  be  accoriling  to  the  terms  of  the  ac- 
cord: Makepeace  v.  Harvard  College,  10  Pick,  298;  Piper  v.  Kings- 
bury, 4&  Vt.  480. 

Inasmuch  as  the  terms  of  an  agreement  of  accord  and  satisfaction 
may  be  varied  by  a  subsequent  agreement  or  its  executory  terms  b.i 
waived  (Prest  v.  Cole,  183  Mass.  283,  67  N.  E.  246),  it  naturally  fol- 
lows that  the  time  for  performing  the  terms  of  the  accord  could  be 
extended  by  a  proper  agreement  of  the  parties  to  that  effect. 

4.  What  Constitutes  Satisfaction. — In  the  principal  case  it  is  said 
that  "a  satisfaction,  in  its  legal  significance  in  this  connection,  is  a 
performance  of  the  terms  of  the  accord;  if  such  terms  require  a  pay- 
ment of  a  sum  of  money,  tlien  that  such  payment  has  been  made." 

Where  the  terms  of  the  accord  and  satisfaction  are  executory  a 
partial  performance  of  the  terms  is  not  sufficient  to  constitute  such  a 
complete  satisfaction  as  will  extinguish  the  original  debt  or  claim: 
Long  V.  Scanlan,  105  Ga.  427,  31  S.  E.  436;  Kromer  v.  Ileim,  75  N. 
y.  574,  31  Am.  Eep.  491;  Whitney  v.  Eichards,  17  Utah,  226,  53  Pac. 
1122.     The  question  of  what   constitutes  an  execution  of  the  terma 
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of  the  agre'ement  for  the  accord  and  satisfaction  is  naturally  a  ques- 
tion dependent  upon  the  facts  in  each  particular  case  to  be  decided 
in  the  same  manner  that  the  question  would  be  decided  in  the  case  of 
any  other  contract.  Sometimes  it  may  be  a  mere  question  of  fact, 
and  sometimes  it  may  involve  the  construction  of  the  contract  of  ac- 
cord and  satisfaction.  Naturally,  the  intent  of  the  parties  as  evi- 
denced by  the  contract  of  accord  and  satisfaction  is  of  paramount 
importance. 

Thus,  in  Campbell  v.  May,  31  Ala.  5<37,  the  application  of  the 
rule  was  illustrated.  In  that  case  the  agreement  of  accord  and  satis- 
faction of  a  judgment  provided  for  a  transfer  of  a  certain  claim  of 
the  judgment  debtor  to  the  judgment  creditor,  and  that  they  were 
"to  be  a  full  satisfaction  of  the  judgment  if  the  sum  of  seven  hun- 
dred dollars  is  [was]  allowed  and  realized  on  said  claim,"  but  that 
if  said  sum  was  not  realized,  *' whatever  less  sum  may  be  realized 
and  allowed  is  to  be  applied,  as  far  as  it  will  go,  to  the  satisfaction 
of  said  judgment."  The  court,  in  construing  the  contract,  said: 
"There  was  only  the  sum  of  five  hundred  dollars  allowed  for  said 
services.  Hence,  the  event,  on  the  happening  of  which  this  allowance 
was  to  be  *a  full  satisfaction  of  the  judgment,'  never  happened. 
It  is  no  answer  to  this  view  that  the  remaining  two  hundred  dollars 
were  paid  by  the  petitioner.  That  payment  did  not  bring  the  case 
within  the  terms  of  the  contract,  and  consequently  does  not  authorize 
the  supersedeas  in  this  case.  Each  party  has  the  clear  right  to 
stand  on  the  terms  of  his  contract;  and  we  have  no  authority  to  en- 
graft other  stipulations  upon  it,  upon  the  idea  that  such  stipulations 
would  be  equally  beneficial  with  those  actually  agreed  upon.  We 
sit  here  to  enforce,  not  to  create  or  modify,  contracts." 

A  somewhat  similar  agreement  of  accord  and  satisfaction  was  con- 
strued in  Segal  v.  Heuer,  33  Misc.  Eep.  601,  CS  N.  Y.  Supp.  924. 

5.  Effect  of  Tendering  Satisfacllon. — The  decisions  in  regard  to 
whether  a  tender  of  satisfaction  is  equivalent  to  satisfaction  are 
not  harmonious.  The  distinction  seems  to  be  that  if  the  accord  is 
to  do  a  thing  in  satisfaction  at  a  future  day  and  the  contract  of  ac- 
cord is  founded  on  a  new  consideration  and  is  thus  enforceable  as  a 
new  agreement  that  the  rule  of  tender  will  apply  in  the  same  manner 
as  in  other  contracts,  but  that  where  the  accord  is  to  accept  a  less  sum 
in  satisfaction  of  the  debt  or  claim  that  the  satisfaction  must  be  ac- 
tually executed.  The  reason  for  the  distinction  seems  to  be  based  on 
the  idea  that  in  the  case  of  the  executory  contract  founded  on  the 
new  consideration,  the  creditor  has  a  remedy  by  way  of  enforcing 
it,  and  in  the  latter  case  the  agreement  until  executed  is  a  nudum 
pactum. 

The  arguments  pro  and  con  as  to  this  question  were  set  out  in 
Whitsett  V.  Clayton,  5  Colo.  476,  where  many  of  the  authorities  were 
reviewed.  In  that  case  the  court  said:  "The  question  to  be  con- 
sidered is,  in  case  of  a  demand   due,  where  an  agreement  is  euiered 


454  Amebic  AN  State  Eeports^  Vol.  100.       [Kansas, 

into  between  the  creditor  and  his  debtor,  the  terms  of  which  are,  that 
the  debtor  is  to  execute  a  new  promise  with  a  surety,  at  a  future  day, 
in  a  smaller  sum  payable  in  one  year,  the  creditor  agreeing  to  accept 
the  new  promise  in  satisfaction  of  the  old  one,  provided  he  ascertains 
the  surety  to  be  sufl&cient  (which  upon  inquiry  he  ascertained  to  be 
the  fact)  and  the  new  promise  is  accordingly  executed  and  tendered 
in  pursuance  of  the  agreement,  the  tender  being  kept  good,  whether 
such  performance  and  tender  constitute  a  bar  to  the  action  on  tho 
original  demand. 

* '  That  such  an  agreement  contains  all  the  elements  of  a  valid  and 
binding  contract  cannot  be  seriously  questioned.  It  is  an  agreement 
with  mutual  promises,  rests  upon  a  sufficient  consideration,  and  is  not 
within  the  statute  of  frauds.  It  is  beneficial  to  both  contracting 
parties.  The  debtor  obtains  a  reduction  of  his  debt,  and  an  extension 
of  time  for  payment.  The  creditor  obtains  surety  for  the  amount 
of  the  demand  agreed  upon:  1  Smith's  Leading  Cases,  444;  Billings 
V.  Vanderbeck,  23  Barb.  546;  Kellogg  v.  Eichards,  14  Wend.  118. 

"It  would  seem  upon  the  principle  of  the  obligation  of  contracts,  as 
well  as  upon  the  principles  of  equity  and  good  conscience,  and  in 
order  to  avoid  circuity  of  action,  that  the  performance  of  the  accord 
by  the  debtor  ought  to  operate  as  a  satisfaction.  We  have  been 
cited  to  several  cases,  however,  wherein  the  point  arose,  which  hold 
that  such  performance  is  no  bar  to  a  suit  upon  the  original  claim, 
and  to  several  other  cases  announcing  the  same  doctrine,  but  turn- 
ing upon  some  other  point,  and  therefore  not  necessarily  involving 
an  investigation  of  this  precise  question. 

*  *  These  cases  hold  that  it  is  not  enough  that  the  contract  be  obliga- 
tory upon  both  parties  and  that  the  debtor  has  executed  it  upon  his 
part,  nothing  remaining  but  an  acceptance  on  part  of  the  creditor 
of  the  matter  or  thing  which  he  agreed  to  receive  in  satisfaction; 
that  the  creditor  may  refuse  to  accept  the  thing  agreed  upon,  and 
proceed  upon  the  original  indebtedness,  leaving  the  debtor  to  his 
remedy  by  action  for  damages  against  the  other  party  for  the  viola- 
tion of  the  agreement. 

"This  line  of  authorities  carries  the  doctrine  to  a  still  greater  ex- 
tent, holding,  that  if  by  the  terms  of  the  new  agreement  the  pay- 
ment thereby  stipulated  is  to  be  made  in  installments  at  stated  times, 
and  when  completed  shall  constitute  a  satisfaction,  the  creditor  may 
receive  all  installments  without  objection  or  notice,  until  the  last 
one  is  tendered,  and  may  refuse  to  receive  the  last  installment  in 
satisfaction  and  proceed  upon  the  original  account;  that  in  such 
case  he  is  only  required  to  give  credit  for  the  payments  made,  as  if 
made  upon  the  original  indebtedness.  The  authorities  in  point  which 
sustain  this  doctrine  are  Russell  v.  Lytle,  6  Wend.  390,  22  Am.  Dec. 
537;  Hawley  v.  Foote,  19  Wend.  516;  Kromer  v.  Heim,  75  N.  Y.  574, 
31  Am.  Kep.  491;  Tilton  v.  Alcott,  16  Barb.  598." 

Then  after  reviewing  a  number  of  authorities  bearing  on  the  point 
(Brooklyn  Bank  v.  De  Grauw,  23  Wend.  342,  35  Am.  Dec.  569;  Frost  v. 
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Johnson,  8  Ohio,  393;  Young  v.  Jones,  64  Me.  563,  18  Am.  Eep.  279; 
White  V.  Gray,  68  Me.  579;  Overton  v.  Conner,  50  Tex.  113;  Smith  v. 
Keels,  15  Kich.   (S.   C.)    318;   Pettis  v.  Eay,   12  R.  I.   344;   Hearn  v. 
Kiehl,  38  Pa,  St.  147,  80  Am,  Dec.  472;  Keen  v.  Vaughn,  48  Pa.  St. 
477;  Blackburn  v.  Ormsby,  41  Pa.  St.  97;  Coit  v.  Houston,  3  Johns. 
Cas,  243),  the  court,  after  citing  Mr.  Parson's  statement  of  the  rule, 
that  "the  party  holding  the  claim  may  agree  to  take  a  new  promise  of 
the  other  in  satisfaction  of  it;  or  he  may  agree  to  receive  a  new  under- 
taking when  the  same  shall  be  executed,  as  a  satisfaction.     In  either 
case  he  will  be  held  to  his  bargain,  and  only  to  that"  (2  Parsons  on 
Contracts,  681) — then  continued  the  discussion,  saying:  "In  speaking 
of  promises  performable  at  a  future  day,  he  makes  a  distinction  be- 
tween those  which  are  supported  by  a  new  consideration  and  those 
which  are  not.     The  former  he  denominates  as  valid  and  binding,  and 
says  their  effect  is  to  suspend  the  original  right  of  action  until  the 
day  comes.     If  the  promise  is  then  duly  performed  this  right  of  ac- 
tion is  destroyed;  otherwise,  it  revives.     If  this  is  correct  doctrine, 
it  necessarily  follows  that  the  debtor  has  the  right  to  perform  his 
promise  when  the  day  comes,  and  to  avail  himself  of  such  perform- 
ance, since  the  law  never  requires  a  useless  thing  to  be  done.     Unless 
the  debtor  has  this  right,  why  stay  the  action  until  the  day  arrives? 
Mr.  Story  says:   'Whether  an  accord  with  an  unaccepted  tender  of 
satisfaction  be  a  sufficient  defense  does  not  seem  to  be  settled.     If 
the  accord  be  to  accept  a  lesser  sum  than  the  debt  in  satisfaction  of 
it,  there  must  be  an  actual  acceptance  in  order  to  constitute  a  de- 
fense to  the  debt  and  a  mere  tender  is  insufficient.     Thus  an  agree- 
ment by  creditors  to  accept  five  shillings  sixpence  in  the  pound,  in 
full  satisfaction  of  their  claims,  was  held  to  create  no  bar  to  an  ac- 
tion for  the  full  debt,  there  being  no  consideration   to  support  the 
agreement.     But  where  there  is  a  sufficient  consideration  to  support 
the  agreement,  it  seems  that  a  tender,  though  unaccepted,  would  be 
a  bar  to  an  action.     So,  also,  where  a  different  mode  of  payment  from 
that  reserved  by  the   original  claim  is  substituted  for  it  by  agree- 
ment, a  tender  according  to   such   agreement  will  be  sufficient  if  it 
appear  to  have  been  a  complete  satisfaction'  ":   Story  on  Contracts, 
sec,    982b. 

And  later  in  the  opinion  the  court  remarked:  "I  have  searclied  the 
authorities  diligently,  but  in  vain,  for  a  satisfactory  reaeon  for  the 
rule  which  permits  a  creditor  to  reject  the  accord  after  it  has  been 
performed  by  his  debtor,  and  maintain  his  original  action.  The 
only  reason  advanced  appears  to  be  that  'a  contrary  rule  would  over- 
throw all  the  books.'  I  think  the  old  maxim  applies,  'cessante  ratione 
logis,  cessat  ipsa  lex.'  If  no  better  reason  can  be  assigned  for  a  rule 
BO  technical  and  unreasonable,  would  it  not  be  better  that  the  books 
be  overthrown,  and  that  there  be  established  in  the  language  of 
Judge  Livingston,  'a  rule  founded  in  good  sense.'  But,  as  already 
shown,  such  a  rule  as  here  contended  for  has  often  been  recoj^'iii/.ed. 
It  is  not  a  new  doctrine,  but  one  only  in  respect   to  which  author- 
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ities  differ.  It  was  applied  by  Lord  Ellenborough  in  Bradley  v. 
Gregory,  2  Camp.  383,  a  case  very  similar  to  the  one  now  before  us.'' 
As  bearing  pro  and  con  on  this  question,  in  addition  to  those  cited 
in  the  opinion  quoted  from,  see,  also,  Prest  v.  Cole,  183  Mass.  283, 
67  N.  E.  246;  Heirn  v.  Carron,  11  Smedes  &  M.  361,  49  Am.  Dec.  65; 
Jones  V.  Perkins,  29  Miss.  142,  64  Am.  Dec.  136;  Mitchell  v.  Hawley, 
4  Denio,  414,  47  Am.  Dec.  260;  Bay  ley  v.  Soman,  3  Bing.  (N.  C.)  915; 
Foster  v.  Collins,  6  Heisk.  1;  Bradshaw  v.  Davis,  12  Tex.  336;  Babcock 
V.  Hawkins,  23  Vt.  561;  Good  v.  Cheeseman,  2  Barn.  &  Aid.  335. 


ADAMS  V.  GILBEET. 

[67  Kan.  273,  72  Pac.  769.] 

HOMESTEADS — Conveyance — Insane  GraJitor. — A  conveyance 
of  a  homestead  made  by  a  husband  and  the  guardian  of  his  insane 
wife  is  ineffectual,  and  does  not  convey  anything  so  long  as  the 
property  remains  a  homestead,     (p.  457.) 

HOMESTEADS. — Equitable  Estoppel  may  be  invoked  to  de- 
feat the  operation  of  the  homestead  law.     (p.  457.) 

HOMESTEADS — Abandonment. — The  protection  to  a  home- 
stead, afforded  by  constitutional  and  statutory  provisions  lasts  no 
longer  than  the  occupancy  of  the  premises  as  a  homestead,     (p.  457.) 

HOMESTEADS — Ratification  of  Void  Deed. — A  conveyance  of 
a  homestead,  void  because  not  joined  in  by  the  wife  of  the  grantor, 
may  become  effective  after  her  death  by  being  recognized  and 
adopted  by  the  grantor,  and  he  may  be  estopped  by  his  acts  and 
conduct  from  claiming  that  such  deed  does  not  convey  the  title, 
(p.  458.) 

Ejectment  by  Adams,  who,  togetlier  with  his  family,  had 
occupied  the  jiremises  as  their  homestead,  prior  to  October  20, 
181)3,  at  which  time  he  conveyed  the  premises  without  con- 
sideration to  one  Foster.  This  deed  was  executed  by  Adams 
and  one  Burson  as  guardian  of  the  estate  of  Adam's  insane 
wife.  Adams  continued  with  his  children  to  occupy  the  prem.- 
ises  as  a  home  up  to  November  8,  1894,  when  he  abandoned 
tbem  as  shown  by  the  opinion. 

T.  W.  Sargent,  for  the  plaintiff  in  error. 

T.  B.  Wall  and  J.  V.  Daugherty,  for  the  defendants  in  error. 

275  CUNNIXGHAM,  J.  The  deed  to  Foster  was  ineffectual 
at  the  time  of  its  execution  as  a  muniment  of  title,  the  prop- 
erty conveyed  then  being  the  homestead,  and  the  deed  not  hav- 
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ing  received  the  joint  consent  of  husband  and  wife.  Wliile  the 
marriage  relationship  continued  and  the  property  was  occupied 
as  a  homestead,  no  act  of  the  husband  could  be  efficient  to  ratify 
or  confirm  such  deed.  The  husband  might  by  his  actions^ 
words,  or  silence,  when  he  should  have  spoken,  confirm  a  deed 
to  the  homestead  executed  by  himself  alone,  or  estop  himself  from 
denying  its  validity,  so  as  to  make  it  convey  title,  after  its  home- 
stead character  had  ceased,  or  after  the  death  of  the  wife. 

The  principle  of  equitable  estoppel  may  be  invoked  to  defeat 
the  operation  of  the  homestead  law:  McAlpine  v.  Powell,  44 
Kan.  411,  24  Pac.  353;  Sellers  v.  Crossan,  52  Kan.  570,  35 
Pac.  205;  Sellers  v.  Gay,  53  Kan.  354,  36  Pac.  744.  The  pro- 
tection to  a  homestead  afforded  by  constitutional  and  statutory 
provisions  last  no  longer  than  the  occupancy  of  the  premises 
as  a  homestead. 

In  this  case  it  was  showtT  that  Adams  abandoned  the  prop- 
erty in  question  with  his  family  as  early  as  1895.  It  may  be 
his  deed  executed  at  or  after  that  time  would  have  conveyed 
the  same  subject,  of  course,  to  whatever  inchoate  interest* 
the  wife  might  have  had  had  she  survived  him.  Wliy  might 
not  a  deed  which  had  been  executed  by  him  prior  to  that  time 
have  ^''^  taken  effect  after  the  death  of  his  wife,  and  become 
as  effective  as  one  then  executed  by  him,  if  he  had  intended  it 
should  do  so,  or  if  by  his  acts  he  was  estopped  to  deny  that  he 
so  intended?  He  surrendered  possession  to  the  one  holding 
under  a  deed  which  he  had  executed.  This  was  because  he  had 
executed  such  deed,  and  to  confirm  the  same.  Having  executed 
the  deed  which,  had  he  continued  to  occupy  his  premises  as  a 
homestead,  would  have  conveyed  nothing,  he  did  more — he 
abandoned  the  homestead,  surrendered  the  premises,  put  the 
grantee  into  possession,  gave  effect  to  a  deed  which  while  the 
premises  remained  a  homestead  had  no  effect,  but  when  tliey 
ceased  to  be  a  homestead  might  and  did  operate.  He  thereby 
made  efficient  what  was  theretofore  inefficient :  Hall  v.  Fuller- 
ton,  69  111.  448 ;  Thompson  on  Homesteads  and  Exemptions,  sec. 
483.  That  he  did  not  then  know  that  his  deed  to  Foster  was 
at  the  time  of  its  execution  ineffectual  to  convey  title  made  no 
difference.  Doran,  the  then  purchaser,  and  in  fact  the  first 
real  and  bona  fide  purchaser,  had  a  right  to  suppose  that  Adams, 
knowing  the  invalidity  of  the  Foster  deed,  was  willing  to 
give  it  force,  so  far  as  he  could  by  removing  the  obstacle  thereto, 
to  wit,  its  homestead    character.     Adams  not    only  put    Doran 
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into  possession,  but  he  received  at  least  part  of  the  purchase 
price  in  the  payment  of  his  seven  hundred  dollar  note,  and  then 
stood  hy  while  the  purchaser  expended  large  sums  of  money  in 
making  permanent  improvements  and  paying  taxes. 

Again,  Adams  said  while  testifying,  on  November  15,  1900, 
in  answer  to  the  question:  "This  suit  was  not  instituted  until 
September,  last;  when  did  you  first  commence  to  make  claim  to 
it?  [Eeferring  to  the  property  in  question.]  A.  I  have  been 
talking  to  Mr.  Sargent  [his  attorney]  about  bringing  suit  for 
"'"''  two  or  three  years."  That  is,  he  had  known  for  some  length 
of  time  before  Gilbert  purchased  the  property,  on  March  4,  1898, 
the  infirmity  of  his  deed  to  Foster.  Notwithstanding  this  knowl- 
edge he  remained  silent  and  gave  no  warning  to  Gilbert,  but 
permitted  him  not  only  to  purchase,  but  to  go  on  expending 
money  in  the  payment  of  taxes  and  in,  making  improvements 
thereon.  During  all  this  time  he  asserted  no  claim  to  the 
property. 

It  seems  to  us  that  these  facts  embrace  all  the  necessary  ele- 
ments of  equitable  estoppel.  Admit  that  Adams,  because  of 
his  ignorance  of  the  invalidity  of  the  Foster  deed,  was  not 
estopped  as  against  Doran,  and  that  the  title  came  to  Gilbert 
as  Doran  had  it,  still,  with  the  knowledge  which  he  had  as 
above  indicated,  he  is  now  estopped,  as  Gilbert,  in  view  of 
Adams'  silence,  had  a  right  to  presume  that  he  was  intending 
and  expecting  to  confirm  and  make  efi'ective  his  invalid  deed. 
In  any  event,  after  the  death  of  the  wife,  the  homestead  charac- 
ter of  the  property  ceased.  At  that  time  Adams  was  as  fully 
informed  as  to  the  facts  and  the  law  as  he  was  when  this  ac- 
tion was  brought.  He  certainly  might,  even  by  his  silence  and 
inactivity,  in  time  confirm  and  make  efficient  his  former  deed. 
We  are  not  in  a  position  to  say  the  delay  of  about  nine  months 
was  not  sufficient  for  that  purpose.  At  least  Adams  is  now  es- 
topped from  asserting  that  he  did  not  intend  so  to  confirm  and 
ratify  it. 

It  would  be  gross  injustice  to  permit  Adams  by  his  belated 
action  to  recover  the  property  with  all  of  these  improvements 
and  its  enhanced  value  after  he  had  received  what  appears  to 
have  been  a  fair  value  at  the  time  of  the  execution  of  his  deed, 
and  after  he  had  stood  quietly  by  with  his  knowledge  of  his 
rights,  which  he  himself  shows  he  had,  permitting  the  expendi- 
ture ^''^  by  Gilbert  of  money  in  the  purchase  price,  improve- 
ments, and  taxes.     This  equity  will  not  permit. 
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Under  all  of  the  circumstances  of  the  case,  we  are  fully  per- 
suaded that  the  judgment  of  the  court  below  was  correct.  It 
will  be  afl&rmed. 

All  the  justices  concurring. 


The  Principal  Case  is  cited  at  page  922  of  the  monographic  note 
to  Jerdee  v.  Furbush,  95  Am.  St.  Eep.,  in  a  discussion  of  the  doctrine 
of  estoppel  as  applied  to  the  conveyance  or  encumbrance  of  home- 
steads. See  pages  937,  938,  of  this  note  for  a  consideration  of  the 
insanity  of  one  spouse  as  affecting  the  authority  of  the  other  to 
dispose  of  or  encumber  the  homestead. 


NORTON  V.  REARDON. 
^  [67  Kan.  S02,  72  Pac.  861.] 

JUDICIAL  SALES — Execution  Sales. — A  sale  by  a  sheriff  under 
a  general  execution  is  not  a  judicial  sale,  strictly  speaking,     (p.  462.) 

JUDICIAL  SALES — Special  Execution  Sales. — The  execution 
for  a  sale  of  property  under  a  decree  of  foreclosure  of  a  mortgage 
is  special  and  must  conform  to  the  order  of  the  court,     (p.  463.) 

JUDICIAL  SALES — Return  of  Special  Execution. — An  execu- 
tion for  the  sale  of  property  under  a  decree  of  foreclosure  of  a  mort- 
gage is  special,  and  a  statute  requiring  the  sheriff  to  return  a  gen- 
eral writ  of  execution  within  sixty  days  from  its  date  has  no  appli- 
cation to  special  executions,     (p.  463.) 

JUDICIAL  SALES  — Sale  After  Return  Day — Confirmation. — If 
a  special  execution  issues  for  the  sale  of  property  under  a  decree  fore- 
closing a  mortgage,  and  such  sale  is  made  six  days  after  the  return 
day  named  in  the  execution,  the  subsequent  confirmation  of  the  sale, 
as  made  by  the  court,  renders  it  valid,  as  being  an  approval  of  that 
which,  as  to  time  of  performance,  the  court  had  power  to  order  in  the 
first  instance,     (p.  464.) 

JUDICIAL  SALES — Confirmation — Collateral  Attack. — An  or- 
der of  a  court  of  competent  jurisdiction  confirming  a  judicial  sale 
cannot  be  collaterally  attacked  for  any  irregularity  in  the  pro- 
ceedings under  which  such  sale  was  made.     (p.  464.) 

W.  A.  Randolph  and  J.  0.  Egan,  for  the  plaintiffs  in  error. 
R.  M.  Hamer,  for  the  defendant  in  error. 

3*^  SMITH,  J.  It  is  the  contention  of  counsel  for  plaintiffs 
in  error  that  the  final  process  issued  by  the  clerk  to  the  sheriff. 
commanding  him  to  appraise  and  sell  the  mortgaged  real  es- 
tate decreed  by  the  court  to  be  sold,  should  have  been  executed 
within  sixty  davs  from  its  date,  and  that  a  sale  after  the  return 
day  was  void  and  conveyed  no  title  to  the  purchaser.     This  is 
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followed  by  the  argument  that  a  void  sale  could  not  be  given 
effect  or  validit}^  by  an  order  of  confirmation. 

The  nature  of  the  suit  in  which  the  decree  was  entered  leads 
to  an  inquiry  whether  section  4915  of  the  General  Statutes  of 
1901,  providing  that  the  sheriff  to  whom  any  writ  of  execution 
is  directed  shall  return  such  writ  within  sixty  days  from  its  date,, 
has  application  to  sales  under  a  decree  of  foreclosure.  A  care- 
ful examination  of  the  different  statutory  provisions  relating  to- 
executions  and  execution  sales  is  necessary  to  arrive  at  a  correct 
solution  of  the  question.  Section  4848  of  the  General  Statutes 
of  1901  provides  that,  in  actions  to  enforce  a  mortgage  or  other 
lien,  judgments  shall  be  rendered  for  the  amount  due  "and  for 
the  sale  of  the  property  charged  and  the  application  of  the 
proceeds."  The  several  sections  of  the  statute  referring  to  exe- 
cutions, necessary  to  be  considered,  read: 

"Sec.  4891.  Executions  shall  be  deemed  process  of  the  court, 
and  shall  be  issued  by  the  clerk  and  directed  to  the  sheriff  of 
the  county.  They  may  be  directed  to  different  counties  at 
the  same  time. 

"Sec,  4892.  Executions  are  of  four  kinds:  1.  Against  the 
property  of  the  judgment  debtor;  2.  ^^^  Against  his  person;  3 
For  tlie  delivery  of  the  possession  of  real  or  personal  property, 
with  damages  for  withholding  the  same,  and  costs;  4.  Execu- 
tions in  special  cases." 

"Sec.  4896.  The  writ  of  execution  against  the  property  of  the 
judgment  debtor,  issuing  from  any  court  of  record  in  this  state, 
sliall  command  the  officer  to  whom  it  is  directed  that  of  the 
goods  and  chattels  of  the  debtor  he  cause  to  be  made  the  money 
specified  in  the  writ;  and  for  want  of  goods  and  chattels,  he 
cause  the  same  to  be  made  of  the  lands  and  tenements  of  the 
debtor;  and  the  amount  of  the  debt,  damages  and  costs  for 
which  judgment  is  entered  shall  be  indorsed  on  the  execution." 

"Sec.  4898.  The  officer  to  whom  a  writ  of  execution  is  de- 
livered shall  proceed  immediately  to  levy  the  same  upon  the 
goods  and  chattels  of  the  debtor;  but  if  no  goods  and  chattels 
can  be  found,  the  officer  shall  indorse  on  the  writ  of  execution, 
'No  goods,'  and  forthwith  levy  the  writ  of  execution  upon  the 
lands  and  tenements  of  the  debtor  which  may  be  liable  to  sat- 
isfy the  judgment:  and  if  any  of  the  lands  and  tenements  of 
the  debtor  which  may  be  liable  shall  be  encumbered  by  mort- 
gage or  any  other  lien  or  liens,  such  lands  and  tenements  may 
be  levied  upon  and  appraised  and  sold  subject  to  such  lien  or 
liens,  which  shall  be  stated  in  the  appraisement." 
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"Sec.  4905.  Lands  an  tenments  taken  on  execution  shall  not 
te  sold  until  the  officer  causes  public  notice  of  the  time  and 
place  of  sale  to  be  given  for  at  least  thirty  days  before  the  day 
of  sale,  by  advertisement  in  some  newspaper  regularly  printed 
and  published  and  having  a  general  circulation  in  the  county, 
to  be  designated  by  the  party  ordering  the  sale,  or  in  case  no 
newspaper  be  printed  in  the  county,  in  some  newspaper  in  gen- 
-eral  circulation  therein,  and  by  putting  up  an  advertisement  on 
the  courthouse  door  and  in  five  other  public  places  in  the  county, 
"two  of  which  shall  be  in  the  township  where  such  lands  and 
tenements  lie.  All  sales  made  without  such  advertisement 
^^^  shall  be  set  aside,  on  motion,  by  the  court  to  which  the  exe- 
cution is  returnable.  And  no  greater  sum  shall  be  taxed  as  costs 
for  advertising  in  any  case  than  the  amount  received  or  to  be 
received  by  the  publisher,  printer  or  editor  of  the  paper  doing 
tlie^rinting,  and  which  shall  not  exceed  the  amount  prescribed 
by  the  law  for  such  publication." 

It  will  be  noted  that  in  the  first  two  of  the  three  sections  set 
out  above  the  process  is  designated  as  a  "writ  of  execution," 
and  in  section  4905  at  least  thirty  days'  notice  of  sale  is  re- 
<|uired  to  be  given  by  the  officer  in  cases  where  land  is  "taken 
on  execution."  Section  4915  of  the  General  Statutes  of  1901. 
provides:  "The  sheriff  or  other  officer  to  whom  any  writ  of  exe- 
cution shall  be  directed  shall  return  such  writ  to  the  court  to 
which  the  same  is  returnable,  within  sixty  days  from  the  date 
thereof." 

Does  this  have  reference  to  executions  in  special  cases  au- 
thorized in  section  4892,  supra?  The  nature  of  a  special  exe- 
cution is  stated  in  section  4994  of  the  General  Statutes  of  1901, 
as  follows:  "In  special  cases  not  hereinbefore  provided  for,  the 
execution  shall  conform  to  the  judgment  or  order  of  the  court. 
Vrhen  a  judgment  for  any  specified  amount,  and  also  for  the 
sale  of  specific  real  or  personal  property,  shall  have  been  ren- 
dered, and  an  amount  sufficient  to  satisfy  the  amount  of  the 
debt  or  damages  and  costs  be  not  made  from  the  sale  of  the 
property  specified,  an  execution  may  issue  for  the  balance,  as  in 
other  cases." 

Special  executions  are  again  mentioned  in  section?  4927.  4928, 
4947,  and  4949  of  the  General  Statutes  of  1901,  relating  to  the 
redemption  of  real  estate.  In  the  sections  cited  "orders  of 
sale"  are  also  referred  to. 

Those  sections  of  the  statute  which  provide  for  a  levy  of 
nn  execution  on  real  estate  of  the  judgment  debtor  before  ita 
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sale  By  the  officer  can  have  no  application  ^^''  to  judicial  sales 
ordered  by  t-ie  court,  like  that  in  the  present  case,  where  the 
property  on  which  a  lien  was  fixed  was  designated  in  the  decree, 
and  ordered  sold  to  satisfy  the  amount  of  the  charge  against 
it.  In  Smith  v.  Burnes,  8  Kan.  197,  202,  it  was  said :  "There 
was  no  formal  levy  of  the  order  of  sale  on  said  lot.  This  we 
think  was  not  necessary.  The  court  had  complete  jurisdiction 
of  the  property  without  any  formal  levy.  The  court  ordered 
that  it  be  sold ;  and  the  sheriff  had  no  power  to  seize  or  sell  any 
more  or  less  than  the  specific  lot  which  he  was  ordered  to 
sell:  Wheatly  v.  Tutt,  4  Kan.  195.  The  order  of  sale  was  not 
a  general  execution  which  the  sheriff  could  levy  on  any  prop- 
erty." 

For  the  reasons  stated,  the  language  of  section  4909  of  the 

General  Statutes  of  1901,  providing  that  if  lands  or  tenements 

levied  on  are  not  sold  on  one  execution  an  alias  may  be  issued 

to  sell  the  property,  is  to  be  restricted  to  those  executions  where 

a  levy  is  necessary. 

A  sale  by  a  sheriff  under  a  general  execution  which  he  has 
levied  on  real  or  personal  property  is  not  a  judicial  sale,  strictly 
speaking.  Such  a  sale  is  a  ministerial  act,  and,  at  common  law, 
if  the  officers  conformed  to  the  established  regulations,  the  sale 
was  final  and  valid  as  soon  as  made.  Confirmation  was  re- 
quired only  in  chancery  sales :  Eorer  on  Judicial  Sales,  2d  ed., 
sec.  9,  and  note  4,  p.  6;  also,  sec.  16.  In  Freeman  on  Void 
Judicial  Sales,  section  1,  the  distinction  between  judicial  and 
execution  sales  is  pointed  out.  It  is  said:  "Execution  sales  are 
not  judicial.  They  must,  it  is  true,  be  supported  by  a  judg- 
ment, decree,  or  order.  But  the  judgment  is  not  for  the  sale  of 
any  specific  property.  It  is  only  for  the  recovery  of  a  desig- 
nated sum  of  money.  The  court  gives  no  directions,  and  can 
give  none,  concerning  what  property  shall  be  levied  upon.  It 
usually  has  no  control  over  the  sale  ^^*  beyond  setting  it  aside 
for  noncompliance  with  the  directions  of  the  statutes  of  the 
state.  The  chief  differences  between  execution  and  judicial 
sales  are  these :  the  former  are  based  on  a  general  judgment  for 
so  much  money,  the  latter  on  an  order  to  sell  specific  property; 
tlie  former  are  conducted  by  an  officer  of  the  law  in  pursuance 
of  the  dir(>ctions  of  a  statute,  the  latter  are  made  by  the  agent 
of  a  court  in  pursuance  of  the  directions  of  the  court;  in  the 
former  the  sheriff  is  the  vendor,  in  the  latter,  the  court;  in  the. 
former  the  sale  is  usually  complete  when  the  property  is  struck 
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off  to  the  highest  bidder,  in  the  latter  it  must  be  reported  to  and 
approved  by  the  court." 

By  our  statute  certain  restrictions  have  been  imposed  on 
chancery  sales  unloiown  to  strict  equity  procedure.  All  execu- 
tions, whether  general  or  special,  must  be  issued  by  the  clerk 
and  directed  to  the  sheriff:  Gen.  Stats.  1901,  sec.  4891.  Sales 
'hereunder  must  also  be  held  at  the  courthouse  in  the  county 
where  the  lands  are  situated:  Gen.  Stats.  1901,  sec.  4908. 
Sheriff  sales  made  under  execution  or  order  of  sale  must  be 
confirmed  by  the  court:  Gen.  Stats.  1901,  sec.  4952. 

Section  4994  of  the  General  Statutes  of  1901,  set  out  above, 
directs  that,  "in  special  cases  not  hereinbefore  provided  for,  the 
execution  shall  conform  to  the  judgment  or  order  of  the  court." 
Looking  back  to  the  preceding  sections,  we  find  that  the  only 
on^  which  prescribes  a  public  notice  of  the  time  and  place  of 
Bale  has  relation  to  the  sale  of  lands  and  tenements  "taken  on 
execution,"  referring  obviously  to  a  general  execution  where 
there  had  been  a  seizure  or  levy.  The  requirement  of  section 
4915,  that  the  writ  shall  be  returned  by  the  officer  within  sixty 
days  from  its  date,  does  not  impose  a  limitation  on  the  power 
of  the  court  in  cases  like  the  present,  where  the  interests  of  all 
parties  to  the  suit  might  demand  that  an  enlargement  of  the 
^*^  time  for  a  return  be  ordered.  In  other  words,  a  special  case 
arises  in  a  foreclosure  suit,  which  is  in  the  nature  of  a  proceed- 
ing in  rem,  where  the  decree  of  the  court  operates  directly  on  the 
mortgaged  property,  and  where  no  levy  or  seizure  is  necessary. 

Our  position  on  the  question  involved  is  fortified  by  a  refer- 
ence to  the  statute  directing  the  manner  of  making  sales  in  at- 
tachment cases.  It  is  provided  that  after  judgment  the  attached 
property  "shall  be  sold  by  order  of  the  court  under  the  same  re- 
strictions and  regulations  as  if  the  same  had  been  levied  on  by 
execution":  Gen.  Stats.  1901,  sec.  4669.  There  is  no  such  pro- 
vision in  respect  to  the  sale  of  property  to  satisfy  a  mortgage 
lien. 

AMiere  large  tracts  of  land  or  other  valuable  property  are 
involved,  not  likely  to  find  a  purchaser  at  an  adequate  price  if 
sold  under  short  notice,  three  or  six  months'  advertisement 
might  be  advisable  and  necessary,  and  we  think  that  under  sec- 
tion 4994  of  the  statute  it  would  be  within  the  power  of  the 
court  ordering  the  sale  to  fix  the  duration  of  the  notice,  and 
give  such  publicity  to  it  as  the  necessities  of  the  case  miglit  re- 
quire, and  to  that  end  postpone  the  return  day  of  tlie  sj>ocial 
execution  to  a  time  bcvond  sixtv  days  from  the  date  of  its  issue. 
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"We  do  not  think,  however,  that  in  any  case  the  notice  should  be 
shortened  by  the  court  to  less  than  thirty  days  before  the  day 
of  sale,  in  view  of  the  legislative  policy  to  provide  for  thirty 
days'  notice  in  ordinary  execution  sales. 

The  conclusion  we  have  reached  is  supported  by  the  case  of 
Southern  California  etc.  Co.  v.  Ocean  Beach  Hotel  Co.,  94  Cal. 
217,  28  Am.  St.  Eep.  115,  29  Pac.  237.  The  statutory  require- 
ments there  passed  on  were  substantially  like  ours.  The  trial 
•court  set  aside  a  decretal  sale  for  the  reason  that  the  property 
was  advertised  and  sold  after  the  ^***  return  day  of  the  writ. 
This  ruling  was  held  to  be  erroneous.  It  was  decided  that  the 
time  within  which  an  order  of  sale  based  on  a  decree  foreclosing 
XI  mechanic's  lien  should  be  executed  was  directory  merely:  See 
Amoskeag  Sav.  Bank  v.  Eobbins,  53  Neb.  776,  74  N".  W.  261; 
Jarrett  v.  Hoover,  54  Neb.  65,  74  N.  W.  429. 

Holding  this  view  of  the  law,  a  confirmation  of  the  sheriff's 
sale  in  the  present  case  was  an  approval  of  that  which  as  to  the 
time  of  performance  the  court  had  power  to  order  in  the  first 
instance,  and  the  case  comes  within  the  rule  stated  in  the  sec- 
ond paragraph  of  the  syllabus  in  Thompson  v.  Burge,  60  Kan. 
549,  72  Am.  St.  Eep.  3"'69,  57  Pac.  110.  In  the  case  of  Shultz 
V.  Smith,  17  Kan.  306,  the  court  did  not  distinguish  between 
ordinary  execution  sales  and  those  specially  ordered  by  the 
court. 

The  ruling  of  the  court  below  will  be  affirmed. 

All  the  justices  concurring. 

Cunningham,  J.,  not  sitting,  having  been  of  counsel. 


An  Order  Confirm  hip  a  Judicial  Slale  generally  cures  all  irregularities 
in  the  proceedings  under  which  the  sale  was  made,  and  is  not  subject 
to  collateral  attack.  Confirmation,  however,  cannot  validate  a  void 
sale:  See  the  monographic  note  to  Watson  v.  Tromble,  29  Am.  St. 
Eon.  495-499;  Freeman  on  Void  Judicial  Sales,  sec.  44;  Dennis  v. 
Bint,  122  Cal.  39,  68  Am.  St.  Eep.  17,  54  Pac.  378;  Thompson  v. 
Burge,  60  Kan.  549,  72  Am.  St.  Eep.  369,  57  Pac.  110;  Noland  v. 
Barrett,  122  Mo.  181,  43  Am.  St.  Eep.  572,  26  S.  W.  692;  Dakota  In- 
vestment Co.  v.  Sullivan,  9  N.  Dak.  S03,  81  Am.  St.  Eep,  584,  83  S. 
W.  233;  Eobertson  v.  Smith,  94  Va.  250,  64  Am.  St.  Eep.  723,  26  S. 
E.  579;  note  to  Hammond  v.  Caileaud,  52  Am.  St.  Eep.  176-179.  As  to 
the  sett.ing  aside  of  a  judicial  sale  because  made  after  return  day,  see 
Southern  Cal.  Lumber  Co.  v.  Ocean  Beach  Hotel  Co.,  94  Cal.  217,  28 
Am.  St.  Eep.  115,  29  Pac.  627. 
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BANKERS'  UNION  OF  THE  WORLD  v.  CRAWFORD. 

[67  Kan.  449,  73  Pac.  79.] 

CORPOEATIONSu-Powcrs.— A  corporation  has  only  such 
power  as  is  conferred  upon  it  by  its  charter,  either  expressly  or  by 
implication,  to  enable  it  to  carry  out  the  objects  of  its  creation. 
The  exercise  of  any  other  power  by  it  is  ultra  vires,     (p.  469.) 

CORPORATIONS— Powers.— The  right  of  a  corporation  to  act 
must  be  conferred  expressly  or  by  necessary  implication,  or  it  does 
not  exist.  It  is  not  sufficient  to  authorize  it  to  act  that  no  limita- 
tion  is   found   in   the   law   forbidding  the   act.      (p.    469.) 

BENEFIT  ASSOCIATIONS  have  no  Eight  to  Consolidate, 
(p.  469.) 

BENEFIT  ASSOCIATIONSi— Limitation  of— Powers.— Benefit 

a^ociatious  must  be  administered  for  the  sole  benefit  of  their  mem- 
bers and  their  beneficiaries,  by  means  of  assessments  and  dues  col- 
lected from  their  members,  and  such  associations  have  power  to  make 
payment  of  benefits  only  to  their  members  or  their  named  bene- 
ficiaries,     (pp.   469,   470.) 

BENEFIT  ASSOCIATIONS— ConsoHdation— Contract  Ultra 
Vires. — A  contract  by  one  benefit  association  to  pay  an  already  ac- 
crued death  loss  of  another  similar  association,  in  consideration  of 
the  transfer  to  it  of  the  membership  and  offices  of  such  other  asso- 
ciation, is  unauthorized,  ultra  vires,  and  void.     (p.  470.) 

BENEFIT  ASSiOCIATIONS— Contract  Ultra  Vires— Estoppel. 
A  contract  by  a  benefit  association  to  pay  an  already  accrued  death 
loss  in  another  benefit  association,  in  consideration  of  the  transfer 
to  it  of  the  membership  and  offices  of  other  association,  is  ultra  vires 
and  void,  and  such  association  is  not  estopped  to  plead  the  invalidity 
of  such  contract  because  the  transfer  of  such  membership  and  offices 
has  been  made  to  it.     (p.  471.) 

E.  A.  Austin  and  0.  E.  Hungate,  for  the  plaintiff  in  error. 

W.  E.  Atchison,  for  the  defendant  in  error. 

4-0  CUNNINGHAM!,  J.  Leathie  P.  Crawford  sought  to  re- 
cover from  tlie  Bankers'  Union  of  the  World.  Its  demurrer  to 
her  petition  was  overruled.  Did  the  court  err  in  so  doing? 
The  material  portions  of  her  petition  are  substantially  as  fol- 
lows: The  National  Aid  Association  is  a  fraternal  insurance 
or  beneficiary  corporation,  organized  under  tlie  laws  of  Kansas; 
W.  A.  S,  Bird  is  receiver  of  this  association,  and  as  such  re- 
ceiver has  the  custody,  control  and  possession  of  all  its  records 
and  assets;  the  Bankers'  Union  of  the  World  is  a  fraternal  in- 
surance corporation  organized  under  the  laws  of  the  state  of 
Nebraska,  and  doing  '*-'^  business  under  the  laws  of  the  states 
of  Nebraska  and  Kansas;  William  11.  Crawford,  who  was  the 
husband  of  the  plaintiff,  joined  the  National  Aid  Association, 
and  as  a  member  thereof  received  a  beneficiary  certificate  con- 
Am.   St.  Rep.,   Vol.   100—30 
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taining  stipulations  as  follows :  "This  certificate  of  membership 
witnesseth,  that  in  consideration  of  the  representations  made 
by  William  H.  Crawford  in  his  application  for  membership  in 
said  National  Aid  Association,  which  is  hereby  made  a  part  of 
tjiis  contract,  said  member  further  complying  with  the  by-laws, 
rules  and  regulations  governing  said  National  Aid  Association, 
then  and  in  that  case  the  said  National  Aid  Association 
hereby  promises  and  binds  itself  that,  upon  satisfactory  evi- 
dence, in  accordance  with  its  by-laws,  of  the  death  of  William 
H.  Crawford,  the  person  named  and  described  in  the  application 
for  which  this  certificate  is  issued,  to  pay  to  his  wife,  Leathie  P. 
Crawford,  the  beneficiary  mentioned  in  said  application,  the 
sum  of  one  thousand  dollars,  or  such  a  sum  as  shall  be  derived 
from  the  benefit  fund  upon  an  assessment  made  for  said  death 
on  all  its  members,  as  provided  in  its  by-laws,  less  the  amount 
which  has  been  paid  to  said  member  on  account  of  loss  of  eye  or 
limb  or  the  old  age  benefit;  and  said  sum,  not  to  exceed  the 
amount  of  one  thousand  dollars,  shall  be  received  by  said  bene- 
ficiary in  full  of  all  claims  against  the  said  National  Aid  Asso- 
ciation by  virtue  of  this  certificate." 

It  was  further  alleged  that  said  William  H.  Crawford  died 
in  good  standing  in  said  National  Aid  Association  on  the  5th 
of  October,  1901,  the  plaintiff  being  his  beneficiary  named  in 
said  certificate ;  that  due  and  timely  proof  of  his  death  was  made ; 
that  afterward,  no  amount  having  been  paid  on  the  certificate, 
the  officers  of  the  National  Aid  Association  became  convinced 
that  on  account  of  the  low  rate  of  assessment  and  the  slow 
growth  of  the  National  Aid  Association,  for  the  protection  of  its 
membership  and  to  guarantee  the  payjuent  of  its  "^^^  death 
losses,  it  was  necessary  to  combine  with  some  other  fraternal 
order  whose  rate  of  assessment  was  higher,  and  whose  growth 
was  more  rapid;  that  it  could  not  continue  in  business  with  its 
low  rate  of  assessment  and  meet  its  death  losses  promptly;  that 
it  was  necessary  for  the  protection  of  its  members  to  consolidate 
with  some  growing  order  that  was  larger  and  had  a  higher  rate 
of  assessment;  that  the  Bankers'  Union  of  the  World  presented 
to  the  officers  of  the  National  Aid  Association  a  proposition  to 
consolidate  the  two  orders ;  that  this  proposition  was  accepted  by 
the  latter,  and  a  formal  agreement  entered  into  between  these  two 
associations,  whereby  the  Bankers'  Union  undertook  to  pay  cer- 
tain liabilities  for  death  losses  which  had  accrued  under  the  bene- 
ficiary certificates  issued  by  the  National  Aid  Association,  of 
which  that  due  to  the  plaintiff  was  one.     The  writing  containing 
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this  agreement,  so  far  as  it  refers  to  this  matter,  was  evidenced 
by  the  memorandum  of  date  October  12,  1901,  and  is  as  follows : 
"Liabilities  of  which  the  National  Aid  has  official  notice,  not 
exceeding  twenty-seven  thousand  three  hundred  and  thirty  dol- 
lars, uncontested,  and  seven  thousand  dollars  contested,  to  be 
assumed  and  agreed  to  be  paid  by  the  Bankers'  Union  of  the 
World  and  Spinney  [its  president],  according  to  the  constitu- 
tion and  by-laws  of  the  National  Aid/' 

Afterward  this  memorandum  was  put  in  a  more  formal  shape 
and  this  contract  of  assumption  appears  therein  as  follows: 
"5.  The  said  E.  C.  Spinney  and  the  Bankers'  Union  of  the 
World,  upon  the  consummation  of  said  consolidation  and  as 
a^part  of  said  consolidation,  shall  agree  to  assume  and  agree  to 
pay  all  the  just  and  lawful  claims  for  death  losses  against  the 
said  association  of  which  the  said  association  has  official  notice, 
not  exceeding  twenty-seven  thousand  three  hundred  and  thirty 
dollars  uncontested  liabilities  and  seven  thousand  dollars  con- 
tested *^^  liabilities.  By  the  term  'uncontested  liabilities'  is 
meant  such  liabilities  as  are  not  known  to  be  spurious  or  fraud- 
ulent, but  the  said  the  Bankers'  Union  of  the  World  and  E.  C. 
Spinney  reserve  the  right  to  contest  any  of  said  liabilities  for 
any  reasons  which  may  be  deemed  sufficient  by  competent  and 
reliable  counsel.  The  said  officers  of  said  association,  or  either 
of  them^  shall  preclude  the  said  E.  C.  Spinney  and  the  Bankers' 
Union  of  the  World  from  their  right  of  contest  as  aforesaid. 

"By  the  term  'contested  liabilities'  is  meant  such  claims 
against  said  association  as  the  officers  thorcof  may  deem  to  be 
and  have  classified  as  spurious  and  illegal,  and  such  claims  shall 
not  be  deemed  to  be  liabilities  of  said  association  until  estab- 
lished to  be  such  by  judgment  of  court.  Said  liabilities  to  be 
assumed  and  paid  by  said  E.  C.  Spinney  and  the  said  Bankers' 
Union  of  the  World  according  to  the  constitution  and  by-laws 
of  the  National  Aid  Association." 

This  contract  provided  that  the  general  officers  of  the  National 
Aid  Association  should  do  all  they  could  to  secure  a  transfer  of 
the  management  of  that  association  to  the  Bankers'  Union,  and 
to  accomplish  the  same  should  resign  from  their  respective  posi- 
tions, and  procure  persons  selected  by  the  Bankers'  Union  to  bo 
elected  officers  of  the  National  Aid  Association;  that  they 
should  devote  their  time  until  the  1st  of  January,  1903,  to  tho 
consummation  of  such  consolidation,  by  procuring  members  of 
the  National  Aid  Association  to  become  members  of  the  Bank- 
ers' Union,  and  for  their  services  they  were  to  receive  the  sum 
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of  two  thousand  five  hundred  dollars,  if  consolidation  should 
be  consummated,  and  a  less  sum  if  through  no  fault  of  theirs 
it  should  not  be;  that  they  should  receive  the  further  sum  of 
ten  thousand  dollars  whicli  was  evidenced  by  notes  given,  and 
payable  at  intervals  commencing  on  the  1st  of  November,  1901 ; 
that  when  consolidation  sliould  be  accomplished,  the  National 
Aid  Association  should  ^^'^  turn  over  to  the  combined  manage- 
ment all  the  furniture  and  supplies  owned  by  it,  and  thirteen 
hundred  dollars  which  was  then  on  deposit  to  its  credit. 

The  petition  further  alleged  that  all  of  the  conditions  of  this 
agreement  were  complied  with  by  both  parties  thereto,  the 
National  Aid  Association  officers  resigning  their  offices  and  pro- 
curing the  selection  of  officers  indicated  by  the  Bankers'  Union 
to  fill  the  same,  and  all  of  the  business  of  the  former  to  be 
placed  under  the  control  of  officers  so  selected  by  the  Bankers' 
Union,  which  paid  to  the  retiring  officers  the  sum  of  two 
thousand  five  hundred  dollars  as  agreed;  that  by  reason  of  such 
consolidation  the  Bankers'  Union  obtained  an  increase  in  its 
membership  of  about  four  thousand,  who  paid  into  the  treasury 
the  sum  of  four  thousand  dollars  per  month;  that  this  plan 
and  its  consummation  received  the  approval  of  the  insurance 
commissioner  of  the  state  of  Kansas. 

The  demurrer  contained  several  grounds,  the  most  meritorious 
ones  being  that  the  agreement  counted  upon  was  ultra  vires  as 
to  both  associations,  and  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

It  will  be  observed  that  the  plaintiff  below  sought  to  recover 
against  the  Bankers'  Union,  not  by  virtue  of  a  contract  which 
it  had  made  with  her  or  her  husband,  but  by  virtue  of  a  con- 
tract which  had  been  made  with  the  National  Aid  Association, 
find  the  fulfillment  of  which,  as  was  claimed,  had  been  assumed 
by  the  Bankers'  Union,  so  that  the  questions,  as  logically  pre- 
sented are:  1.  Has  the  agreement  entered  into  by  these  as- 
sociations any  force  or  binding  effect  upon  the  Bankers'  Union, 
so  far  as  it  requires  a  payment  to  Mrs.  Crawford?  Or,  put 
in  another  form,  was  the  agreement,  so  far  as  it  concerned  her, 
witliin  the  power  of  these  associations,  and  is  the  Bankers' 
'*^^'  Union  bound  to  her  thereby?  2.  If  this  agreement  is 
within  the  poAver  of  the  Bankers'  Union,  so  far  as  Mrs.  Craw- 
ford is  concerned,  what  was  its  extent,  and  what  liability  was 
incurred  by  it  thereby? 

Taking  up  the  question  of  power,  we  suggest  that  the  stat- 
utes of  Nebraska  are  not  pleaded;  hence,  the  presumption  is 
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that  they  are  the  same  as  found  in  Kansas.  That  they  are  so  in 
fact  is  admitted  by  the  attorneys  for  both  parties.  We  need 
take  small  space  in  the  discussion  of  the  universally  recognized 
rule  that  a  corporation  has  only  such  power  as  is  conferred 
upon  it  by  its  charter,  either  expressly  or  by  implication,  to  en- 
able it  to  carry  out  the  oljjects  of  its  creation,  and  that  the 
exercise  of  powers  outside  and  beyond  tliese  is  an  act  ultra  vires 
and  not  binding  upon  the  corporation.  The  implication  au- 
thorizing the  exercise  of  a  power  must  be  one  necessarily  arising 
from  a  granted  power,  as  distinguished  from  what  might  be 
convenient  or  desirable.  It  is  not  sufficient  to  authorize  a  cor- 
poration to  act  that  no  limitation  is  found  in  the  law  forbidding 
the~  act.  The  right  to  act  must  be  conferred  expressly  or  by 
liccessary  implication,  or  it  does  not  exist. 

We  have  searched  the  statute  in  vain  to  find  adequate  war- 
rant therein  for  a  transaction  such  as  is  stated  in  plaintiff's 
j)etition.  It  is  claimed  that  section  3575  of  the  General  Stat- 
utes of  1901,  relating  to  fraternal  beneficiary  societies,  whicli 
authorizes  such  societies  to  make  and  enforce  contracts  in  rela- 
tion to  their  business,  implies  the  right  to  make  the  contract  in 
question.  It  is  suggested  that  the  increase  of  members  is  the 
chief  object  of  the  existence  of  these  beneficiar}'  associations ; 
hence,  an  agreement  made  to  promote  that  end  would  be  one  in 
relation  to  the  business  of  the  corporation.  Wliile,  of  course, 
no  '**"'^  corporation,  much  less  one  of  this  character,  could  exist 
Avithout  persons  connected  therewith,  nor  could  one  like  this 
long  exist  without  a  constant  accession  to  its  membership,  it 
surely  is  a  misuse  of  terms  to  say  that  the  obtaining  of  mcml)ers 
is  the  business  of  the  corporation.  Members  enable  it  to  pursue 
its  business,  but  the  obtaining  of  members  is  not  its  business. 
Its  business  is  defined  in  the  statute  to  be  the  making  of  provi- 
bion  for  the  payment  of  benefits  in  case  of  dcatli,  sickness,  or 
temporary  disability,  and  tliis  business  must  be  cai-ricd  on  fnr 
the  sole  benefit  of  its  members  and  their  beneficiaries.  For  iiio 
purpose  of  carrying  on  this  business,  sueli  associations  are  au- 
thorized by  the  statute  to  create  a  fund  ^'from  wliich  tlio  ox- 
]^enses  of  such  association  shall  be  defrayed,"  whicli  "iliaU  bo 
derived  from  assessments,  premiums  or  dues  from  its  mcinl)er-, 
and  interest  accumulations  tliereon."  Thus,  it  appears  clearly 
that  these  associations  are  to  be  administered  for  tlie  solo  bene- 
fit of  their  members  and  their  beneficiaries,  by  means  of  assess- 
ments and  dues  collected  from  such  me]nl)ers;  that  is,  tliat  only 
members  may  be  called  upon  to  contril)ute,  and  only  Ihey  or 
their  beneficiaries  may  receive  indemnity. 
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These  associations  are  not  permitted  to  go  out  and  engage 
generally  in  the  business  of  furnishing  indemnity.  Their  dis- 
tinct characteristics  and  charter  life  would  be  destroyed  in  so 
doing.  The  agreement  counted  upon  in  the  case  at  bar  contem- 
plates the  payment  of  money  to  one  not  a  member  of  the 
Bankers'  Union  from  moneys  not  received  from  the  association 
of  which  plaintiff  is  not  a  beneficiary.  Such  a  transaction  is 
wholly  outside  the  letter  and  spirit  of  the  charter  act  and  in 
excess  of  any  power  conferred  upon  ^^''  the  association;  the 
making  and  procuring  of  it  is  therefore  ultra  vires  and  not  to  be 
enforced. 

The  contract  upon  which  plaintiff  counts,  as  she  claims  it  to 
be,  is  entirely  different  from  that  which  she  had  with  the 
National  Aid  Association.  That  was  one  to  pay  the  proceeds 
of  one  assessment,  up  to  one  thousand  dollars;  this  is  to  pay 
one  thousand  dollars  absolutely.  It  is,  however,  granted  by  the 
defendant  in  error  that,  while  the  Bankers'  Union  would  not 
be  permitted  to  collect  money  from  an  assessment  upon  its 
11.1  embers  for  the  purpose  of  paying  the  death  loss  of  one  who 
liad  never  been  a  member,  yet  it  is  competent  for  it  to  pay  this 
death  loss  out  of  the  expense  fund  which  the  association  is  au- 
tliorized  to  accumulate;  that  the  obtaining  of  members  of  any 
association  costs  approximately  ten  dollars  a  piece,  and  that  by 
this  arrangement  a  large  number  of  members  were  added  with- 
out expense,  so  that  the  payment  of  this  claim,  which  is  in  fact 
a  mortuary  one,  might  be  made  out  of  the  expense  fund  in  lieu 
of  paying  a  canvasser  or  deputy  for  accomplishing  the  same 
result.  We  are  not  disposed  to  give  this  suggestion  serious  con- 
sideration. To  permit  that  to  be  accomplished  indirectly  which 
cannot  be  done  directly  is  to  encourage  indirect  and  reprehensible 
means  rather  than  open  and  fair  dealing.  Besides  this,  M^e 
find  no  allegations  in  the  petition  upon  which  to  base  this 
claim. 

It  is  further  suggested  that,  even  though  this  contract  be  ultra 
vires,  still  the  Bankers'  Union  is  estopped  from  so  pleading. 
Authorities  are  cited  supporting  the  proposition  that  a  corpora- 
tion may  be  estopped  from  pleading  the  invalidity  of  its  con- 
tracts as  against  one  who  has  made  part  performance  of  such 
contract.  We  are  free  to  grant  the  correctness  of  the  principle, 
but  find  no  opportunity  for  its  application  *^*  here,  because 
there  has  been  no  part  performance.  There  was  no  consolidation 
or  merger ;  there  could  be  none  under  the  statute.  No  authority 
therefor  is  given.     That  four  thousand  of  the  members  of  the 
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National  Aid  Association  chose  to  become  memtiers  of  the 
Bankers'  Union  constituted  no  part  performance  on  the  part  of 
the  former  association.  It  could  not  transfer  a  single  member. 
Each  individual  acted  for  himself.  The  petition  contains  no 
allegation  that  any  of  the  property  of  the  National  Aid  Asso- 
■ciation  ever  came  to  the  possession  of  the  Bankers'  Union.  On 
the  contrary,  it  does  allege  that  all  of  the  records  and  assets 
of  the  National  Aid  Association  are  in  the  hands  of  the  receiver. 
Bird.  Had  the  assets  of  the  National  Aid  Association  gone  into 
the  hands  of  the  Bankers'  Union,  such  assets,  perhaps,  in  a 
proper  action,  could  have  been  subjected  to  plaintiff's  claim,  but 
■\ve  do  not  see  how  an  estoppel  by  reason  thereof  could  be  invoked 
in  favor  of  Mrs.  Crawford.  She  never  has  paid  anything  for  or 
lost  anything  by  reason  of  the  agreement  upon  which  she  counts. 
AVe  must  hold  that  the  agreement  which  is  sought  to  be  enforced 
is  ultra  vires,  and  that  the  Bankers'  Union  is  not  estopped  so 
to  assert  it. 

The  case  of  Twiss  v.  Guaranty  Life  Assn.,  87  Iowa,  733,  43 
Am.  St.  Eep.  418,  55  N.  W.  8,  Avas  very  like  the  one  at  bar. 
The  court,  discussing  the  questions  of  ultra  vires  and  estoppel, 
used  the  following  language  (page  736)  :  "That  the  making 
of  the  contract  was  in  excess  of  the  power  of  the  appellant  there 
•should  be  no  question.  We  need  not  set  out  the  articles  of  in- 
corporation or  the  by-laws.  It  is  enough  to  say  that  the  con- 
tract, so  far  as  it  attempts  to  bind  the  appellant,  is  contrary 
io  the  whole  scope  and  purpose  of  the  corporation.  The  pay- 
ment of  these  losses  would  be  a  *^^  diversion  of  trust  funds  to 
<'ther  objects  than  those  authorized  by  the  charter,  and  would  be 
■a  crime:  Code,  sec.  1072.  Both  of  these  companies  were  or- 
ganized upon  the  assessment  plan.  The  assessments  were  made 
quarterly,  and  a  fixed  amount  was  required  to  be  paid.  A  cer- 
tain amount  was  set  aside  for  an  expense  fund,  and  tlic  re- 
mainder was  designated  as  the  mortuary  fund.  Tlio  articles  of 
the  association  explicitly  provide  as  to  the  disposition  to  be 
made  of  these  several  funds.  There  is  not  one  word  in  the  whole 
record  which,  by  the  remotest  implication  can  be  construed  as 
authorizing  the  secretary,  or  even  the  board  of  directors,  to  use 
any  part  of  the  proceeds  of  these  quarterly  payments  for  such 
a  purpose  as  paying  the  death  losses  of  any  other  insurance  com- 
pany. It  is  unnecessary  to  further  discuss  this  question.  It 
appears  to  us  that  the  undertaking  to  pay  the  losses  of  the 
Guaranty  company  is  plainly  in  excess  of  the  power  of  the  ap- 
pellant or  any  oi  its  officers.     The  facts  of  the  case  bring  it 
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within  the  rules  announced  in  Lucas  v.  Wliite  Line  Transfer 
Co.,  70  Iowa,  543,  59  Am.  Hep.  449,  30  N.  W.  771;  Davis  v. 
Old  Colony  Ey.  Co.,  131  Mass.  258,  41  Am.  Eep.  221.  And 
see,  also,  2  Morawetz  on  Private  Corporations,  sees.  580,  581, 
591,  607,  609. 

"But  it  is  claimed  in  behalf  of  the  appellee  that  the  contract 
is  executed  and  that  the  appellant  is  estopped  from  question- 
ing its  validity.  As  we  have  said,  where  an  ultra  vires  contract 
Js  made  and  performed  on  one  side,  the  other  party  can- 
not be  permitted  to  enjoy  the  benefits  received,  but  will  be  re- 
quired in  a  proper  action  to  account;  in  other  words,  the  doc- 
trine of  a  want  of  power  to  contract  cannot  be  invoked  to  aid 
a  party  to  perpetrate  wrong  and  injustice.  But  this  case 
presents  no  such  features.  It  is  conceded  that  the  Guaranty 
company  was  bankrupt  when  the  contract  in  question  was 
made.  Complaint  had  been  made  to  the  state  auditor  that 
it  was  not  paying  its  death  losses  promptly,  and  it  was  un- 
able to  obtain  a  certificate  authorizing  it  to  continue  in  busi- 
ness. It  is  said  by  counsel  for  the  ^^^  appellee,  in  argument, 
that  for  the  payment  of  these  death  losses  the  Guaranty  had  no 
means  whatsoever,  exce])t  its  annual  premiums,  payable  in 
quarterly  installm.ents.  It  had  no  certificate  authorizing  it  to 
do  business  after  March,  1889.  The  death  losses  had  been  such 
as  to  require  the  proceeds  of  the  mortuary  calls  to  meet  the 
claim,  and.  in  addition,  had  used  up  the  reserve  fund.  It  was 
in  this  condition  when  the  insured,  David  M.  Twiss,  died,  and 
the  claim  of  the  plaintiff  accrued. 

"It  is  urged  with  apparent  confidence  that,  as  there  were 
some  five  hundred  and  sixty-seven  members  of  the  Guaranty 
company  when  it  failed,  the  appellant  should  be  required  to  pay 
its  death  losses  upon  the  ground  that  by  the  contract  it  ac- 
(juired  some  four  hundred  new  members.  We  have  already  said 
that  the  appellant  was  not  authorized  to  buy  members  in  this 
way  and  on  any  such  terms.  Let  us  see  whether  there  is  any 
ground  for  the  alleged  estoppel.  If  there  is  any  reason  for 
sucli  a  claim  it  must  be  because  the  appellant,  by  seeking  a 
transfer  of  the  membership,  put  it  out  of  the  power  of  the 
plaintiff  to  compel  payment  by  the  Guaranty  company.  The 
wrong  and  injury  to  the  plaintiff,  if  any,  consists  in  taking  away 
the  membership,  so  that  the  members  did  not  pay  their 
(juarterly  dues  to  the  Guaranty  company,  by  the  payment  of 
v,]iich  the  plaintiff  would  have  received  the  amount  due  on  the 
policy.     It  appears  to  us  that  this  is  a  most  unwarranted  as- 
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s-amption.  It  is  based  upon  the  theory  that,  if  the  contract 
had  not  been  made,  the  five  hundred  and  sixty-seven  members 
would  have  continued  to  pay  quarterly  installments  to  the 
Guaranty  company  until  all  of  the  death  claims  were  satisfied 
and  all  other  claims  paid.  That  this  would  have  occurred  is 
not  only  not  probable,  but  highly  improbable.  IMembers  of  sucli 
(;rganizations  are  not  more  likely  to  pay  money  for  nothing  than 
other  people.  The  fact  is,  the  record  shows  beyond  all  ques- 
tion, that  if  the  contract  had  not  been  made  between  the  two 
companies  the  plaintiff's  claim  was  absolutely  worthless.  That 
the  position  of  the  plaintiff  was  in  any  manner  changed  to  her 
prejudice  by  the  contract  not  ^***  only  does  not  appear,  but 
the  face  of  the  transaction  shows  that  it  was  not." 

Defendant  in  error  insists  that  this  case  is  not  authority 
here,  as  it  proceeds  upon  the  assumption  of  antecedent  bank- 
ruptcy of  the  absorbed  association.  We  think  there  is  no  fair 
ground  for  drawing  this  distinction.  It  appears  that  the 
National  Aid  Association  had  forty-four  uncontested  and  unpaid 
losses,  amounting  to  forty-four  thousand  three  hundred  and  fifty 
dollars  and  nine  contested  ones,  amounting  to  seven  thousand 
dollars,  at  the  time  of  the  making  of  this  agreement;  and,  in  the 
language  of  the  petition,  the  officers  of  the  association  had  then 
"become  convinced  that  on  account  of  the  low  rate  of  assessment 
and  the  slow  growth,  ....  for  the  protection  of  its  member- 
ship and  to  guarantee  the  payment  of  its  death  losses,  it  was 
necessary  to  combine  with  some  other  fraternal  order;  that  it 
could  not  continue  business  and  meet  its  death  losses  proinptly.'^ 
If  this  does  not  plead  bankruptcy  it  pleads  what  is  equivalent; 
for  an  association  of  this  sort  to  declare  that  it  could  not  meet 
its  death  losses  promptly  was  to  announce  its  death:  Home 
Friendly  Society  v.  Tyler^  9  Pa.  Co.  Ct.  Eep.  617;  Borgraefe  v. 
Knights  of  Honor,  2 6"^ Mo.  App.  218,  223. 

Taking  up  the  second  question  propounded  above,  and  ad- 
mitting that  the  agreement  is  within  the  power  of  the  Bankers' 
Union  to  make,  what  would  be  Mrs.  Crawford's  right  there- 
under? It  will  be  noted  that  the  beneficiary  certificate  whidi 
is  the  basis  of  her  claim  does  not  provide  for  the  absolute  pay- 
ment of  the  sum  of  one  thousand  dollars,  but  for  only  so  much  of 
it,  up  to  that  amount,  as  should  be  derived  from  an  assessment 
made  upon  the  members  of  the  National  Aid  Association  as 
provided  in  its  bv-laws.  These  by-laws  are  not  pleaded,  but  wo 
shall  assume,  however,  that  they  "^^^  provide  for  an  asscs>mpnt 
upon  all  of  the  members  of  the  as-ociatiou  at  the  time  of  the 
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death  of  the  insured;  so  that  all  that  Mrs.  Crawford  was  en- 
titled to  thereunder  was  to  have  this  assessment  made,  and  to 
receive  the  proceeds  of  it  up  to  the  amount  of  one  thousand 
dollars.  The  liability  which  the  Bankers'  Union  assumed  was 
that  the  provisions  of  this  beneficiary  certificate  should  be  car- 
ried out  according  to  the  constitution  and  by-laws  of  the 
National  Aid  Association.  Hence,  at  the  very  most,  Mrs. 
Crawford  would  have  only  the  right  to  have  an  assessment  made 
upon  the  members  of  the  National  Aid  Association  and  to  re- 
ceive the  proceeds  of  such  assessment  up  to  the  amount  of  her 
certificate.  Beyond  any  question,  this  was  an  agreement  ultra 
vires,  for  the  Bankers'  Union  could  not  make  an  assessment 
upon  the  members  of  the  National  Aid  Association.  Mrs. 
Crawford  has  yet,  so  far  as  it  now  appears,  all  the  rights  she 
ever  had  under  this  certificate.  She  is  entitled  to  have  the 
officers  make  this  assessment  for  her  benefit  and  to  receive  its 
proceeds.  We  are  fully  persuaded  that  the  agreement  counted 
upon  was  beyond  the  power  of  the  Bankers'  Union  to  make,  and 
that  the  same  conferred  no  rights  whatever  upon  Mrs.  Craw- 
ford. 

The  judgment  of  the  court  below  will  be  reversed,  with  di- 
rection to  sustain  the  demurrer  to  the  petition. 

All  the  justices  concurring. 


The  Effect  of  the  Consolidation  of  Corporations  is  the  subject  of 
an  extended  note  to  Morrison  v.  American  Snuff  Co.,  89  Am.  St. 
Eep.  604-656.  In  Twiss  v.  Guaranty  Life  Assn.,  87  Iowa,  733,  43  Am. 
St.  Eep.  418,  55  N.  W.  8,  it  is  held  that  a  contract  whereby  a  guar- 
anty life  association  undertakes  to  pay  losses  which  may  accrue 
against  another  similar  association,  is  an  attempt  to  divert  the 
funds  to  the  objects  not  authorized  by  ita  charter,  and  is  therefore 
ultra  vires  and  void. 
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BOARD  OF  EDUCATION  v.  PHILLIPS. 

[67  Kan.  549,  73  Pac.  97.] 

CONSTITUTIONAL  LAW— Impairment  of  Obligation  of  Con- 
tra-Cts. — One  legislature  has  no  power  to  prohibit  a  subsequent  legis- 
lature from  changing,  altering  or  annulling  existing  laws,  when,  in 
the  judgment  of  the  latter,  the  public  interests  require  it,  although 
such  change  may  impair  the  obligation  of  a  contract,     (p.  476.) 

CONSTITUTIONAL  LAW— Impairment  of  Obligation  of  Con- 
tracts.— The  rule  that  no  statute  can  be  enacted  impairing  the  obli- 
gation of  a  contract  does  not  apply  to  a  contract  made  by  persons 
dealing  with  a  department  of  the  government,  concerning  the  future 
•exercise  of  governmental  powers  conferred  for  public  purposes  by 
legislative  acts,  when  the  subject  matter  of  the  contract  is  one  which 
affects  the  safety  and  welfare  of  the  public,     (p.  477.) 

C.  F.  W.  Dassler,  J.  H.  Atwood  and  W.  W.  Hooper,  for  the 
plaintiff  in  error. 

Baker  &  Baker,  for  the  defendant  in  error. 

•^^  GREEXE,  J.  This  is  a  proceeding  in  error  to  reverse 
an  order  of  the  district  court  of  Leavenworth  county  refusing 
"to  set  aside  a  temporary  injunction  '^^^  theretofore  granted,  re- 
straining the  board  of  education  of  the  city  of  Leavenworth 
from  issuing  bonds  to  purchase  a  site  and  erect  a  high  school 
building  thereon. 

In  1879  the  board  of  education  of  the  city  of  Leavenworth 
refunded  its  then  bonded  indebtedness,  under  chapter  81  of  the 
Laws  of  1879.  The  plaintiff  is  the  owner  of  one  of  such  un- 
matured bonds.  In  1903  the  school  board  of  said  city,  having 
complied  with  all  the  preliminary  statutory  requirements  pro- 
vided in  chapter  196  of  the  Laws  of  1891,  for  the  issuance  of 
bonds  for  the  purpose  above  stated,  this  proceeding  was  com- 
menced challenging  the  power  of  the  board  to  issue  such  bonds 
before  payment  of  the  refunding  bonds  issued  under  the  act  of 
1879. 

Plaintiff  contends  that  under  the  provision  of  section  5, 
chapter  81  of  the  Laws  of  1879,  and  especially  the  following 
sentence  therein,  "said  board  shall  issue  no  bonds  hereafter, 
except  the  refunding  bonds  provided  for  by  this  act,"  no  other 
bonds  can  be  issued  by  said  board  until  such  refunding  bonds 
€hall  have  been  paid  in  full;  that  this  provision  is  a  part  of  tlie 
contract  between  the  board  and  the  purchasers  of  these  bonds, 
^nd  that  the  act  of  1891  authorizing  the  board  to  issue  addi- 
tional bonds  before  the  refunding  bonds  shall  havo  lioon  paid 
in  full  is  an  impairment  of  the  plaintiff's  contract,  and  within 
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the  inhibition  of  section  10  of  article  1  of  the  constitution  of  the 
United  States,  which  declares  that  "no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts.'^  Chapter  196  of  the- 
Laws  of  1891  fully  authorizes  the  board  to  issue  the  bonds  in- 
question,  and  unless  it  falls  within  the  inhibition  of  said  sec- 
tion 10  of  the  federal  constitution  the  injunction  should  not 
have  been  granted. 

Admitting  the  contention  of  the  plaintiff^  however,  ^^*  that 
the  act  of  1879,  prohibiting  the  future  issuance  of  bonds  by 
the  board  of  education  until  its  refunding  bonds  shall  have  been 
paid,  entered  into  and  became  a  part  of  his  contract,  and  that 
to  permit  the  issuance  of  the  present  bonds  would  in  some  degree 
be  an  impairment  of  his  contract,  the  question  arises  whether 
one  legislature  has  the  power  to  prohibit  a  subsequent  legisla- 
ture from  changing,  altering  or  annulling  existing  laws  when, 
in  the  judgment  of  the  latter,  the  pu.blic  interest  requires  it,  al- 
though such  change  may  impair  the  obligation  of  some  contracts. 
The  answer  to  this  question  depends,  we  think,  entirely  upon 
the  subject  of  legislation  and  the  subject  matter  of  the  con- 
tract. In  determining  the  application  of  this  principle  to  the 
present  case,  it  must  be  borne  in  mind  that  the  maintenance  of 
public  schools  is  an  exercise  of  governmental  power  in  the  in- 
terest of  public  morals  and  the  general  welfare  of  the  people, 
and  is  as  necessary  for  the  self-preservation  of  a  republican  form 
of  government  as  the  maintenance  of  insane  hospitals,  reforma- 
tories and  penal  institutions.  In  fact,  one  of  the  objects  of 
tlie  former  is  to  decrease  and  eliminate  as  nearly  as  possible  the 
necessity  for  the  latter. 

The  duty  of  a  state  in  respect  to  its  public  school  system  is 
ever  increasing  and  recurring.  New  or  changed  conditions 
arise  which  demand  immediate  relief;  conflagrations  and  de- 
struction by  the  elements  must  be  met  when  they  arise,  if  the 
system  is  to  be  maintained.  These  recognized  emergencies  de- 
mand not  only  that  tlie  state  reserve  the  power  to  perpetuate 
itself  in  this  respect,  but  also  tliat  the  doors  of  expediency  be 
left  open.  The  fact  that  authority  to  carry  on  this  department 
of  government  has  ])een  delegated  to  minor  governmental  func- 
tionaries, such  as  school  districts,  cities  and  boards  of  educa- 
tion, make  the  o1)ligation  •'*''^  for  their  maintenance  none  the 
less  tlie  duty  of  tlie  state.  The  power  to  carry  on  this  depart- 
ment of  government,  or  to  perform  any  other  strictly  govern- 
mental duty,  cannot  be  contracted  or  legislated  away.  All 
parties  dealing  witli  a  sovereign  power,  or  one  of  its  functionaries 
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in  the  exercise  of  governmental  power,  the  subject  of  which  per- 
tains to  government,  do  so  knowing  it  cannot  contract  aw^y  the 
power  conferred  for  self-protection  or  self-preservation. 

The  rule,  therefore,  that  the  legislature  can  pass  no  law  im- 
pairing the  obligation  of  contracts  does  not  apply  to  parties 
<lealing  with  a  department  of  government  concerning  the  future 
exercise  of  powers  conferred  for  public  purposes  by  legislative 
acts,  where  the  subject  matter  of  the  contract  is  one  which  af- 
fects the  safety  and  welfare  of  the  public.  In  such  cases  "the 
presumption  is  that  when  such  contracts  are  entered  into  it  is 
with  the  knowledge  that  parties  cannot,  by  making  agreements 
on  subjects  involving  the  rights  of  the  public,  withdraw  such 
subjects  from  the  police  power  of  the  legislature" :  Chicago  etc. 
R.  R.  Co.  v.  Nebraska,  170  U.  S.  57,  72,  18  Sup.  Ct.  Eep.  513. 
Controlled  as  we  are  by  these  fundamental  principles  of  gov- 
ernment, we  are  led  to  the  conclusion  expressed  in  Buffalo  etc. 
E.  E.  Co.  V.  Buffalo  St.  E.  E.  Co.,  Ill  N.  Y.  132,  140,  19  N.  E. 
C3 :  "The  same  authority  which  confers  upon  one  body  the 
power  of  legislation  authorizes  its  successors,  in  the  exercise  of 
their  duty,  to  change,  alter  and  annul  existing  laws  when,  in 
their  judgment,  the  pul)lic  interest  requires  it.  In  the  per- 
formance of  their  duty  of  legislating  for  the  public  welfare,  each 
successive  body  must,  from  necessity,  be  left  untrammeled  ex- 
cept by  the  restraints  of  the  fundamental  law." 

The  principle  was  stated  in  Butchers'  Union  Co.  v.  ^^^  Cres- 
cent City  Co.,  Ill  U.  S.  746,  753,  4  Sup.  Ct.  Eep.  652,  in  the 
following  language:  "No  legislature  can  bargain  away  the  pub- 
lic health  or  the  public  morals.  The  people  themselves  cannot 
do  it,  much  less  their  servants.  The  supervision  of  both  theso 
subjects  of  governmental  power  is  continuing  in  its  nature,  and 
they  are  to  be  dealt  with  as  the  special  exigencies  of  tlie  niomont 
may  require.  Government  is  organized  with  a  view  to  their 
preservation,  and  cannot  devest  itself  of  the  power  to  provide 
for  them.  For  this  purpose  the  legislative  discretion  is  al- 
lowed, and  the  discretion  cannot  be  parted  with  any  more  than 
the  power  itself." 

Notwithstanding  the  provisions  in  the  refunding  act  of  1879, 
that  "said  board  shall  issue  no  bonds  hereafter,  except  the  re- 
funding bonds  provided  for  by  this  act,"  the  plaintiff  in  pur- 
chasing the  bonds  did  so  knowing  that  the  board  could  not  con- 
tract away  its  power  to  exercise  in  the  future  tlie  autliority  con- 
ferred upon  it  by  the  state  for  the  administration  of  its  public 
affairs. 
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It  is  urged  by  the  defendant  that  this  question  was  settled 
by  this  court  in  Board  of  Education  v.  State,  26  Kan.  44.  An 
examination  of  that  case  will  show  that  the  question  involved 
in  the  present  one  was  not  presented  to  the  court  in  that  case. 
The  only  contention  there  made  was  that  the  title  of  the  act  con- 
tained two  distinct  subjects,  and  it  was  upon  that  ground  that 
the  case  was  determined.  Whatever  else  was  said  in  that  opin- 
ion was  dictum. 

The  decisions  in  the  case  of  Smith  v.  City  of  Appleton,  19 
Wis.  492,  to  which  our  attention  has  been  called,  is  only  the 
construction  of  the  court  of  a  special  act  passed  authorizing  tha 
city  of  Appleton  to  refund  its  bonds,  which  seems  to  have  con- 
tained many  stringent  provisions  to  secure  their  prompt  pay- 
ment. The  ^^*  construction  of  that  special  act  can  have  no 
application  to  the  question  presented  in  this  case. 

The  judgment  of  the  court  below  is  reversed,  and  it  is  or- 
dered that  the  judgment  awarding  a  temporary  injunction  be 
set  aside  and  the  injunction  refused. 

Johnston,  C.  J.,  Cunningham,  Pollock,  Burch  and  Mason,, 
JJ.,  concurring. 

Smith,  J.,  dissenting. 


Cofiiracfs,  within  the  meaning  of  the  constitutional  provision  pro- 
hibiting the  impairment  of  the  obligations  of  contracts,  are  volun- 
tary agreements  of  minds  upon  a  sufficient  consideration  to  do  or 
not  to  do  certain  things.  Contracts  granting  immunity  from  taxa- 
tion have  been  held  to  be  within  the  provision  of  the  federal  con- 
stitution: Ladd  v.  Portland,  32  Or.  271,  67  Am.  St.  Kep.  526,  51  Pac. 
654.  But  it  seems  that  a  judgment  is  not:  Livingston  v.  Livingston. 
173  X.  Y.  377,  93  Am.  St.  Eep.  600,  66  N.  E.  123,  61  L.  R.  A.  800. 
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m  EE  LEWIS. 

[67  Kan.  562,  73  Pac,  77.] 

SEDUCTION— Subsequent  Marriage  as  Bar.— In  the  absence 
of  statute  to  that  effect,  the  subsequent  marriage  of  the  accused 
to  the  injured  female  is  not  a  bar  to  a  prosecution  under  a  statute 
providing  a  penalty  for  obtaining  illicit  connection  with  any  female 
of  good  repute  under  the  age  of  twenty-one  years,     (pp.  482,  483.) 

W.  S.  Hyatt,  for  the  petitioner. 

C.  C.  Coleman,  attorney  general,  E.  L.  Burton,  county  at- 
torney, and  J.  W,  Iden,  for  the  respondent, 

*^^  MASON",  J.  Oscar  Lewis  was  arrested  on  a  warrant  is- 
sued April  2,  1903,  charging  him  with  having^  on  June  1,  1902, 
obtained  illicit  connection,  under  promise  of  marriage,  with 
Nellie  Meador  she  being  of  good  repute  and  under  twenty-one 
years  of  age.  Upon  a  preliminary  examination  he  was  held  to 
answer  the  charge.  It  is  shown  that  on  November  27,  1902,  he 
was  married  to  said  Nellie  Meador^  and  he  now  asks  his  dis- 
charge upon  habeas  corpus  on  the  ground  that  such  marriage 
is  a  complete  bar  to  the  prosecution.  The  state  claims,  and  the 
claim  is  supported  by  the  evidence,  that  the  defendant  abandoned 
Ills  wife  on  the  morning  after  the  marriage,  but  this  does  not 
affect  the  legal  aspect  of  the  matter. 

In  the  following  cases  it  has  been  held  that  a  subsequent  mar- 
riage is  a  bar  to  a  prosecution  for  seduction :  Commonwealth  v. 
Eichar,  4  Pa.  L.  J.  326;  ^63  People  v.  Gould,  70  Micb. 
240,  14  Am.  St.  Rep.  493,  38  N.  W.  232;  State  v.  Otis,  135  Ind. 
2G7,  34  N.  E.  954.  The  law  is  so  stated  in  Wharton  on  Crim- 
inal Law,  tenth  edition,  volume  2,  page  1760,  and  Lawson's 
Criminal  Defenses,  volume  5,  page  780.  The  statements  of  tlie 
text-writers,  however,  are  based  solely  upon  the  cases  just  cited, 
and  therefore  add  little  to  their  authority.  The  Micliigan  and 
Indiana  cases,  moreover,  merely  followed  the  reasoning  in  Com- 
monwealth v.  Eichar,  4  Pa.  L.  J.  326,  so  that  the  sound- 
ness of  the  doctrine  in  principle  can  bo  determined  from  an  ex- 
amination of  the  opinion  in  that  case.  Its  full  text  upon  this 
point  is  as  follows:  "The  evidence  fully  establishes  the  fact 
that,  six  months  previous  to  the  finding  of  this  indictment  by 
the  grand  iurv,  the  defendant  was  legallv  married  bv  tlie 
Peverend  Mr.  Rugan,  of  the  Lutheran  church,  to  the  female 
whom  he  is  charged  with  having  seduced.  She  is  by  the  laws 
of  God  and  man  his  wife,  and  as  such  is  entitled  to  all  the  rights 
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•which  are  incident  to  that  relation.  Can  he  now  be  convicted 
and  punished  for  her  seduction  before  marriage?  It  is  not  the 
carnal  connection,  even  when  induced  by  the  solicitation  of  the 
man,  that  is  the  object  of  this  statutory  penalty,  but  it  is  the  se- 
duction under  promise  of  marriage  which  is  an  offense  of  so  griev- 
ous a  nature  as  to  require  this  exemplary  punishment.  What 
promise?  One  that  is  kept  and  performed?  Clearly  not,  but  a 
false  promise,  broken  and  violated  after  performing  its  fiendish 
purpose.  The  evil  which  led  to  the  enactment  was  not  that  fe- 
males were  seduced  and  then  made  the  wives  of  the  seducer,  but 
that  after  the  ends  of  the  seducer  were  accomplished  his  victim 
was  abandoned  to  her  disgrace.  An  objection  to  this  construction 
is  that  it  places  within  the  power  of  the  seducer  a  means  of  es- 
caping the  penalty.  So  be  it.  This  is  far  better  than  by  a  con- 
trary construction  to  remove  the  inducement  to  a  faithful  ad- 
herence to  tbe  promise  which  obtained  the  consent." 

^^'^^  Our  attention  has  not  been  called  to  any  actual  adjudica- 
tion against  this  doctrine,  nor  have  we  discovered  any.  How- 
over,  in  State  v.  Bierce,  27  Conn.  319,  324,  in  considering  the 
question  whether  it  could  be  shown  in  defense  that  the  promise 
of  marriage  was  made  in  good  faith,  and  broken  only  by  reason 
of  the  subsequent  misconduct  of  the  complaining  witness,  the 
court  said :  "Even  if  he  had  performed  his  promise  to  marry 
dier,  we  do  not  perceive  how  it  could  plausibly  be  urged  that  it 
would  be  any  answer  to  the  charge  of  the  previous  seduction; 
h.owevcr,  such  partial  reparation  might  be  viewed  as  a  circum- 
stance to  mitigate  the  punishment.  As  to  the  claim  founded 
on  the  misconduct  of  tlie  female  subsequent  to  the  illicit  con- 
r.ection  between  her  and  the  defendant,  it  is  a  sufficient  answer 
that  the  offense  was  committed  and  complete  before  such  mis- 
conduct took  place,  and  that,  whatever  effect  it  miglit  have  upon 
a  claim  by  her  upon  him  for  the  breach  of  his  promise  of  mar- 
riage, or  however  it  might  be  considered  by  the  court  in  affixing 
the  punishment  for  the  offense  charged  upon  the  defendant,  it 
could  not  relate  back  to  render  legal  or  innocent  a  violation  of 
the  statute  for  which  he  had  already  become  amenable." 

In  State  v.  Wise,  32  Or.  280,  282,  50  Pac.  800,  it  was  said : 
''But,  as  we  take  it,  the  gravamen  of  tbe  offense  is  tlie  act  of 
ecdiicing  and  del)auching  an  unmarried  female,  of  previous 
chaste  character,  under  or  by  means  of  a  promise  of  marriage; 
and  the  criuie  is  complete  as  soon  as  the  act  is  accomplished,  al- 
though a  subsequent  marriage  is  by  statute  a  bar  to  a  prosecu- 
tion." 
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In  People  v.  Hough,  120  Cal.  538,  65  Am.  St.  Rep.  201,  53 
Pac.  846,  the  court  held :  "When  a  man  induces  an  unmarried 
female  of  previous  chaste  character  to  submit  her  person  to  him 
hy  reason  of  a  promise  of  marriage  upon  his  part,  the  ^^^  se- 
duction has  taken  place — the  crime  has  been  committed.  The 
succeeding  section,  which  provides  that  the  marriage  is  a  bar  to 
&  prosecution,  clearly  recognizes  that  the  crime  has  been  com- 
mitted when  the  promise  has  been  made  and  the  intercourse 
thereunder  has  taken  place.  There  may  be  incidental  references 
in  some  cases  indicating  that  a  refusal  upon  the  part  of  the  man 
io  carry  out  the  promise  is  a  necessary  element  of  the  offense: 
People  V.  Samonset,  97  Cal.  448,  32  Pac.  520;  State  v.  Adams, 
25  Or.  172,  42  Am.  St.  Rep.  790,  35  Pac.  36.  But  such  is  not 
-the  fact.'' 

In  Clark  and  Marshall's  Law  of  Crimes,  page  1122,  the  au- 
thors say:  "By  express  provision  of  the  statutes  in  most  states, 
the  subsequent  intermarriage  of  the  parties  is  a  bar  to  a  prose- 
•cution  for  seduction.  But  this  is  not  the  case  in  the  absence 
of  such  a  provision,  for,  as  was  shown  in  another  place,  the 
person  injured  by  a  crime  cannot  prevent  a  prosecution  by 
-afterward  condoning  the  offense." 

Notwithstanding  the  authorities  cited  in  support  of  the  con- 
tention of  defendant,  we  are  not  disposed  to  yield  assent  to  it. 
Being  based  upon  the  Pennsylvania  case,  they  depend  for  their 
force,  as  it  does,  upon  the  soundness  of  the  reasoning  by  which 
it  is  supported,  and  this  reasoning  is  based  less  upon  the  lan- 
guage of  the  statute  than  upon  considerations  of  public  policy, 
-and  the  decision  borders  upon  judicial  legislation. 

While  the  following  language  of  Mr.  Justice  Johnston  in 
State  V.  Newcomer,  59  Kan.  668,  54  Pac.  685,  was  used  in  a  case 
of  statutory  rape,  it  is  equally  applicable  here,  and  is  a  satisfac- 
tory refutation  of  every  argument  advanced  in  the  opinion  in 
the  Eichar  case :  ''In  behalf  of  the  defendant  it  is  argued  tliat 
the  ^^^  evil  consequences  of  the  unlawful  act  have  been  averted 
by  the  marriage;  that  when  the  parties  to  the  act  voluntarily, 
and  in  good  faith,  entered  into  the  marriage  relation,  the  of- 
fense was  condoned,  and  that  the  welfare  of  tlie  parties  and 
their  offspring  requires  the  interests  of  the  public  will  be  best 
subserved  by  the  ending  of  the  prosecution. 

"The  difficulty  with  this  contention  is  that  the  law  does  not 
provide  that  the  offense  may  be  expiated  by  marriage  or  con- 
■doned  by  the  injured  female.  Her  consent  to  the  sexual  act  con- 
stitutes no  defense,  and  neither  her  forgiveness  nor  anything 
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which  either  or  both  will  do  will  take  away  the  criminal  quality 
of  the  act  or  relieve  the  defendant  from  the  consequences  of  the 
same.  The  principle  of  condonation  which  obtains  in  divorce 
cases  where  civil  rights  are  involved  has  no  application  in 
prosecutions  brought  at  the  instance  of  the  state  for  the  pro- 
tection of  the  public  and  to  punish  a  violation  of  the  law. 
It  is  true,  as  stated,  that  society  approves  the  act  of  the  de- 
fendant, when  he  endeavors  to  make  amends  for  the  wrong 
done  the  injured  female,  by  marrying  her,  and  usually  a  good- 
faith  marriage  between  the  parties  to  the  wrong,  prevents  or 
terminates  a  prosecution;  but  the  statute  which  defines  the 
offense  and  declares  punishment  therefor  makes  no  such  pro- 
vision. If  the  defendant  has  acted  in  good  faith  in  marry- 
ing the  girl,  and  honestly  desires  to  perform  the  marital  ob- 
ligation resting  upon  him,  and  is  prevented  from  doing  so  by 
the  influence  and  interference  of  persons  other  than  his  wife, 
it  may  constitute  a  strong  appeal  to  the  prosecution  to  dis- 
continue the  same,  or  to  the  governor  for  the  exercise  of  execu- 
tive clemency,  but  as  the  law  stands  it  furnishes  no  defense 
to  the  charge  brought  against  the  defendant." 

Moreover,  the  doctrine  of  the  Pennsylvania,  Michigan  and 
Indiana  courts,  if  accepted  as  sound,  would  not  necessarily 
control  here,  since  it  has  arisen  under  statutes  for  the  punish- 
ment of  offenses  that  include  the  element  of  seduction,  prop- 
erly so  called,  and  the  ^^"^  decisions  supporting  it  are  based 
to  some  extent  upon  that  fact.  Tlie  Kansas  statute  here  in- 
volved (Gen.  Stats.  1901,  sec.  2021)  does  not  use  the  word 
''seduce,"  and,  while  the  offense  it  creates  is  commonly  and 
conveniently  called  "seduction,"  this  does  not  imply  that  the 
term  is  technically  correct.  It  makes  criminal  the  act  of  ob- 
taining illicit  connection  under  promise  of  marriage  with  any 
female  of  good  reputation  imder  twenty-one  years  of  age.  This 
does  not  constitute  seduction  as  the  word  is  used  in  iha  stat- 
utes of  other  states.  In  State  v.  Eeeves,  97  Mo.  6G8,  670,  10 
Am.  St.  Eep.  349,  10  S.  W.  841,  the  trial  court  gave  this  in- 
struction: "If  the  jury  believe  beyond  a  reasonable  doubt  that 
the  defendant,  at  the  county  of  Callaway,  Missouri,  and  within 
throe  years  of  the  finding  of  the  indictment,  promised  Zerelda 
Hall  to  marry  her  if  she  would  permit  him  to  have  sexual 
intercourse  with  her,  and  if  she  did  so  on  the  faith  of  that 
promise,  and  she  was  at  the  time  imder  the  age  of  twenty- 
one  years,  and  iinmarried  and  of  good  repute,  they  will  find 
defendant  guilty." 
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This  we  conceive  would  te  a  good  instruction  under  the 
Kansas  statute.  Yet  of  it  under  the  Missouri  statute,  which 
reads ,  ''If  any  person  shall,  under  promise  of  marriage,  seduce 
and  debauch  any  unmarried  female  of  good  repute,"  etc.,  the 
supreme  court  of  Missouri  said:  "The  vice  of  that  instruction 
consists  in  not  requiring  the  female  in  question  to  he  'seduced,' 
to  he  drawn  aside  from  the  path  of  virtue,  but  simply  that  if 
without  any  such  arts  and  wiles  as  are  calculated  to  operate 
upon  a  virtuous  female  and  to  lead  her  astray,  the  defendant 
made  to  the  prosecutrix  a  plain  business  offer  that  he  would 
'marry  her  if  she  would  permit  him  to  have  sexual  intercourse 
with  her,  and  if  she  did  so  on  the  faith  of  that  promise,'  that 
then  ^^^  he  was  guilty.  No  one  can,  with  any  degree  of 
plausibility,  contend  that  a  virtuous  female  could  be  seduced 
without  any  of  those  arts,  wiles  and  blandishments,  so  neces- 
sary to  win  the  hearts  of  the  weaker  sex.  To  say  that  such  a 
one  was  seduced  by  simply  a  blunt  offer  of  wedlock  in  future, 
in  exchange  for  sexual  favors  in  praesenti,  is  an  announce- 
ment that  smacks  too  much  of  bargain  and  barter,  and  not 
enough  of  betrayal.  This  is  hire,  or  salary,  not  seduction. 
Any  construction  of  the  statute  which  would  sanction  the  fiftli 
instruction  aforesaid  would  strike  from  the  statute  the  word 
'seduce,'  and  render  anyone  guilty  of  a  felony  who  should,  un- 
der promise  of  marriage,  debauch  any  unmarried  female." 

The  substance  of  the  foregoing  excerpt  is  quoted  with  ap- 
proval in  Putnam  v.  State,  29  Tex.  App.  454,  25  Am.  St.  Eop. 
738,  16  S.  W.  97.  The  case  is  cited  in  the  definition  of  t1io 
word  "seduction"  in  Bouvier's  Law  Dictionary.  So,  in  Wilson 
V.  State,  58  Ga.  328,  330,  it  was  said:  "Where  consent  to 
criminal  intercourse  is  part  of  the  original  betrothal,  and  is 
procured  solely  by  the  undertaking  to  marry,  the  transaction 
may  be  mere  coarse  and  corrupt  traffic;  but  where  consent  is 
given,  pending  a  virtuous  engagement,  in  consequence  of  a 
repetition  of  a  promise  to  marry  already  made  and  aecoj^tod, 
the  woman  yielding  in  reliance  on  the  plighted  faith  oi'  her 
lover,  and  he  intending  that  she  shall  trust  and  be  deceived, 
the  case  is  one  of  setiuction":  See,  also,  Merrell  v.  State,  42 
Tex.  Cr.  Eep.  19,  57  S.  W.  289. 

We  are  not  advised  as  to  the  origin  of  tlie  Kansas  statute. 
It  was  not  a  part  of  the  original  crimes  act,  nor  was  it  adopted 
from  the  laws  of  any  other  state,  so  far  as  we  have  discovered. 
It  is  worthy  of  note  that  at  the  time  of  its  adoption  the  stat- 
utes of  many  states,  including  Xew  York,   Wisconsin,   Texas, 
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Georgia,  Iowa,  and  Oregon,  provided  in  express  terms  that  sub- 
sequent marriage  should  be  a  bar  to  ^^^  prosecutions  for  seduc- 
tion. This  fact  makes  it  reasonable  to  suppose  that  the  Kansas 
legislature  did  not  intend  that  this  rule  should  obtain  here,  or 
such  a  provision  would  have  been  embodied  in  the  act. 

We  hold  that  a  subsequent  marriage  to  the  injured  female 
is  not  a  bar  to  a  prosecution  under  section  2021  of  the  General 
Statutes  of  1901. 

The  petitioner  is  remanded. 

All  the  justices  concurring. 


The  Question  Passed  upon  in  the  Principal  Case  will  be  found  dis- 
cussed in  tlie  monographic  note  to  Bradshaw  v.  Jones,  76  Am.  St. 
Eep.  677,  678. 


CASES 
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SUPKEME    COURT 

ov 
LOUISIANA. 


AGUES  V.  BELCHER  &  CRESWELL. 

[Ill   La,   378,  35  South,   607.] 

DEED— Signing  by  Mark,  Error  in  Name. — When  the  grantor 
in  a  deed,  being  unable  to  write,  signs  by  his  mark,  and  the  notary 
undertakes  to  write  the  grantor's  name,  the  true  signature  is  the 
grantor's  act  in  making  his  mark,  and  not  what  the  notary  writes. 
An  error  in  the  name  as  written  by  the  notary  does  not,  therefore, 
vitiate  the  instrument,      (p.  487.) 

DEED — Error  in  Grantor's  Name — Registration. — If  the  name 
of  the  grantor  is  correctly  written  in  the  body  of  a  deed,  which  he 
signs  by  his  mark,  but  the  notary,  undertaking  to  write  the  grantor's 
name  as  a  signature,  makes  an  error  in  such  name,  which  is  carried 
into  the  index  to  conveyances,  the  instrument  imparts  notice,  and 
the  error  does  not  deprive  the  grantee  of  his  property,      (p.  4S7.) 

BECORDS. — The  Index  to  Conveyance  Records  is  no  part  of 
the  record,      (p.  487.) 

Murff  &  WelJb,  for  the  appellants. 

Alexander  &  Wilkinson  and  Thigpon  &  Foster^  for  the  ap- 
pellee. 

3'»  XTCHOLLS,  C.  J.  Plaintiff,  alloo-ing  h\m<o](  to  ho  the 
owner  of  certain  lots  of  ground  in  the  city  of  Shrevcport.  and 
that  the  same  had  been  seized  under  execntion  i>siied  on  a  jndg- 
ment  that  Belcher  &  Creswell,  a  commercial  firm,  Iiad  rcc-oMTci] 
against  one  Willie  Johnson,  and  were  being  advertised  for  sale 
nnder  said  judgment,  brought  the  present  action  to  enjoin  tlio 
sale.  Upon  issue  joined  in  the  court  l)elow.  judgment  was  reri- 
dered  perpetuating  the  injunction  wliich  Iiad  issued,  JJcfciuI- 
ants  appeal. 

(485) 
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The  substantial  facts  are  these :  In  March,  1901,  "Willie  John- 
son appeared  before  a  notary  public  and  two  witnesses,  and  exe- 
cuted an  act  of  sale  to  W.  C.  Agurs  of  the  lots  of  ground  in 
question.  Agurs  was  present  and  accepted  the  sale.  The 
price  was  six  hundred  dollars.  Willie  Johnson,  being  unable 
to  write,  could  not  sign  his  name,  and  the  notary  undertook 
to  write  his  name,  and  then  have  him  make  his  mark,  thus, 
*'X,^^  between  his  given  name  and  his  surname.  But  while 
the  name  of  Willie  Johnson  was  written  all  right  in  tlie  act 
of  conveyance  as  the  appearer,  when  the  notary  came  to  write 
his  name  at  the  foot  of  the  act  he  wrote  it  "Willie  Jones." 
Tills  error  was  not  noticed  by  any  of  the  parties,  and  thus 

his 
the  deed  appeared  signed  in  this  way:  "Willie     X     Jones." 

mark 

But  the  man  wdio  actually  appeared  and  touched  the  pen  in 
making  his  mark  w^as  Willie  Johnson,  The  notary  in  question 
was  the  deputy  clerk  of  the  court.  When  he  came  to  make 
the  customary  indorsement  on  the  folded  act,  he  carried  the 
error  further  by  indorsing  it,  "Willie  Jones  to  W.  C.  Agurs."' 
The  deed  as  thus  indorsed  he  then  marked,  "Filed  and  re- 
corded." It  was  inscribed  in  the  conveyance  book,  the  name 
of  Willie  Johnson  appearing  in  the  body  of  the  inscription, 
■while  that  of  Willie  Jones  appeared  at  the  foot  of  the  deed 
and  on  the  margin  of  the  page;  the  latter  thus:  "Willie  Jones 
to  W.  C.  Agurs."  And  when  the  deputy  clerk  came  to  index 
the  act  he  indexed  it  as  "Willie  Jones  to  W.  C.  Agurs.'' 

The  following  year  (1903)  Willie  Johnson  became  indebted 
to  Belcher  &  Creswell.  They  recovered  judgment  against  him 
for  ^*^  seventeen  hundred  and  fifty  dollars,  and  caused 
the  same  to  be  inscribed  in  the  mortgage  book.  Subsequently 
to  this,  Agurs,  the  vendee  of  Willie  Johnson,  having  dis- 
covered the  error  above  referred  to,  took  Willie  Johnson  to 
the  deputy  clerk,  who,  as  ex-ofiicio  notary  public,  had  jjassed 
the  act,  and,  causing  the  deputy  to  exhibit  to  them  the  origi- 
nal act,  pointed  out  to  him  the  error,  and  requested  its  cor- 
rection; whereupon  the  deputy  made  the  correction  by  eras- 

liis 
ing   the   name   "Willie     X     Jones,"    and    substituting   for   it 

mark 
his 
"Willie     X     Johnson."     Like    changes,    to    correspond,    w^ere 

mark 
made  in  the  conveyance  records  and  also  on  the  index.     This 
was  before  the  fi.   fa.  issued  on  the  judgment  whicli  Belclier 
&  Creswell  had  recovered  against  Willie  Johnson,  and  under 
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which  they  caused  the  lots  to  be  seized.     The  fi.  fa.  issued  sub- 
sequently the  same  day. 

The  first  answer  of  Belcher  &  Creswell  to  the  injunction 
petition  of  Agurs  was  that  the  instrument  relied  upon  by  the 
latter  as  showing  his  ownership  of  the  lots  was  not  binding  on 
them  for  the  reasons:  1.  That  the  act  of  sale  as  executed  be- 
tween Agurs  and  Willie  Johnson  in  March,  1901,  and,  as  re- 
corded, was  not  such  notice  to  the  public  as  the  law  requires; 
and  2.  That  the  changes  made  in  the  act  after  registry  of 
their  judgment  were  ex  parte,  without  notice,  and  could  not 
affect  them,  or  impair  their  rights  already  existing. 

These  defenses  are  not  tenable.  Johnson  did  actually  con- 
vey the  property  to  Agurs.  His  was  the  hand  that  made  tlie 
mark  which  stood  for  his  signature.  The  proper  man,  there- 
fore, signed  the  deed.  The  true  signature  was  his  act  in  mak- 
ing his  mark,  not  what  the  notary  wrote:  See  Zacharie  v. 
Franklin,  12  Pet.  151;  Tagiasco  v.  Molinari,  9  La.  512;  Mad- 
dison  V.  Zabriski,  11  La.  251. 

Had  defendants  read  the  act,  they  would  have  learned  from 
its  recitals  that  it  was  "Willie  Johnson  who  appeared  before  the 
notary  and  made  the  sale.  At  least,  they  would  have  been 
put  on  guard.  ^^^  Their  position,  therefore,  that  the  instru- 
ment conveying  the  property  was  not  sufficient  notice  to  them 
is  not  sound.  Because  the  deed  was  indexed  erroneously  can- 
not be  given  the  effect  of  depriving  Agurs  of  his  property: 
Swan  V.  Vogel,  31  La.  Ann.  38.  The  index  is  no  part  of  the 
record;  it  is  simply  for  the  convenience  of  those  examining 
the  records:  Swan  v.  Vogel,  31  La.  Ann.  40.  See,  also^  Cald- 
well V.  Prindell,  19  W.  Va.  6G9. 

The  deputy  clerk,  who  officiated  as  ex-offieio  notary,  testi- 
fied he  wrote  the  name  "Willie  Jones"  at  the  foot  of  the  deed 
through  inadvertence;  that  it  was  Willie  Jolmson  who  actually 
appeared  before  him  and  touched  the  pen,  and  whose  name  he 
intended  to  write. 

The  second  answer  of  Belcher  &  Creswell  to  the  injunction 
petition  w^as  that  the  sale  to  Agurs  was  not  intended  by  the 
parties  as  a  sale,  but  as  a  mortgage  to  secure  the  loan  of  six 
hundred  dollars,  which  sum  was  named  as  the  consideration 
of  the  sale. 

The  only  testimony  found  in  the  record  touching  upon  this 
issue  is  that  given  by  Agurs  on  cross-examination  by  defend- 
ants' counsel.     He  swears  positively  to  have  purchased  the  prop- 
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erty  outright  for  six  hundred  dollars  cash^  and  that  the  trans- 
action was  a  sale,  and  not  a  mortgage. 
Judgment  affirmed. 


The  Signature  to  a  will  mav  be  by  the  testator's  mark:  Kobinson 
V.  Brewster,  140  111.  649,  33  Am.  St.  Kep.  265,  30  N.  E.  683.  And 
although  the  scrivener  writes  the  wrong  name  opposite  the  mark, 
the  will  is  sufficiently  signed:  Bailey  v.  Bailey,  55  Ala.  687.  As  to 
the  attestation  of  a  will  by  a  witness  by  his  mark,  see  Appeal  of 
Eeaver's  Executors,  96  Md.  735,  94  Am.  St.  Eep.  610,  54  Atl.  875. 

The  Defective  Recording  of  legal  instruments  in  its  effect  upon  the 
rights  of  third  persons  is  discussed  in  the  monographic  note  to  Koch 
V.  West,  96  Am.  St.  Kep.  397-406. 


SHAEP  V.  NEW  OELEANS  CITY  RAILROAD  COMPANY. 

[Ill  La.  395,  35  South.  614.] 

STREET  RAILWAY — Starting  Car  Before  Passenger  is 
Seated. — A  street  railway  company  is  negligent  if  it  starts  a  car 
before  a  passenger  has  gained  a  secure  foothold  on  the  platform, 
but  it  is  not  required  to  wait  until  he  has  taken  his  seat,  or  even 
has   entered   the   doorway,   before   starting,     (p,   489.) 

John  F.  C.  Waldo  and  Dinkelspiel  &  Hart,  for  the  appellant. 

Denegre,  Blair  &  Denegre  and  Victor  Leovy,  for  the  appellee. 

S05  PEOVOSTY,  J.  Plaintiff,  a  man  over  seventy  years  old, 
and  weighing  two  hundred  and  twenty  pounds,  hailed  a  street- 
car at  the  corner  of  Basin  and  Canal  streets,  in  the  city  of 
New  Orleans.  He  was  accompanied  hy  his  wife.  He  carried 
an  umhrella.  Whether  he  did  not  also  have  a  paper  bag  of 
grapes  in  his  hands  is  a  disputed  point  in  the  case.  The  car 
was  on  Basin  street,  the  river  side,  and  was  going  toward 
Canal.  The  tracks  go  into  Canal  hy  a  wide,  easy  curve,  turn- 
ing to  the  left,  or  toward  the  river.  The  car  stopped  just 
short  of  the  crossing,  or  prolongation  of  the  Canal  street  side- 
walk across  Basin  street.  Plaintiff  was  on  the  wrong  side  of 
the  car  for  getting  in,  so  that  he  and  his  wife  had  *^^  to  go 
around  the  car.  In  doing  so  they  passed  around  the  rear  end 
of  the  car.  The  witnesses  do  not  differ  as  to  where  plaintiff 
and  his  wife  stood  in  hailing  the  car,  but  they  disagree  some- 
what as  to  whether  the  car  was  short  of  the  crossing,  or  stood 
on  it,  or  had  passed  it,  when  plaintiff  attempted  to  get  on. 
We  adopt  the  statement  of  the  motorman,  who  says  he  stopped 
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at  the  -QSiial  place — short  of  the  crossing.  Plaintiff's  wife  got 
on,  and  plaintiff  followed  or  attempted  to  follow.  At  this  point 
hegins  the  serious  divergence  in  the  testimony,  and  arises  the 
question  upon  which  the  case  must  turn. 

Plaintiff  says  the  car  was  started  before  he  had  gained  a 
secure  foothold  on  the  platform,  and  while  he  had  one  foot 
on  the  platform  and  was  in  the  act  of  lifting  the  other  foot 
from  the  step,  and  that  he  lost  his  balance  from  the  jerk  of 
the  car,  and  could  not  maintain  his  hold  on  the  car  as  it 
rounded  the  curve,  and  so  he  fell.  Defendant  says  that  plain- 
tiff' was  already  on  the  platform  and  in  the  act  of  stepping  into 
the  doorway. 

Accordingly  as  the  one  or  the  other  of  these  statements  is 
accepted,  the  case  must  he  decided.     If  the  car  was  started  be- 
fore plaintiff  had  gained  a  secure  footing  on  the  platform,  the 
defendant  company  was  negligent  and  is  responsible:  Wardlo 
V.  New  Orleans  etc.  E.  E.  Co.,  35  La.  Ann.  202;  Howell  v. 
St.  Charles  St.  E.  E.  Co.,  22  La.  Ann.  603;  Lehman  v.  Louisi- 
ana etc.  E.  E.  Co.,  37  La.  Ann.  705;  Nash  v.  Canal  etc.  E.  E. 
Co.,  52  La.  Ann.  1199,  27  South.  661 ;  Kelly  v.  Vicksburg  etc.  . 
E.  E.  Co.,  108  La.  423,  32  South.  388;  Kennon  v.  Vicksburg 
etc.  E.  E.  Co.,  51  La.  Ann.  1599,  26  South.  466;  Boikins  v. 
New  Orleans  etc.  E.  E.  Co.,  48  La.  Ann.  831,  19  South.  737. 
On  the  other  hand,  if  plaintiff  was  on  the  platform  and  about 
to  enter  the  doorway,  the  defendant  is  not  responsible;  for  it 
is  not  charged  in  the  petition,  and  it  is  not  shown,  that  the 
movement  of  the  car,  either  in  starting  or  after  getting  under 
way,  was  negligent  or  out  of  the  ordinary;  and  certainly  it 
is  not  necessary  to  wait  until  the  passenger  has  taken  his  seat, 
or  even  has  entered  the  doorway,  before  starting  a  car.     Such 
a  rule  would  preclude  the  carrying  of  passengers  on  the  plat- 
form, and  would  materially  affect  the  expeditious  operation  of 
the  cars;  and  to  no  purpose,  since  experience  shows  that  the 
contrary   practice   is   not   usually   attended   with   any   danger. 
It  has  been  ^o'  decided   that  street-cars  need  not  wait  until 
passengers  are  seated  before  starting:    Herbich  v.  North  Jersey 
St.  Ey.  Co.,  65  N.  J.  L.  381  47  Ath  427.     If  defendant  ex- 
ercised due'care  in  the  operation  of  the  car,  it  is  clearly  not 
responsible    for    plaintiff's    fall    and    injury.     Cars    cannut    be 
started  without  some  jerk,  and  cannot  be  run  in  a  curve  with- 
out developing  a  centrifugal  force.     The  dangers  from  the.e 
causes  are  incident  to  traveling  on  the  cars,  and  a  travek^r  as- 
sumes the  risk  of  them:    Aiken  v.   Southern  E.  E.   Co.,  1U4 
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La.  163,  29  South.  1 ;  Gretzner  v.  New  Orleans  etc.  E.  E.  Co., 
105  La.  270,  29  South.  496;  Black  v.  Third  Ave.  E.  E.  Co., 
2  App.  Div.  387,  37  N.  Y.  Supp.  831. 

In  this  statement  regarding  the  untimely  starting  of  the  car, 
plaintiff  is  corroborated  by  the  witnesses  Dennis  and  Levy;  and 
the  conductor,  in  his  statement  that  plaintiff  was  already  on 
■the  platform  and  was  entering  the  doorway,  is  corroborated 
directly  by  plaintiff's  witness  Phelan,  and  inferentially  by  the 
two  witnesses  Oster,  uncle  and  nephew. 

The  witness  Dennis  is  a  colored  man,  who  at  the  time  of 
the  accident  was  a  driver  for  the  New  Orleans  Excavating  Com- 
pany, and  at  the  time  of  the  trial  had  lost  his  job.  He  was 
on  his  wagon,  driving  across  Canal  street  toward  the  car.  The 
car  had  come  up  Basin  street  into  Canal,  and  he  had  come 
down  Basin  street  into  Canal,  Canal  and  Basin  being  inter- 
secting streets.  While  plaintiff  was  in  the  act  of  entering  at 
the  rear  end  of  the  car  on  the  wood  side,  it  is  doubtful  whether 
the  body  of  the  car  was  not  interposed  between  him  and  the  wit- 
ness. The  track  is  two  and  one-half  feet  from  the  curb;  the 
side  of  the  car,  therefore,  was  about  six  inches  from  the  curb. 
Placing  the  wheel  of  the  wagon  equally  close  to  the  curb,  the 
wagon  and  the  car  would  be  on  a  line  fronting  each  other. 
Even  placing  the  witness  on  the  side  of  the  wagon  next  to 
the  curb  (and  the  probability  is  that  he  was  on  the  further 
side,  since  he  was  driving,  and  had  a  companion  with  him), 
and  his  opportunity  for  seeing,  as  he  claims  he  did,  was  scant 
indeed. 

The  witness  Levy  was  on  the  other  side  of  Canal  street, 
which  is  one  hundred  feet  wide.  His  attention  was  centered 
on  his  two  little  boys  who  were  playing  in  the  street,  when  it 
was  attracted  to  the  plaintiff  by  some  one  hallooing,  "Oli,  my 
God !"  He  saw  plaintiff  ^^^  hanging  onto  the  car  with  one 
foot  on  the  step,  and  saw  him  fall  as  the  car^was  swinging 
around  the  curve.  Plaintiff's  witness  Phelan  was  at  the  cor- 
ner near  the  car;  that  is  to  say,  within  a  few  feet.  He  says 
plaintiff  was  on  the  platform,  in  the  act  of  entering  the  door- 
way. The  two  witnesses  Oster,  uncle  and  nephew,  were  driv- 
ing a  covered  wagon  across  Canal  street,  and  were  passing  the 
car  when  plaintiff  fell  right  in  front  of  their  horse,  eight  or 
ten  feet  ahead.  They  saw  plaintiff  fall  out  of  the  car,  but  did 
not  see  him  hanging  to  the  side  of  the  car,  as  he  would  have 
been  if  plaintiff  and  Dennis  and  Levy  were  correct  in  their 
statement  of  how  plaintiff  fell. 
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We  have,  then,  plaintiff  and  Levy  and  Dennis  testifying 
one  way,  and  the  conductor,  Phelan,  and  the  two  Osters  testi- 
fying the  other  way,  with  Dennis  so  located  that  his  having 
been  in  a  position  to  see  is  doubtful,  and  the  witness  Levy  at 
some  distance,  and  his  attention  attracted  only  after  the  acci- 
dent had  sufficiently  progressed  for  the  cries  of  distress  to  be- 
^in.  In  this  condition  of  the  case  we  have  to  agree  with  the 
judge  a  quo,  by  whom  the  case  was  tried,  jury  having  been 
waived,  that  the  proof  preponderates  on  the  side  of  defendant, 
or,  at  any  rate,  that  plaintiff  has  not  made  his  case  sufficiently 
certain,  although  we  must  say  that  it  is  singular  that  plaintiff 
should  have  fallen — a  man  accustomed  to  riding  on  the  cars 
and  holding  with  one  hand,  as  we  find  he  was — and  the  car 
moving  slowly.     But  we  have  to  take  the  case  as  we  find  it. 

The  judgment  is  affirmed. 


The  Starting  of  a  Street-car  before  a  passenger  is  seated  is  not, 
under  ordinary  circumstances,  a  negligent  act:  Herbich  v.  North 
Jersey  St.  Ky.  Co.,  65  N.  J.  L.  381,  47  Atl.  427;  Avres  v.  Eochester 
Ey.  Co.,  156  N.  Y.  104,  50  N.  E.  960.  This  rule  may  be  modified, 
however,  by  the  infirmity  of  the  passenger  by  reason  of  infancy,  old 
age,  or  other  cause:  Herbich  v.  North  Jersey  St.  Ey,  Co.,  67  N,  J. 
L.  574,  52  Atl.  357. 


McBRIDE  V.  LEDOUX. 

[Ill  La.   398,  35   South.   615.] 

SLANDER — Communications,  Concerning  a  Man,  to  Relatives 
of  his  Fiancee. — If  the  wife  of  a  half-brother  of  a  woman  engaged 
to  be  married  communicates  to  the  latter 's  sister  a  serious  charge 
which  she  has  heard  against  the  woman's  fiance,  in  order  to  have 
the  charge  brought  to  the  attention  of  the  woman's  mother  that  she 
may  investigate  it,  the  communication  is  privileged;  and  it  is  not 
necessary  that  the  one  making  it  should  have  such  information  on 
the  subject  as  to  make  her  believe  the  charge,  nor  is  she  responsible 
for  the  injudicious  action  of  a  member  of  the  family  in  speaking  of 
the  charge  outside  the  family  circle  or  councils,     (p.  495.) 

Perry  Thompson  Ogden,  John  N.  Ogdcn,  and  Edward  Simon, 
for  the  appellant. 

Mounton  &  Simon  and  i\[artin  &  Yoorhies,  for  the  appellees. 

3»o  NICHOLLS,  C.  J.  Plaintiff  appeals  from  a  judgment 
of  the  district  court  in  favor  of  all  the  defendants,  l)ascd  upon 
the  verdict  of  a  jury.     The  action  was  brought  against  Angel 
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Ledoux  and  her  husband,  Edmund  Pellerin,  and  against  Lau- 
rence Martin  and  her  husband,  Joseph  Pellerin,  praying  for 
a  solidary  judgment  against  them  for  damages  sustained  by 
reason  of  certain  false  and  slanderous  charges  against  plaintiff,, 
which  he  alleges  were  maliciously  originated  and  circulated  by 
the  wives  of  the  said  Edmund  and  Joseph  Pellerin.  The  hus- 
bands were  charged  with  "having  aided  and  assisted  their  wivea 
in  the  utterance,  publication,  and  malicious  circulation  of  the 
charges,  well  knowing  at  the  time  that  they  were  false  and  ma- 
licious, and  calculated  to  inflict  great  injury  upon  him." 

The  petition  contained  the  usual  allegations  made  in  actions 
of  this  character. 

Plaintiff  averred  that  he  was  engaged  to  be  married  to  a  neat' 
relative  of  the  defendants,  with  whom  they  were  not  on  friendly 
terms,  and  disliked,  and  they  circulated  the  said  slanderous 
charges  against  him  in  order  to  ruin  his  character  and  reputa- 
tion, and  to  place  an  obstacle  in  the  way  of  his  marriage. 

^^^  Laurence  Martin  and  her  husband  answered.  They 
pleaded  the  general  issue.  They  denied  having  ever  originated, 
propagated,  or  repeated  the  alleged  slanderous  words,  rumors, 
or  utterances  set  forth  in  plaintiff's  petition,  or  even  any  in  the 
least  injurious  to  or  prejudicial  to  his  person  or  character. 
They  averred  that  some  similar  rumors  or  statements  were  made 
and  uttered  to  respondents  by  others,  not  publicly  nor  mali- 
ciously, but  rather  in  a  private  manner;  that  they  at  no  time 
repeated,  spread,  or  even  gave  credence  to  same,  but  simply 
made  inquiry  from  persons  whom  they  honestly  believed  were 
mterested  as  to  whether  or  not  such  rumors  or  statements  were 
in  fact  being  uttered  or  circulated  by  others,  but  not  in  the  least 
asserting  any  such  matters  or  rumors  to  be  true,  nor  even  in- 
sinuating a  willingness  to  believe  anything  of  the  sort.  Angel 
Lodoux  and  her  husband  made  a  similar  defense.  Edmund  and 
Joseph  Pellerin  are  brothers.  They  are  brothers  of  the  half 
blood  of  the  young  lady  to  whom  plaintiff  was  engaged  to  be 
married,  and  whom  defendants  say  in  their  brief  that  he  ha& 
feince  married. 

The  testimony  given  by  Mrs.  Edmund  Pellerin  to  the  effect 
that  tlie  statements  of  which  plaintiff  complains  were  made  to 
her  by  another  person  as  a  matter  of  fact  has  not  been  dis- 
proved. The  complaint,  therefore,  that  she  originated  the 
charge  made  against  the  plaintiff  fails.  Mrs.  Edmund  Pel- 
lerin communicated  what  she  had  heard  to  Mrs.  Paul  Brous- 
eard,  a  married  sister  of  tlie  young  lady  to  whom  plaintiff  was 
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engaged,  for  the  purpose,  as  she  told  her,  of  having  it  com- 
municated by  her  to  her  mother,  Mrs.  Adolphe  Pellerin,  then  a 
widow.  The  statements  made  in  regard  to  the  plaintiff  were 
of  the  most  serious  character.  These  reports  finally  reached 
the  young  lady  herself,  but  the  testimony  does  not  disclose  from 
whom  she  first  heard  them.  She  refers  to  a  conversation  at 
Breaux's  Bridge  with  a  person  by  the  name  of  Bouilliard,  in 
which  he  spoke  of  them  to  her,  but  she  had  evidently  been  told 
of  them  before  that  conversation.  The  presumption  is  that 
she  had  heard  of  them  from  her  mother,  Mrs.  Adolphe  Pel- 
lerin, or  her  sister,  Mrs.  Paul  Broussard,  while  on  a  visit  to 
Breaux's  Bridge,  where  they  lived.  Her  usual  residence  was  at 
Crowley,  Louisiana,  in  "*'**  the  family  of  Auguste  Ledoux,  who 
had  married  one  of  her  sisters.  On  her  return  to  Crowley  she 
informed  her  brother  in  law  what  she  had  been  told,  and  lie 
immediately  reported  the  same  to  the  plaintiff.  The  latter 
and  Auguste  Ledoux  went  immediately  to  Breaux's  Bridge  to 
trace  the  reports  to  their  origin.  They  called  upon  Mrs.  Ed- 
mund Pellerin,  and  also  upon  her  sister,  Mrs.  Joseph  Pellerin. 
The  former  told  them  that  reports  against  plaintiff  were  made 
to  her  by  a  man  who  occupied  the  same  seat  with  her  in  the 
car  as  she  was  going  from  Lafayette  to  Jennings  on  a  visit  to 
her  mother.  She  had  never  met  him  before,  and  in  the  course 
of  the  conversation  with  her  on  that  occasion  he  asked  her  name, 
and  whether  she  was  not  related  to  the  young  lady  who  was 
engaged  to  the  plaintiff,  and,  receiving  an  affirmative  reply, 
he  said  he  was  sorry,  and  in  that  connection  made  to  her  the 
statements  complained  of.  Auguste  Ledoux,  present  at  the  in- 
terview, testified  that  on  receiving  this  account  from  Mrs.  Ed- 
mund Pellerin,  plaintiff  told  her,  "Mrs.  Pellerin,  you  have 
done  nothing  but  your  duty,  because,  if  I  had  a  sister,  and  this 
matter  came  up,  I  would  have  done  the  same  thing." 

Mrs.  Edmund  Pellerin  testified  that  later  her  codefondant, 
Mrs.  Joseph  Pellerin,  asked  her  whether  she  had  not  heard  this 
report,  and  she  replied  that  she  had.  Mrs.  Joseph  Pellerin  hor- 
eelf  had  evidently  been  informed  of  the  report  relative  to  phiiu- 
tiff  by  Mrs.  Paul  Broussard  or  Mrs.  Adolphe  Pellerin,  and 
not  by  Mrs.  Edmund  Pellerin.  The  latter  seems  to  have 
acted  very  circumspectly  and  discreetly  in  not  spreading  it. 
The  report  does  not  seem  to  have  gone  beyond  the  Pellerin 
family  until  Bouilliard,  whose  wife  was  herself  one  of  that 
family,  mentioned  the  matter  to  the  young  lady  herself  in  pres- 
ence of  one  or  more  male  persons,  not  members  of  it.     If  Mrs. 


494  American  State  Eeports^  Vol.  100.     [Louisiana, 

Edmund  Pellerin  was  blameless  in  informing  Mrs.  Paul  Brous- 
gard  of  the  statement  which  she  had  heard  on  the  railroad  car, 
she  could  not  properly  be  held  responsible  for  the  subsequent 
indiscretion  or  improper  action  of  some  other  member  of  the 
family. 

We  are  satisfied  from  the  evidence  that  the  act  of  Mrs.  Ed- 
mund Pellerin  in  communicating  to  Mrs.  Paul  Broussard  what 
siie  had  heard  was  not  done  maliciously,  or  to  injure  '^^'■^  any- 
one, but,  on  the  contrary,  from  a  sense  of  duty  to  her  husband's- 
family  and  her  own.  Had  the  facts  been  such  as  had  been, 
represented  to  her,  and  had  she  remained  silent,  she  would  have 
unquestionably  been  bitterly  reproached  for  her  course.  She  did 
not  know  the  plaintiff,  or  anything  about  him.  All  that  she 
did  was  to  place  matters  before  the  family,  so  that  they  could 
be  inquired  into  and  investigated  by  those  more  nearly  and 
directly  concerned  than  she  was. 

Plaintiff  refers  to  the  decision  of  this  court  in  Buisson  v. 
Huard,  106  La.  777,  31  South.  293,  as  sustaining  his  position, 
but  the  particular  language  he  relies  upon  is  found  in  a  quota- 
tion of  authorities  from  Odgers'  work  on  Libel,  and  is  not  that 
of  this  court ;  and,  besides  that,  the  language  must  be  read  in 
connection  with  what  precedes  and  follows  it.  It  is  true  the 
author  said  that,  when  a  person  makes  an  injurious  statement 
in  regard  to  another,  in  order  to  bring  it  under  protection  as 
lacing  a  "privileged"  communication  "he  must  have  believed  in 
the  truth  of  the  statements  at  the  time  he  made  them,"  but  this 
is  followed  immediately  by  the  declaration:  "If  a  man  know- 
ingly makes  a  false  charge  against  his  neighbor,  he  cannot  claim 
privilege.     It  can  never  be  his  duty  to  circulate  lies." 

The  latter  sentence  limits  and  qualifies  the  too  broadly  stated 
proposition  that  a  man  repeating  statements  must,  in  order  to 
be  justified  in  so  doing,  have  believed  in  the  truth  of  the  same 
at  the  time  he  made  them.  It  can  be  readily  understood  that 
there  are  many  reports  received  from  others  as  to  the  truth  of 
which  the  party  hearing  them  is  entirely  ignorant,  and  is  in  no 
nosition  to  form  an  opinion,  but  which,  from  the  very  fact  of 
ieino-  in  existence,  call  for  investigation  and  inquiry,  as  the 
truthfulness  or  untruthfulness  of  the  same  will  most  closely 
affect  the  future  of  those  related  to  us  by  ties  of  relationship 
and  affection.  Of  the  correctness  of  this,  the  very  case  at  bar 
furnishes  an  illustration.  With  respect  to  charges  which  orig- 
inate with  the  party  making  and  circulating  them  the  rule  is 
much  stricter. 
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There  is  even  less  ground  for  complaint  against  Mrs.  Joseph 
Pellerin  than  there  is  against  her  sister  in  law.  She  merely  dis- 
cussed within  the  family  circle — as  she  naturally  would — a  re- 
port in  which  the  family  ^^^  would  he  greatly  concerned  should 
it  turn  out  to  he  true:  Ashton  v.  Grucker,  48  La.  Ann.  1194, 
20  South.  738.  Neither  of  the  ladies  involved  in  this  litiga- 
tion pretended  to  know  anything  as  to  the  truth  of  the  report. 
We  do  not  understand  plaintiff  to  claim  that  he  has  sustained 
the  allegations  of  the  petition  as  to  either  Edmund  or  Joseph 
Pellerin.  This  case  falls  under  the  rule  announced  in  Baysset 
V.  Hire,  49  La.  Ann.  904,  62  Am.  St.  Eep.  675,  22  South.  44, 
and  Buisson  v.  Huard,  106  La.  768,  31  South.  293. 

For  the  reasons  assigned,  the  judgment  appealed  from  is 
hereby  affirmed. 


For  Authorities  hearing  upon  the  decision  in  the  principal  case,  see 
Baysset  v.  Hire,  49  La.  Ann.  904,  62  Am.  St.  Eep.  675,  22  South.  44; 
Byam  v.  Collins,  111  N.  Y.  143,  7  Am.  St.  Eep.  726,  19  N.  E.  75;  Eude 
V.  Nass,  79  Wis.  521,  24  Am.  St.  Eep,  717,  48  N.  W.  555;  note  to 
Shurtleff  v.  Stevens,  31  Am.  Eep.  714. 


MUNTZ  V.  ALGIEES  AND  GEETNA  STEEET  EY.  CO. 

[Ill  La.  423,  35  South.  624.] 

EAILROAD — Lessor's  Liability  for  Lessee's  Negligence. — A 
street  railroad  corporation  is  liable  for  injuries  caused  by  the  negli- 
gent operation  of  the  road  by  another  corporation  to  which  it  has 
leased  it.     (pp.  500,  503.) 

P.  F.  and  W.  J.  Hennessey,  for  the  appellant. 
Frank  Edward  Eainold,  for  the  appellees. 

423  :t^ICHOLLS,  C.  J.  The  plaintiff  brought  suit  in  the 
parish  of  Orleans  against  the  Algiers  and  Gretna  Street  Eailway 
Company  (or  the  Algiers,  McDonoughville  and  Gretna  Street 
Eailway  Company)  and  the  Jefferson  Street  Eailway  Company, 
seekino'  to  recover  from  them  in  solido  tlie  sum  of  fifteen  thou- 
sand dollars,  with  legal  interest.  The  grounds  upon  which  the 
demand  was  based  are:  That  the  defendants  were  corporations 
organized  under  the  laws  of  Louisiana,  and  doing  business  as 
common  carriers  of  passengers  in  the  parish  of  Orleans,  con- 
jointly and  separately  operating  liorsecars  between  tlie  parish 
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of  Jefferson  and  the  fifth  district  of  the  parish  of  Orleans. 
That  on  or  about  the  27th  of  December,  1901,  about  7  o'clock 
in  the  evening,  in  Goldsborough  parish  of  Jefferson,  Idelia  May 
Muntz,  the  minor  child  of  the  plaintiff  aged  about  twelve  years, 
was  knocked  down  and  run  over  by  a  car  owned  and  operated 
by  the  defendants,  so  that  her  neck  and  limbs  were  broken  and 
skull  fractured,  besides  suffering  other  severe  injuries,  from 
which,  after  the  most  intense  agony,  she  died  shortly  ^^*  there- 
after. That  her  death  was  caused  by  the  fault  and  gross  negli- 
gence of  defendants,  and  by  the  fault  and  negligence  of  the 
driver  in  charge  of  the  car  which  ran  over  and  killed  her,  be- 
cause the  defendants  failed  to  provide  their  car  with  proper 
lights,  and  with  proper  appliances  and  means  to  give  signals 
and  warning  of  the  approach  of  the  car.  That  the  track  upon 
which  defendants'  car  was  operated  was  of  a  narrow  gauge,  and 
laid  on  the  public  road,  and  his  child  was  lawfully  thereon,  and 
did  not  know  and  was  not  warned  of  the  approach  of  the  car 
by  which  she  was  knocked  down  and  killed,  and  received  no 
warning  either  by  the  car  or  the  driver  thereof,  and  after  she 
was  knocked  down  and  run  over  by  the  car  the  driver  never 
stopped  it,  but  continued  on  his  journey  to  the  terminal  of  the 
road  in  Gretna;  and  the  said  driver,  if  he  had  been  attending  to 
his  duties  could  have  seen  the  child  and  have  prevented  the  act 
which  caused  her  death,  but  neglected  to  do  so ;  and  the  car  was 
running  at  an  unlawful  rate  of  speed  through  the  town  when 
it  ran  down,  mangled  and  killed  his  child.  That  the  space  be- 
tween the  tracks  of  the  railway  was  generally  used  by  the  pub- 
lic as  a  foot  passage,  and  the  child's  injuries  and  her  resulting 
death  were  not  caused  by  any  fault  on  her  part,  and  her  in- 
juries and  death  were  caused  directly  and  solely  by  the  fault 
and  gross  negligence  of  defendants  and  their  employes  and 
agents. 

The  Jefferson  Eailway  excepted  that  the  court  was  without 
jurisdiction  ratione  personae,  as  its  domicile  was  in  the  parish 
of  Jefferson,  where  the  trespass  complained  of  was  alleged  to 
have  occurred.  The  exception  was  sustained,  the  suit  as  to  that 
company  was  dismissed,  and  no  appeal  was  taken  from  the  judg- 
ment. The  Algiers  and  Gretna  Railway  Company  excepted  to* 
the  petition : 

1.  Because  the  court  was  without  jurisdiction,  and,  should 
the  exception  be  overruled  that  the  petition  was  contradictory, 
self-destructive,  and  the  allegation  in  the  petition  that  the  Al- 
giers Eailway  Company  and  the  Jefferson  Street  Railway  Com- 
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pany  were  "conjointly  and  separately  operating  horsecars"  was 
without  sense  and  meaning;  that,  as  a  matter  of  fact,  plaintiff 
was  in  possession  of  full  knowledge  concerning  its  relation  to  the 
street  railway  in  question;  that  it  leased  out  ^^  said  roadbed 
and  tracks  to  Thomas  Pickles  on  the  7th  of  March,  1903,  and 
the  cars  of  said  road  never  belonged  to  it ;  that  Thomas  Pickles 
died,  and  his  heirs  sublet  said  road  to  Peter  Meid  on  the  27th 
of  August,  1897,  by  notarial  act  before  Frank  E.  Eainold, 
notary;  that  on  the  23d  of  January,  1899,  he  leased  the  same 
to  Anthony  Eubrich  and  Anthony  Eubrich,  by  notarial  act  of 
tbe  29th  of  April,  1899,  sold  his  rights  in  and  to  the  lease  to 
the  Jefferson  Eailway  Company;  that  plaintiff  knew  that  the 
Jefferson  Eailway  Company  was  alone  operating  the  road;  that 
the  petition  disclosed  no  cause  of  action,  because  the  driver 
through  whose  carelessness  it  was  alleged  the  accident  occurred 
was  not  and  never  had  been  in  the  employ  of  the  Algiers  and 
Gretna  Eailway  Company. 

It  was  subsequently  agreed  between  plaintiff's  attorneys  and 
the  attorney  of  the  Algiers  and  Gretna  Eailroad  Company  that 
"the  exception  to  the  jurisdiction  and  the  formal  exception  of  no 
cause  of  action  were  waived,"  and  the  attorney  for  the  latter 
named  company  '"agreed  to  try  the  issue  whether  that  company 
was  lessor,  and  whether,  as  lessor,  it  could  be  held  in  any  man- 
ner for  the  accident,  as  raised  by  his  second  exception.'' 

Evidence  was  accordingly  heard  on  these  issues.  The  dis- 
trict judge  sustained  the  second  ground  of  exception  filed  by 
defendant,  and  rendered  judgment  in  its  favor  and  against  the 
plaintiff,  dismissing  his  suit.     Plaintiff  appealed. 

The  act  by  which  the  Algiers  and  Gretna  Eailroad  Company 
was  incorporated  is  not  in  the  record.  Mr.  Eainold,  as  witness, 
states  it  was  incorporated  on  the  11th  of  February,  18S2,  by  act 
before  Samuel  Flower,  notary  public;  that  the  original  francliise 
to  run  a  street  railroad  in  Algiers  was  given,  lie  thonglit.  to  a 
syndicate  of  about  fifteen  persons,  whom  he  named;  and  t]iat 
they  transferred  their  riglit  to  the  Algiers  and  Gretna  Eailroad 
Company. 

There  is  no  direct  evidence  in  tlie  record  sliowing  how  or  from 
whom  and  when  that  company  acquired,  or  claimed  to  have  ac- 
quired, otherwise  than  through  its  act  of  incorporation,  the 
right  to  operate  a  railway  for  trans])orting  freight  and  passen- 
gers outside  of  the  limit-  of  the  city  of  Xew  Orleans  Ijcyond 
and  into  the  parish  of  Jefferson  and  ^**'  over  its  roa<l-^ :  but 
there  is  copied  into  the  transcript  an  ordinance  of  the  police  jury 
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of  the  parish  of  Jefferson  (hut  with  nothing  showing  the  date 
of  its  passage)  granting  to  the  same  parties,  who  were  named 
by  Mr.  Eainold  as  composing  the  syndicate  to  whom  the  city  of 
New  Orleans  had  made  its  grant,  and  to  their  successors,  trans- 
ferees and  assigns,  the  right  of  building  and  operating,  from 
Algiers,  in  the  parish  of  Orleans,  to  the  parish  line  of  Jefferson, 
a  track  of  railroad  for  the  transportation  of  passengers  and 
freight  from  Harvey's  Canal,  into  the  parish  of  Jefferson,  to 
the  lower  line  of  that  parish.  However  this  may  be,  there  is  no 
doubt  that  the  Algiers  and  Gretna  Eailway  Company  claimed 
to  have  in  some  way  acquired  such  a  right,  inasmuch  as  on  the 
7th  of  March,  1893,  by  act  before  Frank  E.  Eainold,  it  leased 
for  ten  years  to  Thomas  Pickles,  who  was  one  of  the  parties 
named  as  forming  the  syndicates  referred  to,  "all  the  franchises 
of  the  Algiers  and  Gretna  Eailway  Company,  including  its  road- 
bed, and  the  right  to  operate  a  railway  for  transporting  freight 
and  passengers  between  the  town  of  Gretna,  in  the  parish  of 
Jefferson,  and  the  fifth  district  of  the  city  of  New  Orleans, 
formerly  known  as  Algiers,  and  the  tracks  as  laid  between  said 
terminals." 

On  the  27th  of  August,  1896,  by  act  before  Eainold,  Mrs. 
Henrietta  Cook  Pickles,  wife  of  Alexander  M.  Halliday,  and 
Mrs.  Josephine  E.  Harvey,  widow  of  Eobert  S.  Harvey,  the 
heirs  of  Thomas  Pickles,  leased  the  same  property,  under  the 
same  description  to  Peter  Meid,  and,  additionally,  "the  stables 
and  real  estate  situated  on  Bouny  street,  in  the  fifth  district  of 
New  Orleans,"  together  with  the  cars  then  used  in  the  operation 
of  said  Algiers  and  Gretna  Eailway,  which  numbered  five,  and 
the  entire  equipment  of  the  road,  for  the  term  of  five  years,  to 
begin  on  the  tenth  day  of  September,  1897,  and  to  end  on  the 
9th  of  September,  1902.  The  lessors  simultaneously  sold  and 
transferred  to  the  lessee  the  horses  and  mules — seventeen  in 
number — they  used  in  the  operation  of  the  Algiers  and  Gretna 
Company. 

On  tlie  23d  of  January,  1899,  by  act  before  Eainold,  notary, 
Peter  Meid  leased  to  Anthony  Eubrich  until  the  ninth  day  of 
September,  1902,  the  same  property,  under  the  same  description, 
Avhicli  was  leased  by  the  ^^''  Algiers  and  Gretna  Eailroad  Com- 
pany to  Thomas  Pickles;  also  the  stables  and  real  estate  in  Mc- 
Donoughville,  in  the  parish  of  Jefferson ;  also  all  the  cars  used, 
at  the  time  of  this  lease  to  Eubrich  in  the  operation  of  the  Al- 
giers and  Gretna  Eailway  Company,  and  the  entire  equipment 
of  the  road. 
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On  the  29th  of  April,  1899,  by  act  before  Eainold,  notary, 
Anthony  Rubrich  sold  and  transferred  to  the  Jefferson  Rail- 
way Company  "all  the  rights  which  he  acquired  by  reason  of  the 
notarial  contract  executed  before  Eainold,  notary,  on  the  23d 
of  January,  1899,  to  which  contract  Peter  Meid,  Anthony  Eub- 
rich,  Ella  Mills,  Mrs  Josephine  E.  Harvey  and  Mrs.  A.  M. 
Halliday  were  parties." 

The  Jefferson  Eailway  Company  was  incorporated  by  notarial 
act  before  Eainold,  notary,  on  the  4th  of  April,  1899.  The 
purposes  for  which  it  was  incorporated  were  declared  to  be: 
"To  acquire  by  lease  the  right  to  operate  and  maintain  a  railway 
system  between  Algiers,  in  the  parish  of  Orleans,  and  Gretna, 
in  the  parish  of  Jefferson;  to  operate  and  maintain  between 
said  terminals  for  the  transportation  of  passengers  and  freight; 
and  more  especially  to  acquire  all  the  right  of  Anthony  Rubrich 
under  the  contract  made  by  him  with  Peter  Meid  and  Mrs.  A. 
M.  Halliday  and  Mrs.  Josephine  E.  Harvey,  which  contract  was 
executed  before  Frank  E.  Eainold,  notary  public,  on  the  23d 
of  January,  1899 ;  and  that  this  corporation  shall  have  the  riglit 
to  acquire  such  franchises,  privileges  and  property,  both  mov- 
able and  immovable,  as  shall  be  necessary  for  its  business  or 
incidental  thereto." 

Gretna  and  McDonougliville  are  unincorporated  villages, 
situated  in  the  parish  of  Jefferson,  the  latter  between  Gretna  and 
the  upper  line  of  the  city  of  New  Orleans.  The  accident  oc- 
curred in  a  street  of  McDonoughville,  At  the  time  of  the  acci- 
dent the  only  property  owned  by  the  Algiers  and  Gretna  Rail- 
road Company  were  its  franchise  and  the  road  tracks  of  the 
road  between  Algiers  and  Gretna.  The  railroad  between  Al- 
giers and  Gretna  was  being  operated  at  that  time  by  the  Jefi'er- 
Bon  railway  over  the  roadbed  and  tracks  of  the  Algiers  and 
Gretna  Company  under  its  lease,  but  the  car  which  ran  over  the 
child  belonged  to  it,  and  the  driver  in  charge  of  the  same  was 
one  of  its  employes.  ^^^  The  theory  upon  wliieli  the  Algiers 
and  Gretna  Company  claims  to  have  been  released  from  respon- 
sibility in  the  premises  is  that,  under  the  laws  of  Louisiana,  the 
franchises  and  property  of  a  railroad  company  can  bo  mort- 
gaged and  sold,  and  that  the  rights  granted  by  tlie  city  of  Xcw 
Orleans  and  by  the  police  jury  of  the  ])aris]i  of  Jefferson  to  tlie 
syndicates  mentioned — and  which  riglits  that  company  acquired 
— ^vere  by  their  express  terms  assignable  in  character,  and  that, 
being  such,  the  company  had  the  riglit  to  make  the  lease  it  (li'l; 
that  by  so  leasing  it  was  released  from  all  obligations  resulting 


500  American  State  Reports,  Vol.  100.     [Louisiana, 

from  the  negligent  operation  of  the  road^  the  leasing  company 
being  alone  responsible.  They  cite  in  support  of  their  position 
articles  2317  and  2679  of  the  Civil  Code;  Pierce  on  Eailroads, 
283,  284;  23  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  785;  Ma- 
honey  V.  Atlantic  R.  R.  Co.,  63  Me.  68;  Ditchett  v.  Spuyten, 
67  N.  Y.  425;  Norton  v.  Wiswall,  26  Barb.  618;  Virginia  Mid- 
land Ry.  Co.  V.  Washington,  86  Va.  629,  10  S.  E.  927;  Hart  v. 
New  Orleans  etc.  R.  R.,  4  La.  Ann.  262;  McDonald  v.  Louisville 
etc.  Ry.  Co.,  47  La.  Ann.  1440,  17  South.  873;  McConnell  v. 
Lemley,  48  La.  Ann.  1438,  55  Am.  St.  Rep.  319,  20  South.  887; 
Thompson  v.  Dotterer,  105  La.  37,  29  South.  483;  Farmer  v. 
Myles,  106  La.  333,  30  South.  858 ;  Goodwin  v.  Bodcaw  Lumber 
Co.,  109  La.  1050,  34  South.  74. 

The  plaintiffs  refer  to  Morawetz  on  Corporation  Law,  1120; 
York  etc.  R.  R.  Co.  v.  Winans,  17  How.  30;  Railroad  v.  Brown, 
17  AYall.  445,  450;  Thomas  v.  Railroad  Co.,  101  U.  S.  71;  Ore- 
gon R.  R.  Co.  V.  Oregonian  Ry.  Co.,  130  U.  S.  1-39,  9  Sup.  Ct. 
Rep.  409;  Central  Transp.  Co.  v.  Pullman  Car  Co.,  139  U.  S. 
24,  11  Sup.  Ct.  Rep.  478 ;  Wyman  v.  Penobscot  etc.  R.  R.  Co., 
46  Me.  162;  Middlesex  R.  R.  Co.  v.  Boston  etc.  R.  R.  Co.,  115 
Mass.  347;  Braslin  v.  Sommerville  Horse  Ry.  Co.,  145  Mass. 
64,  13  N.  E.  65 ;  Davis  v.  Old  Colony  R.  R.  Co.,  131  Mass.  258, 
276,  41  Am.  Rep.  221;  Commonwealth  v.  Smith,  10  Allen,  455, 
87  Am.  Dec.  672;  Chicago  etc.  R.  R.  Co.  v.  Whipple,  22  111. 
105;  Abbott  v.  Johnstown  R.  R.  Co.,  80  N.  Y.  27,  36  Am.  Rep 
572;  Freeman  v.  ^^o  Minneapolis  etc.  Ry.  Co.,  28  Minn.  444, 
10  N.  W.  594;  Macon  etc.  R.  R.  Co.  v.  Mayes,  49  Ga.  355,  15 
Am.  Rep.  678. 

Referring  to  the  authorities  cited  by  the  parties  in  23  Ameri- 
can and  English  Encyclopedia  of  Law,  second  edition,  pages 
784,  785,  under  the  title  '"Railroads,"  we  fmd  that  different 
rules  have  been  adopted  in  different  jurisdictions  as  to  the  ef- 
fect upon  the  legal  liability  of  a  railroad  company,  which  had 
made  a  lease  of  its  road,  for  the  negligent  operation  of  the 
same  by  its  lessee.  The  first  rule  and  the  line  of  decisions  sup- 
porting it  are  found  on  page  784  of  that  work  under  the  head- 
ing, "Xegligent  Operation  by  Lessee — (aa)  Rule  Hobling 
Lessor  Liable."  The  second  rule  and  decisions  supporting  it, 
on  page  785,  under  the  heading  "(bb)  Rule  Denying  Liability 
of  Lessor." 

Under  the  first  of  these  headings  it  is  said:  "There  is  a  sharp 
conflict  of  authority  as  to  whether  a  lessor  of  a  railroad  is  liable 
for  injuries  to  persons  or  property  caused  by  the  wrongful  or 


Nov.  1903.]        MuxTz  V.  Algiers  etc.  Ey.  Co.  501 

negligent  acts  or  omissions  of  the  lessee  in  the  operation  of  the 
road,  so  distinguished  from  the  nonperformance  of  a  duty 
which  the  lessor's  charter  or  the  general  law  imposes  primarily 
upon  the  lessor.  There  is  one  line  of  decisions  holding  that 
the  proper  operation  of  the  road  so  as  to  avoid  injury  to  third 
persons  is  one  of  the  duties  imposed  by  the  charter  of  the  pro- 
prietary company,  and  that  it  cannot  escape  such  duty  and  the 
corresponding  liability  by  leasing  its  road  to  another,  but  that 
the  lessor  is  liable  to  any  person  who  may  be  injured  by  the 
negligence  or  wrongful  act  of  the  lessee  in  operating  the  leased 
road,  unless  the  charter  or  statute  authorizing  the  lease  ex- 
empts the  lessor  from  such  liability.  The  theory  of  these  cases 
is  not  that  the  lessee  is  to  be  regarded  as  the  agent  or  servant 
of  the  lessor,  but  that  public  policy  forbids  a  railroad  company 
thus  to  devest  itself  of  its  legal  responsibility  without  legislative 
authority." 

Under  the  second  heading  it  is  said:  '"^Opposed  to  the  rule 
just  stated  is  a  line  of  cases  holding  that  legislative  authority 
to  lease  a  railroad  implies  an  exemption  of  the  lessor  from  lia- 
bility for  the  acts  of  its  lessee,  and  that  when  a  company  had 
leased  its  road,  and  the  lessee  is  in  exclusive  possession  and  con- 
trol under  the  lease,  no  liability  *^**  attaciies  to  the  lessor  for 
any  negligent  or  wrongful  conduct  of  the  lessee  or  its  servants 
whereby  third  persons  are  injured.'' 

We  have  said  that  the  act  of  incorporation  is  not  in  tlie 
record,  but  the  whole  course  taken  in  the  ease  justifies  us  in 
assuming  that  it  is  a  street  railroad  company  created  legally  by 
notarial  act  for  the  purpose  of  constructing  and  operating  a 
railroad  for  the  transportation  of  freight  and  passengers  for 
the  public  benefit  from  Gretna,  in  the  parish  of  Jefferson,  to 
that  portion  of  the  city  of  Xew  Orleans,  parish  of  Orleans,  lying 
on  the  right  bank  of  the  Mississippi  river,  known  as  ^'Algiers."' 
When  the  incorporators  of  tliat  corporation  availed  themselves 
of  the  general  law  to  create  that  corporation,  tliey  acquired  for 
the  corporation  so  created  certain  legal  rights  and  privileges. 
They  also  bound  the  corporation  to  tlie  performance  of  certain 
acts,  and  subjected  it  and  its  property  to  certain  duties  and 
obligations  in  behalf  of  the  general  public.  The  corporation  so 
created  became  bound  to  an  acquisition  of  a  right  of  way,  and 
the  construction  thereon  over  it  of  a  roadbed  and  tracks,  and 
the  operation  of  cars  upon  the  same,  under  such  conditions  as 
to  properly  secure  the  safety  of  the  general  public.  It  became 
subjected  as  a  quasi  public  corporation  to  just  and  proper  legal 
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control  and  regulation.  These  were  primary  obligations  on  its 
part,  resulting  directly  ipso  facto  from  its  incorporation;  and 
from  those  obligations  toward  the  public  it  could  not  free  itself 
purely  at  its  own  will  by  contracts  made  with  third  parties.  It 
might  be  true  that,  so  long  as  the  corporation  remained  entirely 
inactive,  it  could  not  be  forced  into  the  active  performance  of 
these  duties  by  way  of  mandamus,  and  that  the  remedy  for  non- 
user  would  be  by  way  of  forfeiture  through  the  state  authori- 
ties; but  when  it  took  action  under  its  act  of  incorporation — - 
acquired  a  right  of  way,  constructed  a  roadbed  and  track  upon 
it,  and  placed  the  railroad  into  active  operation — it  placed  it- 
self in  a  position  where  it  could  no  longer  deal  with  matters  as 
it  might  itself  think  proper,  in  disregard  of  the  primary  obliga< 
tions  which  it  had  come  under  at  and  by  its  creation  and  in 
favor  of  the  general  public.  The  various  acts  of  acquisition 
of  property  and  secondary  franchises  by  the  corporation,  in 
necessary  aid  of  the  purposes  '*^-'-  and  objects  of  its  creation, 
im.pressed  upon  the  rights  and  property  and  secondary  fran- 
chises so  acquired,  in  favor  of  the  general  public,  certain 
rights  which  it  was  not  free  to  of  itself  set  aside  or  disregard. 
The  corporation,  through  these  acquisitions,  became  owners 
of  the  property;  but  by  the  very  tenure  of  the  character  of  this 
ownership  the  public,  as  well  as  itself,  acquired  an  interest 
therein.  Its  ownership  was  not  in  one  sense  an  absolute  owner- 
ship, giving  the  corporation  an  unrestricted  power  of  use  and 
disposition,  but  an  imperfect  ownership,  where  the  power  of  use 
and  disposition  were  hold  in  check  and  controlled  by  the  rights 
of  the  general  public  and  the  obligations  of  the  corporation. 

The  right  of  a  corporation  to  acquire  property  in  aid  of  the 
objects  of  the  incorporation  is  not  a  criterion  of  the  right  of 
the  corporation  to  use  and  dispose  of  it.  Where  the  rights  of 
property  are  successively  acquired  in  aid  of  the  objects  of  the 
corporation,  they  become  fused,  consolidated,  or  merged  into 
an  entirety  to  carry  out  the  public  purposes  for  wliich  they 
v,-ere  acquired,  and  the  corporation  is  not  permitted  thereafter 
at  its  own  mere  volition  to  separate  them  and  to  divert  them 
from  those  purposes. 

Defendant's  argument  that,  because  the  law  allows  the  prop- 
erty and  franchises  of  a  corporation  to  be  mortgaged,  and  to 
be  sold  in  foreclosure  of  the  mortgage,  it  must  be  taken  to  have 
authorized  the  leasing  of  the  same  by  the  corporation,  as  tlie 
power  to  mortgage  is  mueli  the  broader  and  more  extensive 
power  of  the  two,  and  the  maxim  that  the  less  is  included  in 
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the  greater  applies,  is  not  well  founded.  The  two  powers  arc 
not  in  the  same  line,  but  are  distinct  from  each  other,  and  it 
is  error  to  reason  from  that  standpoint.  Besides,  the  precise 
circumstances  under  which  the  property  and  franchises  are 
authorized  to  be  mortgaged  are  fixed,  and  there  existed  no  such 
condition  of  things  in  this  case  as  would  have  authorized  a 
mortgage,  still  less  a  lease. 

Defendant  urges  that  the  rights  which  it  acquired  by  trans- 
fer from  the  syndicates  were  by  their  terms  and  on  their  face 
iissignable,  and  in  leasing  the  road  they  simply  exercised  a  right 
granted  in  their  act  of  purchase  of  the  rights.  It  is  true  that, 
in  so  far  as  the  city  of  Xew  Orleans  and  the  ^'^^  police  jury  of 
the  parish  of  Jefferson  were  concerned,  they  each  agreed  that 
the  rights  and  privileges  which  they  consented  to  in  favor  of 
the  original  grantees  could  and  should  pass  to  their  assigns 
«nd  successors.  Possibly  the  city  of  New  Orleans  and  the 
parish  of  JefEerson  might  be  held  to  that  consent,  but  we  are 
not  dealing  now  with  what  both  or  either  of  those  corporations 
"would  have  the  right  to  object  to  in  the  premises.  Again,  the 
consent  of  the  city  and  the  parish  of  Jefferson  that  the  grant 
of  the  right  of  way  for  a  railroad  through  the  streets  of  Al- 
giers should  inure  to  tlie  benefit  of  the  assignees  or  successors 
of  the  original  grantee  contemplated  that  all  of  the  rights  and 
franchises  of  the  road  should  pass  as  an  entirety,  and  in  the 
interests  of  the  public,  to  those  assigns  or  successors.  They 
agreed  to  the  transmissibility  of  their  consent  to  them,  but  not 
to  a  divisibility  of  the  franchises.  The  franchises,  rights,  and 
obligations  of  the  Algiers  and  Gretna  Eailroad  Company  as  a 
•quasi  public  railroad  were  not  created  by  the  action  of  the 
police  jury  of  the  parish  of  Jefferson.  Neither  the  city  of 
kew  Orleans  nor  the  police  jury  of  Jefferson  could  alter  rights 
.and  obligations  which  s])rang  from  and  were  fixed  by  tlio  law- 
makers. The  effect  of  the  doctrine  contended  for  by  the  de- 
fendant would  be  to  permit  six  persons,  created  a  cnrpnratinn 
with  special  rights  and  privileges,  but  subjected  to  sjid-ial 
duties  and  obligations  to  the  pul)lic,  after  acquiring  ])roi)eriy 
-and  placing  itself  in  position  to  carry  out  its  functions,  itself 
to  free  the  corporation  and  its  property  from  all  liability  to 
the  public,  and  abandon  the  performance  of  any  of  its  duties, 
while  owning  its  franchises  and  property,  by  tlie  simple  process 
of  making  a  lease  to  third  parties  by  a  contract  which  would 
confer  upon  tlie  corporation  rigb.t>  against  its  lessee  wliioh 
would  prime  any  to  be  acquired  by  third  parties  for  torts  com- 
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Tnittcd  liy  the  lessee  through  the  faulty  and  negligent  opera- 
tion of  the  road.  No  such  result  could  have  heen  intended  by 
the  legislature.  Eights  transmissible  or  assignable  quoad  one 
of  the  parties  to  a  contract  are  not  necessarily  so  as  to  the 
other. 

It  is  a  general  rule  that  when  a  person,  whether  natural  or 
artificial,  luis  come  under  obligations  to  a  third  person,  he  can- 
not '*•'•*  free  himself  from  the  same  by  contract  by  delegating 
to  anotlier  the  performance  of  these  obligations,  and  changing 
(icbtors.  The  present  action  is  not  one  by  which  a  party  hold- 
ing contractual  relations  with  a  lessee  seeks  to  extend  the  ob- 
ligations of  his  contract  beyond  the  person  with  whom  he  has 
contracted  over  to  the  lessor,  but  one  ex  delicto  brought  by  a 
third  j)arty  who,  prior  to  the  injuries  received  complained  of, 
was  a  stranger  to  the  lessee. 

In  the  case  of  McConnell  v.  Ix^mley,  48  La.  Ann.  1433» 
55  Am.  St.  Tiep.  319,  20  South.  887,  cited  by  defendant,  there 
Avas  no  corijoration  involved.  The  issue  was  whether  a  private 
individual,  owning  a  building  which  he  had  leased,  could  he 
held  r('s[)onsil)le  for  damages  caused  by  the  acts  of  the  lessee. 
The  owner  of  the  building  is  liable  to  the  public  under  certain 
circunistanees,  and  when  so  lial)le  he  is  not  released  from  lia- 
bility by  reason  simj)ly  of  the  property  being  (at  the  time  that 
damage  complained  of  was  received)  under  lease.  In  that  case 
tlie  court  Avas  of  opinion  that  tlie  damages  received  were  not 
i\\\o  to  a  violation  of  the  lessor's  primary  obligation.  Had  they 
lieen,  a  different  result  would  have  heen  reached.  A  private  in- 
dividuaTs  obligation  to  the  public  is  mucli  more  restricted  than 
is  that  of  a  public  railroad  corporation.  Goodwin  v.  Bodcaw 
LuihImt  Co.,  101)  La.  1050,  34  South.  74,  presented  questions 
(lill'erent  from  those  raised  here.  That  company  was  not  a  pub- 
lie  railroad  corporation,  but  a  lumber  compiiny  owning  a  logging 
iraek  road  used  only  in  eonueetion  with  its  own  business.  It 
did  not  lease,  but  sold  outright,  a  part  of  its  property  which  it 
(lid  not  c;\vc  any  longer  to  retain  the  ownership  of.  Some  of 
tlu'  stockholders  were  inclined  to  convert  the  private  railroad 
into  a  ]niblic  one  by  the  procuring  of  public  railroad  franchises; 
oihers  weiv  not  inclined  to  do  so.  The  result  was  that  ihe  road 
in  (]iiestioii,  being  the  private  property  of  the  cor])oration,  was 
sold  to  certain  of  the  stockhol(h>rs  as  iiulividuals.  who  thereupon 
orjianized  as  a  ]niblic  railroad  corporation,  and  were  operating 
it  as  sueh  when  the  accident  complained  of  occurred. 
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We  are  of  the  opinion  that  the  judgment  appealed  from  is 
erroneous,  and  for  the  reasons  herein  assigned  it  is  hereby 
ordered,  adjudged,  and  decreed  that  said  judgment  be,  ^•*^''  and. 
the  same  is,  hereby  annulled,  avoided,  and  reversed,  and  that 
the  cause  be  reinstated  on  the  docket  of  the  civil  district  court 
for  the  parish  of  Orleans,  and  this  cause  be  remanded  to  that 
court  for  further  proceedings  according  to  law. 

The  LiabiUt!/  of  a  Lessor  Eaihoay  corporation  for  the  torts  or  negli- 
gence of  the  lessee  is  discussed  in  the  monographic  notes  to  Lee  v. 
Southern  E.  E,  Co.,  58  Am.  St.  Eep.  147-156;  Ohio  etc.  E.  E.  Co.  v. 
Dunbar,  71  Am.  Dec,  295-298;  and  the  subsequent  case  of  Harden  v. 
North  Carolina  E.  E.  Co.,  129  N.  C.  354,  85  Am.  St.  Eep.  747,  40  S.  E. 
184. 


HEBEET  V.  LAKE  CHARLES  ICE,  LIGHT  AND  WATER- 
WORKS COMPANY. 

[Ill  La.  522,  35  South.  731.] 

ELECTRIC  COMPANY— Fallen  Wire— Burden  of  Proof.— If  a 
traveler  on  a  public  street,  without  contributory  negligence,  comes 
in  contact  with  a  fallen  electric  wire,  the  burden  of  proof  is  on  the 
electric  company  to  show  that  the  wire  was  not  there  by  its  negli- 
gence,    (p.   509.) 

ELECTRIC  COMPANY— Degree  of  Care  Exacted  of.— The 
care  and  caution  required  of  electric  companies  is  not  simply  the 
ordinary  care  of  a  reasonably  prudent  man,  but  it  is  bound  to  use 
the  very  highest  degree  of  care  practicable  to  avoid  injury  to  every- 
one who  may  lawfully  be  in  proximity  to  its  wires,  and  likely  to 
come,  accidentally  or  otherwise,  in  contact  with  them.     (p.   512.) 

ELECTRIC  COMPAl^Y— Uninsulated  Wire.— If,  during  a 
storm,  a  telephone  wire,  which  was  negligently  strung,  falls  upon 
an  electric  light  wire  below  at  a  point  where  the  insulation  has  been 
worn  off,  and  burns  the  latter  wire  in  two  because  of  its  want  of 
insulation,  so  that  the  severed  ends  fall  to  the  street,  the  electric 
light  company  is  liable  for  the  death  of  a  traveler  who  comes  in 
contract  therewith,     (p.  514.) 

ELECTRIC  COMPANY- Negligence.— The  Want  of  Means  of 
an  electric  corporation  cannot  be  advanced  in  extenuation  of  its 
failure  to  place  and  keep  its  wires  in  legal  condition,     (p.  514.) 

DEATH — Ex!cessive  Damages  for  Causing. — The  damages  re- 
covered by  a  widow  for  the  death  of  her  husband,  who  was  twenty- 
one  years  of  age,  in  good  health,  industrious,  and  sober,  and  who 
gained  a  livelihood  partly  by  farming  on  a  small  traot  of  rented 
land  and  partly  as  a  laborer  in  the  field,  his  earnings  not  exceeding 
forty  dollars  per  month,  should  be  reduced  to  three  thousand  dollars 
for  the  widow  individually  and  three  thousand  in  her  capacity  as 
tutrix  for  her  child,     (p.  515.) 

Pujo  &  Moss,  for  the  appellant. 
McCoy  &  ]\Ioss,  for  tlic  appellee. 
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«23  NICHOLLS,  C.  J.  The  plaintiff,  in  her  own  behalf,  as 
widow  of  Eosalie  Hebert,  and  as  tutrix  of  their  minor  child, 
seeks  to  obtain  judgment  against  the  defendant  for  twenty-six 
thousand  and  thirty-one  dollars  as  damages  to  herself  and  to 
her  said  child  arising  from  the  death  of  her  deceased  husband, 
Eosalie  Hebert,  occasioned,  it  is  charged,  by  the  fault  of  the  de- 
fendant corporation.  She  charges  that  her  deceased  husband, 
about  eight  o'clock  on  the  evening  of  December  1,  1901,  was 
standing  near  the  southeast  corner  of  the  intersection  of  Eyan 
and  ]\Iills  streets,  two  public  thoroughfares  in  the  city  of  Lake 
Charles,  and  that  a  slight  wind  and  rain  coming  up  suddenly 
caused  him  to  seek  shelter  under  the  open  shed  just  north  of  the 
building  occupied  by  the  Lake  Charles  Carriage  and  Implement 
Company,  Limited,  at  the  northwest  corner  of  the  intersection 
of  said  streets;  that  the  darkness  being  very  great  while  cross- 
ing Eyan  street  in  a  northwesterly  direction,  just  as  he  reached 
the  sidewalk  on  the  west  side  of  said  street  and  in  front  of  said 
building  he  came  in  contact  with  a  wire  hanging  from  an  elec- 
tric light  pole  and  lying  along  the  ground,  charged  with  elec- 
tricity in  a  careless  and  negligent  manner,  and  was  instan- 
taneously killed  thereby;  that  said  wire  was  a  part  of  the  elec- 
tric light  system  owned  and  operated  by  the  defendant,  the  Lake 
Charles  Ice,  Light  and  Waterworks  Company,  and  the  wire 
which  electrocuted  her  husband  was  carrying  and  charged  with 
i)  current  of  electricity  generated  by  said  company;  that  it  was 
yt  that  time  in  a  rotten  and  decayed  condition,  and  was  stripped 
of  insulation  to  such  an  extent  as  to  leave  it  practically  bare; 
that  said  dangerous  and  defective  condition  existed  throughout 
the  said  electric  light  system — all  of  which  were  facts  well 
known  to  defendant  corporation  and  its  agents,  servants,  and 
omplo3^es  at  that  time  and  long  prior  thereto;  that  said  cor- 
poration had  been,  and  was  at  that  time,  guilty  of  the  grossest 
negligence,  and  was  actively  violating  its  charter  and  contract 
v.ith  the  city  of  Lake  Charles  and  the  ordinances  of  said  city, 
in  that  it  had  constructed  and  was  then  operating  and  main- 
taining its  electric  light  plant  in  a  careless,  improper  and 
dangerous  manner;  that  said  dangerous  and  defective  condi- 
tion of  '^~'*  said  wires  and  system  and  the  gross  negligence  of 
the  defendant  company  as  set  forth  were  the  direct,  proximate 
and  sole  causes  of  the  death  of  her  husband,  and  he  was  not 
guilty  of  any  act  of  contributory  negligence.  After  so  charg- 
ing, plaintiff  made  allegations  usual  to  such  actions,  and  prayed 
for  trial  by  jury  and  judgment. 
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Defendant  answered,  pleading,  first,  the  general  issue.  It 
admitted  that  it  was  the  owner  of  an  electric  light  system  in 
the  city  of  Lake  Charles  which  it  maintained  and  operated,  by 
means  of  which  it  supplied  both  public  and  private  illumina- 
tion. It  averred  that  its  wires  were  strung  by  virtue  of  the 
terms  of  its  franchise  with  the  city  of  Lake  Charles,  granted  in 
1891,  and  its  poles  located  at  the  direction  and  under  the  super- 
vision of  the  city  engineer.  That  long  after  the  stringing  of 
its  wires  at  the  place  designated  in  plaintiff's  petition  the 
Cumberland  Telephone  and  Telegraph  Company,  in  extending 
its  telephone  system  in  the  said  city,  strung  its  wires  at  said 
point  above  and  over  those  of  defendant.  That  on  the  night 
in  question,  at  the  place  mentioned  in  plaintiff's  petition,  one 
of  the  wires  was  burned  in  two  by  coming  in  contact  with  a 
wire  of  said  telephone  and  telegraph  company,  which  caused 
the  severed  ends  to  fall  to  the  ground.  Defendant  specially 
denied  that  the  deceased,  Rosalie  Hebert,  came  to  his  death  by 
electrocution  therefrom.  That  on  the  night  it  was  alleged 
Hebert  came  to  his  death  there  was  a  severe  tornado  or  cyclonic 
disturbance  in  the  city  of  Lake  Charles,  which  resulted  in  the 
loosening  and  unfastening  of  a  great  portion  of  the  wires  of  the 
telephone  and  telegraph  company's  system,  one  of  them  falling 
upon  and  coming  in  contact  with  the  smaller  wire  of  defendant, 
thereby  cutting  it  in  two;  and,  if  anyone  was  responsible  for 
the  alleged  death  of  said  Hebert,  it  was  the  Cumberland  Tele- 
graph and  Telephone  Company,  and  not  respondent. 

Defendant  specially  denied  that  its  electric  system  was  in 
the  condition  mentioned,  but,  on  the  contrary,  it  averred  that 
its  wires  were  new,  properly  insulated,  and  in  good  condition. 
It  averred  that  the  claim  of  the  plaintiff  was  inflated  and  un- 
founded in  law,  even  ^^^  should  defendant  be  responsible,  as 
she  sought  to  recover  judgment  based  upon  the  earning  capa- 
city of  the  deceased  on  a  life  expectancy  of  forty  years,  making 
no  allowance  for  the  loss  of  a  day,  or  for  costs  of  subsistence, 
illness,  or  any  of  the  ordinary,  usual,  and  fixed  charges  of  a 
life,  and  to  that  extent  plaintiff  was  endeavoring  to  enrich  Iier- 
gelf  at  the  expense  of  the  defendant  company;  that  plaintilf's 
claim  was  extortionate  and  extravagant,  inasmuch  as  detViid- 
ant's  plant  had  been  recently  valued  at  thirty  tliousand  dollnr-; 
by  an  expert.  That  defendant's  company  officers  hnm  ii') 
malice  against  tlie  deceased,  and  were  not  even  acquainted  witli 
him,  and  his  death,  if  chargeable  to  defendant,  could  not  ha 
made   the    basis  for    exemplary  or    punitory    damages,    wliicli, 
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though  not  decLired  upon  in  phiintiff's  petition,  apparently  con- 
gtituted  tlie  item  of  damages  asked.  That  the  night  when  He- 
hert  came  to  his  death  was  stormy,  dangerous,  and  tempestu- 
ous, and,  if  he  was  electrocuted  in  the  manner  and  form  charged 
— which  was  specially  denied — his  death  was  due  to  his  own  con- 
tril)utory  negligence  in  being  out  in  the  streets  and  moving 
from  place  to  place  under  dangerous  conditions,  which  con- 
tributory negligence  defendant  i^leaded  in  bar  of  the  action. 
The  jury  returned  a  verdict  in  favor  of  the  plaintiff  individually 
for  the  sum  of  four  thousand  dollars  and  in  her  capacity  as 
tutrix  for  four  thousand  dollars.  The  court  rendered  judgment 
in  conformity  to  the  verdict.  After  an  unsuccessful  applica- 
tion for  a  new  trial,  defendant  appealed. 

There  can  be,  in  view  of  the  evidence  adduced,  no  contention 
as  to  the  fact  that  the  deceased,  Eosalie  Hebert,  came  to  his 
death  by  coming  in  contact  with  one  of  the  copper  wires  at- 
tached to  defendant's  electric  plant  in  the  town  of  Lake  Charles,, 
which  at  the  time  of  his  doing  so  was  lying  in  one  of  the  streets 
of  the  town,  and  charged  with  electricity  generated  at  defend- 
ant's power-house,  which  was  sufficient  in  strength  to  kill,  and 
which  in  fact  did  kill,  him.  Such  a  wire  of  an  electric  com- 
pany, detached  from  the  poles  and  lying  on  the  streets  of  a 
town,  is,  ^^^  of  course,  out  of  its  proper  place,  and  those  hav- 
ing control  of  it  and  charged  with  the  legal  duty  of  taking  due 
care  of  it  were  bound  to  account  for  its  being  found  in  that  con- 
dition and  situation:  See  Maus  v.  Broderick,  51  La.  Ann.  1153, 
25  South.  977. 

Tbe  defendant  company  was  not  only  charged  by  general 
law  with  the  duty  of  seeing  that  its  wires  were  so  placed  and  so 
kept  as  to  injure  no  one,  but  they  were  accorded  by  tbe  town 
authorities  the  privilege  or  right  of  stringing  its  wires  on  its 
streets  upon  the  express  condition  that  it  should  use  the  ut- 
most precautions  in  this  respect.  An  examination  of  the  issue 
in  this  case  must  commence  with  the  recognition  of  an  abso- 
lute duty  on  the  part  of  the  corporation  of  protection  to  tlie 
pul)lic  from  things  belonging  to  it  or  in  its  custody  by  due  care. 
The  obligation  we  here  refer  to  is  especially  emphasized  in  the 
case  of  the  owners  of  buildings  and  in  a  more  general  manner 
referred  to  in  articles  C^GG,  GG7  and  670  of  the  Civil  Code,  and 
in  tbe  legal  maxim,  "Sic  utero." 

Plaintiff's  counsel  contends  that,  where  an  individual  or  a 
corporation  owns  and  operates  an  electrical  light  plant  generat- 
ing a  high    current  of     electricity,    conveying    it  by    means  of 
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overhead  wires  along  the  streets  of  a  town  or  city,  and  it  is 
£hown  that  a  traveler  upon  one  of  the  streets  came  in  contact 
with  one  of  the  wires  lying  upon  the  sidewalk  and  was  killed 
thereby,  he  being  without  contributory  negligence,  the  burden 
of  proof  is  upon  it  to  show  that  the  wire  was  without  negli- 
gence on  its  part  (res  ipsa  loquitur)  ;  and  in  support  of  that 
proposition  they  refer  the  court  to  Boyd  v.  Portland  Electric 
€o.,  44  Or.  126,  66  Pac.  576;  3  Jaggard  on  Torts,  864;  Joyce 
on  Electric  Law,  sec.  606 ;  Keasbey  on  Electric  Wires,  2d  ed., 
sec.  271;  Western  Union  Telegraph  Co.  v.  State,  82  Md.  293, 
61  Am.  St.  Eep.  464,  33  Atl.  763 ;  Haynes  v.  Raleigh  Gas  Co., 
114  N.  C.  203,  41  Am.  St.  Rep.  786,  19  S.  E.  344;  Denver  Con- 
sol.  Electric  Co.  v.  Simpson,  21  Colo.  371,  41  Pac.  499;  Moran 
v.  Corliss  Steam  Engine  Co.,  21  R.  I.  386,  43  Atl.  874;  Snyder 
V.  Wheeling  etc.  Co.,  64  Am.  St.  Rep.  922,  28  S.  E.  733,  43 
W.  Va.  661,  21  Am.  &  Eng.  Ency.  of  Law,  new  ed.,  512,513 
-and  notes;  Bigelow  on  Torts,  596;  Wharton  on  ]Sregligence, 
*27  gee.  241;  Cooloy  on  Torts,  799;  Shearman  &  Redfield  on 
Negligence,  5th  ed.,  sec.  60 ;  Clairain  v.  Western  Union  Tel.  Co., 
40  La.  Ann.  182,  3  South.  625. 

We  are  of  the  opinion  that  this  proposition  is  conservative 
and  correct.  The  owners  of  electrical  machinery  are  in  a  much 
better  position  to  know  and  be  informed  as  to  its  situation,  when 
yuch  a  condition  of  things  takes  place,  than  would  he  an  en- 
tire stranger  to  its  affairs,  who,  being  lawfully  upon  the  street, 
should  have  been  injured  hy  its  wires. 

Defendant  insists  that  it  has  in  this  case  shown  everything 
in  defense  which  it  could  be  called  upon  to  show.  It  claims 
that,  if  there  be  legal  liability  to  plaintiff  by  anyone,  it  is  l)y 
the  Cumberland  Telephone  Company;  that  the  latter  company, 
when  it  erected  its  own  poles  and  strung  its  wires,  found  de- 
fendant already  in  position  under  legal  authority,  and  u])on  it 
w^as  imposed  the  duty  of  doing  everything  tbat  should  be  neces- 
sary for  the  protection  of  life  and  property;  tbat  it  should 
have  strung  its  wires  below  that  of  the  defendant,  or.  if  it 
«trung  it  above  them,  it  should  have  availed  itself  of  every  in- 
strumentality in  its  power  and  under  its  control  to  guard 
against  the  cause  of  the  injury  in  this  case,  which  is  ascribe- 
to  the  falling  of  one  of  the  wires  of  the  telephone  company 
upon  one  of  its  own  and  burning  it  so  as  to  make  it  fall. 

For  the  purposes  of  this  case  it  may  he  conceded  that  dcfeuil- 
ant  correctlv  states  the  duty  of  the  Cundierland  Telephone  Com- 
pany imder  the  circumstances,  but  it  would  by  no  means  follow 


i;iO  American  State  Kepoets^  Vol.  100.     [Louisiana, 

as  a  legal  consequence  that  the  existence  of  that  daty  relieved 
the  defendant  company  from  its  own  duty  in  the  premises.  It 
should  have  taken  steps  itself  to  relieve  the  situation  from 
danger,  and  not  have  remained  inactive  simply  hecause  some 
other  company  had  come  to  have  legal  obligations  to  the  public 
imposed  upon  it.  If,  after  the  defendant  company  placed  its 
poles  and  strung  its  wires,  new  facts  or  conditions  arose,  mak- 
ing, in  view  of  them,  its  first  existing  status  dangerous  to  the 
public,  it  was  a  mistake  on  its  part  to  suppose  that  the  changed 
situation  would  carry  with  it  no  new  or  increased  obligations 
on  its  part  to  the  public  by  way  of  remedy. 

If  the  situation  was  such  as  would  have  enabled  it  (defend- 
ant) to  have  forced  the  ^"'^  Cumberland  Telephone  Company 
to  perform  the  duty  imposed  upon  it,  it  should  have  made  use 
of  its  power  in  that  direction,  or,  failing  that,  it  should  have 
applied  some  proper  remedy  itself. 

The  expert  witnesses  testify  that  there  was  an  easy  remedy 
at  hand  for  preventing  the  wires  of  the  two  companies  coming 
in  contact  with  each  other  at  the  points  of  crossing;  one  of 
which  was  to  erect  an  extra  pole,  known  as  a  "span  pole,"  at 
the  point  of  intersection,  and  attaching  the  wire  or  wires  to  it 
by  placing  upon  either  one  of  the  wires  a  piece  of  insulating 
material  known  as  "waterproof  wood."  Granting  that  this  was 
exacting  on  its  part  more  than  ought  to  be  called  for,  the  de- 
fendant should  certainly  have  placed  its  own  lines  in  perfect 
order  at  the  crossing  point. 

If.  as  appears  from  evidence  adduced  by  its  own  witnesses, 
the  lines  of  the  defendant  company  below  this  point  had  tlio 
insulation  upon  it  worn  off  or  taken  from  it  by  the  dragging 
b'V  the  telephone  company  of  its  wires  over  them  in  the  process 
of  its  construction  or  repairs,  the  injured  lines  should  have  been 
at  once  repaired,  and  not  allowed  to  have  remained  in  that 
dangerous  condition.  The  wires  should  have  been  insulated  in- 
dependently of  the  case  of  the  defect  or  the  quarter  from  which 
it  arose.  The  fact  that  there  were  other  lines  above  their  own 
had  the  effect  of  increasing  their  obligations,  not  of  lessening 
them.  One  of  defendant's  witnesses  (who  did  not  pretend  to 
be  an  expert,  however)  testified  that  the  object  of  insulation 
was  to  prevent  the  escape  of  electricity,  and  that  it  afforded  no 
protection  to  life.  Tb.is  is  in  direct  opposition  to  expert  testi- 
mony in  the  record,  and  to  Potts  v.  Shreveport  Belt  E.  E.  Co., 
110  La.  1,  98  Am.  St.  Eep.  452,  34  South.  103,  where  it  was 
stated  by  this  court  that  the  principal  object  of  its  use  was  for 
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that  very  purpose.  If,  as  the  defendant  urges,  there  was 
danger  to  its  own  lines  from  the  presence  of  the  telephone  com- 
pany's lines  above  and  the  danger  of  their  falling,  it  was  gross 
carelessness  on  its  part  to  have  allowed  its  wires  to  have  re- 
mained just  below  without  insulation  as  long  as  it  did. 

If  the  telephone  company  had  a  duty  to  perform,  the  defend- 
ant had  one  also  to  perform,  and  both  failed  to  perform  it,  and 
as  a  consequence  of  such  failure  a  life  was  lost.  ^^'-^  Both  cor- 
porations were  bound  in  solido,  and  the  fault  of  one  is  no  ex- 
cuse for  the  fault  of  the  other.  Defendant  seeks  to  avoid  the 
consequence  of  its  fault  by  urging  that  the  immediate,  direct, 
and  proximate  cause  of  Hebert's  death  was  a  most  unusually 
violent  storm,  which  it  had  no  reason  to  anticipate,  which  threw 
down  a  wire  of  the  telephone  company. 

Defendant's  counsel  quote  from  Keasbey  on  Electric  Wires, 
second  edition,  section  236,  to  the  following  effect:  "\\T:ien  the 
proximate  cause  of  the  injury  is  an  external  force  for  which 
the  company  is  not  responsible,  the  question  of  liability  will 
depend  on  whether  the  force  was  one  that  might  have  been  rea- 
sonably anticipated,  whether  there  was  not  negligence  in  not 
having  the  materials  strong  enough  or  sound  enough  to  resist 
it,  and  whether  the  injury  was  the  natural  and  probable  conse- 
quence of  negligence.  An  electric  light  company  that  has 
erected  its  poles  and  wires  in  the  streets  of  a  municipality  with 
the  consent  of  the  proper  authorities,  is  not  an  absolute  in- 
surer against  accident  therefrom.  It  is  only  bound  to  exercise 
care  and  diligence  in  the  erection  and  maintenance  of  the  sys- 
tem proportionate  to  the  danger,  and  when  it  has  fulfilled  this 
obligation  it  has  discharged  its  entire  duty,  and  its  liability 
ceases." 

In  support  of  this  position  they  cite  Croswell  on  Electricity, 
sec.  23G;  Denver  Consol.  Electric  Co.  v.  Simpson,  21  Colo.  371, 
41  Pac.  499;  Boyd  v.  Portland  Gen.  Electric  Co.,  37  Or.  5G7, 
62  Pac.  378.  They  quote  the  supreme  court  of  South  Carolina 
as  saying  in  the  Mitchell  v.  Charleston  Light  etc.  Co.  Case.  45 
S.  C."'  146,  22  S.  E.  767,  that  "a  company  is  charged  witli  so 
placing  its  wires  as  to  witlistand  the  ordinary  weather — rain, 
heat,  and  cold.  It  is  alleged  on  the  part  of  the  company  that 
the  wires  were  broken  in  consequence  of  a  severe  storm.  Was 
it  an  ordinarily  windy  day,  such  as  is  liable  to  occur  at  that 
time  of  the  year,  or  was  it  one  that  could  not  be  anticipated  ? 
The  law  docs  not  require  impossibilities.  If  a  cyclone  tliat  could 
not  be  anticipated  or  reasonably  be  foreseen  was  the  cause  of 


512  American  State  Eeports^  Yol.  100.     [Louisiana, 

that  wire  falling,  and  the  company  was  not  negligent  in  allow- 
ing it  to  remain  there  for  an  unreasonable  time,  then  ^^^  under 
those  circumstances  it  would  not  be  liable." 

In  the  case  at  bar  the  defendant  was  in  default  as  to  tlie  con- 
dition of  its  wires  at  the  point  where  the  accident  took  place  not 
only  as  respects  extraordinary  storms,  but  as  to  events  likely  to 
Jiappen  at  any  mom.ent  from  the  simplest  causes.  It  was  fail- 
ing, and  had  for  a  long  time  before  failed,  to  have  placed  mat- 
ters in  such  a  condition  as  was  required  of  it  affirmatively  to  do 
for  the  public  safety,  not  only  by  the  general  law,  but  as  tlif 
condition  upon  which  it  had  been  granted  the  right  or  privilege 
of  stringing  its  wires  in  the  public  streets.  Had  its  wires  been 
in  fact  in  such  a  condition  as  they  were  required  to  be  at  the 
time  of  an  extraordinary  storm,  a  different  case  would  have  been 
presented  to  us.  The  defendant  was  not  required  to  take 
extraordinary  precautions  to  meet  possible  extraordinary 
future  events,  but  it  was  expected,  if  an  extraordinary 
storm  should  arise  that  its  wires  would  protect  the  public 
as  far  as  possible,  at  least  against  the  effect  of  the  storm. 
The  care  and  true  caution  required  at  the  hands  of  the  defend- 
tint  were  not  simply  the  ordinary  care  of  a  reasonably  prudent 
man.  In  the  case  of  Fitzgerald  v.  Edison  Electric  Illuminating 
Co.,  200  Pa.  St.  540,  86  Am.  St.  Eep.  732,  50  Atl.  161,  the 
supreme  court  of  Pennsylvania  laid  down  as  tlie  rule  applical^le 
to  a  company  like  the  defendant  making  use  of  such  a  danger- 
ous agency  that  it  was  l)ound  to  know  not  only  the  extent  of  the 
danger,  but  to  use  the  very  highest  degree  of  care  practicable 
to  avoid  injury  to  everyone  who  may  be  lawfully  in  proximity 
to  its  wires,  and  liable  to  come  accidentally  or  otherwise  in  con- 
tact with  them.  The  defendant  (the  court  said),  in  accord 
with  the  common  practice  of  electric  companies,  recognizes  this 
obligation  by  insulating  its  wires;  but  the  duty  was  not  only  to 
make  the  wires  safe  by  proper  insulation,  but  to  keep  them  so 
by  constant  oversight  and  repairs.  The  same  view  was  taken 
.in  Mitchell  v.  Ealeigh  Elcc.  Co.,  129  N.  C.  166,  85  Am.  St.  Rep. 
735,  39  S.  E.  801,  where  it  was  said:  "The  association  [of 
such  a  company]  was  with  (apparently)  the  most  inoffensive 
and  harmless  piece  of  meclianism  (if  wire  can  be  classified  as 
such)  in  common  use.  In  adhering  to  the  wire,  electricity 
cives  no  warning  or  knowledge  of  its  deadly  presence. 
r,.-u  Vision  cannot  detect  it.  It  is  witliout  color,  motion,  or 
body.  Latent,  and  without  sound,  it  exists,  and,  being  odor- 
less, the  only  means  of  its  discovery  lies  in  the  sense  of  feeling 
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<;omm-unicated  through  the  touch,  which,  as  soon  as  done,  be- 
comes its  victim.  In  behalf  of  human  life  and  the  safety  of 
mankind  generally,  it  behooves  those  who  would  profit  by  the 
use  of  this  subtle  and  violent  element  of  nature  to  exercise  the 
greatest  degree  of  care  and  constant  vigilance  in  inspecting  and 
maintaining  the  wires  in  perfect  condition."  To  the  same 
effect  are  the  expressions  of  this  court  in  Potts  v.  Shreveport 
Belt  Ey.  Co.,  110  La.  1,  98  Am.  St.  Eep.  452,  34  South.  103, 
and  also  Joyce  on  Electricity  Law,  sec.  445. 

Plaintiff  maintains  that,  if  damages  is  caused  by  the  de- 
fendant's negligence  and  some  other  cause  for  which  he  is  not 
responsible,   including  "the   act   of   God,"   or   superior  human 
force  directly  intervening,  the  defendant  is  nevertheless  respon- 
:sible  if  his  negligence  is  one  of  the  proximate  causes  of  the  dam- 
:age.     Also,  where  the  negligence  of  a  defendant  contributes 
so  directly  to  the  plaintiff's  damage  that  it  is  reasonably  cer- 
tain that  the  other  cause  alone  would  not  have  been  sufficient 
to  produce  it,  the  defendant  is  liable,  notwithstanding  he  may 
not  have  anticipated  or  been  bound  to  anticipate  the  interfer- 
•ence  of  the  superior  force,  which,  concurring  with  his  own  neg- 
ligence,  produced  the  damage;   that  negligence   of   a  defend- 
:ant  resulting  in  damage  to  the  plaintiff  having  been  shown 
to   exist   prior   to   the   existence    of    a   storm,   the   burden   is 
upon  it  to  show  that  the  damage  would  have  occurred  even 
had   there  been   no   negligence   on   its   part;   that,   to    escape 
liability    under    a    plea    of    vis    major,    the    defendant    must 
show   that   it   is    free    from    contributory  fault.       In  support 
of  this  position  the  court  is  referred  to  Shearman  &  Eedtield 
on  Negligence,  5th  ed.,  sec.  39,  and  cases  there  cited;  Woodward 
V.  Abo°rn,  35  Me.  271,  58  Am.  Dec.  699;  Baltimore  etc.  E.  Co. 
V.  Sulphur  Spring,  96  Pa.  St.  65,  42  Am.  Eep.  529;  Delisle 
V.  Bourriague,  105  La.  77,  29  South.  731. 

Granting,  in  the  case  at  bar,  that  the  storm  wliieli  occurred 
on  December  1,  1902,  at  Lake  Charles,  was  of  such  unusual  se- 
verity as  to  have  caused  most  unexpectedly  the  falling  of  one 
of  the  wires  of  the  telephone  ^^^  company,  what  would  have 
been  the  effect  of  the  storm,  and  the  result  of  such  falling,  un- 
•der  existing  circumstances,  had  defendant's  wires  been  insu- 
lated? The  testimonv  adduced  goes  to  show  that  the  telephone 
wire  would  have  laid  in  contact  with  defendant's  wire  per- 
fectly harmless,  and  the  plaintiff-s  intestate  would  have  boon 
ulive  to-day,  but  that  the  telcplione  wire  falling  upon  delend- 
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ant's  uninsulated  wire  burned  it  almost  immediately  in  two, 
and  instantly  killed  plaintiff's  husband. 

We  cannot  give,  under  the  existing  conditions,  to  the  storm 
referred  to  the  defensive  force  which  defendant  attaches  to  it. 
We  think  that  notwithstanding  the  storm,  and  notwithstanding 
the  falling  of  the  telephone  wire,  Hebert  would  not  have  been 
killed  had  not  at  the  moment  of  his  death  the  telephone  wire 
come  in  contact  with  a  live  wire  of  the  defendant  company 
which  had  been  negligently  left  by  it  for  some  time  before 
without  proper  insulation,  and  therefore  the  defendant  com- 
pany must  bear  the  consequence  of  not  only  its  negligence,  but 
of  its  fault.  The  case  was  tried  by  a  jury  of  the  vicinage. 
Their  verdict  was  sustained  by  the  district  judge.  The  jury, 
the  judge,  and  the  attorneys  all  viewed  the  place  at  which  the 
accident  occurred,  and  were  in  position  to  apply  the  evidence 
to  the  situation  much  better  than  this  court  could.  We  would 
not  be  justified  in  setting  the  verdict  aside  unless  we  were  satis- 
fied it  was  clearly  wrong;  and  that  we  are  not. 

Defendant  urges  upon  us  that  the  amount  of  the  verdict  is 
too  large,  and  it  presents  to  us  for  our  consideration  the  fact 
that  the  corporation  has  paid  no  dividend,  and  is  heavily  in 
debt.  The  extent  of  its  indebtedness  is  not  disclosed,  but  the 
value  of  its  property  is  shown  to  exceed  one  hundred  and -twenty- 
five  thousand  dollars. 

The  plaintiffs  are  entitled  to  be  paid  from  that  property,  to 
the  extent  that  they  have  a  legal  claim,  as  fully  as  any  other 
creditor,  and  they  should  not  be  postponed  on  account  of  others 
So  far  as  the  want  of  means  may  have  been  advanced  in  ex- 
tenuation of  the  failure  of  the  defendant  to  have  placed  and 
kept  its  wires  in  legal  condition,  the  position  is  not  well  founded. 
A  corporation  undertaking  to  carry  on  a  business  as  danger- 
ous as  tbat  in  which  the  defendant  is  engaged  must  be  pre- 
pared to  meet  the  legal  requirements  ^^^  of  the  situation  from 
the  beginning.  It  cannot  be  permitted  to  work  its  way  for- 
ward to  a  safe  condition,  and  in  the  meantime  subject  tlie  pub- 
lic to  danger  to  life  and  limb.  The  state  does  not  guarantee 
the  stockholders  of  a  corporation  that  their  investment  sliall 
be  a  paying  one,  nor  docs  it  protect  a  corporation  from  being 
forced  either  by  direct  authority  of  the  state  or  indirectly 
through  the  execution  of  judgments  of  courts  to  place  the  prop- 
erty in  the  condition  which  safety  and  the  rights  of  the  public 
demand,  even  though  the  effect  of  so  doing  will  be  to  cause 
loss  to  the  parties  in  interest. 
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It  is  entitled  to  exact  justice,  with  discrimination  neither  for 
nor  against  it. 

The  deceased  was  about  twenty-one  years  of  age.  He  had 
been  married  about  eighteen  months.  He  left  a  widow,  who, 
so  far  as  the  record  shows,  is  without  means  of  support.  She 
has  one  child,  issue  of  the  marriage,  born  after  father's  death. 
The  deceased  was  a  man  of  small  means,  gaining  his  livelihood 
partly  by  farming  upon  a  small  tract  of  rented  land,  partly  as 
a  laborer  in  the  field.  His  earnings  are  shown  not  to  have  ex- 
ceeded forty  dollars  per  month.  He  was  a  man  in  good  health, 
sober  and  industrious.  His  expectancy  of  life  under  the  mortal- 
ity tables  was  forty  years.  In  addition  to  want  of  actual  sup- 
port for  the  future  for  herself  and  child,  she  has  lost  the  com- 
panionship and  affection  of  her  husband.  The  elements  which 
go  to  fix  the  quantum  of  damages  in  such  a  case  are  difficult 
of  ascertainment,  but  it  is  none  the  less  the  duty  of  the  court 
to  fix  the  amount  as  best  it  may  in  the  exercise  of  sound  dis- 
cretion. The  mortality  tables  are  simply  an  assistance  to  the 
court  by  way  of  estimate  or  approximation.  They  have  no  ab- 
solute probative  force.  They  may  properly  be  referred  to  by 
insurance  companies  in  making  their  contracts,  but  judgments 
of  court  cannot  be  based  absolutely  upon  them.  The  earning 
power  of  the  deceased  would  have  had  to  be  exercised  tlirougli- 
out  a  long  number  of  years,  and  under  numberless  contin- 
gencies. We  think,  in  consideration  of  all  the  facts  of  this 
case,  that  the  verdict  of  the  jury  was  for  too  large  an  amount. 
It  should  be  reduced  to  the  sum  of  three  thousand  dollars  in 
favor  of  the  plaintiff  individually  and  three  thousand  dollars 
in  her  capacity  as  tutrix. 

For  the  reasons  herein  assigned  the  amount  ^^^  of  damages 
awarded  by  the  jury  is  hereby  reduced  to  six  thousand  dollars. 
The  judgment  of  the  court  rendered  on  the  verdict  is  corres- 
pondingly reduced  to  six  thousand  dollars  as  above  stated.  As 
so  reduced  and  amended,  the  judgment  appealed  from  is 
affirmed,  at  the  costs  of  tlie  plaintiffs  and  appellees. 


DUTIES  AND  UABILITIES  OF  ELECTRIC  CORPORATIONS. 
I.     Degree  of  Care  and  Skill  Exacted  of  Electric  Companies. 

a.  The  General  Rule. 

b.  As  to  Persons  in  Public  Streets. 

c.  As  to  Patrons  and  Customers. 

1.  In  General. 

2,  Stipulations  Against  Liability. 

II.     Insulation  of  Wires, 

a.     General  Duty  and  Liability  as  to. 
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t.    At  Particular  Points  and  Places. 

c.  Against  Atmospheric  Electricity — lagihtning. 

d.  Ordinances  Requiring  Insulation. 
ni.     Notice  and  Repair  of  Defective  Wires. 

a.  Notice  of  Defects. 

b.  Repair  Thereof. 
IV.     Evidence  of  Negligence. 

a.  Admissibility  and  Sufficiency. 

b.  Presumption  of  Negligence. 

V.    Proximate  and  Remote  Cause  of  Injury. 
VI.     Contributory  and  Imputed  Negligence. 
VII.     Fallen  and  Hanging  Wires. 

a.  In  General. 

b.  Pulley  Wire  from  Arc  Lamp. 

c.  Guy  Wire. 

VIII.     Parallel  and  Intersecting  Wires. 

a.  Liability  When  They  Come  in  Contact. 

b.  In  the  Case  of  Trolley  Wires. 

IX.     What  Corporations  are  Liable  for  Negligence. 

a.  Company  Furnishing  Power. 

b.  Vendor  and  Vendee  of  Plants. 

X.,  Duty  and  Liability  of  Municipal  Corporations. 

a.  As  to  Its  Own  Wires. 

b.  As  to  the  Wires  of  Private  Corporations. 
XI.     Duty  and  Liability  of  Railway  Companies. 

XII.     Duty  and  Liability  of  Employers. 

a.  In  General. 

b.  Assumption  of  Risks  and  Contributory  Negligence. 
XIII.     Duty  and  Liability  to  Trespassers  and  Licensees. 

I.  Degree  of  Care  and  Skill  Exacted  of  Electric  Companies. 
a.  The  General  Rule — The  terms  "due  care"  and  "ordinary 
diligence,"  as  used  in  the  law  of  negligence,  are  relative  terms,  and 
mean  a  degree  of  care  commensurate  with  the  danger  involved.  In 
the  control  and  management  of  an  exceedingly  dangerous  agency, 
such  as  electricitVj  the  law  exacts  a  corresponding  degree  of  skill 
and  diligence:  Neal  v.  Wilmington  etc.  Ry.  Co.,  3  Penne.  (Del.)  467, 
53  Atl.  338;  Economy  Light  etc.  Co.  v.  Stephen,  87  111.  App.  220, 
affirmed  in  187  111.  137,  58  N.  E.  359;  Economy  Light  etc.  Co.  v.  lliller, 
203  111.  518,  68  N.  E.  72;  Ilarroun  v.  Brush  Elec.  etc.  Co.,  42  X.  Y. 
Supp.  716,  12  App.  Div.  126;  Ahern  v.  Oregon  Tel.  Co.,  24  Or.  276, 
33  Pac.  403,  35  Pac.  549.  And  care  in  this  respect  means  more  than 
mere  mechanical  skill;  it  includes  circumspection  and  foresiglit  with 
regard  to  reasona])ly  probable  contingencies:  Anderson  v.  Jersev  City 
Elec.  etc.  Co.,  63  X.  J.  L.  387,  43  Atl.  654.  The  duty  of  an  electric 
company  in  respect  to  its  wires  will,  of  course,  vary  according  to 
their  location,  the  strength  of  the  current  passing  through  them,  and 
the  like;  hut  when  the  wires  are  carrying  a  highly  dangerous  current, 
the  law  imposes  upon  the  coinpany  the  utmost  degree  of  care  in  their 
constructions,  ins])ection,  and  repair,  so  as  to  keep  them  harmless  at 
places  where  x)ersous  are   likely  to  come  in  contact  witli  tliem.     Or- 
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dinary  care  is  not  enough.  Tlie  law  exacts  the  very  highest  degree 
of  care  practicable  to  avoid  injury  to  everyone  who  may  lawfully 
te  in  proximity  to  the  wires,  and  likely  to  come,  accidentally  or 
otherwise,  in  contact  therewith.  This  is  the  doctrine  of  the  prin- 
cipal case  (ante,  p.  505),  and  also  of  Giraudi  v.  Electric  Imp.  Co., 
107  Cal.  120,  48  Am.  St.  Eep.  114,  40  Pac.  108;  Denver  Tramway  Co. 
V.  Eeid,  4  Colo.  App.  53,  35  Pac.  269;  Denver  etc.  Elec.  Co.  v.  Simp- 
son, 21  Colo.  371,  41  Pac.  499;  Macon  v.  Paducah  St.  Ky.  Co.,  23  Ky. 
Law  Eep.  46,  62  S.  W.  496;  Perham  v.  Portland  Elec.  Co.,  33  Or.  451, 
72  Am.  St.  Eep.  730,  53  Pac.  14,  24;  Crowe  v.  Nanticoke  Light  Co., 
206  Pa.   St.  374,  55  Atl.   1038. 

' '  Wires  charged  with  an  electric  current  may  be  harmless,  or  they 
may  be  in  tha  highest  degree  dangerous.  The  difference  in  this 
respect  is  not  apparent  to  ordinary  observation,  and  the  public,  there- 
fore, while  presumed  to  know  that  danger  may  be  present,  are  not 
bound  to  know  its  degree  in  any  particular  case.  The  company, 
however,  which  uses  such  a  dangerous  agent  is  bound  not  only  to 
know  the  extent  of  the  danger,  but  to  use  the  very  highest  degree 
of  care  practicable  to  avoid  injury  to  everyone  who  may  be  law- 
fully in  proximity  to  its  wires   and  liable  to  come,   accidentally   or 

otherwise,  in  contact  with  them The  duty  is  not  only  to  make 

the  wire  safe  by  proper  insulation,  bufe  to  keep  it  so  by  constant 
oversight  and  repair":  Fitzgerald  v.  Edison  Elec.  etc.  Co.,  200  Pa. 
St.  540,  86  Am.  St.  Eep.  732,  50  Atl.  161. 

In  a  recent  Tennessee  case  (Memphis  St.  Ey.  Co.  v.  Kartright,  110 
Tenn.  277,  post,  p.  807,  75  S.  W.  719),  the  court  charged  the  jury 
that  a  street-car  company  was  obligated  to  use  the  best  material, 
the  most  approved  methods  of  construction,  and  the  highest  degree 
of  care  and  skill  in  maintaining  and  keeping  the  same  in  repair, 
considering  the  dangerous  nature  of  the  appliances,  and  the  peril  to 
life  and  limb  involved  in  their  use.  It  was  insisted  that  this  was 
requiring  too  great  a  degree  of  care,  and  the  court  was  requested  to 
charge  that  the  company  was  required  to  exercise  only  a  high  degree 
of  care  in  those  respects,  and  not  the  highest.  "But,"  said  the 
supreme  court,  "we  are  of  the  opinion  that  in  view  of  the  danger 
attendant  upon  the  breaking  and  falling  of  overhead  electric  wires 
in  the  streets,  and  the  results  to  be  apprehended  to  persons  in  the 
streets,  the  company  should  be  held  to  the  highest  or  utmost  degree 
of  care  in  the  construction,  maintenance  and  operation  of  its  lines; 
and  the  court  was  not  in  error  in  so  charging."  Compare  Herzog  v. 
Municipal  Elec.  etc.  Co.,  85  N.  Y.  Supp.  712,  89  App.  Div.  569. 

However,  an  electric  company  is  not  absolutely  liable  for  injuries 
done  by  its  lines;  it  is  not  an  insurer  against  accidents  therefrom. 
But  it  is  bound  to  exercise  only  such  care  and  skill  as  is  commen- 
surate with  the  danger.  The  degree  of  such  care  and  skill,  as  has 
already  been  seen,  is  very  great,  and  varies  with  the  danger  which 
is  incurred  by  a  want   of   diligence.     The   question   of   negligence   ia 
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for  the  jury  to  decide  from  the  facts  of  each  particular  case,  save 
where  reasonable  minds  can  hardly  differ  in  their  conclusions  upon 
the  facts;  and  in  determining  the  question,  it  is  proper  for  the  jury 
to  take  into  consideration  the  location  of  the  lines,  whether  in  thickly 
or  sparsely  settled  communities,  the  use  to  which  they  are  to  be 
put,  the  harmless  or  dangerous  character  of  the  current  to  be  trans- 
mitted, their  remoteness  or  proximity  to  travelers  on  the  highway, 
and  any  other  circumstances  affecting  the  case:  Knowlton  v.  Des 
Moines  etc.  Light  Co.,  117  Iowa,  451,  90  N.  W.  818;  Boyd  v.  Portland 
Elec.  Co.,  37  Or.  567,  62  Pac.  378;  Citizens'  Ky.  Co.  v.  Gifford,  19 
Tex.  Civ.  App.  631,  47  S.  W.  1041. 

An  electric  company  in  erecting  and  maintaining  its  wires,  is  bound 
only  to  anticipate  such  combinations  of  circumstances  and  accidents 
and  injuries  therefrom  as  it  may  reasonably  forecast  as  likely  to 
happen,  taking  into  account  its  own  experience  and  practice  of  others 
in  similar  situations,  together  with  what  is  inherently  probable  in 
the  condition  of  the  wires  as  they  relate  to  the  conduct  of  its  busi- 
ness: Snyder  v.  Wheeling  Elec.  Co.,  43  W.  Va.  661,  64  Am.  St.  Eep. 
922,  21  S.  E.  733. 

b.  As  to  Persons  in  Public  Streets. — It  has  already  been  noted 
that  the  degree  of  care  and  diligence  which  the  law  imposes  upon 
electric  companies  varies  with  the  location  of  its  wires  in  respect 
to  the  likelihood  of  their  coming  in  contact  with  persons  and  animals. 
If  wires  charged  with  powerful  currents  of  electricity  are  placed  in 
public  streets  and  highway,  or  suspended  above  them,  the  danger  is 
great,  and  the  care  exercised  must  be  proportionate  thereto.  In  the 
use  of  electricity  in  such  public  places,  reasonable  care  is  great  care. 
Electric  companies  permitted  to  use  public  streets  for  their  own  pur- 
poses are  required  to  exercise  the  utmost  degree  of  care  in  the  con- 
struction, inspection,  and  repair  of  their  wires  and  poles,  to  the 
end  that  travelers  along  the  highway  may  not  be  injured  by  their 
appliances:  City  Elec.  St,  Ey.  Co.  v.  Conery,  61  Ark.  381,  54  Am. 
St.  Eep.  262,  33"  S.  W.  426;  Gannon  v.  Laclede  Gaslight  Co.,  145  Mo. 
502,  46  S.  W.  968,  47  S.  W.  907;  New  York  etc.  Tel.  Co.  v.  Bennett, 
62  N.  J.  L.  742,  42  Atl.  759;  Caglione  v.  Mt.  Morris  Elec'.  etc.  Co., 
67  N.  Y.  Supp.  660,  56  App.  Div.  191;  Haynes  v.  Ealeigh  Gas  Co., 
114  N.  C.  203,  41  Am.  St.  Eep.  786,  19  S.  E.  344;  Memphis  St.  Ey. 
Co.  V.  Kartright,  110  Tex.  277,  75  S.  W.  719. 

c.  As  to  Patrons  and  Customers. 
1.  In  General. — Thus  far  the  duty  and  liabilitv  of  electric  com- 
panies have  been  considered  in  relation  to  the  public  generally;  and, 
as  has  been  seen,  they  are  held  to  a  very  high  degree  of  care  and 
responsibility  to  all  people  without  regard  to  contractual  relations. 
When  they  undertake,  for  hire,  to  deliver  so  dangerous  an  agency 
as  electricity  into  the  houses  of  people  for  every-day  use,  great  care 
and  caution  should  be  observed — such  a  degree  thereof  as  is  com- 
mensurate with  the   danger — which   danger  is  enhanced  by  the  lack 


^ov.  1903.]     Hebert  v.  Lake  Charles  Ice  etc.  Co.  519 

of  knowledge,  by  the  consumer,  of  the  safety  of  the  means  and  ap- 
pliances employed  to  effect  the  delivery:  Alton  Illuminating  Co.  v. 
Foulds,  190  111.  367,  60  N.  E.  537.  In  Denver  Consol.  Elec.  Co.  v. 
Lawrence,  31  Colo.  301,  76  Pac,  39,  an  electric  light  company  was 
lield  liable  to  one  of  its  patrons  who  received  a  shock  of  electricity 
while  turning  on  a  light.  The  court  said:  "The  company  insists 
that  it  is  not  an  insurer,  and  that  its  obligation  is  that  of  using 
ordinary  care.  We  are  not  prepared  to  say  that  it  is  an  insurer, 
but  the  patrons  of  the  company  have  the  right  to  presume  that 
they  will  not  be  injured  in  attempting  to  use  that  which  the  company 
sells,  and  that  it  will  do  all  that  human  care,  vigilance,  and  fore- 
sight can  reasonably  do,  consistent  with  the  practical  operation  of 
its  plant,  to  protect  those  who  use  its  electric  light.  With  reference 
to  the  liahility  of  persons  or  corporations  supplying  electricity, 
Thompson,  in  his  Commentaries  on  the  Law  of  Negligence,  at  section 
796,  has  this  to  say:  'It  may  be  doubted  whether  persons  or  cor- 
porations employing,  for  their  own  private  advantage,  so  danger- 
ous an  agency  as  electricity,  ought  not  to  be  regarded  as  quasi 
insurers,  as  toward  third  persons,  against  any  injurious  consequences 
which  may  flow  from  it.  It  may  be  doubted  whether  one  who  collects, 
or  rather  creates,  so  dangerous  an  agency  on  his  own  land,  ought  not 
to  be  held  to  the  obligation  of  restraining  it,  that  is,  of  insulating 
it.  at  his  peril;  which  was  the  obligation  put  upon  land  owners  in 
respect  of  water,  which  from  its  nature  is  pressing  outward  in  all 
directions  and  continually  struggling  to  break  through  any  artificial 
barriers  by  which  it  may  be  restrained.'  " 

2.  Stipulations  Against  Liability. — Electric  companies  in  common 
with  other  corporations,  have  attempted  to  evade  their  duty  by 
stipulating  in  their  contracts  with  customers  against  liability  for 
negligence.  Public  policy,  however,  forbids  this.  Thus,  in  Denver 
Consol.  Elec.  Co.  v.  Lawrence,  31  Colo.  301,  73  Pac.  39,  it  is  decided 
that  a  company  furnishing  electricity  for  lighting  purposes  cannot 
escape  responsibility  for  negligence  by  stipulating  in  its  contracts 
with  customers  for  exemption  from  all  liability  for  damages  re- 
sulting from  the  use  of  the  light. 

11.  Insulation  of  Wires. 
a.  General  Duty  and  Liability  as  to. — Corporations  which  main- 
tain wires  carrying  dangerous  currents  of  electricity  must  exercise 
the  care  and  prudence  necessary  to  prevent  injury  at  those  places 
where  people  have  the  right  to  go,  either  for  work,  pleasure,  or  busi- 
ness. It  is  their  duty  to  use  the  highest  and  utmost  care,  consistent 
with  the  practicable  operation  of  their  plants,  properly  and  safely 
to  insulate  or  guard  their  wires  at  such  places,  and  by  constant  over- 
sight, inspection,  and  repair  to  keep  them  in  such  condition;  and 
if  they  fail  to  discharge  this  duty,  they  are  answerable  for  the  con- 
sequences.    It   is   their    duty   to    furnish    perfect   protection   at    such 
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* 
points  as  people  are  likely  to  come  in  contact  with  the  wires.  The 
exercise  of  ordinary  care  is  not  enough  to  relieve  them  from  re- 
sponsibility: McLaughlin  v.  Louisville  Elec.  etc.  Co.,  100  Ky.  173,. 
37  S.  W.  851;  O'Donnell  v.  Louisville  Elec.  etc.  Co.,  21  Ky.  Law 
Eep.  1362,  55  S.  W.  202;  Overall  v.  Louisville  Elec.  etc,  Co.,  20 
Ky.  Law  Eep,  759,  47  S.  W.  442;  Lewis  v.  Louisville  Elec.  etc.  Co., 
21  Ky.  Law  Eep.  34,  50  S.  W.  992;  Schweitzer  v.  Citizens'  etc. 
Elec.  Co.,  21  Ky.  Law  Eep.  608,  52  S.  W.  830;  Baries  v.  Louisville 
Elec.  etc.  Co.,  25  Ky.  Law  Eep.  2303,  80  S.  W.  814;  Potts  v.  Shreve- 
port  Belt  Ey.  Co.,  110  La.  1,  98  Am.  St.  Eep.  452,  34  South.  103; 
Geismann  v.  Missouri-Edison  Elec'.  Co.,  173  Mo.  654,  73  S.  W.  654; 
Fitzgerald  v.  Edison  Elec.  etc.  Co.,  200  Pa.  St.  540,  86  Am.  St.  Eep. 
732,  50  Atl.  161;  Thomas  v.  Wheeling  Elec.  Co,  (W.  Va.),  46  S.  E. 
217.  See,  too.  Griffin  v.  United  Elec.  etc.  Co.,  164  Mass.  492,  49  Am. 
St.  Eep.  477,  41  N,  E,  675;  Schultz  v.  Faribault  etc,  Elec.  Co.,  82 
Minn.  100,  84  N.  W.  631;  Enuis  v.  Gray,  34  N.  Y.  Supp.  379,  87 
Hun,  355.  And  a  person  has  a  right,  under  ordinary  circumstances, 
to  assume,  without  being  open  to  the  charge  of  contributory  negli- 
gence, that  this  duty  has  been  discharged,  if  he  does  not  know 
otherwise:  Mitchell  v.  Ealeigh  Elec.  Co.,  129  N.  C.  166,  85  Am.  St. 
Eep.  735,  39  S.  E.  801;  Perham  v,  Portland  Elec.  Co.,  33  Or.  451, 
72  Am.  St.  Eep.  730,  53  Pac.  14,  24;  Fitzgerald  v.  Edison  Elec.  etc, 
Co.,  200  Pa.  St.  540,  86  Am.  St.  Eep.  732,  50  Atl.  161;  Thomas  v. 
Wheeling  Elec.  Co.  (W.  Va,),  46  S,  E.  217.  But  this  right  to  as- 
sume that  wires  are  properly  insulated  does  not  relieve  a  lineman 
from  the  obligation  of  exercising  active  diligence  for  his  own  safety: 
Jackson  etc.  St.  E.  E.  v.  Simmons,  107  Tenn,  372,  64  S.  W.  705. 
And  this  duty  as  to  perfect  insulation  does  not  extend  to  places  where 
no  one  can  reasonably  be  expected  to  go:  Calumet  Elec.  St.  Ey.  Co. 
V.  Grosse,  70  111.  App.  381;  Hector  v.  Boston  Elec.  etc.  Co.,  174  Mass. 
212,  75  Am.  St.  Eep.  300,  54  N.  E.  539. 

b.  At  Particular  Points  and  Places. — Accordingly,  the  case  of  un- 
insulated wires  in  a  cellar  out  of  reach  until  some  one  climbs  up  on 
a  box  and  gets  his  hand  involved  in  them,  is  not  comparable  to  that 
of  leaving  uninsulated  wires  dangling  or  lying  in  the  street,  and  the 
owner  is  not  ordinarily  responsible  for  the  resulting  injuries:  Mc- 
Mullen  V.  Edison  Elec.  etc.  Co.,  34  N.  Y.  Supp.  248,  13  Misc.  Eep. 
392.  And  it  is  not  evidence  of  negligence,  so  it  is  held  in  Brush 
Elec.  etc.  Co.  v.  Lefebre,  93  Tex.  604,  77  Am.  St.  Kep.  898,  57  S.  W. 
640,  to  suspend  uninsulated  wires  over  an  awning,  which  serves 
merely  as  a  shade  and  protection  for  the  front  of  the  building  and  is 
not  used  as  a  place  of  resort  either  for  pleasure  or  for  business.  It 
is  otherwise,  however,  if  the  awning  is  a  place  where  men  are  likely 
to  go  to  work  and  make  repairs:  Eueker  v.  Sherman  Oil  etc'.  Co., 
29  Tex.  Civ.  App.  418,  68  S.  W.  818.  See,  too,  Caglione  v.  Mount. 
Morris  Elec.  etc.  Co.,  67  N.  Y.  Supp.  660,  56  App.  Div.  Eep.  191, 
where  in  removing  an  arc  lamp  from  in  front  of  a  store  an  electric 
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company  left  the  wires  in  such  shape  that  in  their  motion  against 
the  store  awning  they  wore  off  their  insulation,  so  that  the  elec- 
tricity escaped  to  the  framework  and  iron  front  of  the  building. 
This  condition  existed  for  months,  until  the  electricity  ignited  the 
awning,  and  a  person  attempting  to  extinguish  the  fire  was  killed  by 
coming  in  contact  with  the  store  front.  It  was  held  that  the  jury 
was  justified  in  finding  the  company  negligent. 

One  who  goes  upon  a  roof  over  which  electric  wires  are  stretched 
cannot  be  regarded  as  going  into  the  presence  of  known  danger  and 
assuming  the  hazards  thereof,  and  as  forfeiting  his  right  to  recover 
for  injuries  suffered  from  the  negligence  of  the  corporation  main- 
taining such  wires  in  not  keeping  them  properly  insulated:  Clements 
V.  Louisiana  Elec.  Light  Co.,  44  La.  Ann.  692,  32  Am.  St.  Eep,  348, 
11  South.  51.  See,  also,  Giraudi  v.  Electric  Imp.  Co.,  107  Cal.  120, 
48  Am.  St.  Eep.  114,  40  Pac.  108;  Steindorff  v.  St.  Paul  Gaslight  Co. 
(Minn.),  100  N.  W.  221.  Where  a  painter,  who  goes  upon  a  roof  to 
work,  props  up  with  a  board  a  defectively  insulated  wire  which 
is  in  his  way,  and  the  board  slips  while  he  is  under  the  wire  and 
he  is  killed,  the  question  of  the  negligence  of  the  electric  company 
and  of  the  contributory  negligence  of  the  painter  is  for  the  jury: 
Fitzgerald  v.  Edison  Elec.  etc.  Co.,  207  Pa.  St.  118,  56  Atl.  350. 

A  company  transmitting  a  current  of  electricity  through  wires  to 
a  converter  on  the  side  of  a  dwelling-house  near  a  balcony  on  the 
roof  of  a  part  of  the  first  story  thereof,  having  a  gutter  and 
leaders  therefrom  to  the  ground,  owes  a  duty  to  one  using  the 
balcony  to  take  care  to  prevent  the  escape  of  the  current  in  case  of 
contact  with  the  wires.  The  duty  required  in  such  a  case  includes 
making  provision  as  to  the  probability  and  possibility  of  persons 
using  the  balcony  coming  in  contact  with  the  wires:  Brooks  v.  Con- 
solidated Gas  Co.  (N.  J.  L.),  57  Atl.  396.  See,  too,  Consolidated  Gas 
Co.  v.  Brooks   (N.  J.  L.),  53  Atl.  296. 

If  an  electric  company  runs  a  wire  into  a  store,  but  leaves  it  de- 
fectively insulated  at  points  less  than  one  foot  from  the  front  of  the 
building,  and  a  boy  is  injured  by  coming  in  contact  therewith  while 
cleaning  the  roof  over  a  projecting  window,  there  is  strong  prima 
facie  evidence  of  negligence  on  the  part  of  the  company  which  should 
be  submitted  to  the  jury:  Brown  v.  Edison  Elec.  etc.  Co.,  90  Md.  400, 
78  Am.  St.  Eep.  442,  45  Atl.  182.  And  the  fact  that  one  is  injured 
by  a  naked  wire  strung  on  the  side  of  a  house  just  below  a  window 
and  within  easy  reach  of  a  person  sitting  at  the  window,  raises  a 
presumption  of  negligence  against  the  company:  Walters  v.  Denver 
Consol.  Elec.  etc.  Co.  (Colo.  App.),  6S  Pac.  117.  See  the  same  case 
in  12  Colo.  App.  145,  54  Pac.  960. 

An  electric  company  plncing  a  live  wire  in  such  close  proximity 
to  a  stairwav  as  to  menace  the  safety  of  one  who  inadvertently 
throws  his  arm  over  the  rail  of  the  stairway,  is  chargeable  with 
active,   and   not   merely   passive,   negligence.     Such   a   condition   con- 
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stitutes  a  nuisance:  Wittleder  v.  Citizens'  Elec.  etc.  Co.,  64  N.  Y. 
Supp.  114,  50  App.  Div.  478. 

Negligence  in  placing  wires  for  lighting  in  a  jail,  in  consequence 
of  which  the  building  is  burned  and  a  prisoner  therein  killed,  may 
render  the  electric  corporation  answerable  in  damages  for  his  death: 
Miller  v.  Ouray  Elec.  etc.  Co.  (Colo.  App.),  70  Pac.  447. 

In  using  a  highway  bridge  for  its  own  purposes  an  electric  com- 
pany must  exercise  a  very  high  degree  of  care;  and  in  determining 
what  precautions  are  necessary,  it  must  consider  all  the  uses  to 
which  the  bridge  is  customarily  put.  If  boys  are  accustomed  to 
use  it  for  a  bathing  place  and  diving  stage,  with  the  knowledge  and 
without  the  objection  of  the  municipal  authorities,  the  wires  must 
be  strung  over  or  across  it  with  reasonable  regard  for  their  safety: 
Nelson  v.  Branford  Light,  etc.  Co.,  75  Conn.  548,  54  Atl.  303.  A 
prima  facie  case  of  negligence  is  made  out  against  an  electric  com- 
pany where  it  appears  that,  knowing  that  a  railroad  bridge  over 
which  it  has  placed  its  wires  must,  from  time  to  time,  require  re- 
pairs, and  that,  owing  to  the  high  voltage  of  electricity  carried,  the 
wires  could  not  be  so  insulated  as  to  render  them  safe  to  persons 
coming  in  contact  with  them,  it  nevertheless  so  placed  them  that 
persons  could  not  make  such  repairs  without  coming  in  deadly  con- 
tact therewith:  Perham  v.  Portland  Elec.  Co.,  33  Or.  451,  72  Am.  St. 
Eep.  730,  53  Pac.  14,  24. 

c.  Against  Atmospheric  Electricity— Lightning. — It  has  been  said 
that  an  electric  company  in  placing  its  wires  in  a  building  is  not 
required  to  so  insulate  them  as  to  protect  against  lightning  strokes, 
or  electricity  having  its  origin  in  the  clouds  or  atmosphere:  Phoenix 
Light  etc.  Co.  v.  Bennett  (Ariz.),  74  Pac.  48.  Yet,  if  there  are  rea- 
sonable grounds  to  apprehend  that  lightning  may  be  conducted  over 
telephone  wires  to  and  into  a  house  in  which  the  company  has  placed 
its  instruments,  and  there  do  injury,  and  there  are  known  and  ap- 
proved devices  for  preventing  such  consequences,  it  is  the  duty  of 
the  company  to  make  use  of  such  devices  and  thereby  guard  against 
accidents  from  lightning:  Griffith  v.  New  England  Tel.  etc.  Co.,  72 
"Vt.  441,  48  Atl.  643.  And  where  a  telephone  company,  in  removing 
a  telephone  from  a  store,  instead  of  removing  the  wires,  merely 
cuts  them  from  the  instrument  and  twists  their  ends  together,  and 
leaves  them  hanging  in  the  building  so  that  atmospheric  electricity 
striking  the  wires  along  their  course  on  the  outside  is  conducted 
into  the  building  and  discharged  to  the  peril  of  people  and  property 
therein,  the  company  is  liable  for  the  damages  caused.  And  its  lia- 
bility is  not  confined  to  the  owner  of  the  store,  but  extends  to  his 
customers:  Southern  Boll  Tel.  etc.  Co.  v.  McTyler,  137  Ala.  601,  97 
Am.  St.  Eep.  62,  34  South.  1020.  Where  a  telephone  company  per- 
mits a  wire  to  remain  for  several  weeks  across  a  highway,  suspended 
a  few  feet  from  the  ground,  it  is  answerable  to  a  traveler  coming  in 
contact  with  it  during  an  electrical  storm,  and  injured  by  a  discharge 
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-of  electricity  attracted  from  the  atmosphere:  Southwestern  Tel.  etc. 
€o,  V.  Kobinson,  50  Ferl.  810. 

d.  Ordinance  RecLuiring  Insulation,— Where  there  is  an  ordinance 
requiring  electric  wires  to  be  insulated,  workmen  whose  duty  takes 
them  in  proximity  to  them  have  a  right  to  assume  that  the  law 
has  been  complied  with:  Knowlton  v.  Des  Moines  etc.  Light  Co.,  117 
Iowa,  451,  90  N.  W.  818;  Mitchell  v,  Kaleigh  Elec.  Co.,  129  N.  C. 
166,  85  Am,  St.  Eep.  735,  39  S.  E,  801,  The  failure  of  an  electric! 
■company  to  keep  its  wires  insulated,  as  required  by  municipal  or- 
dinance, is  prima  facie  evidence  of  negligence:  Mitchell  v.  Ealeigh 
Elec.  Co.,  129  N,  C.  166,  85  Am.  St.  Eep.  735,  39  S.  E.  801.  The  right 
to  recover  for  an  injury  received  from  an  improperly  insulated  wire 
maintained  in  violation  of  a  city  ordinance  is  not  precluded  by  the 
fact  that  the  original  position  of  the  wire  may  have  been  changed 
by  some  extrinsic  cause:  Wales  v.  Pacific  Elec,  etc,  Co.,  130  Cal,  521, 
62  Pac.  932,  1120.  An  electric  corporation  does  not  relieve  itself 
from  the  imputation  of  negligence,  where  an  ordinance  prescribes 
a  certain  kind  of  insulation  to  be  used,  by  using  another  but  less 
efficient  insulation:  Knowlton  v.  Des  Moines  etc.  Light  Co.,  117  Iowa, 
451,  90  N.  W,  818, 

in.    Notice  and  Repair  of  Defective  Wires. 

a.  Notice  of  Defects. — If  an  electric  corporation  is  conducting  its 
business  with  due  care  and  diligence,  it  is  not  liable  for  the  dangerous 
condition  of  a  wire,  as  where  it  is  defectively  insulated,  of  whieli 
it  has  no  notice:  Smith  v.  East  End  Elec.  Light  Co.,  198  Pa.  St,  19, 
47  Atl,  1123.  But  an  electric  company  must  use  due  diligence  to 
receive  information  of  the  condition  of  its  wires,  and  a  failure  to 
do  so  constitutes  negligence:  Mitchell  v,  Charleston  Light  etc.  Co., 
45  S.  C.  146,  22  S.  E.  767,  Notice  of  a  defect,  in  order  to  charge  a 
company  with  liability  therefor,  need  not  be  direct  and  express;  it 
is  enough  that  the  defect  has  existed  for  such  a  length  of  time  that 
it  should  have  been  known:  Fitzgerald  v,  Edison  Elec,  etc,  Co.,  20O 
Pa,  St,  540,  86  Am.  St.  Rep,  732,  50  Atl,  161,  Where  there  has  been 
an  abrasion  in  an  insulated  wire  for  a  considerable  period  of  time, 
the  company  will  be  presumed  to  know  its  condition:  Griffin  v.  United 
Elec,  etc,  Co.,  164  Mass,  492,  49  Am,  St.  Eep.  477,  41  N.  E.  675; 
Mitchell  v.  Ealeigh  Elec.  Co.,  129  N.  C,  166,  85  Am,  St,  Eep.  735, 
39  S,  E.  801. 

Evidence  that  an  electric  light  company  knew  at  night  that  its 
wires  were  grounded,  that  it  nevertheless  kept  its  power  up,  and 
that  next  day  a  pedestrian  was  killed  by  coming  in  contact  with  a 
live  wire  in  the  street,  is  sufficient  to  establish  gross  negligence,  and 
justify  a  verdict  and  judgment  for  punitive  as  well  as  actual  dam- 
ages: Taxarkana  etc,  Elec.  Co.  v.  Orr,  59  Ark,  215,  43  Am^  St.  Eep. 
30,  27  S.  W,  66. 

b.  Repair  of  Defects. — An  electric  company  must  promptly  remedy 
any  defects  or  breaks  in  its  wires  occasioned  by  defects  or  accidents: 
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Cook  V.  Wilmington  etc.  Elec.  Co.,  9  Houst.  (Del.)  306,  32  Atl.  643; 
Boyd  V.  Portland  Elec.  Co.,  40  Or.  126,  66  Pac.  576.  However,  by- 
acting  -with  promptness  and  diligence  it  may  exonerate  itself.  Where 
a  street  railway  company  discovers  with  reasonable  promptness  the 
sagging  of  a  trolley  wire  caused  by  the  falling  of  a  wire  belonging 
to  another,  and  immediately  takes  proper  steps  to  prevent  its  wire 
from  injuring  travelers  in  the  street,  the  company  meets  the  legal 
requirements  as  to  diligence  under  such  circumstances:  Bead  v.  City 
etc.  Ky.  Co.,  115  Ga.  366,  41  S.  E.  629, 

IV.    Evidence  of  Negligence. 

a.  Admissibility  and  Sufficiency. — If  a  person  is  injured  by  his 
"hand  coming  in  contact  with  a  defective  insulated  wire,  and  it  is 
shown  that  the  position  of  the  wire  has  not  been  materially  changed, 
the  testimony  of  a  witness  as  to  the  height  of  the  wire  where  the  in- 
jury occurred,  five  or  ten  minutes  after  the  accident,  is  competent  as 
showing  the  position  of  the  wire  at  time  of  the  injury  in  respect  to 
exposing  people  unreasonably  and  negligently  to  danger:  Gloucester 
Elec.  Co.  v.  Kankas,  120  Fed.  490.  The  clothing  worn  by  a  person 
at  the  time  of  coming  in  contact  with  a  wire  is  admissible  as  tend- 
ing to  illustrate  the  manner  in  which  the  injury  was  caused:  Quincy 
Gas  etc.  Co.  v.  Baumann,  203  111.  295,  67  N.  E.  807. 

In  an  action  for  injuries  alleged  to  have  been  caused  by  the  fall- 
ing of  a  live  wire  on  a  bicycle  rider,  it  is  error  to  grant  a  nonsuit 
because  the  facts  testified  to  are  incredible  and  impossible,  when  it 
is  not  shown  by  science  and  common  knowledge  that  the  testimony — 
the  case  involving  electrical  phenomena — is  false:  Walters  v.  Syra- 
cuse etc.  Ry.  Co.,  178  N.  Y.  50,  70  N.  E.  98. 

b.  Presumption  of  Negligence. — Proof  that  a  live  electric  wire  is 
broken  and  lying  or  hanging  in  the  public  streets,  and  that  injury 
results  from  contact  therewith,  makes  out  a  prima  facie  case  of  neg- 
ligence against  the  electric  company:  Gannon  v.  Laclede  Gaslight  Co., 
145  Mo.  502,  46  S.  W.  968,  47  S.  W.  907;  Newark  Elec.  etc.  Co.  v. 
Ruddy,  6.2  N.  J.  L.  505,  41  Atl.  712,  affirmed  in  63  N.  J.  L.  357,  46 
Atl.  1100;  Snyder  v.  Wheeling  Elec.  Co.,  43  W.  Va.  661,  64  Am.  St. 
Rep.  922,  28  S.  E.  733.  "Since  the  wire  which  caused  the  injury  would 
not,  presumably,  have  parted  and  fallen  down,  in  the  ordinary  course 
of  events,  unless  it  was  either  defective  or  improperly  stretched  or 
fastened,  it  is  reasonable  to  presume  that  its  position  in  the  street  is 
owing  to  one  or  all  of  these  causes.  It  must  be  assumed  that  a  suit- 
able wire,  properly  put  up,  would  not  be  a  menace  to  travelers  on 
the  highway;  otherwise,  the  operation  of  a  light  plant  by  wires  sup- 
ported by  poles  in  the  streets  of  a  city  would  be  ipso  facto  a  nuisance, 
and  an  unauthorized  interference  with  the  rights  of  the  public.  If,. 
therefore,  the  wires  break  and  fall  down,  that  fact  in  itself  affords 
reasonable  evidence  of  negligence  either  in  the  use  of  defective  wires 
or  in  the  manner  of  putting  them  up,  and  calls  upon  the  defendant  to 
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show  fhat  it  was  without  fault":  Boyd  v.  Portland  Elec.  Co.,  40  Or. 
126,  66  Pae.  576.     See,  too,  the  principal  case,  ante,  p.  505. 

A  later  utterance  of  the  Oregon  court  on  this  question  will  be  found 
in  Chaperon  v.  Portland  Gen.  Elec.  Co.,  41  Or.  39,  67  Pac.  928,  to  this 
effect:  "The  other  question  involves  the  doctrine  of  res  ipsa  lo- 
quitur— the  thing  speaks  for  itself.  The  only  evidence  adduced 
touching  the  negligence  of  the  defendant  in  allowing  and  permitting 
its  wire  to  become  broken  and  remain  suspended  upon  a  public  street 
is  of  the  simple  fact  that  it  was  found  so  broken  and  suspended, 
and  that  injury  to  the  horse  ensued,  no  attempt  being  made  to  show 
the  cause  of  the  fracture,  or  to  show  any  act  of  commission  or  omis- 
sion, carelessly  or  negligently  suffered  on  the  part  of  the  defendant, 
conducing  thereto.  Was  this  sufficient?  The  defendant  was  engaged 
in  the  transmission  and  utilization  of  a  subtle  and  dangerous  energv 
over  and  along  a  public  street  by  means  of  machinery  and  appliances 
presumably  under  its  exclusive  management  and  control,  because  the 
erection  and  maintenance  of  the  system  by  the  defendant  has  been 
admitted  by  its  pleadings.  The  dangerous  character  of  the  business 
imposed  upon  the  defendant  a  very  high  degree  of  care  in  the  main- 
tenance of  its  apparatus  and  appliances  in  a  secure  and  safe  con- 
dition, and  thus  to  guard  against  the  danger  of  accident  to  those 
in  the  lawful  use  and  enjoyment  of  the  street.  Under  these  condi- 
tions, when  the  plaintiff  had  shown  the  fracture  and  the  unsafe  con- 
dition in  which  the  wire  was  found  (being  suspended  upon  a  public 
street),  and  that  injury  actually  ensued  therefrom,  he  was  relieved 
from  the  necessity  of  going  further  and  showing  such  facts  as  would 
exclude  all  other  hypotheses  or  possibility  (as  that  it  was  not  due  to 
the  carelessness  or  unlawful  acts  of  any  third  person,  or  other  cause), 
because  the  most  natural  and  reasonable  inference  therefrom  is  that 
the  wire  would  not  have  parted  or  been  out  of  repair,  and  the 
nccidcnt  would  not  have  happened,  but  for  the  neglect  of  duty  en- 
joined upon  the  defendant;  thus  taking  the  case  out  of  the  general 
rule  of  law  that  the  mere  proof  of  an  accident  raises  no  presumption 
of  negligence.  The  defendant's  primary  responsibility,  because  of 
the  high  degree  of  care  with  which  it  was  charged;  the  likelihood 
that  the  condition  would  not  have  existed,  in  the  ordinary  course,  if 
due  care  had  been  observed;  and  its  exclusive  control  and  manage- 
ment of  the  system,  so  that  the  plaintiff  had  not  adequate  or  equal 
facilities  with  the  defendant  for  ascertaining  or  showing  from  whence 
the  real  and  actual  cause  of  the  parting  of  the  wires  arose — conjunc- 
tively operated  to  relieve  the  plaintiff  from  the  necessity  of  showing 
more  in  the  first  instance.  Such  a  showing  made  for  him  a  prima 
facie  case,  and  imposed  upon  the  defendant  the  burden  of  making 
it  appear  that  the  unsafe  and  insecure  condition  of  the  wire  was  not 
due  to  any  negligence  upon  its  part;  and  this  it  could  do  by  showing 
due  observance  of  that  degree  of  care  enjoined  upon  it,  and,  if  it  had 
succeeded  in  that  respect,  it  should  have  been  exonerated.  This  is 
within  the  doctrine  of  res  ipsa  loquitur — the  defendant  being  requirc'l 
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to  give  sucli  evidence  as  would  exonerate  it — and  fhe  plaintiff  was 
relieved  from  the  burden  of  proving  the  nonexistence  of  an  adequate 
explanation  or  excuse."  For  limitations  on  this  doctrine,  see  Boyd 
V.  Portland  Elec.  Co.,  41  Or.  336,  68  Pac.  810. 

The  falling  of  a  trolley  wire,  attended  with  injuriovis  consequences,. 
is  held  to  raise  a  presumption  of  negligence  on  the  part  of  the  street 
railway  company  in  O 'Flaherty  v.  Nassau  Elec.  E.  E.  Co.,  54  N.  Y. 
Supp.  96,  34  App.  Div.  74,  affirmed  in  165  N.  Y.  624,  59  N.  E.  1128; 
Smith  v.  Brooklyn  Heights  E.  E.  Co.,  81  N.  Y.  Supp.  838,  82  App.  Div. 
531;  Memphis  St.  Ey.  Co.  v.  Kartright,  110  Tenn.  227,  post,  p.  807,. 
75  S.  W.  719.  And  evidence  that  the  breaking  of  trolley  wires  at  a 
street  intersection  was  caused  by  the  trolley  pole  slipping  from  the 
trolley  wire  and  striking  against  the  cross-wires,  and  that  such  slip- 
ping is  a  matter  of  hourly  occurrence  in  the  operation  of  the  railway,, 
does  not  relieve  the  company  of  the  imputation  of  negligence,  but 
rather  brings  it  out  more  clearly:  Clancy  v.  New  York  etc.  E  E.  Co.,. 
81  N.  Y.  Supp.  875,  82  App.  Div.  563.  Where  a  guy  wire  of  an 
electric  railway  breaks  and  falls  to  the  ground  in  a  public  street, 
though  the  fall  is  caused  by  the  stroke  of  a  trolley,  there  arises  against 
the  company  a  presumption  of  negligence,  which,  unless  rebutted,  en- 
titles one  who  is  injured  thereby  to  recover  damages:  Chattanooga 
Elec.  Ey.  Co.  v.  Mingle,  103  Tenn.  667,  76  Am.  St.  Eep.  703,  56  S.  W. 
23. 

The  above  doctrine  is  applied  in  Clarke  v.  Nassau  Elec.  E.  E.  Co.,. 
41  N.  Y.  Supp.  78,  9  App.  Div.  51,  to  the  following  state  of  facts:  A 
horse  being  driven  along  the  street  stepped  upon  one  of  the  rails  of 
an  electric  railway,  sprang  into  the  air,  and  fell  down  and  died  in  a 
few  minutes.  The  driver,  on  rushing  to  the  horse's  head  and  seizing 
the  hames  of  the  harness,  received  a  powerful  shock  of  electricity. 
Said  the  court:  "The  fact  that  the  defendant  brought  electricity  into 
the  street  for  use  as  a  motive  power,  and  the  fact  that  electricity 
so  employed  was  capable  of  escaping  in  such  a  way  as  to  produce  the 
casualty  which  actually  took  place,  were  sufficient,  taken  together,  ta 
justify  the  inference  that  the  accident  was  due  to  the  agency  of  the 
defendant,  in  the  absence  of  proof  that  it  was  otherwise  caused.     The 

maxim  res  ipsa  loquitur  is  directly  applicable The  doctrine  of 

res  ipsa  loquitur  simply  calls  upon  the  defendant  after  proof  of  the 
accident  to  give  such  evidence  as  will  exonerate  him,  if  any  there  be, 
and  relieves  the  plaintiff  from  the  burden  of  proving  the  nonexistence' 
of  an  adequate  explanation  or  excuse."  Tliis  case  is  approved  in 
Dyer  v.  Buffalo  Gen.  Elec.  Co.,  46  N.  Y.  Supp.  874,  20  App.  Div.  124. 

V.     Proximate  and  Remote  Cause  of  Injury. 

The  question  of  what  is  the  proximate  cause  of  an  injury  occasion- 
ally arises  where  a  wire  of  one  electric  corporation  falls  across  the 
wire  of  another  corporation,  with  disastrous  consequences.  The  prin- 
cipal case,  ante,  page  505,  affonls  iin  iiiiistration  of  this,  where  it  is  hold 
that    if,    during    a  storm,  a    telephone    wire,  which    was    negligently 
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strung,  falls  upon  an  electric  light  wire  below  at  a  point  where  the 
insulation  has  been  worn  off,  and  burns  the  latter  wire  in  two  because 
of  its  want  of  insulation,  so  that  the  severed  ends  fall  to  the  street, 
the  electric  light  company  is  liable  for  the  death  of  a  traveler  who 
comes  in  contact  therewith;  for  the  falling  of  the  telephone  wire 
upon  the  wire  below  would  have  been  attended  with  no  disaster  but 
for  the  uninsulated  condition  of  the  latter  and  that  condition  is  to 
be  ascribed  as  the  proximate  cause  of  the  death.  The  respective  lia- 
bility of  the  two  negligent  companies  in  cases  of  this  nature  will  re- 
ceive further  consideration  under  t'he  head  of  "Parallel  and  Intersect- 
ing Wires,"  post.  See,  also,  Consolidated  Elec.  etc.  Co.  v.  Koepp,  64 
Kan.  735,  68  Pac.  608-.  In  Elliott  v.  Allegheny  etc.  Light  Co.,  204  Pa. 
St.  568,  54  Atl.  278,  it  is  held  that  where  a  painter,  in  falling  from  a 
ladder  clutches  a  wire  left  without  insulation,  the  fall  is  the  proxi- 
mate cause  of  the  accident. 

VI.    Contributory  and  Imputed  Negligence. 

A  cause  of  action  for  injuries  suffered  through  the  negligence  of 
an  electric  corporation,  in  the  matter  of  its  wires,  may  be  barred  by 
the  contributory  negligence  of  the  person  injured.  Whether  or  not 
there  is,  in  a  given  case,  such  contributory  negligence  is  usually  a 
question  for  the  jury:  Texarkana  Gas  etc.  Co.  v.  Orr,  59  Ark.  215, 
43  Am.  St.  Eep.  30,  27  S.  W.  66;  Bergin  v.  Southern  New  Eng.  Tel. 
Co.,  70  Conn.  54,  38  Atl.  888;  Cosgrove  v.  Kennebec  Light  etc.  Co.,  98 
Me.  473,  57  Atl.  841;  Eegan  v.  Boston  Elec.  etc.  Co.,  167  Mass.  406, 
45  N.  E.  743;  Proctor  v.  San  Antonio  St.  Ey.  Co.,  2G  Tex.  Civ.  App. 
148,  62  S.  W.  938,  939.  Thus,  if  one  touches  a  wire  to  demonstrate 
the  correctness  of  his  judgment  that  it  is  not  dangerous,  he  cannot 
recover  for  injuries  sustained:  Anderson  v.  Jersey  City  Elec.  etc. 
Co.,  64  N.  J.  L.  664,  46  Atl.  593;  Wood  v.  Diamond  Elec.  Co.,  185 
Pa.  St.  529,  39  Atl.  1111.  Though,  of  course,  one  touching  a  wire 
where  the  insulation  is  worn  off  cannot  be  adjudged  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  where  it  appears  that  he  did 
not  know  that  the  wire  was  damaged  nor  that  it  was  an  electric 
wire:  Griffin  v.  United  Elec.  etc.  Co.,  164  Mass.  492,  49  Am.  St.  Eep. 
477,  41  N.  E.  675.  A  person  who  comes  in  contact  with  an  electric 
wire  in  the  necessary  and  lawful  discharge  of  his  duties  will  not  on 
that  account  be  regarded  as  guilty  of  contributory  negligence,  if  it 
is  the  duty  of  the  owner  of  the  wire  to  keep  it  insulated,  and  this 
duty  has  been  neglected,  and  there  is  nothing  in  the  appearance  of 
the  wire  to  indicate  such  neglect  to  the  person  injured,  although 
he  has  been  warned  to  be  careful  of  the  wires  and  keep  away  from 
them:  Clements  v.  Louisiana  Elec.  etc.  Co.,  44  La.  Ann.  692,  32  Am. 
St.  Eep.  348,  11  South.  51. 

A  person  traveling  in  a  public  street  or  highway  has  a  right  to 
assume  that  it  is  free  from  dangerous  obstacles,  and  the  fact  that 
he  comes  in  contact  with  an  electric  wire  suspended  or  lying  therein, 
the  presence  of  which  he  does  not  observe,  does  not,  of  itself,  eatub- 
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lish  contributory  negligence  on  his  part:  Brush  Elec.  etc.  Co.  v. 
Kelley,  126  Tnd.  220,  25  N.  E.  812;  Suburban  Elec.  Co.  v.  Nugent, 
58  N.  J.  L.  658,  34  Atl.  1069;  Hovey  v.  Michigan  Tel.  etc.  Co.,  124 
Mich.  607,  83  N.  W.  600;  Devlin  v.  Beacon  Light  Co.,  192  Pa.  St. 
188,  43  Atl.  962.  Ordinarily,  the  question  of  contributory  negligence, 
in  such  a  case  is  for  the  jury,  and  not  for  the  court:  Lloyd  v.  City 
etc.  Ry.  Co.,  110  Ga.  165,  35  S.  E.  170. 

A  person  injured  while  attempting  to  remove  a  fallen  wire  from 
his  premises  in  order  to  protect  them  is  held  not  guilty  of  contribu- 
tory negligence  in  Leavenworth  Coal  Co.  v.  Eatchford,  5  Kan.  App. 
150,  48  Pac.  927.  And  in  Dillon  v.  Allegheny  etc.  Light  Co.,  179  Pa. 
St.  482,  36  Atl.  164,  where  a  telephone  company  left  a  broken  wire 
in  the  street,  and  a  policeman,  in  trying  to  remove  it  with  his  mace, 
■was  killed,  the  company  was  held  liable.  But  where  a  wire  breaks 
and  falls  in  the  street,  and  a  storekeeper  approaches  with  pliers  to 
cut  it,  and  a  young  man  follows  him  and  knows  the  danger  of  con- 
tact with  the  wire,  but  nevertheless  winds  a  handkerchief  about 
his  hand  and  reaches  over  the  storekeeper's  shoulder  and  takes  hold 
of  the  wire,  he  is  chargeable  with  contributory  negligence  as  a  mat- 
ter of  law:  Frauenthal  v.  Laclede  Gaslight  Co.,  67  Mo.  App.  1. 

If  an  experienced  employe  of  an  electric  company  neglects  to  use 
rubber  gloves,  and  brings  his  hands  in  contact  with  wires  obviously 
not  insulated,  the  company  cannot  be  held  answerable  for  the  con- 
sequences: Junior  v.  Missouri  Elec.  etc.  Co.,  127  Mo.  79,  29  S.  W. 
988.  So,  where  an  experienced  lineman  of  a  telephone  company 
comes  in  contact  with  the  wire  of  an  electric  light  company,  which 
has  been  strung  on  the  telephone  poles  and  from  which  the  insula- 
tion has  been  worn  off  near  the  pole  which  he  climbs  and  for  several 
feet  on  each  side,  he  knowing,  or  being  able  to  know  by  ordinary 
diligence,  that  the  wire  was  exposed,  no  recovery  can  be  had  for 
his  resulting  death:  Columbus  E.  E.  Co.  v.  Dorsey  (Ga.),  46  S.  E. 
635.  Where  one  about  to  take  down  wires  is  warned  and  cautioned 
by  his  employer,  but  disregards  the  same,  he  cannot  be  considered, 
in  the  event  of  his  injury,  as  exercising  due  care  for  his  own  safety: 
Tri-City  Ey.  Co.  v.  Killeen,  92  111.  App.  57. 

A  railroad  brakeman  who,  well  knowing  the  presence  of  electric 
wire  hanging  so  low  over  the  track  as  to  interfere  with  a  person 
standing  on  the  tops  of  cars,  attempts  to  pass  from  the  top  of  one 
car  to  the  top  of  another,  when  there  is  no  urgent  or  imperative 
necessity  to  justify  such  a  risk,  is  chargeable  with  such  contributory 
negligence  as  will  bar  a  recovery  for  injuries  sustained,  in  an  action 
against  the  owner  of  the  wires:  Dausville  St.  Car  Co.  v.  Watkins, 
97  Va.   713,   34   S.   E.   884. 

If  a  mother  takes  her  boy  upon  a  roof  in  the  evening  to  look  into 
an    adjoining    theater,    and    she    warns    other   persons    there   present 
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from  touching  an  electric  wire,  but  the  boy  touches  it  at  an  exposed 
point  when  it  is  brought  near  him,  his  contributory  negligence  bars 
his  right  to  recover  for  injuries  sustained,  if  he  is  old  enough  to 
know  better,  and  if  he  is  too  young  to  realize  the  danger  of  his 
course,  his  mother's  negligence  in  taking  him  to  a  place  of  danger 
may  be  imputed  to  him:  Mayor  etc.  of  Cumberland  v.  Lottig,  95 
Md.  42,  51  Atl.  841.  But  a  child  of  ten  years  of  age  is  not  charge- 
able with  contributory  negligence  because  he  takes  hold  of  a  wire 
in  a  street  charged  with  a  deadly  current  of  electricity,  if  there  is 
nothing  from  which  an  adult  could  have  inferred  that  the  wire  was 
carrying  any  current  at  all:  Haynes  v.  Raleigh  Gas  Co.,  114  N.  C. 
203,  41   Am.   St.   Eep.   786,   19   S.   E.   344. 

Of  one  ignorant  of  the  danger  that  may  result  from  contact  with 
electric  wires,  a  less  degree  of  care  is  demanded  to  avoid  injury 
than  is  required  if  he  had  been  informed  of  the  danger.  One  is 
required  to  use  no  more  care  for  his  own  safety  than  is  usual  under 
similar  circumstances  among  careful  and  prudent  persons  of  the 
class  to  which  he  belonp's.  The  same  degree  of  care  is  not  exacted 
of  an  ignorant  person  as  is  demanded  of  one  better  educated:  Giraudi 
V.  Electric  Imp.  Co.,  107  Cal.  120,  48  Am.  St.  Rep.  114,  40  Pac.  108. 

VII.    Fallen  and.  Hanging  Wires. 

a.  In  General. — Evidence  that  an  electric  wire  has  fallen  in  a 
public  street,  and  that  injuries  have  resulted  therefrom,  makes  a 
prima  facie  case  of  nesrligence  against  the  electric  company  and 
castsi  the  burden  on  it  to  show  that  the  condition  of  the  wire  is 
not  due  to  its  fault:  See  "Presumption  of  Negligence,  ante,  524.  How- 
ever, if  a  person  breaks  down  the  wires  of  an  electric  company,  it 
will  not  be  answerable  for  an  injury  received  by  him  while  handling 
the  wires  so  broken,  because  it  maintained  or  renewed  the  current 
through  them:  Newark  Elec'.  etc.  Co.  v.  McGilvery,  62  N.  J.  L.  451, 
41  Atl.  955.  The  liability  for  fallen  wires  will  be  discussed  further 
under  the  head   of  "Parallel  and  Intersecting  Wires,"  post. 

b.  Pulley  Wire  from  Arc  Lamp. — An  electric  corporation  which 
maintains  a  pulley  wire  for  hoisting  and  lowering  an  arc  lamp  with- 
out proper  insulation,  and  allows  it  to  come  in  contact  with  the 
feed  wires,  thereby  becoming  charged  with  a  deadly  current,  is 
guilty  of  negligence  in  respect  to  a  boy  who  passes  along  the  side- 
walk and  takes  hold  of  the  wire  where  it  passes  around  the  reel 
on  the  pole  at  a  point  some  four  or  five  feet  from  the  ground:  Lex- 
ington Ry.  Co.  V.  Fain,  24  Ky.  Law  Rep.  1443,  71  S.  W.  628.  "We 
think  it  a  self-evident  proposition,"  remarked  the  court,  "that  it 
was  the  duty  of  the  appellant,  in  using  the  streets  of  the  city  of 
Lexington,  by  permission  of  the  municipal  authorities,  for  purposes 
of  private  gain,  to  so  conduct  its  business  as  not  to  injure  persons 
jjassing   along   such   streets,   and   to   keep   the  highways   occupied   by 
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their  apparatus  in  substantially  the  same  condition  as  to  convenience 
and  safety  as  they  were  in  before  such  occupancy.'' 

c.  Guy  Wire. — If  a  guy  wire  supporting  a  trolley  wire  falls  and 
becomes  charged  with  electricity,  the  owner,  after  notice,  is  liable 
for  not  protecting  the  public  against  it:  Neal  v.  Wilmington  etc.  Ky, 
Co.,  3  Penne.  (Del.)  467,  53  Atl.  338.  Indeed,  where  the  guy  wire 
of  a  railway  company  breaks  and  falls  to  the  ground  in  a  public 
street,  though  the  fall  is  caused  by  the  stroke  of  the  trolley,  a  pre- 
sumption of  negligence  arises  against  the  company,  which,  if  not 
rebutted,  entitles  one  who  is  injured  thereby  to  recover:  Chattanooga 
Elee.  Ky.  Co.  v.  Mingle,  103  Tenn.  667,  76  Am.  St.  Eep.  703,  56  S.  W. 
23.  An  electric  company  is  under  the  duty  to  exercise  all  reasonable 
precaution  against  passing  a  dangerous  current  through  a  guy  wire 
attached  to  a  pole  on  a  vacant,  uninclosed  lot  in  a  densely  populated 
portion  of  the  city:  New  Omaha  etc.  Light  Co.  v.  Johnson  (Neb.), 
93  N.  W.  778.  Evidence  that  a  boy  seventeen  years  old  knew  that 
the  guy  wire  of  an  electric  light  post  carried  a  current  of  electricity, 
and  that  he  placed  his  hand  on  it  after  being  warned  by  a  younger 
companion,  does  not  conclusively  establish  contributory  negligence, 
where  it  appears  that  the  wire  had  been  charged  with  electricity  for 
several  days,  with  notice  to  the  owner,  and  that  it  had  been  handled 
frequently  by  various  persons  during  that  time,  and  a  few  minutes 
before  by  the  boy,  without  harm:  South  Omaha  Waterworks  Co.  v. 
Vocasek,  62  Neb.  710,  87  N.  W.  536. 

VIII.  Parallel  and  Intersecting  Wires. 
a.  Liability  When  They  Come  in  Contact. — A  corporation,  in 
stringing  wires  of  a  dangerous  voltage,  must  be  regardful  of  the 
presence  of  other  wires  and  of  the  possibility  of  its  own  wires  charg- 
ing or  coming  in  contact  with  them.  It  must  use  due  care  and 
diligence,  not  only  to  prevent  such  contact  or  charging,  but  to  dis- 
cover and  prevent  its  continuance  even  when  caused  by  the  negli- 
gence of  others.  And  it  must  be  mindful  that  the  wires  of  other 
corporations  may  from  time  to  time  require  the  attention  of  line- 
men and  other  workmen:  Atlanta  Consol.  St.  Ey.  Co.  v.  Owings,  97 
Ga.  663,  25  S.  E.  377;  Paine  v.  Electric  etc.  Co.,  72  N.  Y.  Supp.  279, 
64  App.  Div.  477;  International  Light  etc.  Co.  v.  Maxwell,  27  Tex. 
Civ.  App.  294,  65  S.  W.  78.  "That  the  ownership  of  the  wire,"  to 
quote  from  a  recent  Pennsylvania  decision,  "is  not  controlling  as 
to  the  liability  for  an  injury  caused  by  coming  in  contact  with  it 
is  determined  by  the  class  of  cases  in  which  it  is  held  that  an  elec- 
tric railway  company  or  an  electric  light  company  is  responsible  for 
an  injury  where  it  negligently  permits  its  wire  to  come  in  contact 
with  another  company's  telephone  or  telegraph  wire,  which  trans- 
mits the  current  and  thereby  causes  an  accident.  This  is  a  sound 
rule  and  is  reeotrnizod  in  many  jurisdictions:  City  Elec.  etc.  Ey.  Co. 
v.  Conery,  61  Ark.  381,  51  Am.  St.  Eep.  262,  61  S.  W.  381;  Western 
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Union  Tel.  Co,  v.  State,  82  Md.  293,  51  Am.  St.  Eep.  464,  33  Atl.  763; 
Electric  Ey.  Co.  v.  Shelton,  89  Tenn.  423,  24  Am.  St.  Kep.  614,  14 
S.  W.  863;  Block  v.  Milwaukee  etc.  Ey,  Co.,  89  Wis.  371,  46  Am. 
St.  Eep.  849,  61  N.  W.  1101.  These  cases  liold  it  to  be  the  duty  of 
electric  companies  to  use  care  not  only  to  keep  their  own  wires  in 
proper  condition  and  repair,  but  also  to  prevent  their  coming  in 
contact  with  other  wires,  which,  by  becoming  charged  with  and 
transmitting  the  electric  current,  may  cause  an  injury.  "When  an 
injury  results  under  such  circumstances,  the  electric  company  is  re- 
sponsible by  reason  of  the  negligent  control  of  its  wires,  regardless 
of  the  ownership  of  the  wire  that  transmits  the  current  to  the  per- 
son who  is  injured.  In  the  case  at  bar,  the  electric  current  was  not 
tian&mitted  by  the  company's  wire  coming  in  contact  with  another 
"wire  which  caused  the  plaintiff's  injury,  but  it  "was  carried  on  a 
■wire  connected  by  the  company  with  its  own  feed  wire  for  the  very 
purpose  of  transmitting  the  current  which,  by  reason  of  the  non- 
insulation  of  the  wire,  injured  the  boy.  With  much  greater  reason, 
therefore,  should  the  defendant  company  in  this  ease,  under  like 
circumstances,  be  held  liable  for  the  transmission  of  its  current 
through  another's  wire,  than  where  the  electric  company's  current 
is  communicated  to  the  wire  by  negligent  contact":  Daltry  v.  Media 
Elec,  etc.  Co.,  208  Pa.  St,  403,  57  Atl,  833, 

When  one  is  injured  while  taking  down  a  dead  wire,  which  does 
not  belong  to  the  defendant,  by  its  breaking  and  coming  in  contact 
with  a  defectively  insulated  wire  of  the  defendant,  the  latter  is 
liable,  although  the  accident  would  not  have  happened  but  for  a 
defect  in  the  wire  which  broke:  San  Antonio  Gas  etc.  Co.  v.  Speegle 
(Tex.  Civ,  App.),  60  S.  W,  884.  And  if,  during  a  storm,  a  telephone 
wire,  which  was  strung  negligently,  falls  upon  an  electric  light  wire 
below  at  a  point  where  the  insulation  has  been  worn  off,  and  burns 
the  latter  wire  in  two  because  of  its  want  of  insulation,  so  that  the 
severed  ends  fall  to  the  street,  the  electric  light  company  is  liable 
for  the  death  of  a  traveler  who  comes  in  contact  therewith:  See 
the  principal  case,  ante,  page  505, 

It  is  the  duty  of  a  corporation  maintaining  an  uninsulated  tele- 
graph wire  to  use  reasonable  care  that  it  does  not  come  in  contact 
with  a  highly  charged  electric  light  wire,  and  there  remain  till  it 
wears  off  the  insulation  of  the  latter  wire  and  diverts  the  current 
from  it  to  the  danger  of  those  "who  may  touch  the  telegraph  "vvire 
or  another  wire  with  which  it  may  come  in  contact:  Hamilton  v. 
Bordertown  Elec.  etc.  Co.,  68  N.  J.  L.  85,  52  Atl,  290.  Telegraph 
and  telephone  companies  are  answerable  in  damages  to  a  person  in- 
jured by  a  wire  suspended  from  one  of  their  poles  by  their  permis- 
sion, and  which,  becoming  broken,  falls  across  the  feed  wire  of  an 
electric  railway  company,  and,  becoming  charged  with  electricity,  is 
thrown  against  such  person  while  in  the  street:  Western  Union  Tel. 
Co.  V.  State,  82  Md.  293,  51  Am.  St.  Eep.  464,  33  Atl.  763.     See,  also, 
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Ahem  v.  Oregon  Tel.  Co.,  24  Or.  276,  33  Pac.  403,  35  Pac.  549.     See, 
too,  Western  Union  Tel.  Co.  v.  Thorn,  64  Fed.  287, 

Where  the  electric  wires  of  different  companies  come  in  contact, 
as  in  the  case  of  telephone  or  telegraph  and  electric  light  companies, 
they  may  be  held  jointly  liable  for  injuries  resulting  to  third  per- 
sons from  their  concurring  acts  of  negligence:  Economy  Light  etc. 
Co.  V.  Hiller,  203  111.  518,  68  N.  E.  72;  Cumberland  Tel.  etc.  Co.  v. 
Ware,  24  Ky.  Law  Kep.  2519,  74  S.  W.  289.  Both  corporations,  it  is 
said  by  the  Louisiana  court  in  the  principal  case,  are  bound  in  solido, 
and  the  fault  of  one  is  no  excuse  for  the  fault  of  the  other. 

It  is  negligence  on  the  part  of  an  electric'  light  company  to  so 
string  its  wires  that  those  of  one  circuit  cross  those  of  another, 
so  that  a  slight  sagging  of  one  wire  will  bring  it  in  contact  with 
another,  and  to  maintain  one  as  a  live  circuit  while  employes  are 
set  at  work  handling  with  bare  hands  the  wires  of  the  dead  one  so 
crossing  those  of  the  live  circuit:  Kraatz  v.  Brush  Elec.  etc.  Co.,  82 
Mich.  457,  46  N.  W.  787.  Where  a  broken  wire  hangs  to  a  pole  of 
an  electric  light  corporation,  and  a  small  wire  extends  from  such 
wire  to  a  point  on  an  electric  wire  where  the  insulation  is  worn  off, 
and  transmits  a  dangerous  current  of  electricity  to  the  hanging  wire, 
the  company  is  liable  to  one  coming  in  contact  therewith,  after  the 
condition  has  existed  some  two  weeks,  while  on  the  sidewalk:  Wehner 
V.  Lagerfelt,  27  Tex.  Civ.  App.  520,  66  S.  W.  221, 

b.  lu  the  Case  of  Trolley  Wires — It  is  the  duty  of  a  corporation 
maintaining  comparatively  harmless  electric  wires,  such  as  telephone 
wires,  to  use  reasonable  care  to  prevent  them  from  coming  in  con- 
tact with  naked  wires  carrying  powerful  electric  currents;  and  it  is 
the  duty  of  a  corjioration  maintaining  an  uninsulated  powerfully 
•charged  wire,  such  as  a  trolley  wire,  to  protect  its  wire  from  such 
contact  by  using  a  degree  of  care  commensurate  with  the  probable 
■consequences  of  a  want  of  such  protection:  New  York  etc.  Tel.  Co.  v. 
Bennett,  62  N.  J.  L.  742,  42  Atl.  759.  If  an  electric  street  railway 
€ompan;^  and  a  telephone  company  concurrently  maintain  two  wires 
so  related  to-  each  other  and  so  erected  that  one  is  likely  to  fall 
across  the  other  and  occasion  damage  to  life  or  property,  it  is  the 
common  duty  of  both  companies  to  abate  the  dangerous  condition, 
where  the  danger  is  within  the  concurrent,  common  knowledge  of 
both,  and  they  are  jointly  liable  for  injuries  caused  by  a  contact  of 
the  wires,  especially  when  they  allow  tliem  to  remain  in  that  condi- 
tion: McKay  v.  Southern  Bell  Tel.  Co.,  Ill  Ala.  337,  56  Am.  St.  Eep. 
59,   19  South.  695. 

A  street  railway  companv  may  be  hold  liable  whore  a  telephone 
wire  stretched  above  its  trolley  wire  falls  upon  the  trolley  and 
ccnducts  electricity  therefrom  to  the  injury  of  one  coming  in  contact 
w^th  tlie  teleplione  wire:  City  Elec.  St.  Ey.  Co.  v.  Conery,  61  Ark. 
381,  54  Am.  St.  Rep.  262,  33  S.  W.  426.  Speaking  of  the  duty  and 
liability  of  electric  companies,  the  court  said:  "This  duty  is  not 
limited  to  keeping  their  own  wires  out  of  the  streets,  or  other  public 
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highways,  hut  extends  to  the  prevention  of  the  escape  of  the  dan- 
gerous force  in  their  service  through  any  wires  "brought  in  contact 
with  their  own,  and  of  its  transmission  thereby  to  anyone  using 
the  streets.  Only  in  this  way  can  the  public  receive  that  protection 
due  it  while  exercising  its  rights  in  the  highways  in  or  over  which 
electric  wires  are  suspended."  "Where  an  uninsulated  span  wire  is 
maintained  in  such  a  manner  that  it  is  likely  to  come  in  contact 
with  a  trolley  wire,  the  railway  company  may  be  held  answerable 
for  the  consequences:  McAdam  v.  Central  Ky.  etc.  Co.,  67  Conn.  445, 
35  Atl.  341.  In  Kankakee  Elec.  Ry.  Co.  v,  Whittemore,  45  111.  App. 
484,  where  a  telephone  wire  fell  on  a  trolley  wire  and  completed 
a  circuit,  and  a  trolley  pole  of  the  railway  company's  car  knocked 
the  wire  on  a  horse,  the  railway  company  was  held  responsible. 

If  persons  negligently  cause  a  telephone  wire  to  fall  and  remain 
across  a  trolley  wire,  where  it  could  come  in  contact  with  passing 
animals,  charged  with  electricity  from  the  trolley,  their  negligence 
is  the  proximate  cause  of  an  injury  to  an  animal  coming  in  contact 
with  the  wire,  and  it  is  of  no  consequence  that  the  negligence  of  the 
owner  of  the  trolley,  in  not  providing  fenders  against  the  telephone 
wires,  was  a  conjunctive  cause  of  the  accident:  Jones  v.  Finch,  128 
Ala.  217,  29  Soiith.  182. 

c.  Duty  to  Place  Guards  Over  "Wires.— If  an  electric  corporation 
places  wires,  designed  to  carry  powerful  currents  of  eleetrifity,  in 
a  street  where  there  are  telephone  wires  above,  thus  making  the 
telephone  wires,  which  before  were  harmless,  dangerous,  it  would 
seem  clear  that  the  duty  of  the  electric  company  requires  it  to 
guard  its  wires  so  that  a  falling  telephone  wire  will  not  come  in 
contact  with  them.  The  obligation  of  the  telephone  company  in 
the  premises  is  not  so  palpable,  but  probably  it  also  exists:  Eowe 
V.  New  York  etc.  Tel.  Co.,  66  N.  J.  L.  19,  48  Atl.  523;  Electric  Ey. 
Co.  v.  Shelton,  89  Tenn.  423,  24  Am.  St.  Rep.  614,  14  S.  W.  863; 
Richmond  etc.  Ey.  Co.  v.  Eubin  (Va.),  47  S.  E.  834.  There  are  de- 
cisions, however,  to  the  effect  that  it  cannot  be  said,  as  a  matter 
of  law,  that  it  is  the  duty  of  an  electric  railway  to  place  guards 
over  its  trolley  wires  in  such  a  way  as  to  prevent  telephone  wires, 
in  the  event  of  their  falling,  from  coming  in  contact  with  the  trol- 
ley wire:  Albany  v.  "Watervliet  etc.  E.  E.  Co.,  27  N.  Y.  Supp.  848, 
76  Hun,  136;  Block  v.  Milwaukee  St.  Ey.  Co.,  89  Wis.  371,  46  Am. 
St.  Rep.  849,  61  N.  W.  1101.  But  although  a  railway  company 
erects  and  maintains  its  trolley  wire  in  the  manner  that  other  trol- 
ley wires  are  erected  and  maintained  by  many  prudent  and  well- 
managed  corporations  conducting  a  similar  business  in"  other  cities, 
it  is  negligent  where  it  knowingly  suffers  a  wire  of  a  telephone  com- 
pany to  be  suspended  above  its  own  in  a  condition  likely  to  fall 
across   its   own,   involving   danger   to   persons   and    property    in     the 
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street,  without   providing  proper  safeguards:     McKay    v.    Southern 
Bell  Tel.  Co.,  Ill  Ala.  337,  56  Am.  St.  Kep.  59,  19  South.  695. 

Where  a  wire  passes  under  a  heavy  limb  of  a  tree  in  a  highway, 
and  it  is  charged  with  a  powerful  electric  current,  the  duty  of  the 
electric  company  requires  it  to  guard  the  wire  so  as  to  prevent  its 
being  broken  by  the  possible  falling  of  the  limb:  Spires  v.  Middle- 
sex etc.  Power  Co.  (N.  J.  L.),  57  Atl.  424. 

IX.    What  Corporations  are  Liable  for  Negligence. 

a.  Company  Furnishing  Power.— It  has  been  hold  the  duty  of  an 
electric  company  to  see  that  a  street  railway  company  to  which  it 
furnishes  power  has  its  wires  insulated:  Thomas  v.  Marysville  Gas 
Co.,  108  Ky.  224,  56  S.  W.  153.  On  the  other  hand,  it  has  been 
held  that  if  one  engages  contractors  to  wire  his  property,  and  sub- 
sequently engages  a  lighting  company  to  light  the  premises,  the  lat- 
ter company  is  not  answerable  for  injury  by  fire  occasioned  by 
negligent  wiring:  National  Fire  Ins.  Co.  v.  Denver  etc.  Elec.  Co. 
(Colo.  Apr).),  63  Pac.  949.  The  Kentucky  decision  is  questioned, 
and  the  Colorado  decision  approved,  in  Memphis  Consol.  etc.  Elec. 
Co.  V.  Speers  (Tenn.),  81  S.  W.  595,  where  it  is  decided  that  if  an 
electric  company  contracts  to  furnish  electricity  to  illuminate  a 
sign,  but  has  no  interest  in  nor  control  of  the  wires  and  appliances 
conducting  the  electricity  to  the  sign,  it  is  not  accountable  for  the 
escape  of  the  electricity  from  the  wires,  in  consequence  of  which 
a  horse  is  killed  by  reason  of  some  defect  in  construction  or  in- 
sulation. 

b.  Vendor  and  Vendee  of  Plant. — In  the  case  of  Gordon  v.  Ash- 
ley, 79  X.  Y.  Supp.  274,  77  App.  Div.  525,  reversing  70  N.  Y.  Supp. 
1038,  34  Misc.  Eep.  743,  it  appears  that  Ashley  contracted  to  fur- 
nish a  village  with  electricity  for  lights,  and  built  a  plant  for  that 
purpose.  He  then  sold  the  plant  to  a  corporation  of  which  he  be- 
came the  president  and  the  holder  of  a  majority  of  the  stock.  Af- 
ter this  transaction  a  man  was  killed  by  a  negligently  maintained 
wire.  The  sole  relation  between  Ashley  and  the  corporation  seems 
to  have  been  that  of  vendor  and  vendee,  and  after  the  transfer  the 
corporation  operated  the  plant  and  performed  the  lighting  contract 
with  the  consent  of  the  village.  It  was  held  that  Ashley  was  not 
answerable  for  the  casualty  on  the  ground  that  he  controlled  the 
plant,  notwithstanding  that,  according  to  his  contract  with  the  vil- 
lage, he  had  no  right  to  assign  such  contract  without  the  consent, 
by  resolution,  of  the  board  of  trustees,  which  was  not  passed  until 
after  the   accident. 

A  complaint  against  a  telephone  company  alleging  that  the  plain- 
tiff was  injured  by  lightning  conducted  into  his  building  on  account 
of  the  defective  condition  of  the  company's  wires,  is  insufficient, 
if  it  is  also  alleged  that  the  defect  was  occasioned  by  the  removal 
of   a  telephone  belonging   to   another   corporation   of    which    the   de- 
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fendant  is  the  successor,  and  it  is  not  shown  that  the  defendant 
created  the  dangerous  condition,  or  had  an  opportunity  to  put  the 
wires  in  proper  condition  before  the  accident:  Scheiber  v.  United 
Tel.  Co.,  153  Ind.  609,  55  N.  E.  742.  But  when  one  electric  light 
■corporation  purchases  the  plant  of  another  company  and  con- 
tinues its  business,  it  impliedly  contracts  with  its  customers  and 
the  public  that  it  will  use  such  appliances  and  care  as  are  known  to 
the  business  to  protect  them  from  injury;  and  it  is  answerable  to 
anyone  who,  without  fault  on  his  own  part,  sustains  damage  for  its 
failure  to  do  so:  Waller  v.  Leavenworth  Light  etc.  Co.,  9  Kan.  App. 
501,  61  Pac.  327. 

X.    Duty  and  Liability  of  Municipal  Corporations. 

a.  As  to  Its  Own  Wires — Municipal  corporations  in  using  highly 
dangerous  agencies,  such  as  electricity,  must  exercise  care  commen- 
surate with  the  danger  to  prevent  injuries  to  persons  and  property. 
"The  degree  of  care,  prudence,  and  foresight  exacted  of  them  is  per- 
haps not  less  than  that  exacted  of  private  corporations:  Owens- 
iDoro  V.  Knox,  25  Ky,  Law  Kep.  680,  76  S.  W.  191;  Emery  v. 
Philadelphia,  208  Pa.  St.  492,  57  Atl.  977.  And  the  fact  that  such 
tin  agency  is  used  or  supervised  under  the  police  power  does  not 
-excuse  negligence  in  its  use:  Herron  v.  Pittsburg,  204  Pa.  St.  509,  93 
Am.  St.  Kep.  798,  54  Atl.  311,  where  a  city  is  held  liable  for  injuries 
•sustained  by  a  traveler  in  the  street  coming  in  contact  with  a  broken 
police-call  wire.  See,  also,  Twist  v.  Kochester,  55  N.  Y.  Supp.  850, 
-37  App.  Div.  307,  affirmed  in  165  N.  Y.  619,  59  N.  E.  1131,  where  a 
•city  ia  held  responsible  for  injuries  sustained  by  a  wire  called  a 
^'patrol  line,"  broken  and  dangling  in  the  street.  If  the  disturbed 
-condition  of  a  city  telephone  and  fire  alarm  system  indicates  to  the 
city  authorities  that  the  fire  alarm  wire  may  be  broken  and  down 
in  the  street,  it  is  their  duty  to  investigate  the  cause  of  the  dis- 
turbance to  ascertain  if  the  wire  is  dangerous  in  obstructing  the 
■street;  and  notice  of  a  disturbance  of  the  system  occasioned  by  the 
±re  alarm  wire  being  broken  and  down  is  notice  of  the  obstruction  of 
the  street:  Emporia  v.  Burns,  67  Kan.  52o',  73  Pac.  94. 

b.  As  to  the  Wires  of  Private  Corporations It    is    the  duty    of 

municipal  corporations  to  exercise  a  careful  supervision  over  the 
■adjustment  and  maintenance  in  and  over  its  streets  of  the  electric 
wires  and  apparatus  of  private  corporations;  and  if  they  neglect 
this  duty  and  fail  to  remedy  defects  or  abate  dangerous  conditions, 
■after  notice,  in  such  electric  systems,  they  may  be  held  answerable 
for  the  consequences:  Decatur  v.  Hamilton,  89  111.  App.  561;  Mooney 
V.  Luzerne  Borough,  186  Pa.  St.  161,  40  Atl.  311.  In  these  two  cases 
injuries  were  sustained  from  broken  wires.  But  it  is  held  in  Denver 
V.  Sherret,  88  Fed.  226,  .lustiee  Thayer  dissenting,  that  a  city  is  not 
chargeable  with  the  duty  of  inspecting  the  structures  of  au  oleetric 
light  company  and  maintaining  them  in  a  safe  condition,  to  the  same 
-extent  as  though  they  were  erected  by  the  city;   but  that    its   duty 
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embraces  no  more  than  a  general  supervision  of  the  corporation,  and 
it  IS  answerable  for  dangerous  conditions  only  when  it  has  been  negli- 
gent after  notice,  actual  or  constructive,  of  such  conditions. 

A  city  and  a  lighting  company  may  be  joined  in  one  action  where 
a  wire  breaks,  falls  down,  and  remains  in  the  street  for  three  weeks, 
there  causing  injury  to  a  passer-by.  Both  are  presumed,  from  the 
lapse  of  time,  to  have  notice:  Kansas  City  v.  File,  60  Kan.  157,  55 
Pac.   877. 

A  city  is  negligent  in  permitting  an  are  lamp,  though  not  owned 
or  operated  by  it,  to  be  suspended  four  or  five  feet  above  the  side- 
walk of  a  public  street,  and  some  fourteen  inches  outside  a  railing 
of  two  iron  pipes  three  or  four  feet  high,  without  any  protection 
in  the  way  of  netting  or  other  covering,  and  improperly  insulated: 
Schmidt  v.  Chicago,  107  111.  App.  64, 

XI.     Duty  and  Liability  of  Railway  Companies. 

When  an  electric  railway  company  is  given  authority  to  use  the 
public  streets  and  highways  for  its  line,  the  law  implies  a  duty  of 
using  a  very  high  degree  of  care  in  the  construction,  operation,  and 
maintenance  of  its  appliances,  requiring  it  to  employ  every  reason- 
able precaution  known  to  those  possessed  of  the  skill  and  knowl- 
edge requisite  to  the  safe  conduct  and  control  of  such  an  agency, 
for  providing  against  all  dangers  incident  to  its  use,  and  holds  it 
accountable  for  the  injury  of  any  person  due  to  the  neglect  of  that 
duty,  whether  or  not  he  is  one  of  its  employes:  McAdam  v.  Central 
Ey.  etc.  Co.,  67  Conn.  445,  35  Atl.  341;  Chattanooga  Elec.  Ey.  Co. 
V.  Mingle,  103  Tenn.  667,  76  Am.  St.  Eep.  703,  56  S.  W.  23.  An 
electric  railway  company  is  bound  to  exercise  the  highest  or  utmost 
care  to  conserve  the  safety  of  the  public:  Memphis  St.  Ey.  Co.  v. 
Kartright,  110  Tenn.  277,  post,  p.  807,  75  S.  W.  719.  This  is  a  valu- 
able case,  reviewing  earlier  decisions. 

The  duty  and  liability  of  electric  railway  companies  in  respect 
to  their  trolley  and  other  wires  has  already  been  discussed  under 
"Presumption  of  Negligence,"'  and  "Parallel  and  Intersecting 
Wires,"  ante.  A  prima  facie  case  of  negligence  against  an  electric 
railway  corporation  .is  made  out  where  a  passenger  testifies  that 
while  riding  in  an  electric-car  she  became  alarmed  at  flames  shoot- 
ing out  of  the  controller  box,  and,  in  leaving  the  ear,  received  an 
electric  shock  in  stepping  on  or  over  the  metal  doorsill  at  the  rear 
of  the  car:  Buekbee  v.  Third  Ave.  E.  E.  Co.,  72  N.  Y.  Supp.  217,  64 
App.  Div.  360.  If  a  man  or  horse,  in  stepping  upon  a  rail  of  an 
electric  street  railway  company,  receives  a  shock  of  electricity,  neg- 
ligence on  the  part  of  the  company  is  presumed  to  such  a  degree  as 
to  call  for  explanation  and  put  it  to  its  proof.  The  doctrine  of  res 
ipsa  loquitur  applies  to  such  cases:  Trenton  etc.  Ey.  Co.  v.  Cooper, 
60  N.  J.  L.  219,  64  Am.  St.  Eep,  592,  37  Atl.  730;  Ludwig  v.  Metropoli- 
tan St.  Ey.  Co.,  75  X.  Y.  Supp.  667,  71  App.  Div,  210;  Braham  v.  Nas- 
sau Elec.  E.  E.  Co,,  70  N,  Y,  Supp.  578,  72  App,  Div.  456. 
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Xn.    Duty  and  Liability  of  Employers. 

a.  In  General. — An  employer  making  use  of  so  subtle  and  dan- 
gerous an  energy  as  electricity  owes  to  bis  employes  the  duty  of  ex- 
ercising a  very  high  degree  of  care  for  their  protection  against  in- 
jury from  such  use.  He  must  take  precautions  to  protect  them 
against  injuries  from  the  accidental  Crossing  or  contact  of  -wires, 
occasioned  by  the  breaking  or  sagging,  and  the  consequent  charging 
of  the  wire  carrying  the  current  used  in  his  business  with  a  dan- 
gerous current  from  a  more  powerfully  charged  wire:  Moran  v.  Cor- 
liss Steam  Engine  Co.,  21  K.  I.  386,  43  Atl.  874.  See,  too,  Myhan  v. 
Louisiana  Elec.  etc.  Co.,  41  La.  Ann.  964,  17  Am.  St.  Kep.  436,  6 
South.  799;  General  Elec.  Co.  v.  Murray  (Tex.  Civ.  App.),  74  S.  W. 
50.  Moreover,  an  electric  corporation  in  stringing  wires  in  close 
proximity  to  the  wires  of  another  corporation,  must  be  regardful 
for  the  safety  of  the  employes  of  such  other  corporation.  Each 
company  owes  to  the  employes  of  the  other  the  duty  to  string  its 
wires  and  place  its  apparatus  so  that  they  will  not  be  a  menace  to 
the  safety  of  such  employes  when  they  are  about  their  duties  as 
linemen  or  otherwise,  and  by  inspection  and  repair  to  maintain  its 
wire  and  appliances  in  this  condition.  For  a  failure  to  do  so,  re- 
sulting in  an  injury  to  such  employes,  the  company  is  accountable: 
Atlanta  Consol.  etc.  St.  Ey.  Co.  v.  Owings,  97  Ga.  663,  25  S.  E.  377; 
Illingsworth  v.  Boston  Elec.  etc.  Co,  161  Mass.  583,  37  N.  E.  778; 
Barker  v.  Boston  Elec.  etc.  Co.,  178  Mass.  503,  60  N.  E.  2;  Wagner 
V.  Brooklyn  Heiehts  E.  E.  Co.,  74  N.  T.  Supp.  809,  69  App.  Div.  349, 
affirmed  in  174  N.  Y.  520,  66  N.  E.  1117;  Standard  Light  etc.  Co. 
V.  Munsey  (Tex.  Civ.  App.),  76  S.  W.  931;  Dallas  Elec.  Co.  v.  Mit- 
chell (Tex.  Civ.  App.),  76  S.  W.  935;  Huber  v.  La  Crosse  City  Ey. 
Co.,  92  Wis.  636,  53  Am.  St.  Eep.  940,  66  N.  W.  708;  Newark  Elec. 
etc.  Co.  V.  Garden,  78  Fed.  74. 

But  where  an  electric  street  railway  company  grants  to  a  tele- 
phone company  permission  to  use  its  poles  for  the  support  of  tele- 
phone wires,  it  is  not  responsible  for  negligence  to  an  employe  of 
the  telephone  Company  injured  by  a  shock  received  while  tighten- 
ing a  slack  span  wire  of  the  railway  company.  While  he  is  thus 
engaged,  the  'highest  duty  which  the  railway  company  owes  him  is 
that  of  not  willfully  or  wantonly  injuring  him:  Sias  v.  Lowell  etc. 
Ey.  Co.,  179  Mass.  343,  60  N.  E.  974. 

b.  Assumption  of  Risks  and  Contributory  Negligence.— An  elec- 
tric corporation  may  escape  responsibility  for  negligence  to  its  em- 
ployes through  their  assuming  the  risks  of  the  service  or  through 
their  being  guilty  of  contributory  negligence:  Epperson  v.  Postal 
Tel.  etc.  Co.,  155  Mo.  346,  50  S.  W.  795;  New  Omaha  etc.  Light  Co. 
V.  Eombald  (Neb.),  93  N.  W.  966;  Car  v.  Manchester  Elec.  Co.,  70 
N.  H.  308  48  Atl.  286.  However,  it  is  not  contributory  ncgligenee 
for  an  employe  to   engage    in    a   dangerous    occupation,  and    he    as- 


538  American  State  Eeports^  Vol.  100.     [Louisiana, 

aumes  only  the  ordinary  risks  incident  to  the  employment:  Myhan 
V.  Louisiana  Elec.  etc.  Co.,  41  La.  Ann.  964,  17  Am.  St.  Eep.  436,  6 
South.   799, 

Xin.    Duty  and  Liability  to  Trespassers  and  Licensees. 

As  to  mere  trespassers  or  licensees,  an  electric  corporation  is  or- 
dinarily under  no  legal  obligation  other  than  to  do  them  no  willful 
or  wanton  harm:  McCaughna  v.  Owasso  etc.  Elec.  Co.,  129  Mich. 
407,  95  Am.  St.  Eep.  441,  89  N.  W.  73;  Keefe  v.  Narragansett  Elec. 
Co.,  21  E.  T.  575,  43  Atl.  542.  A  boy  going  upon  a  roof  belonging 
to  a  corporation  where  there  are  naked  electric  wires  used  in  its 
business  is  held  to  be  a  licensee,  within  this  rule,  in  Sullivan  v.  Bos- 
ton etc.  E.  E.  Co.,  156  Mass.  378,  31  N.  E.  128.  So,  a  trespasser 
climbing  poles  takes  the  risks  incident  to  the  trespass  in  coming  in 
contact  with  electric  wires  thereon:  Augusta  Ey.  Co.  v.  Andrews, 
89  Ga.  653,  16  S.  E.  203.  In  Cumberland  Tel.  etc.  Co.  v.  Martin 
(Ky.),  76  S.  W.  394,  a  person,  in  taking  refuge  from  a  storm,  went 
under  a  porch  of  a  store.  As  he  placed  his  back  against  an  iron 
grating,  he  was  killed  by  lightning  which  struck  a  telephone  pole, 
and  was  conducted  to  the  porch  by  a  negligently  maintained  wire 
over  the  metal  roof  of  the  porch,  and  from  there  to  the  grating.  It 
was  held  that  he  was  a  mere  licensee,  to  whom  the  telephone  com- 
pany owed  no  duty  properly  to  maintain  the  wire.  One  who  has 
an  implied  license  ta  go  upon  a  roof  is  not  entitled,  when  acting 
without  the  scope  of  his  license,  to  recover  for  injuries  suffered 
from  naked  wires:  Hector  v.  Boston  Elec.  etc.  Co.,  161  Mass.  558,  37 
N.    E.    773. 

Where  dangerous  premises  are  attractive  to  children,  a  different 
rule  exists  as  to  the  liability  of  the  owner  to  trespassers.  Thus, 
where  an  electric  company  lays  its  wires  on  the  viaduct  of  a  public 
street,  outside  but  close  to  the  traveled  way,  between  which  wires 
and  way  is  a  railing  or  balustrade  over  which  small  boys  are  accus 
tomed  to  climb  and  get  close  to  the  wires,  and  the  wires  are  defect- 
ively insulated,  the  company  is  answerable  for  the  death  of  a  boy 
by  his  coming  in  contact  with  the  wires  while  in  the  act  of  climb- 
ing, where  the  company  is  advised  of  the  habit  of  the  boys  and  of 
the  defective  insulation:  Consolidated  Elec.  etc.  Co.  v.  Healey  65 
Kan.  798,  70  Pac.  884.  The  doctrine  of  traps  and  attractive  nui- 
sances is  held  not  applicable  to  the  case  of  a  boy  who  is  injured  by 
a  dangerous  electric  wire  strung  under  a  sidewalk,  there  being  a 
considerable  space  under  the  walk  and  access  thereto  from  the  abut- 
ting lot:  Commonwealth  Elec.  Co.  v.  Melville,  210  111.  70,  70  N.  E. 
1052, 

Where  an  electric  company  places  a  wire  under  a  sidewalk  which 
is  several  feet   above   the   ground,  the    space    thereunder    being    ac- 
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<5'essible  from  the  abutting  lot,  the  rear  of  which  opens  into  an 
alley,  and  boys  are  in  the  habit  of  playing  in  the  lot  and  going  un- 
■der  the  sidewalk,  without  objection  from  the  municipality  or  lot 
owner,  and  a  fire  breaks  out  under  the  sidewalk,  a  boy  who  goes  un- 
der the  walk  and  is  injured  by  coming  in  contact  with  the  defect- 
ively insulated  wire,  does  not  sustain  to  the  company  the  relation 
of  a  trespasser  or  licensee:  Commonwealth  Elec.  Co.  v.  Melville,  210 
111.  70,  70  N.  E.  1052. 
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GARCELOX  V.  COMMERCIAL    TRAA'ELERS'  EASTERX 
ACCIDENT  ASSOCIATION. 

[184  Alass.  8,  G7  N.  E.  868.] 

INSURANCE — Accident — Liability  of  Benefit  Association. — 
A  member  of  a  benefit  association  entitled  to  a  definite  sum  under 
the  terms  of  his  certificate  payable  out  of  a  disability  assessment 
levied  upon  the  members  of  such  association  may  recover  the  amount 
in  an  action  of  contract  against  the  association  for  breach  of  its 
implied   agreement  to  levy  such  assessment,      (p.  541.) 

PLEADING — Declaration  When  in  Contract. — A  declaration 
against  a  benefit  association  by  a  member  thereof,  alleging  a  breach 
by  such  association  of  its  implied  contract  to  levy  a  disability  as- 
sessment with  which  to  pay  indemnity  to  such  member,  is  a  declara- 
tion in  contract,  and  allegations  therein  as  to  bad  faith,  fraudulent 
purpose,  and  unlawful  action  on  the  part  of  such  association,  make 
it  neither  a  declaration  in  tort,  nor  a  declaration  having  one  count 
in  contract  and  one  in  tort.      (p.  542.) 

INSUHANCE— Accident— Loss  of  Arm.— Tlie  amputation  of 
an  arm  a  little  bolow  the  elbow  is  the  "loss  of  an  arm"  within 
the  meaning  of  that  term  as  used  in  a  certificate  of  a  benefit  asso- 
ciation agreeing  to  indemnify  the  holder  for  the  loss  of  an  arm 
without  specifying  what  part  thereof  shall  be  lost.      (p.  542.) 

Action  against  a  fraternal  benefit  association  to  recover  in- 
fiemnitv  for  the  loss  of  an  arm,  amputated  about  four  inches 
below  the  elbow,  which  amputation  was  made  necessary  by  a 
railroad  accident.  The  declaration  among  other  tilings  al- 
leged, ''that  the  defendant  was  organized  for  tlie  purpose  of 
providing  indemnity  for  its  members  in  case  of  accident,  the 
membership  being  limited  to  commercial  travelers, that  the  plain- 
tiff was  a  commercial  traveler  and  a  member  in  good  standings, 
that  by  the  certificate  of  memhcr.-bip  the  defendant  agreed  witli 
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the  plaintiff  that  if  he  'shall  suffer  disahility  caused  by  external, 
violent  and  accidental  means,  which  shall  leave  upon  the  body 
of  said  member  an  external  and  visible  mark,  the  said  associa- 
tion, in  accordance  with  the  provisions  of  its  by-laws,  within 
sixty  days  from  the  receipt  by  its  board  of  directors  of  proof 
satisfactory  to  said  board  of  the  particular  disability  suffered  by 
eaid  member,  will,  from  the  amount  realized  from  one  disability 
fissessment  of  two  dollars  levied  upon  each  member  of  said  as- 
sociation, pay  to  said  member  whose  name  is  above  written,  in- 
<lemnity  as  follows,  that  is  to  say:  ....  For  the  loss  of  one 
leg,  or  one  arm,  or  for  an  injury  which  alone,  in  the  judgment 
of  a  competent  surgeon  selected  by  the  board  of  directors,  has 
caused  total  disability,  rendering  said  member  unable  to  perform 
any  duties  or  follow  any  occupation  for  a  period  of  not  less 
than  two  years,  and  who  shall  have  been,  by  said  board,  ad- 
judged to  be  permanently  totally  disabled,  one-half  the  amount 
realized  from  said  assessment,  not  to  exceed  the  sum  of  two 
thousand  five  hundred  dollars.'  ....  That  the  defendant  and 
its  board  of  directors,  acting  in  bad  faith  and  for  the  purpose 
of  cheating  and  defrauding  the  plaintiff,  unlawfully  and  with- 
out right  refused  and  failed  to  have  a  competent  surgeon  pass 
judgment  upon  the  disability  of  the  plaintiff  or  to  adjudge  the 
plaintiff  to  be  permanently  totally  disabled,  or  to  levy  any  dis- 
ability assessment  for  the  purpose  of  paying  the  plaintiff,  or 
for  any  purpose  whatever,  or  to  pay  the  plaintiff,  for  or  on  ac- 
count of  the  accident,  loss  of  arm  and  disability,  any  money 
whatsoever."  The  declaration  was  demurred  to  and  the  demur- 
rer sustained.     Plaintiff  appealed. 

F.  P.  Cabot,  for  the  plaintiff. 

W.  F.  Merritt,  for  the  defendant. 

*^  BAEKEE,  J.  1.  Both  before  and  since  the  statement  in 
Burdon  v.  Massachusetts  Safety  Fund  Assn..  147  ]\rass.  3()0,  17 
]Sr.  E.  874,  that  under  a  policy  like  that  now  in  suit,  '"it  uiay 
be  that  an  action  at  law  would  lie;  but  the  more  apiu-opriato 
remedy  would  be  a  proceeding  in  equity  to  compel  the  asso- 
ciation to  lay  the  assessment,"  actions  at  law  liave  been  enter- 
tained in  our  courts  upon  similar  policies.  Tlio  fact  tliat  a 
plaintiff  at  law  has  another  remedy  in  equity  to  which  he  miglit 
resort  is  not,  commonly  at  least,  a  defense  to  his  action  at  law, 
"We  think  the  policy  sued  on  contains  an  implied  contract  on 
the  part  of  the  defendant  that  under  the  circumstances  alleged 
it  will  levy  an  assessment,  and  that  sufficient  facts  are  alleged 
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in  the  declaration  to  show  a  breach  of  that  contract  and  that 
upon  the  admission  as  true  of  the  allegations  the  plaintiff  is- 
entitled  to  judgment  for  the  sum  of  two  thousand  five  hundred 
dollars. 

2.  The  declaration  is  in  contract,  and  the  allegations  as  to- 
bad  faith,  fraudulent  purpose  and  unlawful  action  on  the  part  of 
llie  defendant  make  it  neither  a  declaration  in  tort  nor  a  decla- 
ration having  one  count  in  contract  and  one  in  tort, 

3.  We  consider  the  amputation  of  an  arm  a  little  below  the- 
elbow  to  be  the  loss  of  an  arm  in  the  common  acceptation  of 
those  words  and  within  their  meaning  as  used  in  the  policy,, 
which  specifies  merely  the  "loss  of  an  arm"  without  mentioning 
whether  the  loss  is  by  amputation  below  or  above  the  elbow 
joint. 

Tn  our  opinion  the  demurrer  should  have  been  overruled,  and 
the  case  is  remanded  to  the  superior  court  with  directions  to 
reverse  the  order  sustaining  the  demurrer  and  to  enter  an  order 
overruling  it. 

So  ordered. 


If  One  is  Injured  against  an  injury  which  causes  the  "amputa- 
tion of  a  limb  [whole  hand  or  foot],"  the  injury  insured  against  is 
not  the  amputation  or  loss  of  a  hand  or  foot,  but  the  amputation 
of  a  limb,  not  necessarily  a  whole  arm  or  leg,  but  any  amputation 
including  a  whole  hand  or  foot:  Fuller  v.  Locomotive  Engineers' 
otc.  Ins.  Assn.,  122  Mich.  548,  80  Am.  St.  Rep.  598,  81  N.  W.  326. 
See,  in  this  connection,  Sheanon  v.  Pacific  Mut.  Life  Ins.  Co.,  IT 
Wis.  618,  20  Am.  St.  Eep.  151,  46  N.  W.  799;  Lord  v.  American  Mut. 
Ace.  Assn.,  89  Wis.  19,  46  Am.  St.  Rep.  815,  61  N.  W.  293;  Maynard 
V.  Locomotive  Engineers'  etc.  Ins.  Assn.,  16  Utah,  145,  67  Am.  St. 
"Rep.  602,  51  Pac.  259;  Turner  v.  Fidelity  and  Casualty  Co.,  112 
Mich.  425,  67   Am.  St.  Rep.  428,   70  N.  W.  898. 
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GAEFIELD  AND  PEOCTOR  COAL  COMPANY  v.  EOCK- 
LAND-EOCKPOET  LINE  COMPANY. 

[184  Mass.  60,  67  N.  E.  865.] 

SHIPPING — Liability  of  Dock  Owner.— The  owner  or  occu- 
.pant  of  a  dock  is  liable  in  damages  to  a  person  who,  by  his  invita- 
tion, express  or  implied,  makes  use  of  it,  for  an  injui:(y  caused  by 
any  defect  or  unsafe  condition  of  the  dock  which  the  occupant  neg- 
ligently causes  or  permits  to  exist,  if  such  person  was  himself  in 
the  exercise  of  due  care.     (p.  545.) 

SHIPPING  —  Dock  Owners  —  Duties  of  —  Negligence, — An 
owner  or  occupant  of  a  dock  is  not  an  insurer  of  the  safety  thereof, 
but  he  is  required  to  use  reasonable  care  to  keep  it  in  such  shape 
as  to  be  reasonably  safe  for  the  use  of  vessels  which  he  invites  to 
enter  it,  or  for  which  he  holds  it  out  as  fit  and  ready,  and  if  he 
fails  in  this  and  there  is  a  defect  in  his  dock,  known  to  him,  or 
which  by  the  use  of  ordinary  care  and  diligence  should  be  known 
to  him,  he  is  guilty  of  negligence  and  liable  to  the  person  who, 
using   due   care,  is  injured   thereby,     (p.   546.) 

SHIPPING — Negligence  of  Dock  Owner — Assumption  of 
Bisk. — If  the  master  of  a  vessel  uses  reasonable  care  iu  entering  a 
dock  under  invitation,  he  does  not  assume  the  risk  of  injury  to  his 
vessel  from  a  sunken  ledge  of  rock,  the  existence  of  which  is  un- 
known to  him,  merely  because  he  has  to  go  through  some  mud  of 
the  presence  of  which  he  has  knowledge,     (p.  546.) 

SHIPPING — Liability  of  Dock  Owner — Representations  of 
Agent. — The  master  of  a  vessel  about  to  take  her  into  a  dock  is 
justified  in  relying  upon  the  statement  of  the  agent  of  the  dock 
"that  the  berth  is  a  proper  one,  that  there  is  plenty  of  water,  and 
that  the  bottom  is  good,  and  is  not  under  any  obligation  to  take 
soundings,      (p.  547.) 

AGENCY — Limitation  on  Authority — If  a  person  is  in  charge 
of  a  wharf  or  dock,  ostensibly  as  the  agent  of  the  owner,  the  latter 
cannot  show  that  the  agent  has  only  limited  authority  iu  giving 
directions  to  vessels   coming  there,     (p.   547.) 

NEGLIGENCE — Dock  Owners— Evidence.— If  a  vessel  is  in- 
jured from  grounding  on  a  concealed  ledge  of  rock  in  the  mud  at 
the  bottom  of  a  dock,  it  is  not  necessary  in  order  to  recover,  to 
show  that  the  dock  owner  knew  of  such  ledge,  if  its  existence 
could  have  been  discovered  by  him  in  the  exercise  of  reasonable 
diligence  and  the  plaintiff  was  in  the  exercise  of  reasonable  care, 
(p.    547.) 

The  following  rulings  were  rcqiiestecl  by  the  plnintifl'  anrl 
refused  hy  the  court: 

"1.  The  master  of  the  '"Western  Belle'  was  justified  in- relying 
upon  the  statement  of  Norton  that  the  berth  was  a  proper  one 
and  was  under  no  obligation  to  take  soundings. 

''2.  If  the  defendant  is  liable  the  plaintiff  is  entitled  to  re- 
cover the  fair  value  of  the  vessel  to  the  plaintiff  during  the  time 
needed  to  repair  her. 
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"3.  If  Norton,  the  defendant's  wharfinger,  stated  that  the 
berth  was  proi^er  for  her,  the  defendant  is  liable  for  an  injury 
caused  by  the  vessel's  resting  on  the  ledge,  although  Norton  and 
the  defendant  were  ignorant  of  the  existence  of  the  ledge,  if 
sounding  the  mud  would  have  disclosed  it. 

"4.  It  is  not  necessary  for  the  plaintiff  to  show  that  the  de- 
fendant knew  of  the  ledge;  it  is  sufficient  if  its  existence  could 
have  been  discovered  by  reasonable  diligence." 

H.  AVlieeler,  for  the  plaintiff. 

E.  M.  Saltonstall,  for  the  defendant. 

"^  LATHROP,  J.  The  judge  of  the  superior  court,  who 
tried  this  case  without  a  jury,  found  for  the  defendant,  and 
stated  the  reasons  for  his  finding.  Some  of  these  reasons  do 
not  appear  to  be  in  accordance  with  the  evidence,  nor  to  be 
^Yarrantod  by  it;  and  the  judge  concludes  his  subsidiary  findings 
by  the  statement  that  the  master  of  the  vessel  "knew  that  in 
oriler  to  reach  tlie  berth  designated,  his  keel  must  plow  the  mud 
a  depth  of  two  feet  and  tliat  the  bottom  would  be  searched  by 
]:is  barge  as  it  had  not  been  searched  by  a  vessel  before."  And 
ho  ends  by  saying:  "I  am  of  opinion  that  the  loss  would  rest 
where  it  has  fallen."  There  is  no  finding  that  the  master  of 
the  vessel  was  not  in  the  exercise  of  due  care,  and  the  theory 
on  which  the  decision  apparently  rests  is  that  the  master  toolc 
the  risk. 

We  will  now  point  out  wherein  it  seems  to  us  that  the  judge 
was  not  warranted  by  the  evidence  in  some  of  his  subsidiary 
findings.  In  the  first  place  the  judge  states:  "It  does  not 
appear  that  any  vessel  had  ever  been  in  the  dock  before  drawing 
more  than  twenty  feet  of  water."  Crockett,  a  witness  for  tlie 
defendant,  who  was  interested  in  the  defendant  company,  and 
liad  charge  of  its  local  business  at  Eockland,  testified  that  prior 
to  Juno,  1900,  when  the  accident  occurred,  "the  wharf  had  been 
used  for  loading  and  unloading  vessels  of  all  sizes,  from  small 
schooners  to  large  ships  drawing  more  than  twenty  feet."  Nor- 
ton, an  employe  of  the  defendant,  testified  in  its  behalf  that  he 
^'^  had  seen  a  vessel  in  this  dock  drawing  more  than  the  plain- 
tifr's  vessel,  "a  vessel  that  drew  twenty- three  feet,  at  least." 
The  judge  further  says:  "The  captain  of  the  harbor  tugl)oat 
employed  by  the  barge  told  her  master  that  he  thought  it  doubt- 
ful whether  there  was  enough  water."  Holmes,  the  master  of 
the  tugboat,  testified  "that  he  told  the  master  of  tlie  barge  that 
he  thought  it  was  doubtful  if  there  was  water  enough  to  go  into 
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that  berth,  and  that  the  master  asked  him  if  the  bottom  was 
all  right  there,  and  Holmes  said  that  it  was  as  far  as  he  knew." 
This  puts  a  somewhat  different  light  upon  what  the  judge  evi- 
dently considered  a  warning.  We  are  also  of  opinion  that  the 
judge  was  not  warranted  in  finding  that  "the  master  knew  that 
his  keel  must  plow  the  mud  a  depth  of  two  feet."  There 
was  evidence  that  the  vessel  drew  "twenty-one  feet  forward 
and  twenty-two  feet  aft,  and  there  were  figures  on  her  bow  and 
stern  indicating  the  draught."  The  principal  damage  to  the 
vessel  was  just  forward  of  amidships,  where  the  draught  would 
be  less  than  twenty-one  feet  six  inches. 

The  judge  found  that  other  vessels  "had  lain  there  before 
without  injury."  There  was  evidence  to  warrant  a  finding  that 
vessels  had  lain  at  the  dock  before  without  injury,  but  it  does 
not  appear  that  these  vessels  had  rested  on  the  ledge.  While 
euch  evidence  is  often  admitted  in  this  class  of  cases,  its  admis- 
sibility is  very  questionable.  It  would  seem  to  come  within  the 
rule  that  the  fact  that  other  persons  have  not  suffered  by  an 
alleged  defect,  is  immaterial:  Aldrich  v.  Pelham,  1  Gray,  510. 
But  if  such  evidence  is  admissible,  to  entitle  it  to  any  weight,  it 
should  appear  that  the  other  vessels  were  of  the  same  length, 
breadth  and  flatness,  as  was  the  plaintiff's  vessel  and  were  as 
heavily  loaded  as  she  was.  The  defendant  made  no  attempt  to 
prove  any  of  these  tilings.  The  value  of  such  evidence  is  to 
show  the  existence  of  no  defect,  but,  as  was  said  by  Judge  Wal- 
lace in  Smith  v.  Havonieyer,  36  Fed.  927,  928,  it  becomes  quite 
unimportant  when  it  appears  beyond  doubt  that  tlierc  are  de- 
fects capable  of  producing  mischief  which  could  have  been 
readily  discovered  by  proper  examination. 

The  general  rules  of  law  wliich  are  applicable  in  cases  of  this 
character  are  the  same  in  England  and  in  this  country,  and  arc 
the  same  at  common  law  and  in  admiralty.  They  are  as  well 
^•"^  stated  in  the  case  of  Xickerson  v.  Tirroll,  1*?7  ^lass.  2;U),  2:19, 
as  perhaps  in  any  case :  "Tlie  owner  or  occuj)ant  of  a  dock  is 
liable  in  damages  to  a  person  who,  by  his  invitation,  expros>  or 
implied,  makes  use  of  it,  for  an  injury  caused  i)y  any  defect 
or  unsafe  condition  of  the  dock  which  the  occu))ant  nogligentlv 
causes  or  permits  to  exist,  if  sueli  person  was  liimself  in  tlie 
exercise  of  due  care.  Sueli  occupant  is  not  an  insurer  of  tlio 
safety  of  his  dock,  but  he  is  required  to  use  reasonable  care 
to  keep  his  dock  in  such  a  state  as  to  be  reasonably  safe  fm-  use 
bv  vessels  which  he  invites  to  enter  it,  or  for  which  he  lioMs  it 
out  as  fit  and  ready.     If  he  fails  to  use  such  due  care,  if  tliere 
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is  a  defect  which  is  known  to  him,  or  which  hy  the  use  of  ordi- 
nary care  and  diligence  should  be  known  to  him,  he  is  guilty 
of  negligence  and  liable  to  the  person  who,  using  due  care,  is 
injured  thereby:  Wendell  v.  Baxter,  12  Gray,  494;  Carleton  v. 
Franconia  etc.  Steel  Co.,  99  Mass.  216;  Thompson  v.  North- 
eastern Ry.,  2  Best  &  S.  106;  Mersey  Docks  v.  Gibbs,  L.  R.  1 
H.  L.  93."  Other  cases  bearing  upon  this  point  are :  Smith  v. 
Burnett,  173  U.  S.  430,  19  Sup.  Ct.  Eep.  442 ;  Barber  v.  Aben- 
droth,  102  N.  Y.  406,  55  Am.  Eep.  821,  7  N.  E.  417;  Barrett 
V.  Black,  56  Me.  498,  96  Am.  Dec.  497;  Sawyer  v.  Oakman,  1 
Low.  134,  Fed.  Gas.  No.  12,404,  7  Blatchf.  290,  Fed.  Gas.  No. 
12,402;  The  John  A.  Berkman,  6  Fed.  535;  Pennsylvania  E.  E. 
Go.  V.  Atha,  22  Fed.  920;  Smith  v.  Havemeyer,  36  Fed.  927; 
Manhattan  Transp.  Go.  v.  Mayor,  37  Fed.  160;  Union  lee  Go. 
V.  Growell,  55  Fed,  87.  The  rule  is  the  same  in  England: 
Gibbs  V.  Liverpool  Docks,  3  Hurl.  &  N.  164;  Mersey  Docks  v. 
Gibbs,  11  H.  L.  Gas.  686,  L.  E.  1  H.  L.  93;  The  Moorcock,  13 
P.  D.  157,  14  P.  D.  64. 

We  have  examined  all  the  cases  cited  by  the  counsel  on  each 
side,  and  also  other  cases,  but  we  have  found  none  in  which  the 
doctrine  of  the  assumption  of  the  risk  has  been  applied.  It  may, 
however,  be  true  that  where  a  master  of  a  vessel  knows  of  a 
hidden  obstruction  in  a  dock  and  takes  his  vessel  in  he  acts  so 
carelessly  that  he  may  be  said  to  assume  the  risk.  The  case  of 
Ghristian  v.  Van  Tassel,  12  Fed.  884,  was  decided  upon  the  gen- 
eral principles  we  have  stated,  but  Judge  Brown,  in  giving  the 
opinion,  apparently  in  answer  to  an  argument  of  counsel,  said: 
"The  libelant,  in  voluntarily  moving  the  boat  forward  upon 
what  was  known  to  be  shoal  water,  took  the  risk  ^^  of  what- 
ever might  result  from  grounding  upon  the  usual  mud  bottom, 
....  but  he  did  not  take  the  additional  risk  resulting  from 
the  stones,  of  whicli  he  was  not  apprised  and  for  which  the  re- 
spondent must  be  held  responsible." 

It  is  clear  that  the  vessel  was  in  the  defendant's  dock  on 
business,  and  was,  therefore,  there  by  invitation.  The  judge 
has  found,  and  the  evidence  shows,  that  the  injury  was  caused 
by  a  ledge  of  rocks  embedded  in  the  mud  at  the  l^ottom  of  the 
dock.  Tlie  questions  of  fact  which  he  did  not  pass  upon  are 
Avhcther  the  master  was  in  the  exercise  of  due  care,  and  whether 
the  defendant  knew  of  the  defect  or  could  by  the  exercise  of 
reasonable  care  and  diligence  have  ascertained  its  existence. 

If  the  master  exercised  reasonable  care  and  the  defendant 
was  negligent,  it  cannot  be  said  that  the  master  took  the  risk  of 
the  ledge  merely  because  he  had  to  go  through  some  mud. 
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We  are  of  opinion,  therefore,  that  the  case  was  not  decided 
upon  the  application  of  proper  principles  of  law,  and  that  there 
must  be  a  new  trial. 

The  first  request  we  are  of  opinion  should  have  been  ^ven. 
We  are  not  aware  of  any  case  in  which  it  has  been  held  that  the 
master  of  a  vessel  which  is  to  lie  in  a  regular  berth  at  a  wharf  is 
obliged  to  take  soundings,  though  such  an  obligation  may  be  held 
to  exist  where  a  vessel  is  to  take  ground  at  a  place  where  vessels 
do  not  usually  lie.  As  to  the  authority  of  Norton,  it  is  plain 
from  the  evidence  that  he  was  the  agent  of  the  defendant  on  the 
wharf,  and  gave  all  the  directions  to  the  master  that  were  given 
in  respect  to  the  berth  the  vessel  was  to  lie  at.  The  master 
reported  to  him  before  the  vessel  was  hauled  in,  inquired  the 
depth  of  the  water  and  the  character  of  the  bottom.  He  was 
assured  that  there  was  plenty  of  water,  and  the  bottom  was 
good.  This  bears  directly  upon  the  question  of  the  due  care  of 
the  master.  There  was  some  attempt  to  show  that  Norton  was 
only  the  general  superintendent  of  certain  branches  of  business, 
such  as  loading  cars  and  vessels  with  lime,  "discharging  vessels 
with  coal,  taking  account  of  cooperage,  etc."  There  is  nothing 
in  the  evidence  to  show  that  the  defendant  had  anyone  else  on 
the  wharf  with  authority  to  give  directions  to  vessels  coming 
there,  and  to  answer  questions  in  regard  to  the  depth  of  water 
and  the  nature  of  the  bottom.  Indeed,  there  is  no  evidence 
^^  that  the  defendant  directly  denied  Norton's  authority  to  do 
all  that  he  did  in  this  case.  Norton  was  ostensibly  the  person 
in  charge  of  the  wharf,  and  by  a  familiar  principle  of  agency, 
the  defendant  cannot  show  that  he  had  only  limited  authority: 
Pennsylvania  R.  E.  Co.  v.  Atha,  23  Fed."^  920.  The  request, 
therefore,  should  have  been  given. 

The  second  request  states  a  correct  principle  of  law,  but  it  is 
rendered  immaterial  by  the  judge's  finding.  The  third  request 
is  perhaps  stated  too  broadly.  The  fourth  request  should  have 
been  given :  See  cases  cited  above. 

Exceptions  sustained. 


The  Oicner  or  Occupant  of  a  Dock  or  wharf,  while  not  an  insurer 
of  its  safety,  must  keep  it  reasonably  safe  for  use  by  vessels  which 
he  invites  to  enter  it,  or  for  which  he  hohls  it  out  as  fit  and  ready: 
The  John  A.  Berkman,  6  Fed.  535.  See,  also,  Chapman  v.  State,  101 
Cal.  690,  43  Am.  St.  Eep.  158,  38  Pac.  457;  Barrett  v.  Black,  56 
Me.  498,  96  Am.  Dec.  497;  Fennimore  v.  Xcw  Orleans,  20  La.  Ann. 
124;  Nickerson  v.  Tirrell,  127  Mass.  23G;  Vroman  v.  Rogers,  132 
N.  Y.  167,  30  N.  E.  388;  Pennsylvania  E.  R,  Co.  v.  Atha,  22  7>d. 
920;  Heissenbuttle  v.  New  York,  30  Fed.  456.  He  must  use  at  least 
ordinary  care  and  diligence  to  keep  the  water  adjacent  thereto  free 
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from  obstructions:  Petersburg  v.  Applegarth,  28  Gratt.  321,  26  Am. 
Eep.  357;  The  Calvin  P.  Harris,  33  Fed.  295.  In  Barber  v.  Aben- 
droth,  102  N.  Y.  406,  55  Am,  Eep.  821,  7  N.  E.  417,  it  is  held  that 
the  owner  of  a  wharf  is  liable  for  an  injury  to  a  vessel  lawfully 
using  it,  by  an  obstruction  in  the  river  bottom'  adjoining  it,  known 
to  him  but  not  to  the  master  of  the  vessel. 


McDEEMOTT  v.  BOSTON  ELEVATED  RAILWAY  CO. 

[184   Mass.   126,   68  N.   E.   34.] 

NEGLIGENCE— Children — A  child  six  and  one-half  years  of 
age  passing  over  a  cross-walk  leading  from  one  side  of  the  street 
to  the  other,  through  which  runs  the  track  of  a  street  railway,  is 
not,  as  a  matter  of  law.  necessarily  negligent  in  failing  to  look 
and  see  whether  a  car  is  coming  or  in  failing  to  listen  for  the  ringing 
of  a  Car  gong  before  attempting  to  cross.  The  question  of  the  negli- 
gence of  such  child  is  for  the  jury  to  determine,     (p.  549.) 

NEGLIGENCE. — Children  of  Tender  Age,  while  travelers  upon 
public  ways,  are  held  to  the  exercise  of  that  degree  of  care  which 
may  reasonably  be  expected  of  children  of  their  age,  or  which  chil- 
dren of  that  age  ordinarily  exercise,     (p.  549.) 

P.  P.  Curran,  for  the  plaintiff, 

E.  P.  Saltonstall   and  W.  Flaherty,  for  the  defendant. 

i2«  BRALEY,  J.  At  the  time  of  the  accident,  the  plaintiff, 
a  child  six  and  a  half  years  of  ago,  was  on  the  cross-walk  at  the 
intersection  of  Highland  avenue  with  Cherry  street  in  the  city 
of  Somerville,  and  as  she  was  passing  over  the  track  of  the  de- 
fendant, one  of  its  cars  struck  her.  The  defendant  offered  no 
evidence  at  the  trial,  but  at  the  close  of  the  plaintiff's  case  asked 
the  judge  to  rule  that  she  was  not  in  tlie  exercise  of  due  care 
and  could  not  recover.  The  judge  so  ruled^  and  the  case  is  here 
on  her  exception  to  the  ruling. 

The  plaintiff  did  not  testify,  but  from  the  evidence  set  out  in 
the  exceptions  it  apj^sears  that  slie  was  on  her  way  to  school  with 
^-~  other  chiklren.  The  schoolhouse,  known  as  the  Burns 
School,  was  on  Cherry  street,  which  ran  westerly  from  the  west- 
erly side  of  Highland  avenue,  and  to  reach  it  the  plaintiff  and 
other  children  from  the  same  section  of  tlie  city  attending  that 
school  would  be  obliged  to  pass  over  Highland  avenue  at  tlie 
cross-walk  that  ran  from  the  east  side  of  the  avenue  to  Cherry 
street.  While  walking  with  the  other  children,  some  of  whom 
preceded  her,  as  she  came  up  to  the  cross-walk  through  whicli 
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ran  the  track  of  the  defendant,  and  when  within  six  or  seven 
feet  of  the  rail,  the  car  that  struck  her  was  about  one  hundred 
and  forty  feet  distant,  and  in  full  view  from  the  crossing.  At 
that  time  the  conductor  in  charge  of  the  car,  which  was  running 
at  "a  pretty  good  rate  of  speed,"  first  saw  her,  and  while  it 
would  be  obvious  to  anyone  in  the  motorman's  place  that  chil- 
dren were  in  the  street  and  passing  over  the  crossing,  the  gong 
Avas  not  sounded  until  the  car  was  within  ten  or  fifteen  feet  of 
the  plaintiff,  who  does  not  appear  to  have  either  seen  it  coming 
or  heard  the  gong.  The  children  in  front  of  her  kept  on  walk- 
ing over  the  track;  she  followed,  and  as  she  stepped  on  the  rail 
the  accident  happened. 

It  cannot  be  held  as  matter  of  law  that  for  a  child  six  and 
one-half  years  of  age  to  pass  over  a  cross-walk  that  leads  from 
one  side  of  a  street  to  the  other,  while  on  her  way  to  school,  and 
through  which  runs  the  track  of  a  street  railway,  is  of  itself 
negligence.  The  question  is  narrowed  to  the  inquiry,  ought  the 
plaintiff,  when  she  could  have  seen  the  car,  to  have  looked  to 
see  if  one  was  coming,  and  also  to  have  listened  for  the  sound 
of  the  gong  before  attempting  to  cross  the  street,  and  whether, 
having  failed  to  do  so,  she  must  therefore  be  held  to  have  been 
guilty  of  such  contributory  negligence  as  bars  her  recovery. 

In  the  cases  that  from  time  to  time  have  been  before  this 
court  in  which  the  due  care  of  children  of. tender  years,  while 
travelers  upon  the  public  ways,  has  been  discussed,  it  has  been 
said  that  the  child  "is  to  be  held  to  the  exercise  of  that  degree 
of  care  which  may  reasonably  be  expected  of  children  of  his 
sse,  or  which  children  of  his  age  ordinarily  exercise":  Collins 
v^  South  Boston  E.  E.  Co.,  142  Mass.  301^  314,  56  Am.  Eep. 
675,  7  N.  E.  856,  and  cases  cited.  The  principle  is  clearly  do- 
fined,  but  the  difficulty  arises  in  its  application  to  the  facts  of 
different  cases,  and  it  often  becomes  a  ^^®  matter  of  great  per- 
plexity and  doubt  to  determine  if  the  child  is  of  such  tender 
years  that  the  rule  cannot  be  held  to  govern,  and  the  doctrine 
of  imputed  negligence  as  applied  to  the  conduct  of  parents  or 
those  intrusted  with  his  care  must  be  invoked.  A  child  may 
be  so  young  in  vears  that  if  allowed  by  his  parents,  or  those 
havino-"  custody  of  his  person,  to  go  unattended  on  the  highways, 
Mich  conduct  on  their  part  would  unhesitatingly  be  condeiuned 
by  the  average  judgment  of  men  as  careless,  and  to  be  miputed 
to  the  child  if  he  should  thereby  be  injured.  It  was  accordingly 
held  that  to  allow  a  child  two  and  one-half  years  old  unat- 
tended to  pass  across  a  public  street  in  a  city,  and  wbicli  uus 
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traversed  by  a  horse  railroad,  was  prima  facie  evidence  of  want 
of  due  care  of  those  having  him  in  charge:  "Wright  v.  Maiden 
etc.  E.  E.  Co.,  4  Allen,  283,  289.  See  Butler  v.  New  York  etc. 
E.  E.  Co.,  177  Mass.  191,  58  N.  E.  592 ;  also  Cotter  v.  Lynn  etc. 
E.  E.  Co.,  180  Mass.  145,  91  Am.  St.  Eep.  267,  61  N.  E.  818. 

But  in  Lynch  v.  Smitli,  104  Mass.  52,  6  Am.  Eep.  188,  and 
in  Hayes  v.'  Norcross,  162  Mass.  546,  39  N.  E.  282,  the  plain- 
tiffs being  respectively  four  years  and  seven  months  and  five 
years  and  six  months  of  age,  on  the  facts  disclosed  it  was  said 
that  the  issues  involved  were^  did  the  plaintiff  possess  such  a 
degree  of  intelligence  and  knowledge  that  he  could  properly  be 
allowed  to  go  alone  through  the  street,  and  if  it  was  found  that 
he  did,  then  did  he  use  such  care  as  an  ordinarily  prudent  and 
careful  boy  of  his  age  is  accustomed  to  use  under  like  circum- 
stances. "School  children  who  are  properly  sent  to  school  un- 
attended must  use  such  reasonable  care  as  school  children  can. 
It  must  be  reasonable  care  adapted  to  the  circumstances,  or,  in 
other  words,  the  ordinary  care  of  school  children."  The  case  at 
bar  falls  within  the  law  of  these  cases,  and  whether  a  child  of 
the  age  of  the  plaintiff  is  sufficiently  intelligent  to  be  allowed 
to  attend  the  public  schools  in  the  ordinary  way  unaccompanied, 
{!s  well  as  the  degree  of  foresight  required  of,  and  used  by  the 
plaintiff  under  the  circumstances,  as  shown  by  the  evidence,  are 
to  be  determined  as  questions  of  fact:  Lynch  v.  Smith,  104 
Mass.  52,  62  Am.  Eep.  188;  O'Brien  v.  Hudner,  182  Mass.  38], 
05  IST.  E.  788. 

The  evident  willingness  to  take  chances  and  the  accompany- 
ing spirit  of  recklessness  on  the  part  of  the  plaintiff  that  ap- 
pears in  cases  like  Messenger  v.  Dennio,  137  ]\Iass.  197,  50  Ain. 
Eep.  295,  Mullen  v.  Springfield  ^^a  street  Ey.  Co.,  164  Mass. 
450,  41  N.  E.  664,  Morey  v.  Gloucester  Street  Ey.  Co.,  171 
Mass.  164,  50  N.  E.  530,  and  Sewell  v.  New  York  etc.  E.  E.  Co., 
171  Mass.  302,  50  N.  E.  541,  are  wanting  in  this  case. 

The  relative  rights  of  the  parties  in  the  use  of  the  street  are 
clear.  The  plaintiff  had  a  right  to  the  use  of  the  street  as  a 
traveler  for  the  purpose  of  going  to  school,  equal  to  that  of  the 
defendant  to  run  its  cars  therein  as  a  common  carrier  of  passen- 
gers. It  is  difficult  to  distinguish  in  principle  this  case  from 
O'Shaughnessy  v.  Suffolk  Brewing  Co.,  145  Mass.  569,  14  N.  E. 
779.  In  that  case  a  girl  eight  years  and  one  month  old,  while 
on  her  way  to  school,  sat  down  on  the  edgestone  of  the  sidewalk 
for  the  purpose  of  sharpening  a  slate  pencil.  She  knew  that 
there  was  much  driving  on  the  street  and  did  not  at  any  time 
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look  to  see  if  a  wagon  was  coming.  As  she  sat  with  one  leg 
under  her  and  the  other  leg  projecting  into  the  street,  she  was 
struck  by  a  wagon  belonging  to  the  defendant  and  run  over,  and 
the  question  if  at  the  time  she  was  in  the  exercise  of  due  care 
was  held  to  have  been  properly  submitted  to  a  jury.  Here  the 
plaintiff  was  properly  on  the  cross-walk,  where  foot  travelers 
crossing  Highland  avenue  at  that  point  would  be,  and  had  a 
right  to  rely  on  the  presumption  that  the  servants  of  the  de- 
fendant, knowing  the  use  of  the  walk  by  children  going  to  the 
Burns  school,  would  pay  that  regard  to  those  lawfully  in  the 
street  at  that  place  which  reasonable  care  and  diligence  re- 
quired. It  might  be  found  that  it  would  be  childlike  and 
natural  for  her  to  follow  her  companions  and  to  pay  no  close 
attention  to  surrounding  conditions.  For  these  reasons  it  can- 
not be  said  as  matter  of  law  that  the  plaintiff's  failure  either 
to  look  and  ascertain  if  a  car  was  coming,  or  to  listen  for  the 
i-inging  of  the  gong,  or  to  fully  appreciate  the  possibility  that 
cars  passing  the  crossing  would  run  at  such  speed  that  she  might 
be  struck  before  she  passed  over  the  track  was  contributory  negli- 
gence: Plumley  v.  Birge,  124  Mass.  57,  26  Am.  Eep.  645; 
Moynihan  v.  Whidden,  143  Mass.  287,  292,  9  N.  E.  645;  McXeil 
V.  Boston  Ice  Co.,  173  Mass.  570,  54  N.  E.  257 ;  Aiken  v.  Holy- 
oke  Street  Ry.  Co.,  180  Mass.  8,  61  N.  E.  557. 

Upon  the  evidence  a  jury  could  find  that  the  plaintiff  was  in 
the  exercise  of  such  care  as  might  be  expected  of  the  ordinarily 
prudent  child  of  her  age,  and  there  must  be  a  new  trial. 

Exceptions  sustained. 

It  is  the  Duty  of  One  About  to  Cross  a  Railroad  or  street  railway 
track  to  look  and  listen  for  the  approach  of  cars  or  trains:  Passman 
V.  West  Jersey  etc.  K.  E.  Co.,  68  N.  J.  L.  719,  54  Atl.  809,  96  Am. 
St.  Eep.  573,  and  cases  cited  in  the  cross-reference  note  thereto.  A 
failure  so  to  do  may  amount  to  negligence  per  se:  Day  v.  Boston 
etc.  E.  E.  Co.,  96  Me.  207,  90  Am.  St.  Eep.  335,  52  Atl.  771.  As  to 
the  application  of  these  rules  in  the  case  of  children,  see  Spillane 
V.  Missouri  Pac.  Ey.  Co.,  135  Mo.  414,  58  Am.  St.  Eep.  580,  37  S.  W. 
198;  Studer  v.  Southern  PaC.  Co..  121  Cal.  400,  66  Am.  St.  Eep.  39, 
53  Pac.  942;  Kreuzer  v.  Pittsburgh  etc.  Ey.  Co.,  151  Ind.  587,  68  Am. 
St  Eep  252  43  N.  E.  649,  52  N.  E.  220;  Schmidt  v.  St.  Louis  E.  E. 
Co.,  149  Mo.  269,  73  Am.  St.  Eep.  380,  50  S.  W.  921;  monographic 
note  to  Barnes  v.  Shreveport  City  E.  E.  Co.,  49  Am.  St.  Eep.  421- 
423.  The  mere  fact  that  a  voung  child  is  on  the  track  where  it 
has  no  right  to  be  does  not  relieve  a  street  railway  company  from 
liability  for  its  own  negligence  in  injuring  the  child:  Johnson  v. 
Eeading  City  etc.  Bv.  Co.,  160  Pa.  St.  647,  40  Am.  St.  Eep.  752,  28 
Atl  1001  See,  also,  Harrington  v.  Los  Angeles  Ey.  Co.,  140  Cal. 
51 4"  98  Am  St.  Eep.  85,  74  Pac.  15.  The  contributory  negligence 
of  'the   child   in   such   cases   is   generally   a   question   for   the    jury: 
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Holdridge  v.  Mendenhall,  108  Wis.  1,  81  Am.  St.  Eep.  871,  83  N.  W. 
1109.  As  to  whether  the  negligence  of  parents  may  be  imputed 
to  the  child,  see  Cotter  v.  Lynn  etc.  E.  R.  Co.,  180  Mass.  145,  61 
N.  E.  818,  91  Am.  St.  Rep.  267,  and  cases  cited  in  the  cross-reference 
note  thereto. 


BASSETT  V.  FIDELITY  AND  DEPOSIT  COMPANY. 

[184  Mass.  210,  68  N.  E,  205.] 

EXECUTOES  AND  ADMINISTEATOES— Insolvency— liiabili- 
ties  of  Sureties — The  surety  on  an  executor's  bond  is  liable  for  the 
full  amount  of  a  debt  due  the  testator  from  an  insolvent  partner- 
ship of  which  the  executor  was  a  member,  although  such  insolvency 
existed  at  the  time  of  the  testator's  death,     (p.  553.) 

EXECUTORS  AND  ADMINISTRATORS— Debt  Due  from  Ex- 
ecutor to  Testator — Demand. — If  a  debt  from  an  executor  to  his 
testator  is  due  on  demand,  the  former  cannot  set  up  that  no  such 
demand  was  made,  or  that  he  could  not  make  a  demand  on  himself, 
(p.  556.) 

EXECUTORS  AND  ADMINISTRATORS — ^Liability  of  Sure- 
ties— Interest. — If  an  executor  is  chargeable  with  funds  in  his  hands 
for  which  he  has  negligently  failed  to  account,  to  an  amount  in 
excess  of  the  penal  sum  named  in  his  bond,  he  and  his  sureties  are 
liable  for  the  penal  sum  named  in  the  bond  with  interest  from  the 
date  of  the  issue  of  execution  on  the  judgment  rendered  for  the  re- 
covery of  such  sum.      (p.  556.) 

J.  C.  Hammond  and  H.  P.  Field,  for  the  plaintiff. 

E.  K.  Arnold,  for  the  defendant. 

2^^  LOEING,  J.  The  principal  exception  of  the  defendant 
corporation  is  to  the  refusal  of  the  judge  to  recommit  the  case 
to  the  assessor  to  take  evidence  as  to  the  insolvency  of  the  exec- 
utor, ^^^  and  of  the  firm  of  which  he  was  a  member  at  the  date 
of  the  testatrix^s  decease. 

The  contention  which  has  been  made  in  support  of  this  excep- 
tion is  that  the  obligation  of  a  surety  on  an  executors  bond  goes 
no  farther  than  to  guarantee  that  the  executor  will  lawfully  ad- 
minister the  assets  of  the  testatrix  which  had  an  existence  in 
fact  and  which  came  to  his  hands  or  knowledge,  and  that  it  is 
beyond  the  scope  of  such  a  bond  to  create  assets  wliich  the  tes- 
tatrix never  liad  by  making  the  surety  guarautee  debts  due  from 
insolvent  debtors;  and  for  that  reason  it  cannot  be  made  liable 
for  the  full  amount  of  the  notes  held  by  the  testatrix  made  by 
the  executor's  insolvent  firm. 
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But  there  is  another  side  to  the  case.  An  executor  or  admin- 
istrator is  appointed  for  the  sole  purpose  of  enforcing  in  hehalf 
of  those  interested  in  the  estate  the  rights  of  the  estate  against 
others.  When  the  estate  has  a  claim  against  the  executor  or 
administrator  himself,  he  is  incapacitated  from  performing  that 
duty  and  taking  to  himself  that  office.  For  that  reason,  on 
broad  principles  of  policy  it  was  laid  down  by  the  common  law 
of  England  that  he  must  yield  all  controversy  as  to  the  debt  due 
from  himself  and  treat  it  as  an  asset  of  the  estate.  No  one  is 
bound  to  accept  the  office,  and  if  he  elects  to  do  so  he  thereby 
tacitly  assents  to  this  condition. 

The  common  law  did  not  allow  him  to  accept  the  office  and 
keep  his  rights  in  a  controversy  when  his  duty  and  his  personal 
interest  were  in  a  direct  conflict.  To  allow  him  to  accept  the 
office  and  then  to  settle  the  amount  which  the  creditors  and 
others  interested  in  the  estate  would  have  got  had  he  not  taken 
the  office  but  had  allowed  some  disinterested  person  to  be  ap- 
pointed to  enforce  these  rights  would  not  be  doing  justice  to 
those  whose  rights  the  law  undertakes  to  preserve.  Take  the 
case  at  bar  as  an  example.  The  executor's  firm  was  going  on 
■v\ath  its  business  when  the  testatrix  died,  and  went  on  in  busi- 
ness for  some  fourteen  months  after  that  time.  The  law  could 
hardly  be  said  to  have  fully  preserved  the  rights  of  those  inter- 
ested in  the  estate  if  it  allowed  this  creditor  of  the  estate  to 
accept  an  office  where  it  became  his  duty  to  collect  the  amount 
due  from  his  own  firm  by  pressing  for  payment  and  after  four- 
teen months  of  inaction  on  his  part  to  settle  the  rights  of  the 
^'^^  beneficiaries  by  a  judicial  inquiry  as  to  what  would  have  hap- 
pened had  a  disinterested  person  been  appointed  to  perform  the 
duty  owed  to  these  beneficiaries. 

But  it  is  not  necessary  to  discuss  the  question  fui'tlier.  It  is 
concluded  by  authority  in  this  commonwealth.  '^I'he  rule  was 
originally  laid  down  in  ISl-i,  in  Stevens  v.  Gaylonl.  11  Mass. 
256.  The  history  of  the  rule  and  the  cases,  botli  in  England 
and  in  this  country  are  given  in  Winship  v.  Bass,  12  ]\Iass.  199, 
and  in  Tarbell  v.  Jewctt,  129  :\rass.  457.  The  rule  is  one  of 
general  application  and  has  been  held  to  ho  applicahlo  not  only 
in  case  of  executors  and  administrators,  but  also  in  case  of  as- 
signees in  insolvency:  Benchley  v.  Chapin,  10  Gush.  173:  guard- 
ians; Mattoon  v.  Cowing,  13  Gray,  387;  and  receivers  ap- 
pointed to  wind  up  insolvent  corporations:  Commonwealth  v. 
Gould,  118  Mass.  300.  It  has  been  recognized  and  applied  in 
the  following  cases  in  addition  to  those  cited  al)ove :  Hobart  v. 
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Stone,  10  Pick.  215;  Kinney  v.  Ensign,  18  Pick.  232;  Ipswich 
Mfg.  Co.  V.  Story,  5  Met.  310;  Sigourney  v.  Wetherell,  6  Met. 
553;  Willey  v.  Thompson,  9  Met.  329;  Chenery  v.  Davis,  16 
Gray,  89;  LeLand  v.  Pelton,  1  Allen,  531;  Chapin  v.  Waters, 
110  Mass.  195;  Hazelton  v.  V^alentine,  113  Mass.  472;  Choate 
V.  Arlington,  116  Mass.  552;  Pettee  v.  Peppard,  120  Mass.  522; 
Martin  v.  Smith,  124  Mass.  Ill ;  Choate  v.  Thorndike,  138  Mass. 
371 ;  Stetson  v.  Moulton,  140  Mass.  597,  5  ^.  E.  809. 

And,  finally,  it  was  held  in  Leland  v.  Pclton,  1  Allen,  531, 
that  an  executor  should  be  charged  with  the  full  amount  of  notes 
belonging  to  the  testator  made  by  a  firm  of  which  he  was  a  part- 
ner, although  it  was  insolvent  when  the  testator  died,  as  well  as 
with  the  full  amount  due  on  notes  made  by  himself,  who  also 
was  insolvent  at  that  time. 

The  defendant  in  the  case  at  bar  asks  us  to  hold  that  although 
an  insolvent  executor  is  to  be  charged  with  the  debt  due  from 
him  the  sureties  on  his  bond  are  not  to  be  held  liable  therefor. 
But  that  is  out  of  the  question.  That  contention  flies  directly 
in  the  face  of  the  elementary  principles  governing  the  effect  of  a 
decree  allowing  a  probate  account,  and  the  elementary  principles 
as  to  the  obligation  of  a  surety  on  a  probate  bond. 

In  the  first  place,  a  decree  of  a  probate  court  allowing  an 
account  of  an  executor  or  other  oflicial  is  binding  on  all  inter- 
ested ^^*  in  the  estate  including  sureties  on  the  bond  of  the  ac- 
countant. If  there  is  error,  the  error  must  be  corrected  in  the 
probate  court,  as  it  may  be  if  there  was  fraud  or  if  the  party  in 
question  had  not  such  notice  as  to  be  concluded  by  the  decree : 
Jennison  v.  Hapgood,  7  Pick.  1,  19  Am.  Dec.  258;  Sever  v.  Kus- 
sell,  4  Cush.  513,  50  Am.  Dec.  811;  Parcher  v.  Bussell,  11  Cush. 
107.  It  is  settled  that  a  surety  on  a  probate  bond  is  a  party  in- 
terested in  the  accounts  of  the  principal,  and  for  that  reason  has 
a  right  of  appeal  to  the  supreme  judicial  court:  Farrar  v. 
Parker,  3  Allen,  556. 

In  the  second  place  the  obligation  of  a  surety  on  a  probate 
bond  is  the  obligation  of  the  principal.  The  bond  is  a  joint 
bond  and  the  judgment  necessarily  must  be  the  same  against 
both.  This  is  more  than  a  technical  rule  of  law,  it  is  an  in- 
stance where  tlie  true  character  of  a  surety's  liability  comes  to 
the  surface.  The  ground  on  which  it  was  held  that  a  surety  has 
a  right  of  appeal  in  such  a  case  was  that  the  decree  settling  the 
account  of  tlie  principal,  "if  once  properly  established,  fixes  the 
amount  of  liability  of  the  sureties  on  their  bond":  Farrar  v. 
Parker,   3   xVllen,   556,   558.     And  Endicott,  J.,  in  Tarbell  v. 
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Jewett,  129  Mass.  457,  468,  speaking  of  Leland  y.  Felton,  1 
Allen,  531,  said  that  it  was  held  that  the  executor  would  be 
charged  for  his  own  notes  and  for  the  notes  of  his  firm  held 
hy  the  testator,  although  both  he  and  the  firm  were  insolvent, 
"which  of  course  rendered  his  sureties  liable."  Again,  in 
Choate  v.  Arrington,  116  Mass.  552,  556,  Wells,  J.  said:  "The 
surety  is  liable  for  whatever  is  properly  chargeable  to  his  prin- 
cipal in  the  official  capacity  on  account  of  which  the  bond  was 
given.'^  To  the  same  effect  see  Ames,  J.,  in  Chapin  v.  Waters, 
110  Mass.  195,  197. 

It  is  apparent  that  this  was  assumed  to  be  the  case  in  Leland 
V.  Felton,  1  Allen,  531.  In  that  case  the  executor  had  resigned 
and  the  plaintiff  Leland  had  been  appointed  administrator  with 
the  will  annexed  de  bonis  non.  The  main  contention  of  the 
defendant  Felton  (the  executor  who  had  resigned)  was  that  the 
debt  due  the  testator  was  suspended,  not  extinguished,  by  his 
being  executor,  that  it  was  revived  by  his  resignation  and  that 
the  remedy  of  the  administrator  was  an  action  on  the  notes 
against  him  and  his  partners  in  which  he  could  recover  a  per- 
sonal judgment,  but  that  he  could  not  be  charged  with  the 
2^^  amount  by  the  probate  court  in  his  executor's  account.  If 
the  liability  of  the  surety  was  different  from  that  of  the  executor, 
there  was  no  possible  object  in  this  defense.  The  sole  purpose 
of  the  defense  was  to  protect  the  sureties,  and  from  an  examin- 
ation of  the  court  records  it  appears  that  after  the  decision  in 
Leland  v.  Felton,  1  Allen,  531,  judgment  was  recovered  in  an 
action  brought  against  the  principal  and  sureties  in  the  supreme 
judicial  court,  in  the  October  term,  18G3,  no  defense  being  in- 
terposed by  tlie  sureties.  It  further  appears  from  an  inspection 
of  the  records  of  the  probate  court  that  several  payments  were 
made  on  account  of  that  judgment  by  one  of  the  sureties. 

The  defendant's  request,  therefore  is  a  request  that  we  over- 
rule the  case  of  Leland  v.  Felton,  1  Allen,  531.  But  after  a 
careful  consideration  of  Baucus  v.  Stover,  89  IST.  Y.  1 ,  Baucus  v. 
Barr,  45  Hun,  582,  affirmed  in  107  N.  Y.  624,  13  X.  E.  03!) , 
Lyon  V.  Osgood,  58  Vt.  707,  7  Atl.  5,  Garber  v.  Common\vcalt!i, 
7  Pa.  St.  265,  McCarty  v.  Frazer,  62  Mo.  2G3,  State  v.  Gregory, 
119  Ind.  503,  509,  22  N.  E.  1,  Harker  v.  Irick,  10  X.  J.  E-i. 
269,  Spurlock  v.  Earles,  8  Baxt.  437,  cited  and  relied  on  by 
the  defendant,  we  are  of  opinion  that  for  the  reasons  given  ino 
true  rule  was  laid  down  in  Leland  v.  Felton,  1  Allen,  531,  and 
that  it  is  now  too  late  to  question  the  practice  which  was  tlien 
adopted  and  has  been  in  force  for  over  forty  years. 
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There  is  notliing  in  the  other  points  taken  by  the  defendant 
in  defending  its  liability.  There  was  evidence  which  warranted 
the  finding  made  by  the  assessor  that  the  sums  advanced  by  the 
testatrix  resulted  in  a  debt  due  to  her,  the  time  for  payment  of 
which  had  arrived.  Even  if  a  demand  had  b^en  necessary,  the 
defendant  cannot  set  up  that  no  demand  was  made,  as  he  seeks 
to  do.  It  was  his  duty  as  executor  to  make  a  demand,  and  he 
could  not  set  up  that  he  could  not  make  a  demand  on  himself. 
See  Stevens  v.  Gaylord,  11  Mass.  256,  270,  where  Jackson,  J., 
says :  "In  the  case  of  his  own  debt,  which  he  admits  to  be  due, 
it  is  obvious  that  he  can  never  prove  a  demand  and  refusal.'' 

In  the  case  at  bar  there  was  a  breach  of  the  bond  in  failing  to 
account,  an  agreement  for  judgment  in  favor  of  the  plaintiff,  and 
the  case  was  sent  to  an  assessor  to  fix  the  amount  for  which  exe- 
cution should  issue.  He  charged  the  executor  with  interest  on 
the  demand  notes  of  his  firm  amounting  to  eighteen  thousand 
four  hundred  and  fifty-three  dollars,  and  with  interest  on  three 
thousand  five  hundred  dollars,  the  value  of  the  Glendale  stock, 
with  annual  "^^  rests  at  six  per  cent,  to  the  date  of  his  report; 
and  as  this  sum  exceeded  the  penal  sum  of  the  bond  he  reported 
that  execution  should  issue  for  the  penal  sum  of  tbe  bond  with 
interest  from  the  date  of  the  writ.  The  superior  court  directed 
that  execution  should  issue  for  the  full  amount  of  judgment  and 
interest  from  the  date  of  the  rendition  thereof. 

The  defendant  contends  that  in  contemplation  of  law  these 
two  sums  have  been  in  the  hands  of  the  executor  since  the  death 
of  the  testatrix,  and  that  on  the  authority  of  Wyman  v.  Hubbard, 
13  Mass.  232,  Stearns  v.  Brown,  1  Pick,  530,  and  Boynlon  v. 
D3'er,  18  Pick.  1,  7,  an  executor  is  not  chargeable  with  interest 
on  funds  in  his  hands.  But  the  rule  laid  down  in  the  last  of 
tliose  cases  is  that  an  executor  is  not  chargeable  with  interest 
"except  where  they  actually  receive  it  or  make  some  profitable 
use  of  the  funds,  or  are  guilty  of  negligence  in  accounting  for 
them."  This  defendant  was  guilty  of  negligence  in  not  ac- 
counting for  these  two  amounts. 

It  appears  that  the  parties  made  an  agreement  that  judgment 
might  be  entered  for  the  penal  sum  of  the  bond,  but  it  would 
seem  from  the  record  before  us  that  no  judgment  has  in  fact 
been  entered.  The  plaintiff  is  at  least  entitled  to  judgment  for 
interest  on  the  penal  sum  of  the  bond  from  the  date  of  the  writ: 
Harris  v.  Clap,  1  Mass.  308,  2  Am.  Dec.  27;  Pitts  v.  Tilden,  2 
Mass.  118;  Warner  v.  Tburlo,  15  Mass.  151;  Bank  of  Brighton 
v.  Smith,  12  Allen,  243,  90  Am.  Dec.  141,  and  the  amount  of 
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that  judgment  bears  interest.     We  understand  that  the  superior 
court's  order  was  intended  to  be  made  in  conformity  with  this. 
On  a  judgment    being   entered  nunc  pro    tunc,  execution  may 
issue  as  ordered  by  the  superior  court. 
Exceptions  overruled. 

Liaiility  on  the  Bonds  of  executors  and  administrators  is  discussed 
in  the  monographic  note  to  Commonwealth  v.  Stub,  51  Am.  Dec. 
519-534.  According  to  Estate  of  Walker,  125  Cal.  242,  73  Am.  St. 
Eep.  40,  57  Pac.  991,  an  administrator  is  to  be  charged  with  a  per- 
sonal debt  due  from  him  to  the  decedent  as  money  on  hand,  but  he, 
a*  administrator,  and  his  sureties,  are  not  bound  for  any  debt  any 
further  than  he  hag  had  the  means  to  pay.  Hence,  if  he  has,  at 
all  times  since  his  appointment,  been  unabl©  to  pay  anything  on  the 
debt,  they  are  not  liable  at  all. 


WESTLAKE  v.  DU>^N. 

[184  Mass.  260,  68  N.  E.  212.] 

DEEDS — Acknowledgment  in  Blank — Estoppel. — If  a  person 
signs  and  acknowledges  a  deed,  leaving  the  name  of  the  grantee  in 
blank,  and  intrusts  it  to  another  on  his  statement  of  his  desire  to 
Bhow  it  to  a  friend  who  is  going  to  advance  a  part  of  the  purchase 
money,  and  that  he  will  return  it  in  a  few  minutes,  and  he  then 
fraudulently  inserts  his  own  name  in  the  blank  and  mortgages  the 
property  to  a  mortgagee,  who  acts  in  good  faith,  the  original  signer 
of  the  deed  is  not  estopped  to  assert  his  title  against  the  mortgagee, 
nor  from  maintaining  suit  in  equity  to  set  aside  the  deed  and  cancel 
the   mortgage,     (pp.   558,   559.) 

H.  C,  Joyner  and  H.  M.  Wliiting,  for  the  plaintiff. 

C.  E.  and  C.  L.  Ilibbard,  for  the  defendant. 

2«o  MOETO^T,  J.  This  is  a  bill  in  equity  to  have  a  deed 
from  the  plaintiff  Westlake  to  the  defendant  Dunn,  alleged  to 
have  been  obtained  by  fraud,  declared  null  and  void,  and  to  have 
a  mortgage  from  Dimn  to  the  defendant  bank  of  the  same  prop- 
erty canceled  and  discharged.  The  judge  ruled  and  found  in 
favor  ^"*  of  the  plaintiffs  and  the  case  is  here  on  exceptions  l)y 
the  defendant  bank  to  the  refusal  of  the  judge  to  give  cei'tain 
rulings  requested  by  it.  The  defendant  Dunn  did  not  appear 
and  the  bill  was  taken  pro  confesso  against  him. 

There  is  no  serious  dispute  as  to  the  facts.  The  evidence 
consisted  of  the  testimony  of  one  Bell,  the  attorney  for  West- 
lake,  and  who  is  also  one  of  the  plaintiffs,  and  a  statement  of 
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facts  by  the  attorneys  for  the  bank,  and  the  deeds  and  docu- 
ments referred  to  in  the  testimony  on  one  side  and  the  other. 

From  this  evidence  it  appears  that  Westlake  was  the  owner 
of  certain  real  estate  in  Pittsfield  which  he  wanted  to  sell,  and 
that  there  were  negotiations  between  him  and  Dunn  in  regard 
to  a  sale  of  the  same.  In  consequence  of  these  negotiations,  the 
plaintiff  Bell  prepared  a  deed  of  the  property  at  the  request  of 
AYestlake.  This  deed  was  signed  and  acknowledged  by  West- 
lake.  When  he  signed  and  acknowledged  it,  it  was  unsealed 
and  the  name  of  the  grantee  was  blank.  In  this  condition  the 
deed  was  handed  to  Dunn  in  order  that  he  might  show  it  as 
he  represented  to  a  possible  purchaser.  Mrs.  Westlake  had  not 
signed  it,  however,  and  it  was  returned  at  Bell's  suggestion  to 
liave  her  sign  it,  which  she  did.  Subsequently,  the  seals  and 
the  revenue  stamps  were  put  on  but  the  name  of  the  grantee  still 
remained  blank.  In  this  condition  Dunn  obtained  the  deed  from 
Bell,  to  whom  AVestlake  had  intrusted  its  delivery  and  the  receipt 
of  the  purchase  money,  by  representing  that  he  wanted  to  take  it 
to  show  to  a  friend  who  was  going  to  let  him  have  two  thousand 
dollars  of  the  purchase  money,  and  that  he  would  return  it  in  a 
few  minutes.  He  did  not  return  it,  but  wrote  in  his  own  name  as 
grantee  and  then  took  it  to  the  defendant  bank  to  which  he  had 
previously  applied'  for  a  loan  on  the  property  of  two  thousand 
dollars,  which  had  been  approved,  and  delivered  it  to  the  bank 
and  executed  a  note  and  mortgage  to  the  bank  for  two  thou- 
sand dollars  which  thereupon  paid  him  that  amount,  and  on 
the  same  day  caused  the  deed  and  mortgage  to  be  duly  recorded. 
The  officers  of  the  bank  and  its  attorney  acted  in  good  faith, 
and  had  no  knowledge  of  the  fraud  that  had  been  perpetrated 
by  Dunn.  Subsequently  the  plaintiff  Westlake  discovered  the 
fraud,  and  upon  the  commencement  of  foreclosure  proceedings 
by  the  bank  in  June,  1901,  brought  this  bill. 

Without  going  further  into  detail,  it  is  clear,  we  think,  that 
"^^  the  deed  was  obtained  from  Bell  by  Dunn  under  circum- 
stances that  warranted  the  finding  made  by  the  judge  that  the 
deed  never  was  delivered  with  intent  to  pass  the  title,  and  also 
fhe  further  finding  made  by  the  judge  that  there  was  a  fraudu- 
lent insertion  by  Dunn  of  his  name  as  grantee.  The  deed  never 
having  been  delivered  with  intent  to  pass  the  title  as  a  com- 
pleted deed  or  with  authority  to  Dunn  to  insert  the  name  of  the 
grantee,  it  had  no  force  or  validity  as  a  deed,  no  title  vested 
in  Dunn  and  he  could,  of  course,  convey  none.  The  insertion 
of  his  name  as    grantee  by  himself    was  an  act  wholly  unau- 
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thorized  even  if  it  did  not  constitute  a  forgery.  The  subse- 
quent acceptance  by  Westlake  of  a  deed  from  Dunn  to  himself, 
before  the  discovery  of  the  fraud,  and  the  recording  of  it  did 
not  constitute  a  ratification  of  what  had  been  done  and  a  con- 
firmation of  Dunn's  title,  because,  in  accepting  the  deed  and 
causing  it  to  be  recorded,  Westlake  acted  in  ignorance  of  the 
fraud  that  had  been  committed  by  Dunn. 

The  bank  contends  that  Westlake  is  estopped  to  set  up  title 
in  himself  and  is  not  entitled  to  relief  in  equity.  If  that  is  so  it 
must  be  either  on  the  ground  that  the  conduct  of  Westlake  and 
his  agent  Bell  was  calculated  to,  and  did,  induce  the  bank  to  lend 
the  money  and  take  the  note  and  mortgage,  and  that  they  knew, 
or  ought  to  have  known,  that  such  was  likelj^  to  be  the  effect  of 
their  conduct  (Stiff  v.  Ashton,  155  Mass.  130,  29  K.  E.  203), 
or  on  the  ground  of  negligence  on  the  part  of  Westlake  and  Bell 
in  suffering  Dunn  to  take  the  deed  and  thereby  enabling  him  to 
commit  the  fraud  and  procure  the  loan  from  the  bank,  and  that 
as  between  two  innocent  parties  the  one  whose  negligence  has 
contributed  to  the  wrongdoing  complained  of  should  suffer  the 
loss  occasioned  thereby,  and  not  the  other.  The  effect  of  such 
a  contention,  if  sustained  on  either  ground,  would  be  to  leave 
the  title  in  Dunn  and  the  bank.  But  we  think  that  the  con- 
tention of  the  bank  cannot  be  sustained.  Xeither  Westlake  nor 
Bell  did  or  said  anything  which  they  knew  or  ought  to  have 
known  would  or  could  induce  the  bank  or  anyone  else  to  lend 
money  to  Dunn  and  take  a  mortgage  on  the  land  in  question  as 
security.  They  were  entirely  ignorant  of  the  whole  transaction. 
They  had  no  reason  even  to  suspect  that  Dunn  was  going  to 
make  the  use  which  he  did  of  the  deed.  Tliis  ground  of  es- 
toppel therefore  fails:  Stiff  v.  Ashton,  155  Mass.  130,  29  ^^.  E. 
203.  So,  also,  we  think,  does  the  other.  ^^^  It  was  not  negli- 
gent on  Bell's  part  to  intrust  the  deed  with  the  name  of  the 
grantee  left  blank  to  Dunn  to  show,  as  lie  represented,  to  a 
friend  with  the  promise  to  return  it  in  a  few  minutes.  Dunn 
had  no  authority  to  fill  in  the  blank  eitlier  with  his  own  name 
or  that  of  any  other  person,  though  he  had  said  that  he  was 
going  to  take  the  deed  to  himself,  and  there  was  no  objection 
to  his  doing  so,  provided  he  paid  tlie  purcliase  price.  Neitlier 
Westlake  nor  Bell  owed  any  duty  to  anyone  to  see  that  Dunn 
did  not  use  the  deed  in  the  manner  in  whicli  he  did.  If  there 
was  no  such  duty  on  their  part  then  there  was  no  negligence : 
See  O'Herron  v.  Gray,  168  Mass.  573,  60  Am.  St.  Eep.  -IH.  47 
N.  E.  429;  Scollans  v.  Eollins,  179  Mass.  316,  88  Am.  St.  Eep. 
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386,  60  N.  E.  983;  Scholfield  v.  Londesborongh,  [1896]  App. 
Cas.  514.  A  deed  is  a  different  instrument  from  the  instru- 
ments referred  to  and  dealt  with  in  Russell  v.  American  Bell 
Teleph.  Co.,  180  Mass.  467,  62  N.  E.  751,  and  in  Scollans  v. 
Rollins,  179  Mass.  346,  88  Am.  St.  Rep.  386,  60  N.  E.  983. 

The  rulings  requested  by  the  defendant  were  given  in  part  and 
refused  in  part.  We  discover  no  error  on  the  part  of  the  judge 
in  dealing  with  them  as  he  did.  The  result  is  that  the  excep- 
tions must  be  overruled. 

So  ordered. 


The  Unauthorized  Alteration  of  an  instrument  by  the  holder  thereof 
filling  in  blanks  is  discussed  in  the  monographic  note  to  Burgess  v. 
Blake,  86  Am.  St.  Eep.  107-112,  on  the  alteration  of  written  instru- 
ments. 


SIMPSON  V.  PRUDENTIAL  INSURANCE  COMPANY. 

[184  Mass.   348,  68  N.   E.   673.] 

INFANCY — Avoidance  of  Contract  of  Insurance. — A  policy  of 
life  insurance  taken  out  by  an  infant  is  not  necessary.  He  may 
avoid  it,  and  recover  the  money  paid  by  him  as  premiums  thereon, 
(p.   561.) 

INFANCY In  Order  to  Avoid  His  Contract,  an  infant  is  not 

obliged  to  put  the  other  party  in  statu  quo.      (p.  561.) 

INFANCY — Avoidance  of  Contract  of  Insurance — Demand. — 
If  an  action  to  avoid  a  contract  of  insurance  and  to  recover  the 
premiums  paid  under  such  contract  is  brought  by  an  infant,  notice 
of  the  rescission  of  the  contract  and  a  demand  for  such  premiums 
through  an  attorney  appointed  by  the  infant  are  good  and  sufficient 
until  avoided  by  the  latter,     (p.  561.) 

N,  P.  Avery,  for  the  plaintiff. 

H.  P.  Small,  for  the  defendant. 

»4»  MORTON,  J.  The  plaintiff  in  this  case  is  a  minor  and 
brines  this  action  by  her  next  friend  to  recover  the  premiums 
paid  by  her  on  a  life  insurance  policy  issued  to  her  by  the  de- 
fondant.  The  case  was  heard  upon  agreed  facts,  and  judgment 
vas  ordered  for  tlio  defendant  and  the  plaintiff  appealed.  Tlio 
policy  was  wliat  is  termed  a  twenty  year  endowment  policy  for 
five  hundred  dollars,  and  the  agreed  facts  state  that  there  was 
no  fraud  or  undue  influence  practiced  upon  the  plaintiff  by 
tlie  defendant  or  its  agents,  and  that  the  contract  wns  a  reason- 
able and  prudent  one  for  a  person  in  the  plaintilFs  situation 
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and  condition  in  life.  Before  the  action  was  brought  the  plain- 
tiff, through  her  attorney,  had  notified  the  defendant  that  she 
repudiated  the  policy  and  the  contract  contained  in  it,  and  de- 
manded a  return  of  the  sums  that  she  had  paid  as  premiums. 
The  premiums  paid  amounted  to  fifty-four  dollars,  and  it  is 
agreed  that  the  expense  to  the  ^^^  defendant  of  keeping  the 
policy  in  force  was  twenty-eight  dollars  and  seventy-two  cents. 
The  defendant  contends  that  this  should  be  deducted  from  or 
sot  off  against  the  premiums  if  the  plaintiff  is  allowed  to  re- 
cover for  them. 

It  is  manifest,  we  think,  that  however  reasonable  and 
prudent  it  may  be  for  an  infant  to  take  out  a  policy  of  life  in- 
surance, it  does  not  come  within  the  class  of  necessaries,  or 
within  the  class  of  contracts  which  have  been  held  as  matter 
of  law  to  be  beneficial  to,  and  therefore  binding  upon,  an  in- 
fant. It  is  only  when  the  contract  comes  within  the  class  of 
contracts  which  as  matter  of  law  are  binding  upon  an  infant 
that  the  question  of  its  reasonableness  and  prudence  is  material : 
Tupper  V.  Cadwell,  13  Met.  559,  46  Am.  Dec.  704. 

The  defendant  contends  that  the  contract,  having  been  exe- 
cuted in  part  at  least,  the  plaintiff  cannot  recover  without  mak- 
ing the  defendant  whole  for  the  expense  to  which  it  has  been 
subjected.  But  that  would  be  compelling  the  plaintiff  to  carry 
out  to  that  extent  a  contract  which  is  not  binding  on  her  and 
which  she  may  avoid :  Morse  v.  Ely,  154  Mass.  458,  26  Am.  St. 
Rep.  263,  28  X.  E.  577. 

It  is  well  settled  in  tliis  commonwealth,  whatever  may  be  the 
law  elsewhere,  that  in  order  to  avoid  a  contract  an  infant  is  not 
obliged  to  put  the  other  party  in  statu  quo :  Gillis  v.  Goodwin, 
180  Mass.  140,  91  Am.  St.  Rep.  265,  61  N.  E.  813,  and  cases 
cited ;  White  v.  Xew  Bedford  Cotton  Waste  Corp.,  178  Mass. 
20,  59  N.  E.  643. 

The  defendant  further  contends  that  there  has  been  no 
rescission  because  the  notice  and  demand  were  made  by  an  at- 
torney, and  an  infant  cannot  appoint  an  agent  or  attorney,  and 
tlie  authority  of  a  prochein  ami  is  only  commensurate  with  the 
writ:  Cassier's  Case,  139  Mass.  458,  1  N.  E.  920;  Miles  v.  Boy- 
den,  3  Pick.  213;  Burns  v.  Smitli,  29  Ind.  App.  181,  94  Am. 
St.  Rep.  268,  64  X.  E.  94;  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
940. 

If  we  assume  that  the  bringing  of  the  action  did  not  of  itself 
constitute  all  the  rescission  and  demand  that  was  necessary,  tlien 
we  are  of  the  opinion  that  the  appointment  of  an  agent  for  the 
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purpose  of  giving  notice  of  rescission  and  making  a  demand  was 
not  such  an  act  under  the  circumstances  of  this  case  as  could  be 
}ield  as  matter  of  law  to  be  prejudicial  to  the  plaintiff  and  there- 
fore void,  but  that  it  was  at  the  most  only  voidable,  and  there- 
fore the  notice  and  demand  until  avoided  by  the  plaintiff  would 
^^  be  sufficient:  Whitney  v.  Dutch,  14  Mass.  457,  7  Am,  Dec. 
229;  Towle  v.  Dresser,  73  Me.  252. 

Judgment  reversed  and  judgment  for  the  plaintiff. 

An  Infant's  Contract  of  insurance  is  not  void,  but  merely  voidable: 
Union  Cent.  Life  Ins.  Co.  v.  Hilliard,  63  Ohio  St.  478,  81  Am.  St. 
Rep.  644,  59  N.  E.  230;  note  to  Craig  v.  Van  Bebber,  18  Am.  St. 
Eep.  615.  As  to  his  right  to  recover  what  he  has  paid  under  such  a 
contract,  see  Johnson  v.  Northwestern  Mut.  Life  Ins.  Co.,  56  Minn. 
365,  45  Am.  St.  Eep.  473,  57  N.  W.  934,  59  N.  W.  992.  And  as  to 
the  necessity  of  an  infant,  upon  disaffirming  a  contract,  putting 
the  other  party  in  statu  quo,  see  Hobbs  v.  Nashville  etc.  Ey.,  122 
Ala.  602,  82  Am.  St.  Eep.  103,  26  South.  139;  Gillis  v.  Goodwin,  180 
Mass.  140,  91  Am.  St.  Eep.  265,  61  N.  E.  813;  Eidgeway  v.  Herbert, 
150  Mo.  606.  73  Am.  St.  Eep.  464,  51  S.  W.  1040;  Eice  v.  Butler,  160 
N.  Y.  578,  73  Am.  St.  Eep.  703,  55  N.  E.  275;  Bullock  v.  Sprowls,  93 
Tex.  188,  77  Am.  St.  Eep.  849,  54  S.  W.  661;  Jenkins  v.  Jensen,  24 
Utah,  108,  91  Am.  St.  Rep.  783,  66  Pac.  773;  monographic  note  to 
Craig  V.  Van  Bebber,  18  Am.  St.  Rep.  687-694. 


TATMAN  V.  HUMPIIEEY. 

[184  Mass.  361,  68  N.  E.  644.] 

BANKRUPTCY— Preference.— If  the  holder  of  an  unrecorded 
chattel  mortgage  executed  two  years  before  the  bankruptcy  of  the 
mortgagor  and  while  he  was  solvent,  first  takes  possession  under  his 
mortgage  tbree  weeks  before  the  mortgagor  files  his  petition  in 
bankruptcy,  he  being  insolvent  at  the  time,  and  the  mortgagee  hav- 
ing reasonable  cause  to  believe  him'  insolvent,  the  transfer  dates 
from  the  time  that  the  mortgagee  takes  possession,  and  is  voidable 
as  an  unlawful  preference  under  the  United  States  bankruptcy  act 
of  1898.     (p.  565.) 

C.  T.  Tatman,  pro  se. 

W.  H.  Brown,  for  the  defendant. 

3«i  KXOWLTON,  C.  J.  The  question  in  this  case  is 
whether  the  defendant's  title  under  an  unrecorded  mortgage  of 
personal  property,  made  to  him  more  than  two  years  before  the 
bankruptcy  of  the  mortgagor,  which  covered  the  stock  of  goods 
and  fixtures  then  owned  by  the  mortgagor  and  such  future  ad- 
ditions   as    he  should    make  thereto,  and    which  was  made  to 
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secure  payment  of  certain  notes  and  of  future  indebtedness,  is 
good  against  the  trustee  in  bankruptcy  of  the  mortgagor. 
Under  the  Revised  Laws,  chapter  198,  ^^^  section  1,  because  of 
the  failure  to  record  the  mortgage  within  fifteen  days  of  the 
date  written  therein,  and  because  the  property  had  not  been  de- 
livered to  and  retained  by  the  mortgagee,  the  mortgage  was  not 
valid  against  any  person  other  than  the  parties  thereto:  Has- 
kell V.  Merrill,  179  Mass.  130,  60  N.  E.  485.  About  three 
weeks  before  the  commencement  of  the  proceedings  in  bank- 
ruptcy^  the  mortgagor  then  being  insolvent  and  the  defendant 
having  reasonable  cause  to  believe  him  insolvent,  the  defendant 
took  possession  of  the  property  covered  by  the  mortgage,  by 
removing  it  from  the  mortgagor's  store,  and  afterward  retained 
it.  After  taking  possession  he  served  a  notice  of  his  intention 
to  foreclose  the  mortgage  under  the  provisions  of  the  Public 
Statutes,  chapter  192,  sections  7,  9. 

The  defendant's  acquisition  of  possession  of  the  mortgaged 
property  before  the  commencement  of  the  proceedings  in  bank- 
riiptcy,  and  before  third  persons  had  acquired  liens  or  rights  by 
attachment  or  otherwise,  gave  him  a  title  which  was  good  at 
common  law  against  creditors^  and  which  would  have  been  good 
against  an  assignee  in  insolvency  under  the  statutes  of  this  com- 
monwealth, or  against  an  assignee  in  bankruptcy  under  the 
United  States  bankruptcy  act  of  1867:  Folsom  v.  Clemence,  111 
Mass.  273;  Chase  v.  Denny,  130  Mass.  566;  Blanchard  v.  Cooke, 
144  Mass.  207,  11  N.  E.  83;  Bennett  v.  Bailey,  150  Mass.  257, 
22  N.  E.  916;  Bliss  v.  Crosier,  159  Mass.  498^  34  N".  E.  1075; 
Haskell  v.  Merrill,  179  Mass.  120,  60  N".  E.  485;  Gibson  v. 
Warden,  14  Wall.  244;  Sawyer  v.  Turpin,  91  U.  S.  114. 

The  question  of  difficulty  in  the  case  arises  under  the  United 
States  bankruptcy  act  of  1898,  whose  provisions  in  regard  to 
preferences  and  acts  of  bankruptcy  differ  materially  from  those 
of  the  bankrupt  act  of  1867.  In  Wilson  v.  Nelson,  183  U.  S. 
191,  22  Sup.  Ct.  Eep.  74,  7  Am.  Bank.  Eep.  142,  the  supreme 
court  of  the  United  States,  in  an  elaborate  opinion,  discussed 
this  difference,  and  pointed  out  its  effect  in  cases  similar  to  the 
present.  In  that  case  the  bankrupt  when  solvent,  nearly  thir- 
teen years  before  his  bankruptcy,  gave  an  irrevocable  power  of 
attorney  to  confess  judgment  for  a  debt  which  he  then  con- 
tracted, and  this  power  was  exercised  by  the  creditor  shortly  be- 
fore his  bankruptcy. 

Among  the  acts  of  bankruptcy  mentioned  in  section  3a  of 
the  act,  one  is  defined  as  follows :  having  '^suffered  or  permitted, 
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while  insolvent,  any  creditor  to  obtain  a  preference  through 
legal  proceedings,  and  not  having  at  least  five  days  before  a 
sale  or  ^^^  final  disposition  of  any  property  affected  by  such 
preference  vacated  or  discharged  such  preference/'  In  section 
67f,  it  is  provided  "that  all  levies,  judgments,  attachments,  or 
other  liens^  obtained  tlirough  legal  proceedings  against  a  per- 
son who  is  insolvent,  at  any  time  within  four  months  prior  to 
tlie  filing  of  a  petition  in  bankruptcy  against  him,  shall  be 
deemed  null  and  void  in  case  he  is  adjudged  a  bankrupt,  and  the 
property  affected  by  the  levy,  judgment,  attachment,  or  other 
lien  shall  be  deemed  wholly  discharged  and  released  from  the 
same,''  etc.  In  section  67c,  it  is  declared  that  "a  lien  created 
by  or  obtained  in  or  pursuant  to  any  suit  or  proceeding  at  law 
or  in  equity,  including  an  attachment  upon  mesne  process  or  a 
judgment  by  confession,  which  was  begun  against  a  person 
within  four  months  before  the  filing  of  a  petition  in  bankruptcy 
by  or  against  such  person  shall  be  dissolved  by  the  adjudication 
of  such  person  to  be  a  bankrupt  if  it  appears  that  said  lien  was 
obtained  and  permitted  while  the  defendant  was  insolvent  and 
that  its  existence  and  enforcement  will  work  a  preference,"  etc. 
In  view  of  these  and  other  provisions  of  the  act,  it  was  decided, 
in  the  case  just  cited,  that  suffering  and  permitting  the  creditor 
to  obtain  a  preference  through  legal  proceedings  was  an  act  of 
bankruptcy  by  the  express  provisions  of  the  statute,  irrespective 
of  any  active  intent  of  the  debtor  at  that  time  to  hinder,  delav 
or  defraud  his  creditors,  or  to  give  a  preference,  and  notwitli- 
standing  that  the  power  of  attorney  to  confess  judgment  was 
given  many  years  before,  and  it  was  said  that  the  preference 
could  be  avoided  and  the  property  recovered  by  the  trustee.  It 
was  held  that  in  determining  the  time  of  an  alleged  act  of  bank- 
ruptcy, it  must  be  deemed  to  have  occurred  when  something 
open  and  notorious  was  done  affecting  the  debtor's  estate.  It 
is  also  said  in  tlie  opinion  that  "the  act  of  1898  makes  tlie 
result  obtained  by  the  creditor,  and  not  the  specific  intent  of 
the  debtor,  the  essential  fact." 

Under  another  clause  of  the  statute  the  same  distinction  is 
drawn  between  this  and  the  former  act  in  the  case  of  In  re 
Klingaman,  101  Fed.  691,  4  Am.  Bank.  Eep.  254,  where  it  is 
said  that:  "The  intent  of  this  section  is  to  declare  that,  as 
against  creditors  of  an  insolvent,  the  limitation  of  time  for  in- 
voking relief  against  a  preference  does  not  begin  to  run  until 
in  some  ^^^  form  they  have  received  actual  or  constructive 
notice  of  the  transfer  to  the  preferred  creditor;  and  this  in- 
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tent  is  reached  by  the  declaration  that  in  such  cases  the  trans- 
fer constituting  the  act  of  bankruptcy  shall  be  held  to  date  from 
the  time  the  instrument  of  transfer  is  recorded,  or  the  posses- 
sion is  taken,  or  notice  is  otherwise  brought  home  to  the  cred- 
itors of  the  bankrupt/'  The  facts  in  this  case  were  somewhat 
analogous  in  principle  to  those  in  the  case  at  bar.  Other  fed- 
eral decisions  tend  in  the  same  direction:  White  v.  Bradley 
Timber  Co.,  119  Fed.  989;  In  re  Metzger  Toy  &  Novelty  Co., 
114  Fed.  957;  In  re  Wright  Lumber  Co.,  114  Fed.  1011;"^ In  re 
Sheridan,  3  Am.  Bank.  Eep.  554. 

Even  though  the  proceedings  by  which  the  mortgagee  ob- 
tained his  lien,  three  weeks  before  the  filing  of  the  petition, 
were  not  proceedings  in  court,  and  not  legal  proceedings  if  the 
term  is  construed  narrowly,  they  were  proceedings  to  enforce 
his  legal  rights.  If  the  present  case  is  not  covered  by  the  de- 
cision in  Wilson  v.  Nelson,  183  U.  S.  191,  22  Sup.  Ct.  Eep.  74, 
the  principles  upon  which  the  two  cases  rest  are  very  similar. 

In  section  3a,  one  of  the  acts  of  bankruptcy  mentioned  is 
having  ''transferred,  while  insolvent,  any  portion  of  his  prop- 
erty to  one  or  more  of  his  creditors  with  intent  to  prefer  such 
creditors  over  his  other  creditors."  In  the  same  section  under 
b,  the  time  for  filing  a  petition  founded  on  such  an  act  of  bank- 
ruptcy is  within  four  months  after  "the  date  of  the  recording 
or  registering  of  the  transfer  or  assignment  ....  if  by  law 
such  recording  or  registering  is  required  or  permitted,  or,  if  it 
is  not,  from  the  date  when  the  beneficiary  takes  notorious,  ex- 
clusive, or  continuous  possession  of  the  property  unless  the 
petitioning  creditors  have  received  actual  notice  of  such  transfer 
or  assignment.'" 

In  view  of  these  several  provisions,  and  the  language  of  sec- 
tions 60a  and  GOb,  and  the  construction  put  upon  the  statute 
by  the  supreme  court  of  the  United  States,  we  are  of  opinion 
iliat,  in  the  case  of  a  preference  by  way  of  an  unrecorded  chattel 
mortgage,  the  transfer  dates,  under  the  bankruptcy  act  of  1898 
and  the  amendatory  act  of  February  5,  1903,  from  the  acquisi- 
tion of  possession  under  the  mortgage. 

In  Mathews  v.  Hardt,  79  N.  Y.  App.  Div.  570.  80  N.  Y. 
Supp.  462,  9  Am.  Bank  Rep.  373,  the  appellate  division  of  the 
supreme  court  of  New  York,  ^*''~'  in  a  well-considered  opinion, 
made  a  decision  which  entirely  covers  the  present  case.  The 
court  held  that  the  preference  should  be  deemed  to  have  been 
obtained  at  the  time  when  possession  was  taken,  though  tlie  tak- 
ing of  possession  was  merely  to  efi'ectuate  an  agreement  made 
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in  good  faith  and  many  months  before  the  prohibited  time  for 
making  the  transfer.  The  case  at  bar  certainly  falls  within  the 
spirit  and  reason  of  the  statute  as  interpreted  in  these  decisions. 
The  reason  for  the  enactment  as  it  is  interpreted  is  well  illus- 
trated by  the  fact  that  the  mortgagor  in  this  case,  less  than  four 
months  before  the  proceedings  in  bankruptcy,  made  a  statement 
to  certain  of  his  creditors  and  to  commercial  agencies,  that  there 
was  no  encumbrance  on  his  stock  or  fixtures,  a  statement  which 
was  literally  true  if  we  look  only  to  the  state  of  the  title  as 
against  creditors,  but  wickedly  false  in  its  understood  meaning 
if  the  mortgagee,  on  the  eve  of  the  debtor's  bankruptcy,  could 
take  all  of  the  debtor's  property  and  leave  nothing  for  the  other 
creditors  who  had  trusted  him  because  of  his  possessions. 
Judgment  for  the  plaintiff. 


Unrecorded  Chattel  Mortgages  are  considered,  in  respect  to  their 
validity  and  effect,  in  Deseret  Nat.  Bank  v.  Kidman,  25  Utah,  379, 
95  Am.  St.  Eep.  856,  71  Pac.  873;  Blumauer  v.  Clock,  24  Wash.  596, 
64  Pac.  844,  85  Am.  St.  Eep.  966,  and  eases  cited  in  the  cross-reference 
note  thereto.  For  recent  decisions  under  the  bankruptcy  act,  see 
FleminjT  v.  Courtenay,  98  Me.  401,  99  Am.  St.  Eep.  414,  57  Atl.  592; 
McKittrick  v.  Cahoon,  89  Minn,  383,  99  Am.  St,  Eep.  606,  95  N.  W. 
223;  Colwell  v.  Tinker,  169  N.  Y.  531,  62  N.  E.  668,  98  Am.  St.  Eep, 
587,  and  cases  cited  in  the  cross-reference  note  thereto. 


McKEXZIE  V,  GLEASOK 

[184  Mass.  452,  69  N.  E.  1076.] 

DEEDS. — Boiindaries  on  Ways,  public  or  private,  contained 
in  deeds,  inelude  the  soil  to  the  center  of  the  way,  if  owned  by  the 
grantor,  and  the  way  thus  referred  to  is  a  monument,  which  controls 
courses  and  distances,  unless  the  deed,  by  explicit  statement  or  neces- 
sary  implication,    requires    a    different    construction,      (p.    569.) 

DEEDS — Boundaries — Ways. — A  boundary  in  a  d-^ed  running 
from  "a  stake  and  stones  near  an  old  road,"  thence  by  said  road 
"to  a  stake  and  a  pair  of  bars,"  includes  the  fee  to  the  center  of 
such  road  and  a  right  of  way  thereon  to  the  grantee  and  others, 
when  such  road  is  over  the  land  of  the  grantor  and  its  use  is  required 
for  the  reasonable  enjoyment  of  the  land  conveyed,     (p.  570.) 

DEEDS — Boundaries — ^Ways — Estoppel. — A  boundary  in  a  deed 
as  by  the  designated  side  of  a  private  road  over  the  land  of  the 
grantor,  excludes  the  road,  but  the  grantor  is  estopped  to  deny  its 
existence,     (p.   571.) 

DEEDS — Boundaries — Ways — Estoppel. — A  boundary  in  a  deed 
of  land  on  a  private  road  over  land  of  the  grantor  carries  the  land 
to   the    center   of   such   road,   estops   the   grantor   from    denying   the 
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existence  of  the  road,  and  gives  the  grantee  a  right  of  way  through, 
its  entire  length  and  width  as  it  existed  at  the  date  of  his  deed, 
(p.    571.) 

WAYS — Obstruction — Pleading  and  Evidence — Estoppel. — If 
a  declaration  prays  damages  for  the  obstruction  of  a  right  of  way 
by  a  fence,  and  it  is  stipulated  or  agreed  by  the  parties  that  if 
plaintiff  is  entitled  to  the  right  of  way,  the  fence  constitutes  such 
obstruction  as  to  support  the  declaration,  the  defendant  is  estopped 
to  contend  that  the  evidence  shows  a  fence  to  exist  across  the  way 
at  a  point  not  included  in  the  description  given  in  the  declaration, 
(p.    572.) 

Action  to  recover  for  the  obstruction  of  a  way  and  for  a 
trespass.  Mrs.  E.  J.  Dana  conveyed  to  plaintiff  certain  premises, 
known  as  his  south  lot,  by  deed  describing  it  as  follows :  "A  cer- 
tain piece  or  parcel  of  land  situate  in  that  part  of  Wareham  called 
Long  Neck  and  adjoining  a  houselot  of  Thaddeus  C.  Baker, 
and  bounded  as  follows :  Beginning  at  the  easterly  corner  of 
said  Baker's  lot,  and  running  South  40°  West,  fourteen  rods 
to  a  cedar  post;  thence  North  35^°  West  sixteen  rods  to  a 
stake  and  stones  near  an  old  road  leading  to  the  shore;  thence 
by  said  road  North  88f  East  thirteen  rods  to  a  stake  by  a  pair 
of  bars;  thence  South  60^°  East  seven  rods  to  bound  first  men- 
tioned: containing  one  hundred  and  fifty  rods  more  or  less.'* 
Subsequently  one  W^ixon,  who  had  acquired  the  adjoining  prem- 
ises through  Mrs.  Dana,  conveyed  to  the  plaintiff,  IMcKenzie, 
the  property  known  as  his  second  lot,  by  deed  describing  it  as 
follows :  "A  certain  lot  of  land  situated  in  that  part  of  said 
Wareham  called  Long  Neck  and  on  the  southerly  side  of  the 
state  highway,  and  is  bounded  as  follows :  Beginning  at  a  stake 
at  the  northeast  corner  of  said  lot  and  the  northwest  corner  of 
a  private  road  used  by  Thaddeus  C.  Baker,  and  on  the  south- 
erly side  line  of  the  state  highway,  thence  running  soutli  69° 
west  by  the  southerly  side  line  of  the  state  highway  two  hundred 
and  twenty  feet  to  a  stake  at  the  easterly  side  of  a  private  road, 
thence  South  11°  45'  East  by  said  private  road  six  feet,  thence 
South  81°  30'  East  by  the  northerly  side  of  said  private  road 
forty-six  feet,  thence  due  East  also  by  the  nortlierly  side  of 
said  private  road  one  hundred  and  seventy-three  and  fivc-tonths 
feet  to  the  westerly  side  of  the  private  road  first  n^cntioned  used 
by  Thaddeus  C.  Baker  aforesaid,  thence  north  9°  west  by  the 
westerly  side  of  said  private  road  ninety-two  and  five-tent  lis 
feet  to  the  first-mentioned  bound."  Afterward  the  premises 
marked  on  the  plan  below  attached  as  the  property  of  "0.  S. 
Gleason,"  were  conveyed  to  him  by  said  Wixon,  who  had  ac- 
quired them  through  Mrs.  Dana.     The  court  ruled  that  plain- 
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tiff  under  his  deed  to  his  south  lot  became  entitled  to  the 
southerly  half  of  the  private  road  to  the  shore,  as  shown  by  the 
plan  as  adjoining  his  premises,  and  that  the  language  of  the 
deed  to  that  property  carried  the  northerly  line  of  his  land  to 
the  center  of  such  road.     Defendant  excepted. 


JJ.  Ryder 


S.T.PetKs 

PLAN  OF  PREMISES  IN"  DISPUTE. 

H.  H.  Baker  and  C.  F.  Chamberlayne,  for  the  plaintiff. 

G.  W.  Stetson  and  11,  Le    B.  Sampson,  for  the  defendant. 

'*^^  BEALEY,  J.  The  question  presented  for  decision  is, 
whether  the  plaintiff,  under  the  boundaries  in  his  first  deed,  ac- 
quired title  to  the  soutlierly  half  of  the  way,  and  unless  some 
imperative  principle  of  law  requires  thai  the  plaintiff  cannot 
have  any  relief,  a  construction  ought  to  be  given  to  the  deed 
■which  will  not  compel  him  to  use  his  farm  in  parts,  or  exclude 
him  from  access  to  the  county  road. 

Tbe  way  is  either  included  or  excluded  by  the  do<cri])tion  in 
the  deed.  It  cannot  reasonably  be  held,  under  the  language 
used,  to  be  in  part  a  monument,  and  in  part  merely  descriptive 
for  the  purpose  of  identifying  the  line  that  runs  "by  the  road" 
from  stake  to  stake.  If  we  exclude  the  road,  the  language  used 
runs  tbe  line  from  stake  to  stake,  following  the  general  course 
of  the  road  as  shown  on  the  plan,  but  in  no  instance  exteuding 
beyond  the  original  line  so  drawn,  or  in  other  words,  the  land  of 
tbe  plaintiff  does  not  reach  to  or  abut  on  the  road :  Motlev  v. 
Sargent,  119  :Mass.  231,  235.  The  word  "abuttal"  means  tbe 
same  as  boundary  unless  there  are  words  that  limit  its  meaning, 
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and  if  the  plaintiff  abuts  on  the  road,  then  he  is  bounded  by  the 
road,  which  is  included.  "The  road  is  an  abuttal,  not  a  monu- 
ment; and  if  the  deed  does  not  say  on  what  side,  it  shall  be 
taken  to  mean  the  center'^ :  Shaw,  C.  J.,  in  Smith  v.  Slocomb, 
9  Gray,  36,  37,  69  Am.  Dec.  274.  And  the  words  "on  the  county 
road"  and  "by  said  road"  have  so  been  construed  by  this  court: 
O'Connell  v.  Bryant,  121  Mass.  557;  Dean  v.  Lowell,  135  Mass. 
55,  60. 

A  grantee  whose  land  is  bounded  by  a  way  owned  at  the  time 
by  his  grantor  may  acquire  the  right  to  use  that  way,  not  only 
because  he  gains  a  fee  in  half  of  it,  but  also,  being  so  bounded, 
his  grantor  would  be  estopped  to  deny  the  existence  of  the  way : 
Stark  V.  Coffin,  105  ilass.  328,  330.  In  the  description  in  the 
deed,  if  it  were  not  for  the  use  of  the  terms  "stake  and  stones 
near  an  old  road,"  and  "stake  by  a  pair  of  bars,"  no  question 
could  arise  but  that  the  way  was  included;  and  the  true  test  is, 
What  was  the  intention  of  the  grantor  under  all  the  cir- 
cumstances ? 

It  was  said  in  Clark  v.  Parker,  106  Mass.  554,  556:  "In  the 
construction  of  deeds,  where  lands  are  bounded  on  or  by  a  way, 
either  public  or  private,  the  law  presumes  it  to  be  the  intention 
of  the  grantor  to  convey  the  fee  of  the  land  to  the  center  of  the 
wa}-,  if  his  title  extends  so  far.  This  presumption  is,  of  course, 
'*^''  controlled,  whenever  there  are  words  used  in  the  description 
showing  a  different  intention.  But  it  has  been  held  that  giving 
measurement,  in  the  deed,  of  side  lines,  which  reach  only  to  the 
outer  line  of  the  way,  are  not  alone  sufficient  to  overcome  it." 

The  earlier  cases  were  apparently  in  conflict  with  this  rule  of 
construction.  "In  some  opinions  of  this  court  it  has  indeed 
been  implied  or  asserted  that  a  boundary  upon  a  road  or  street 
])as.'=ed  no  title  in  the  land  under  it.  But  in  the  more  recent 
decisions  the  general  rule  has  been  repeatedly  declared,  and 
must  now  be  regarded  as  the  settled  law  of  the  cojumonwealth. 
overruling  whatever  is  irreconcilable  in  tlie  earlier  cases,  that 
a  deed  bounding  land  generally  by  a  highway,  with  no  re- 
strictive or  controlling  words,  conveys  the  grantor's  title  in  the 
land  to  the  middle  of  the  highway":  Gray,  J.,  in  Boston  v. 
Eichardson,  13  Allen,  146,  152;  Phillips  v.  Bowers,  7  Gray,  21, 
24.  Compare  Crocker  v.  Cotting,  166  Mass.  183,  187,  44  X. 
E.  214. 

It  is  now  too  late  to  doubt  the  general  rule  as  to  boundaries 
by,  or  on,  a  street  or  way  either  public  or  private,  which  may 
be  stated  in  the  language  used  in  Peck  v.  Denniston,  121  Mass. 
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17,  18,  as  follows:  "The  general  rule  is  well  settled  that  a 
boundary  on  a  way,  public  or  private,  includes  the  soil  to  the 
center  of  the  way,  if  owned  by  the  grantor,  and  that  the  way, 
thus  referred  to  and  understood,  is  a  monument  which  controls 
courses  and  distances,  unless  the  deed  by  explicit  statement  or 
necessary  implication  requires  a  different  construction."  Any 
argument  that  may  be  advanced  by  the  defendant  founded  up- 
on the  fact  that  the  side  lines  run  in  the  first  instance  to  a 
stake  and  stones  near  the  way,  and  in  the  second  from  a  stake 
near  a  pair  of  bars,  and  therefore  the  intention  of  the  grantor 
was  to  exclude  the  way,  must  be  considered  with  the  further 
facts  that  after  leaving  the  bars  the  boundary  as  shown  on  the 
plan  still  continues  -for  an  appreciable  distance  by  the  road  to 
the  starting  point,  which  was  a  corner  of  land  that  bounded  on 
the  road.  And  'A  it  was  not  the  intention  of  Eliza  J.  Dana 
to  grant  to  the  plaintiff  the  use  of  the  way,  then  she  had  sold  a 
tract  of  land  to  the  plaintiff  to  which  he  could  not  obtain  access 
without  becoming  a  trespasser,  or  else  be  forced  to  rely  on  a 
way  by  necessity  over  her  remaining  land.  "The  law  presume? 
that  one  will  not  sell  land  to  another  without  an  understanding 
that  the  grantee  shall  have  a  legal  right  of  *^*  access  to  it,  if 
it  is  in  the  power  of  the  grantor  to  give  it,  and  it  eqiially  pre- 
sumes an  understanding  of  the  parties  that  one  selling  a  por- 
tion of  his  land  shall  have  a  legal  right  of  access  to  the  re- 
mainder over  the  part  sold  if  he  can  reach  it  in  no  other  wa} '' : 
New  York  etc.  E.  E.  Co.  v.  Eailroad  Commrs.,  163  Mass.  81, 
83,  38  N.  E.  27. 

It  is  true  that  this  language  was  used  in  considering  a  right 
of  way  arising  from  necessity,  but  it  is  equally  applicable  to  the 
facts  disclosed  by  this  case.  In  the  light  of  these  circumstances 
the  presumption  is  strong  that  the  grantor  did  not  intend  such 
a  result,  and  the  operation  of  the  rule  is  not  to  be  controlled  by 
a  possible,  but  not  reasonable,  construction,  that  the  length  of 
the  side  lines  of  the  lot  might  exclude  any  part  of  the  road. 
Under  somewhat  similar  conditions  a  like  conclusion  was 
reached  in  principle,  in  the  following  cases:  Vfintc  v.  Godfrey, 
97  Mass.  472,  474;  Motley  v.  Sargent,  119  Mass.  231;  O'Con- 
nell  v.  Brvant,  121  ]\Iass.  557;  Dean  v.  Lowell,  135  Mass.  55; 
Dodd  V.  Witt,  139  Mass.  63,  65,  52  Am.  Eep.  700,  29  N.  E.  475, 
and  cases  cited ;  Gould  v.  Eastern  E.  E.  Co.,  142  lyiass.  85,  89 , 
7  N.  E.  543 ;  Chadwick  v.  Davis,  143  Mass.  7,  9.  8  X.  E.  601 ; 
Kellev  V.  Saltmarsh,  146  Mass.  585,  16  N.  E.  460;  Lemay  v. 
Furtado,  182  Mass.  280,  65  N.  E.  395. 
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A  majority  of  the  court  is  of  opinion  that  by  his  deed  the 
plaintiff  took  in  fee  to  the  center  of  the  road,  with  a  right  of 
way  over  the  north  half;  while  the  half  belonging  to  him  was 
subject  to  a  like  easement  on  the  part  of  others  having  a  right 
to  enter  upon  and  use  the  way:  Boland  v.  St.  John's  Schools, 
163  Mass.  229,  236,  39  N.  E.  1035,  and  cases  cited. 

For  reasons  already  stated,  the  description  in  the  deed  of  the 
second  lot,  which  is  bounded  in  part  by  the  county  road  and  on 
its  southerly  side  by  the  northerly  line  of  the  private  road,  gives 
the  plaintiff  no  title  to  any  part  of  the  way,  as  the  boundary  is 
expressly  limited  to  its  side  line.  The  road  evidently  was  re- 
ferred to  for  the  purpose  of  description  only,  and  the  deed  can- 
not fairly  be  held  to  impart  a  grant  of  anything  beyond  the 
boundary  named.  It  was  clearly  the  intention  of  the  grantor 
that  the  way  was  to  be  excluded.  The  plaintiff,  however,  does 
not  rest  his  case  solely  upon  the  ground  discussed;  but  also 
claims  that  by  the  description  in  each  deed,  whether  "bounded 
by  the  side  of  the  road  or  by  the  way  itself  he  gained  an  ease- 
ment in  the  road  as  it  then  was  for  the  purpose  of  travel, 
'**^  either  on  foot  or  by  carriage  throughout  its  entire  length 
and  width  as  it  existed  at  the  date  of  his  deeds.  The  instruc- 
tions of  the  presiding  judge  at  the  trial  adopted  this  view.  By 
the  description  of  the  second  lot  the  road  was  excluded,  and  the 
defendant  was  not  estopped  to  deny  its  existence. 

But  as  to  the  first  lot  this  position  is  well  taken  on  the  evi- 
dence and  is  amply  supported  by  our  decisions.  There  was  an 
implied  covenant  that  the  road  was  in  existence,  and  it  must  be 
held  to  have  passed  as  appurtenant  to  the  plaintiff's  estate : 
Parker  v.  Smith,  17  Mass.  413,  9  Am.  Dec.  157;  Stark  v.  Coffin, 
105  Mass.  328;  Tobey  v.  Taunton,  119  Mass.  404,  410;  Lemay 
V.  Furtado,  182  Mass.  280,  65  ?^.  E.  395,  and  cases  cited.  If 
the  plaintiff  had  a  right  to  use  the  way  in  connection  witli  this 
lot,  any  obstruction  of  it  by  the  defendant  wliich  prevented  or 
obstructed  such  use  was  a  trespass,  and  he  is  not  harmed  by  the 
error  in  the  instructions. 

There  remains  to  be  considered  the  question  of  pleading.  The 
third  and  fourth  counts  described  the  plaintiff's  close  as  an  en- 
tire estate  without  reference  to  the  way,  and  the  alleged  acts  of 
trespass  by  the  defendant  are  its  obstruction  by  the  fence,  tlie 
cutting  down  of  a  shade  tree,  and  disturbance  of  the  soil  by  dig- 
ging post  holes  for  the  setting  of  the  fence,  which  was  all  within 
the  south  half  of  the  way  that  passed  to  tlic  plaintiff  under  hi.s 
deed.     The  third  count  describes  the  wav  as  leading  from  the 
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county  road  to  the  plaintiff's  land,  and  it  is  now  contended  by 
the  defendant  that  under  this  allegation  the  plaintiff  is  limited 
in  his  proof  of  the  alleged  tortious  acts  to  this  description,  and 
that  the  building  of  the  fence  across  the  way  at  the  point  where 
it  first  enters  upon  the  defendant's  homestead  is  not  within  the 
allegation.  But  the  allegation  is  to  be  treated  as  a  description 
of  the  way  for  the  purpose  of  identification  and  must  have  been 
so  understood,  as  it  is  immediately  followed  by  the  words  "and 
the  defendant  erected  a  fence  at  two  places  on  the  same,  so  that 
the  plaintiff  could  not  use  the  same." 

The  answer  to  this  contention,  however,  is  that  it  appears 
from  the  bill  of  exceptions  that  "it  is  agreed  that  if  the  plaintiff 
does  own  the  south  half  of  the  way,  the  tree  was  on  his  land, 
and  the  removal  of  it  constituted  a  trespass,  and  that  if  the 
*****  plaintiff  has  a  right  of  way  over  said  road,  the  fence  con- 
stituted such  an  obstruction  of  it  as  to  support  the  third  count." 

The  instructions  of  the  presiding  judge  were  undoubtedly 
predicated  upon  this  agreement,  which  was  broad  enough  to 
cover  any  obstruction  of  the  way  caused  by  the  erection  of  the 
fence  in  any  part  of  it;  and  they  are  not  open  to  this  criticism 
or  exception  of  the  defendant. 

Exceptions  overruled. 


If  a  Deed  Bounds  the  Land  conveyed  by  a  street  or  highway,  the 
presumption  is  that  the  conveyance  carries  the  fee  to  the  center  of 
the  street  or  hiohwav.  But  a  deed  docs  not  carry  title  to  the  center 
of  the  street  when  it  calls  specifically  for  the  side  of  the  street; 
and  where  a  deed  bounds  a  lot  bv  stones  "on  the  side  of  the  road/' 
and  answers  the  call  for  quantity  without  the  road,  it  does  not 
convey  to  the  center  of  the  road:  Note  to  Firmstone  v.  Spaeter,  30 
Am.  St.  Eep.  853.  See,  also,  Thompson  v.  Maloney,  199  111.  276,  93 
Am.  St.  Kep.  133,  65  X.  E.  236;  Firmstone  v.  Spaeter,  150  Pa.  St. 
616,  30  Am.  St.  Eep.  851,  25  Atl.  41;  Graham  v.  Stern,  168  N.  Y, 
517,  85  Am.  St.  Kep.  694,  61  N.  E.  891. 

When  One  Conveys  Land  Bounding  it  on  a  way  or  street,  he  and 
his  heirs  are  estopped  to  deny  that  there  is  such  a  way  or  street: 
Teasley  v.  Stanton,  136  Ala.  641,  96  Am.  St.  Eep.  88,  33  South.  823. 
See,  also,  Eoherts  v.  Mathews,  137  Ala.  523,  97  Am.  St.  Eep.  56, 
34  South.   624. 


Jan.  1904.]     Nashua  Savings  Bane:  v.  Sayles.  673 


NASHUA  SAVINGS  BANK  v.  SAYLES. 

[184  Mass.  520,  69   N.  E.  309.] 

NEGOTIABLE  INSTRUMENTS— Conflict  of  Laws— Demand 
and  Notice  to  Indorser — If  a  bank  in  one  state  holding  an  overdue 
note  made  and  indorsed  in  another,  asks  the  maker  for  a  new  note 
with  the  same  indorser  to  take  up  the  old  note,  and  such  maker 
Bends  a  new  note  for  a  smaller  amount,  payable  at  such  bank  and 
signed  in  blank  upon  the  back  by  such  indorser,  together  with  a 
check  for  the  balance,  whereupon  the  bank  returns  the  old  note, 
the  new  note  takes  effect,  as  a  contract,  when  accepted  by  the  bank 
with  the  check  in  payment  of  the  old  note,  and  such  contract  is  gov- 
erned, as  to  demand  and  notice  to  the  indorser,  by  the  law  of  the 
state  in  which   such  bank  is  located,     (p.   574.) 

NEGOTIABLE  INSTRUMENTS— Demand  and  Notice— In- 
dorser.— A  person  who  signs  a  note  in  blank  upon  the  back  is  liable, 
under  the  law  of  New  Hampshire,  as  a  joint  maker,  without  demand 
upon  the  other  maker,  or  a  notice  of  his  failure  to  pay  it.     (p.  574.) 

NEGOTIABLE  INSTRUMENTS— LiabiUty  of  Indorser  of 
New  Note  Given  for  Old  One — Consideration. — The  surrender  of  an 
overdue  note  is  a  good  consideration  for  a  new  note  given  in  part 
payment  of  the  old  one  and  signed  as  a  joint  maker  bv  the  indorser 
of  the  old  note,  when  such  surrender  is  made  in  reliance  upon  his 
signature.  It  is  immaterial  that  he  was  not  liable  on  the  old  note 
for  want  of  notice  of  nonpayment,  and  that  he  received  no  personal 
benefit  from  signing  the  new  one.     (pp.  574,  575.) 

A.  S.  Hall,  for  the  plaintiff. 

W.  A.  Abbott,  for  the  defendant. 

521  KXOWLTON,  C.  J.  The  plaintiff,  a  corporation  estab- 
lished under  the  laws  of  New  Hampshire,  held  an  overdue  note 
for  two  thousand  three  hundred  dollars,  signed  by  one  Weeks 
and  indorsed  by  the  defendant,  upon  which  there  had  been  no 
demand  or  notice.  On  !May  6,  1891,  more  than  five  years  after 
its  maturity,  the  plaintiff's  treasurer  wrote  to  the  maker  in  Bos- 
ton, su.frsestino'  that  at  the  time  when  the  next  payment  of  in- 
terest should  become  due,  on  June  1st,  he  should  send  a  note 
indorsed  by  the  defendant  to  take  up  the  old  one.  Weeks  re- 
plied immediately,  saying  that  the  defendant  was  away,  and 
that  he  would  attend  to  the  matter  '"'-^  on  the  defendant's  re- 
turn. On  May  15th  he  wrote  again  to  tlie  plaintiff's  treasurer, 
asking  for  a  blank  in  the  form  which  the  bank  used,  and  a  blank 
was  sent  to  him.  On  May  31,  1890,  he  sent  the  note  in  suit, 
for  two  thousand  dollars,  bearing  date  Boston,  May  31,  1890, 
payable  at  the  plaintiff's  bank  in  Nashua,  New  Hampshire,  six 
months  after  date,  and  signed  by  Weeks,  with  the  signature  of 
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the  defendant  on  the  hack.  In  the  letter  inclosing  it  he  wrote, 
"I  inclose  herewith  a  new  note  for  the  Sayles  note  (two  thou- 
sand dollars  instead  of  two  thousand  three  hundred  dollars)  and 
check  for  three  hundred  and  sixty  dollars  which  I  helieve  pays 
the  interest  up  to  Dec.  1/90.  Please  send  me  the  old  note." 
On  the  receipt  of  the  new  note  and  the  cheeky  the  plaintiff  re- 
turned the  old  note. 

Upon  these  facts  there  is  no  doubt  that  the  note  in  suit  first 
took  effect  as  a  binding  contract  when  it  was  received  by  the 
plaintiff  bank  at  Nashua  and  accepted  with  the  check  in  pay- 
ment of  the  old  note.  Until  then  the  old  note  remained  in  force, 
and  there  had  been  no  contract  between  the  parties  that  took 
the  place  of  it.  The  suggestion  of  the  plaintiff  was  that  a  new 
note  should  be  given  on  June  1st,  and  this  note  was  mailed  at 
Boston  on  May  31st.  Nothing  had  been  said  or  written  by 
either  party  in  regard  to  making  the  new  note  for  a  smaller 
sum  than  the  old  one.  When  the  note  arrived  the  plaintiff  was 
at  liberty  to  decline  to  accept  payment  in  cash  for  a  part  of  the 
old  note,  with  a  new  note  for  the  balance.  It  might  have  said, 
"You  must  give  a  note  for  the  whole  amount  or  cash  for  the 
whole."  It  chose  to  accept  the  note  in  suit,  and  then  first  the 
note  was  delivered,  and  then  and  there  the  contract  was  made. 
It  was  therefore  a  New  Hamphire  contract  on  which  the  plain- 
tiff now  brings  suit,  and  not  a  Massachusetts  contract :  Lawrence 
V.  Bassett,  5  Allen,  140 ;  Milliken  v.  Pratt,  125  Mass.  374,  28 
Am.  Eep.  241 ;  Hill  v.  Chase,  143  Mass.  129,  9  N.  E.  30 ;  Baxter 
National  Bank  v.  Talbot,  154  Mass.  213,  28  N.  E.  163.  It  is 
unnecessary  to  consider  whether  under  the  circumstances  of 
this  case,  the  fact  that  the  note  was  made  payable  in  New 
Hampshire  would  also  make  the  laws  of  that  state  applicable 
to  it:  See  Andrews  v.  Pond,  13  Pet.  65;  Bell  v.  Bruen,  1  How. 
169;  Tilden  v.  Blair,  21  Wall.  241;  Coghlan  v.  South  Carolina 
E.  E.  Co.,  142  U.  S.  101,  109,  12  Sup.  Ct.  Eep.  150;  Staples 
V.  Nott,  128  N.  Y.  403,  26  Am.  St.  Eep.  480,  28  N.  E.  515; 
New  York  Life  Ins.  Co.  v.  McKellar,  68  N.  H.  326,  44  AtL 
516. 

lender  the  laws  of  New  Hampshire  a  person  who  signs  a  note 
^'^^  in  blank  upon  the  back,  as  this  defendant  signed,  is  liable 
as  a  joint  maker,  without  a  demand  upon  the  other  maker  or  a 
notice  of  his  failure  to  pay  it. 

The  defendant's  contention  that  the  note  was  without  consid- 
eration cannot  be  sustained.  It  is  immaterial  that  the  defend- 
ant was  not  then  liable  upon  the  old  note,  and  that  he  received 
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no  personal  benefit  from  his  signing.     It  is  enough  lliat  the 
plaintiff  gave  up  the  old  note  for  this,  relying  upon  his  signature. 
Judgment  aflBrmed, 

The  Place  Where  a  Note  is  Made  is  not  the  place  where  it  is  written, 
signed,  and  dated,  but  the  place  where  it  is  delivered:  Barrett  v. 
Dodge,  16  E.  I.  740,  27  Am.  St.  Kep.  777,  19  Atl.  530.  And  the 
law  of  the  place  where  a  contract  or  note  is  by  its  terms  to  be  per- 
formed or  paid  usually  determines  its  validity:  Bigelow  v.  Burnham, 
83  Iowa,  120,  32  Am.  St.  Eep.  294,  49  N.  W  104.  See,  too,  Guignon 
V.  Union  Trust  Co.,  156  111.  135,  47  Am.  St.  Rep.  186,  40  N.  E.  556. 
The  liability  of  an  indorser  is  determined  by  the  law  of  the  place 
of  indorsement:  Alabama  Nat.  Bank  v.  Rivers,  116  Ala.  1,  67  Am. 
St.  Rep.  95,  22  South.  580.  See,  also.  Limerick  Nat.  Bank  v.  Howard, 
71  N.  H.  13,  93  Am.  St.  Rep.  489,  51  Atl.  641.  But  the  place  of 
indorsement  is  the  place  of  effectual  transfer,  not  the  place  of  the 
mere  act  of  writing:  Rose  v.  Park  Bank,  20  Ind.  94,  83  Am.  Dec. 
306.  A  note  having  been  indorsed  by  the  payee  at  his  residence  in 
Michigan,  but  made  payable  in  Illinois,  was  held  to  be  governed  as 
to  enforcement  against  the  indorser  by  the  law  of  the  latter  state: 
Wooley  V.  Lyon,  117  111.  244,  57  Am.'  Rep.  867.  See,  also,  Staples 
V.  Nott,  128  N.  Y.  403,  26  Am.  St.  Rep.  480,  28  N.  E.  515. 

The  Effect  of  Writing  One's  Name  on  the  Back  of  a  Note  before 
delivery  is  discussed  in  the  monographic  note  to  Cadwallader  v. 
Hirshfeld,  72  Am.  St.  Rep.  676-684;  Dow  Law  Bank  v.  Godfrey,  126 
Mich.  521,  86  Am,  St.  Rep.  559,  85  N,  W.  1075. 


GAEGANO  V.  POPE. 

[184  Mass.   571,   69  N.   E.   343.] 

CONTRACTS — Champerty. — A  contract  by  an  attorney  to 
prosecute  an  action  for  a  percentage  of  the  proceeds  without  com- 
pensation in  case  of  failure,  and  in  case  of  success  a  debt  for  ser- 
vices not  being  in  the  contemplation  of  the  parties,  is  void  for  cham- 
perty,    (p.  576.) 

EQUITY — Jurisdiction. — Although  a  plaintiff  in  equity  could 
have  set  up  the  facts  on  which  he  relies  as  an  equitable  defense  to 
an  action  at  law,  this  does  not  deprive  a  court  in  equity  of  jurisdic- 
tion,    (p.   576.) 

EQUITY — Jurisdiction — Champerty. — A  court  of  equity  has 
jurisdiction  to  set  aside  a  contract  void  for  champerty,  on  the  grouud 
of  constructive  fraud,     (p.  576.) 

CONTRACTS  Void  for  Champerty— Setting  Aside  in  Equity- 
Estoppel A   person    who    has  made    a  contract     with     an   attorney, 

which  is  void  for  champerty,  is  not  estopped,  as  one  in  pari  delicto, 
from  setting  it  aside  in  equity.  The  rule  that  one  must  come  into 
equity  with"  clean  hands  does  not   apply,     (p.   576.) 

A.  D.  Hill  and  L.  E.  Wyman,  for  the  plaintiff. 

S.  H.  Tvn^,  for  the  defendants. 
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'"'^  LOEIXG,  J.  The  only  exception  to  the  master's  report 
taken  by  the  defendants  Tebbetts  and  Dowd  is  that  he  erred  in 
his  finding  of  law  that  the  agreement  in  question  was  void  for 
champerty. 

The  master's  finding  is  as  follows:  "Findings  of  Law 

I  find  that  the  said  agreement  is  void  for  champerty.  It  is  a 
contract  by  the  defendants  to  prosecute  a  suit  at  law  for  a  per- 
centage of  the  proceeds.  There  is  no  indication  that  there  was 
to  be  any  compensation  in  case  of  failure,  and  in  case  of  success 
a  debt  for  services  was  not  in  the  contemplation  of  the  parties. 
The  provision  as  to  lien  was  inserted  to  give  the  defendants  a 
more  secure  hold  on  the  proceeds." 

The  parties  reduced  their  agreement  to  writing,  and  we  agree 
with  the  master  in  the  construction  to  be  given  to  that  agree- 
ment. Tlie  cases  are  reviewed  in  Hadlock  v.  Brooks,  178  Mass. 
425.  59  N.  E.  1009,  and  nothing  need  be  added  here. 

^''''*  Apart  from  the  objection  that  the  defendants  waived  their 
demurrer  (if  the  part  of  the  answer  relied  on  be  taken  to  be  a 
demurrer)  by  going  to  a  hearing  on  the  merits,  there  is  nothing 
in  the  objection  that  the  facts  relied  on  as  entitling  the  plaintiff 
to  relief  could  have  been  set  up  as  an  equitable  defense.  Tiiat 
does  not  bar  the  plaintiff  from  obtaining  relief  in  a  court  of 
equity  if  the  court  has  jurisdiction:  Cook  v.  Richardson.  178 
Mass!  125,  59  N.  E.  675. 

There  is  a  jurisdiction  in  equity  to  relieve  against  a  void  con- 
tract made  by  a  solicitor  on  the  ground  of  constructive  fraud,  of 
wliich  equity  has  jurisdiction.  For  an  instance  of  the  exercise 
of  a  similar  jurisdiction,  see  Eeynell  v.  Sprye,  1  De  Gex,  M.  &  G-. 
660.     See,  also,  O'Brien  v.  Lewis,  32  L.  J.^Eq.,  N.  S.,  569. 

Since  Statutes  of  1877,  chapter  178,  now  Revised  Laws,  clia])- 
ter  159,  section  1,  this  court  has  full  equity  jurisdiction.  The 
cases  are  collected  in  Xiles  v.  Graham,  181  Mass.  41,  62  iST.  E. 
986. 

The  allegation  in  the  bill  admitted  by  the  answer  "that  at  the 
time  of  the  execution  of  said  agreement  ....  [these  defend- 
ants] ....  were  acting  as  attorneys  for  the  plaintiff  in  tlie 
matter  of  her  said  claim  against  the  [other]  defendants"  does 
not  prevent  this  conclusion.  The  agreement  covers  the  "services 
rendered  and  to  be  rendered." 

The  plaintiff  is  not  barred  of  her  remedy  as  one  in  pari 
delrcto,  or  who  has  not  come  into  equity  with  clean  hands.  Tlie 
money  has  not  been  paid  to  the  attorneys  and  tlicrefore  it  is  not 
necessary  to  go  so  far  as  the  court  went  in  Eeynell  v.  Sprye, 
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1  De  Gex,  M.  &  G.  660;  Cox  v.  Donnelly,  34  Ark.  762;  Hale 
V.  Sharp,  4  Cold.  375. 
Decree  affirmed. 


Champerty  and  Maintenance  are  discussed  in  the  monographic  notes 
to  Thallhimer  v.  Brinckerhoff,  15  Am.  Dec.  316-322;  Bowman  v. 
Phillips,  13  Am.  St.  Kep.  297-300.  An  attorney's  compensation  may 
be  made  contingent  upon  his  success,  and  be  made  payable  by 
percentage  or  otherwise  out  of  the  proceeds  of  the  litigation.  Such 
contracts  are  common,  and  while  their  propriety  has  vehemently 
been  debated,  they  are  not  illegal  and  are  steadily  enforced:  See  the 
monographic  note  to  Shirk  v.  Neible,  83  Am.  St.  Rep.  175,  on  con- 
tracts between  attorney  and  client.  Consult,  also,  Lynde  v.  Lynde, 
64  N.  J.  Eq.  736,  97  Am.  St.  Rep.  692,  52  Atl.  694;  Davis  v.  Chase, 
159  Ind.  242,  95  Am.  St.  Rep.  294,  64  N.  E.  88,  853. 


SEARS  V.  CROCKER. 

[184  Mass.   586,   69  N.  E.   329.] 

EASEMENTS  in  Streets — Additional  Servitudes.— The  owner 
of  land  taken  for  a  public  street  holds  it  subject  to  the  right  of  ap- 
propriation of  the  space  above  and  below  the  surface  for  the  purpose 
of  public  travel  without  compensation,      (p.  579.) 

EASEMENTS  in  Streets  —  Additional  Servitude —  Subway. 
The  construction  of  a  subway  for  public  travel  below  the  surface 
of  a  public  street  imposes  no  additional  servitude  on  land  owned 
by  abutters  to  the  center  of  the  street,  for  which  they  are  entitled 
to  compensation,      (p.  579.) 

MUNICIPAL  CORPORATIONS— Property  in  Subways.— A 
statute  providing  that  a  city  "shall  have,  hold  and  enjoy  in  its  pri- 
vate or  proprietary  capacity,  for  its  own  property"  the  several 
subways  and  a  tunnel  built  and  to  be  built  under  existing  statutes, 
gives  title  to  such  Subways  and  tunnel  merely  as  structures,  but 
does  not  transfer  to  the  city  the  title  to  the  land  occupied  by  sucii 
structures,     (p.  580.) 

J.  C.  Gray,  E.  W.  Hutchins.  L.  S.  Dabney  and  E.  G.  Loom  is, 
for  the  plaintiffs, 

T.  M.  Babson,  for  the  defendants. 

*'«''  KNOWLTON,  C.  J.  These  three  cases  present  tlie  same 
questions,  and  they  may  be  considered  together  in  one  opinion. 
They  are  bills  in  equity  to  obtain  an  injunction  against  the 
defendants  as  members  of  the  Boston  transit  commission,  to 
prevent  the  construction  of  a  subway  and  tunnel  from  Scollav 
Square  to  East  Boston  througli  public  streets  in  front  of  the 
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premises  of  the  several  plaintiffs,  without  a  formal  taking  of 
land  in  the  streets.  The  plaintiffs  contend  that  the  construction 
of  the  tunnel  or  subway,  without  a  formal  taking  of  land  in  the 
streets,  is  unauthorized  and  illegal,  because  it  would  impose  an 
additional  servitude  upon  lands  previously  taken  for  streets  and 
in  that  way  would  deprive  the  plaintiff's  of  property  as  owners 
of  the  fee  in  parts  of  tliese  streets,  and  because  the  Statutes  of 
1894,  chapter  548,  section  31,  provides  for  the  taking  of  prop- 
erty '^''held  under  or  by  title  derived  under  eminent  domain,  or 
otherwise.'^  They  also  say  that  their  position  is  established  and 
their  contention  confirmed  by  the  provisions  of  the  Statutes  of 
1902,  chapter  534,  section  19,  that  '"'The  city  shall  have,  hold 
and  enjoy  in  its  private  or  proprietary  ca2:)acity,  for  its  own 
property,  the  existing  subway,  the  East  Boston  tunnel,  the  Cam- 
bridge street  subway  and  the  tunnel  and  subway  built  under  this 
act,"  etc. 

The  question  whether  the  construction  of  the  tunnel  Avill 
create  an  additional  servitude  upon  the  plaintiffs'  lands  in  the 
public  streets  lies  at  the  foundation  of  these  cases,  and  should 
be  answered  at  the  outset.  The  rules  and  principles  applicable 
to  such  questions  have  often  been  considered  by  this  court : 
Attorney  General  v.  Metropolitan  Eailroad,  125  Mass.  515,  23 
Am.  Eep.  264;  Pierce  v.  Drew,  136  Mass.  75,  49  Am.  Eep.  7; 
Lincoln  v.  Commonwealth,  164  Mass.  1,  41  N.  E.  112;  Howe 
V.  West  End  St.  Ey.,  167  Mass.  46,  44  X.  E.  386;  White  v. 
Blanchard  Brothers  Granite  Co.,  178  Mass.  363^  59  N.  E.  1025 ; 
ISTew  England  Tel.  etc.  Co.  v.  Boston  Terminal  Co.,  182  Mass. 
397,  65  X.  E.  835;  Eustis  v.  Milton  Street  Ey.  Co.,  183  Mass. 
586,  67  X.  E.  GGo.  In  the  last  two  cases  the  doctrine  was  stated 
broadly,  in  accordance  with  previous  decisions,  that  this  public 
casement  includes  "every  kind  of  travel  and  communication  for 
the  movement  or  transportation  of  persons  or  property  wliich  is 
reasonable  and  ^'^^  proper  in  the  use  of  a  public  street."  In 
the  early  settlement  of  the  country  and  in  the  location  of  streets 
in  later  times,  these  ways  Avere  appropriated  to  the  use  of  the 
public  for  the  movement  of  persons  and  property  from  place 
to  place,  just  as  the  adjacent  lands  were  appropriated  to  the 
use  of  private  owners.  The  original  proprietors  of  lands  in 
Boston  and  the  original  proprietors  of  lands  in  Xew  York  did 
not  foresee  the  growth  of  population  and  business  which  has  in- 
duced land  owners  in  the  largest  cities  to  erect  buildings  fifteen 
or  twenty  stories  high,  or  more,  and  to  excavate  under  them 
basements  and  cellars  and  subcellars  to  be  ventilated  by  the 
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■use  of  engines  to  be  lighted  by  electricity,  and  filled  with  mer- 
chandise. They  did  not  think  that  the  surface  of  the  streets 
would  be  insufficient  for  the  use  of  the  people  with  convenience 
and  comfort  in  moving  to  and  fro  and  passing  in  and  out  in  the 
transaction  of  business  or  the  pursuit  of  pleasure.  It  is  now 
a  fact  of  common  knowledge  that  the  streets  of  those  parts  of 
Boston  which  are  most  crowded  are  entirely  inadequate  to  ac- 
commodate the  public  •  travel  in  a  reasonably  satisfactory  way 
if  the  surface  alone  is  used.  Our  system,  which  leaves  to  the  land 
owner  the  use  of  a  street  above  or  below  or  on  the  surface,  so 
far  as  he  can  use  it  without  interference  with  the  rights  of  the 
public,  is  just  and  right,  but  the  public  rights  in  these  lands 
are  plainly  paramount^  and  they  include,  as  they  ought  to  in- 
clude, the  power  to  appropriate  the  streets  above  or  below  the 
surface  as  M^ell  as  upon  it,  in  any  way  that  is  not  unreasonable, 
in  reference  either  to  the  acts  of  all  who  have  occasion  to  travel 
or  to  the  effect  upon  the  property  of  abutters.  The  increase  of 
requirements  for  the  public  within  the  streets  of  our  large  cities 
has  probably  equalled,  if  it  has  not  surpassed,  the  increase  of  re- 
quirements for  business  along  the  streets. 

The  legislature,  the  guardian  of  public  interests  and  of  private 
rights,  has  determined  that  the  space  below  the  surface  of  certain 
streets  in  Boston  is  needed  for  travel.  The  question  is  whether 
action  under  the  statutes  involves  an  acquisition  of  a  new  right 
as  against  the  land  owner,  or  only  an  appropriation  and  regula- 
tion of  existing  rights.  It  hardly  can  be  contended  that  this 
is  an  unreasonable  mode  of  using  the  streets  in  reference  either 
to  travelers  or  abutters.  If  it  is  not  an  unreasonable  mode  of 
^^^  using  them,  the  mere  fact  that  it  deprives  abutters  of  tlie 
use  of  vaults  and  other  similar  underground  structures  in  the 
streets,  which  they  have  heretofore  maintained,  is  of  little  con- 
sequence. Abutters  are  bound  to  withdraw  from  occupation  of 
streets  above  or  below  the  surface  whenever  the  public  nocds  the 
occupied  space  for  travel.  The  necessary  requirements  of  the 
jAiblic  for  travel  were  all  paid  for  when  the  land  was  taken, 
whatever  they  may  be,  and  whether  the  particulars  of  them 
were  foreseen  or  not.  The  only  limitation  upon  them  is  that 
they  shall  be  of  a  kind  which  is  not  unreasonable. 

In  the  present  case  the  travel  which  is  being  provided  for  is 
from  place  to  place  within  the  city.  There  are  stopping-places 
on  the  subway  at  convenient  points.  In  that  respect  it  is 
different  from  a  tunnel  designed  only  or  chiefly  for  travel  for 
long  distances.     The  new  method  is  a    substitution  in  part  of 
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R  subterranean  use  of  the  streets  for  a  use  of  their  surface  for 
the  same  general  purpose.  It  is  impracticable  to  have  direct 
communication  between  the  premises  of  abutters  and  the  cars  in 
the  tunnel,  but  by  going  a  short  distance  access  to  them  may  be 
had  from  any  place.  We  are  of  opinion  that  this  use  of  the 
streets  is  within  the  purposes  for  which  the  lands  were  taken 
and  that  no  additional  servitude  is  created  by  it. 

The  cases  bearing  upon  this  subject  which  have  been  decided 
in  other  courts  differ  so  much  from  this  in  their  facts  and  in  the 
legislation  to  which  they  relate  that  they  are  not  very  important : 
See  Ramsden  v.  Manchester  etc.  Ry.,  1  Ex.  723;  In  re  New 
York  Dist.  Ry.,  107  N.  Y.  42,  52,  14  N".  E.  187;  Hodgkinson  v. 
Long  Island  R.  R.  Co.,  4  Edw.  Ch.  411 ;  Adams  v.  Saratoga  etc. 
R.  R.  Co.,  11  Barb.  414;  Chicago  v.  Rumsey,  87  111.  348;  Sum- 
m.erfield  v.  Chicago,  197  111.  270,  282,  64  K  E.  490,  494;  Balti- 
more etc.  R.  R.  Co.  V.  Reane}^,  42  Md.  117. 

The  authority  to  take  lands,  conferred  upon  the  defendants 
by  the  Statutes  of  1894,  chapter  548,  section  31,  although  it  in- 
cludes land  taken  and  held  under  the  right  of  eminent  domain, 
does  not  imply  that  there  is  no  right  to  use  the  public  ways 
without  such  taking.  Indeed,  the  first  part  of  the  section  gives 
the  right  to  use  these  ways  before  it  refers  to  the  subject  of  tak- 
ing. It  then  goes  on  to  authorize  the  taking  of  private  prop- 
erty, and  closes  by  giving  a  broad  general  authority. 
,  590  j^oj.  ig  the  "statutes  of  1902,  chapter  534,  section  19,  so 
significant  in  their  favor  as  the  plaintiffs  contend.  It  declares 
that  "the  city  shall  have,  hold  and  enjoy  in  its  private  or  pro- 
prietary capacity,  for  its  own  property,"  the  several  subways  and 
the  tunnel  built  and  to  be  built  under  the  statutes  that  have 
been  passed.  This  is  in  accordance  with  the  previous  intima- 
tions of  this  court  as  to  ownership  of  the  subway  first  con- 
structed: Mahoney  v.  Boston,  171  Mass.  427,  429^,  50  N.  E. 
939;  Browne  v.  Turner,  17G  ]\Iass.  9,  13,  56  N.  E.  969.  But 
it  does  not  purport  to  give  a  private  proprietary  right  to  any- 
thing more  tlian  the  subways  and  tunnels  as  structures.  It  docs 
not  deal  with  the  rights  of  the  public  to  use  the  streets,  or  with 
any  right  of  private  projierty  in  the  streets  themselves.  It  leaves 
tlie  subways  lawfull}'  resting  in  the  public  streets  liv  virtue  of 
the  rights  of  the  public  therein,  and  it  gives  the  city  the  same 
kind  of  ownership  of  the  structures  that  gas  companies  and 
electric  lighting  companies  ]iave  in  their  pipes  and  conduits, 
except  that  the  city  is  charged  with  certain  special  trusts  in  the 
ownership  of  these  subways.     This  provision  of  the  statute  does 
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not  purport  to  take  from  land  owners  on  the  streets  any  part  of 
their  property. 

The  statute  gives  damages  to  all  persons  injured  in  their 
property  by  the  acts  of  the  commission,  but  the  question  whether 
these  plaintiffs  are  entitled  to  damages  under  this  provision  is 
not  before  us. 

Bills  dismissed. 


TJie  Operation  of  Street  Railways  does  not  impose  an  additional  ser- 
vitude upon  a  public  street:  San  Antonio  etc.  Ey.  Co.  v.  Limberger, 
88  Tex.  79,  30  S.  W.  533,  53  Am.  St.  Eep.  730,  and  cases  cited  in 
the  cross-reference  note  thereto;  Doane  v.  Lake  St.  etc.  Ey.  Co., 
165  111.  510,  56  Am.  St.  Eep.  265,  46  N.  E.  520;  Baker  v.  Selma  etc. 
Ey.  Co.,  135  Ala.  552,  93  Am.  St.  Eep.  42,  33  South.  685.  It  haa 
been  held  otherwise,  however,  where  the  railway  is  for  the  trans- 
portation of  merchandise  as  well  as  passengers:  Chicago  etc.  Ey. 
Co.  V.  Milwaukee  etc.  Ey.  Co.,  95  Wig.  561,  60  Am.  St.  Eep.  136, 
70  N.  W.  678.  As  to  whether  the  erection  of  telephone  poles  consti- 
tutes a  new  servitude,  see  Donovan  v.  Allert,  11  N.  Dak.  289,  95  Am. 
St.  Eep.  720,  91  N.  W.  441. 
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HAMMOND  V.  EDISON  ILLUMINATING  COMPANY. 

[131  Mich.   79,  90  N.  W.   1040.] 

CORPORATIONS — Increase  in  Stock — -Rights  of  Subsisting 
Stockholders, — If  a  corporation  increases  its  capital  stock,  an  existinp; 
stockholder  is  entitled  to  subscribe  for  his  pro  rata  share  of  the 
increased  stock  at  par,  and  the  majority  of  the  stockholders  cannot 
put  a  premium  on  the  new  stock  in  the  absence  of  express  authority, 
(p.  584.) 

The  statute  referred  to  in  the  opinion  reads  as  follows:  "The 
amount  of  capital  stock  in  every  corporation  formed  under  this 
act  shall  not  be  less  than  ten  thousand  dollars  and  shall  lie  fixed 
and  limited  by  the  stockbolders  in  their  articles  of  association, 
and  shall  be  divided  into  shares  of  twenty- five  dollars  each ;  but 
every  such  corporation  may  increase  its  capital  stock  and  the 
number  of  shares  therein  at  any  meeting  of  the  stockholders 
called  for  that  purpose,  or  at  any  annual  meeting,  by  a  vote  of 
two-thirds  in  interest  of  the  stockholders.  The  amount  of  capi- 
tal stock  shall  not  exceed  five  million  dollars." 

T.  A.  E.  Weadock,  for  the  relator. 

J.  H.  Bissell,  for  the  respondent. 

««  MOOEE,  J.  This  statement  of  facts  and  the  claims  of 
the  parties  is  taken  from  the  brief  of  counsel  for  respondent: 

The  petition  asked  for  a  w^rit  of  mandamus  requiring  the  Edi- 
son Illuminating  Company  of  Detroit  to  issue  to  the  relator 
twenty-seven  shares  of  the  common  capital  stock  at  par,  for 
which  he  has  subscribed  and  tendered  to  the  company  the  par 

(582) 
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value,  twenty-five  dollars  for  each  share.  The  shares  so  claimed 
are  a  part  of  an  increase  of  the  common  capital  stock  of  said 
company  voted  at  a  recent  stockholders'  meeting,  and  the  amount 
to  which  the  relator  would  be  entitled  as  his  proportionate  share , 
he  being  a  stockholder  of  the  company.  The  meeting  at  which 
the  increase  of  stock  was  voted  was  the  regular  annual  stock- 
holders' meeting  of  the  Edison  Illuminating  Company  of  De- 
troit, held  on  the  twenty-seventh  day  of  January,  1902,  in  the 
city  of  Detroit.  The  notice  of  said  meeting  was  in  accordance 
with  the  by-laws  of  the  corporation,  and  contained  an  express 
statement  that  a  proposal  to  increase  the  capital  stock  of  said 
company  from  $900,000  par  value  to  $1,000,000  would  be  sub- 
mitted to  said  stockholders  for  action.  Of  the  36,000  shares 
of  said  company's  stock  outstanding,  28,349  shares  were  repre- 
sented at  the  meeting  and  the  affirmative  vote  on  the  resolution 
to  make  the  increase  of  stock  was  27,819  shares,  which  is  more 
than  two-thirds.  The  relators  140  shares  were  voted  in  the  neg- 
ative, and  360  shares  did  not  vote,  as  the  proxy  was  limited  to 
election  of  directors. 

*^  The  action  taken  at  the  stockholders'  meeting  to  which 
the  relator  objects  was :  "That  said  new  stock  be  offered  to  tlie 
present  stockholders  for  subscription  at  the  price  of  $31.25  per 
share  (which  is  a  premium  of  twenty-five  per  cent),  to  be  paid 
for  on  or  before  March  1,  1902,  and  that  such  of  said  stock  as  is 
not  subscribed  by  the  present  stockholders  on  or  before  the  loth 
day  of  February,  1902,  be  sold  by  the  officers  to  new  stockholders, 
for  tlie  best  interests  of  the  company." 

It  is  conceded  relator  was  entitled  to  twenty-seven  shares  of 
the  increase,  that  he  made  a  lawful  tender  of  the  par  value  of 
the  shares  to  the  company  within  the  time  prescribed  by  the  ac- 
tion of  the  stockholders,  and  that  the  tender  was  refused  be- 
cause it  did  not  comply  with  the  requirements  of  the  stock- 
holders' action. 

The  other  facts  set  up  by  the  answer  arc  that  on  the  27th 
of  January,  1902,  the  Edison  Illuminating  Company  of  Detroit 
owed  the  sum  of  $138,537.78  upon  bills  payable.  Tliis  indel)t- 
edness  represented  money  borrowed  from  time  to  time  to  pay  for 
new  machinery  purchased  and  installed  in  its  plants,  in  improve- 
ments of  various  kinds  upon  said  plants,  and  in  the  extension 
of  the  company's  lines,  both  underground  and  overhead,  in  the 
city  of  Detroit.  Such  indebtedness  was  necessarily  incurred  to 
increase  the  company's  manufacturing  facilities,  and  the  exten- 
sion of  its  lines,  to  provide  for  the  natural  increase  of  its  busi- 
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ness.  Such  increase  of  plants  and  facilities  is  a  part  of  the 
capital  investment  of  said  company,  and  required  the  proposed 
increase  in  the  company's  capital  stock  to  provide  substantially 
for  the  indebtedness  so  incurred.  The  company  has  no  issue 
of  bonds  or  other  outstanding  obligations  except  such  tem- 
porary loans,  but  has  always  provided  for  extensions  of  its 
plant  and  lines  by  increasing  its  capital  stock  as  the  growth  of 
its  business  required. 

The  sole  question  in  the  case  is  whether  a  stockholder,  under 
such  circumstances,  has  a  right  to  subscribe  for  his  proportionate 
part  of  the  increase  of  the  company's  capital  stock  at  par;  or, 
in  other  words,  whether  two-thirds,  the  ®^  statutory  majority, 
of  the  capital  stock  legally  represented  at  a  meeting  duly  called 
for  that  purpose,  can,  under  the  fourth  subdivision  of  section  2 
(section  7038)  of  chapter  188,  2  Compiled  Laws,  provide  and 
require  that  the  shares  of  stock  representing  the  increased  capital 
may  only  be  subscribed  for  by  the  present  stockholders  at  a  pre- 
mium above  par,  not  exceeding  the  market  value  of  the  stock. 
The  relator  claims  the  right  to  subscribe  for  his  proportionate 
part  at  par,  and  that  the  action  of  the  stockholders  fixing  the 
price  of  purchase  at  a  premium  is  an  invasion  of  his  rights, 
and  that  he  is  entitled  to  a  writ  of  mandamus  requiring  the 
company  to  accept  his  tender,  and  issue  to  him  twenty-seven 
shares  on  his  paying  par  therefor.  The  respondent's  position  is 
that,  under  the  Michigan  statute  cited  above,  the  body  of  stock- 
holders have  abundant  authority,  in  voting  the  increase  of  the 
capital  stock,  to  fix  a  reasonable  time  and  manner  in  which  the 
stockholders  shall  exercise  their  right  of  subscribing  for  their 
proportionate  shares,  and  that  so  long  as  all  stockholders  are 
treated  alike,  so  that  no  one  secures  an  advantage  over  another, 
they  can  fix  (within  reasonable  limits — say,  under  market  value) 
the  price  at  which  the  stockholders'  right  of  subscription  shall 
be  exercised.  Eespondent  also  claims  that  a  corporation  has 
rights  distinct  from  the  rights  of  the  individual  stockholders, 
which  should  be  protected  in  taking  action  for  increase  of  capi- 
tal. When  the  proper  action  has  been  taken  under  the  statute, 
and  the  increase  of  capital  is  ready  for  subscription  and  allot- 
ment, it  is  the  property  of  the  corporation  which  is  to  be  sold 
for  the  purpose  of  raising  money  to  discharge  the  indebtednee-s 
of  the  corporation,  or  to  purchase  property  to  be  used  by  the 
corporation  in  the  conduct  of  its  business  and  the  exercise  of  its 
legal  functions.  The  payment  of  such  debt  or  the  purchase  of 
such  property  is  for  the  common  good  of  the  company  and  all 
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the  shareholders,  and  it  is  to  the  advantage  of  all  interested  that 
the  stock  shall  be  sold  for  as  near  its  market  value  as  it  may  be. 

The  question  involved  has  not  been  passed  upon  by  the 
®^  courts  in  this  state.  In  Taylor  on  Private  Corporations,  sec- 
tion 569,  it  is  said :  "If  the  capital  stock  is  increased  by  the 
proper  authorities,  the  right  to  take  the  additional  shares  vests 
in  the  shareholders  pro  rata.  This  right  may  be  waived;  but 
the  directors  cannot  deprive  a  shareholder  of  it,  nor  burden  it 
with  conditions  unauthorized  by  the  charter  or  enabling  act — 
as,  for  instance,  the  payment  of  so  much  per  share  for  the  privi- 
lege of  subscribing.  Accordingly,  when  a  corporation  is  issuing 
new  stock  generally,  and  refuses  to  issue  to  a  shareholder  his  due 
proportion,  he  can  compel  it  to  do  so  by  a  suit  iu  equity ;  at  least 
so  long  as  there  remains  stock  undisposed  of.'^ 

In  2  Thompson  on  Corporations,  section  2094,  it  is  said : 
"Where  the  corporation  increases  its  capital  stock,  or  declares 
and  issues  what  is  sometimes  called  a  stock  dividend,  the  new 
stock  must  be  distributed  ratably  among  the  subscribers  to  the 
old  stock,  or  else  sold  to  create  a  fund  which  inures  to  the  com- 
mon benefit.     Each  stockholder,  it  has  been  held,  has  a  right  to 
the  opportunity  to  subscribe  for  and  take  the  new  or  increased 
stock  in  proportion  to  the  old  stock  held  by  him ;  so  that  a  vote 
at  a  stockholders'  meeting  directing  the  new  stock  to  be  sold, 
without  giving  to  each  stockholder  such  an  opportunity,  is  void 
as    to    any    dissenting    stockholder.     Some  observations  of  the 
court  in  support  of  this  conclusion  deserve  to  be  quoted.     Gil- 
fillan,  C.  J.,  said:  '\^'^^en  the  proposition  that  a  corporation  is 
trustee  of  the  corporate  property  for  the  benefit  of  the  stock- 
holders, in  proportion  to  the  stock  held  by  them  is  admitted  (and 
we  find  no  well-considered  case  which  denies  it),  it  covers  as 
well  the  power  to  issue  new  stock  as  any  other  franchise  or 
property  which  may  be  of  value,  held  by  the  corporation.     The 
value  of  that  power,  where  it  has  an  actual  value,  is  given  to  it 
by  the  property  acquired  and  the  business   built    up  with   the 
money  paid  in  by  the  subsisting  stockholders.     It  happens  not 
infrequently  that  corporations,  instead    of    distributing    their 
profits  in  the  way  of  dividends  to  stockholders,  accumulate  them 
till  a  laro"e  surplus  is  on  hand.     Xo  one  would  deny  that  in  such 
case  each  stockholder  has  an  interest  in  the  surplus,  which  the 
courts  will  protect.     Xo  one  would  claim  that  the  officers,  di- 
rectors  or  majority  of  the  stockholders,  without  the  consent  of 
all,  could  give  away  the  surplus,  or  devote  it  to  any  other  than 
the  general  purposes  of  tlie  corporation.     But  when  new  stock 
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is  issued,  each  share  ^'*  of  it  has  an  interest  in  the  surplus  equal 
to  that  pertaining  to  each  share  of  the  original  stock;  and  if 
the  corporation,  either  through  the  officers,  directors,  or  a 
majority  of  stockholders,  may  dispose  of  the  new  stock  to  whom- 
soever it  will  at  whatever  price  it  may  fix,  then  it  has  the  power 
to  diminish  the  value  of  each  share  of  old  stock  by  letting  in 
other  parties  to  an  equal  interest  in  the  surplus,  and  in  the  good 
will  or  value  of  the  established  business' :  Jones  v.  Morrison,  31 
Minn.  140,  152,  16  N.  W.  854." 

Section  2097  reads:  "An  early  case  in  Massachusetts  (Gray  v. 
Portland  Bank,  3  Mass.  364,  3  Am.  Dec.  156)  hold  that  a  stock- 
holder in  a  bank  that  is  authorized  to  commence  business  with 
one  amount  of  stock,  and  to  increase  the  amount  afterward,  is 
entitled  to  subscribe  for  and  hold  the  additional  stock  in  propor- 
tion to  his  original  shares;  and  the  bank  is  liable  to  him  if  its 
officers,  or  the  corporation,  refuse  to  allow  him  thus  to  subscribe 
therefor;  and  the  measure  of  damages  will  be  the  excess  of  the 
market  value  above  the  par  value  of  the  number  of  shares  to 
which  he  was  entitled,  with  interest  on  such  excess." 

Section  2098  is  as  follows:  "From  this  principle  it  also  fol- 
lows that,  where  there  is  a  statute  permitting  corporations  to  in- 
crease their  capital  stock  by  increasing  the  number  of  their 
shares,  v.-hich  shares  are  to  be  allotted  pro  rata  to  the  stock- 
holders according  to  their  respective  interests,  it  is  not  compe- 
tent for  the  corporation  to  charge  a  bonus  to  the  shareholders 
who  receive  the  new  shares  in  distribution,  and  that  equity 
should  enjoin  the  company  from  refusing  to  allowing  a  stock- 
holder to  receive  his  allotment  at  par  without  paying  a  bonus." 
See,  also,  2  Beach  on  Private  Corporations,  sec.  473 ;  2  Clark  & 
Marshall  on  Private  Corporations,  sec.  408 ;  1  Cook  on  Corpora- 
tions, sec.  286;  1  ]\rorawetz  on  Private  Corporations,  sec.  454; 
Jones  V.  Morrison,  31  IMinn.  140,  16  N.  W.  854;  Gray  v.  Port- 
land Bank,  3  ]\Iass.  364,  3  Am.  Doc.  156;  Cunningham's  Appeal, 
108  Pa.  St.  546;  Dousman  v.  Wisconsin  etc.  Smelting  Co.,  40 
Wis.  418;  Jones  v.  Concord  etc.  E.  R.  Co.,  67  N.  H.  234,  68  Am. 
St.  Eep.  650,  30  Atl.  614;  Eidman  v.  Bowman,  58  111.  444,  11 
Am.  Rep.  90 ;  Dawson  v.  Insurance  Co.,  5  Ry.  &  Corp.  L.  J,  154 ; 
State  v.  Smith,  48  Vt.  266.  It  is  also  said :  "Any  stockholder 
may  sell  his  ^^  right  to  subscribe  for  his  proportion  of  the  new 
stock":  1  Cook  on  Corporations,  4th  ed.,  558;  Jones  v.  Concord 
etc.  R.  R.  Co.,  67  N.  H.  234,  68  Am.  St.  Rep.  650,  30  Atl.  614; 
Electric  Co.  of  America  v.  Edison  Electric  Illuminating  Co., 
200  Pa.  St.  516,  50  Atl.  164. 
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It  would  seem  from  these  authorities  that  the  right  to  sub- 
scribe for  any  increase  of  stock  at  par  if  he  desires  to  do  so,  or 
to  sell. that  right  if  he  does  not  desire  to  exercise  it  himself,  is 
one  of  the  rights  acquired  by  the  stockholder  when  he  becomes 
a  subscriber  to  the  stock.  If  the  business  is  profitable,  the  stock 
may  be  worth  much  more  than  par.  If  it  is,  it  becomes  so  be- 
cause of  the  investment  and  use  of  the  money  put  into  the  busi- 
ness by  the  original  stockholders,  and  we  can  see  no  hardship 
done  to  anyone  when  this  fact  is  recognized.  Of  course,  if  the 
original  stockholder  does  not  avail  himself  of  his  right,  either 
by  exercising  it  within  a  reasonable  time  or  giving  to  some  one 
else  the  right  to  do  so,  the  corporation  may  reap  the  advantage 
of  his  failure  to  do  so.  Notwithstanding  the  zeal  of  the  very 
able  counsel  engaged  in  the  case,  our  attention  is  not  called  to 
an  authority  which  holds  that  an  original  stockholder  is  not  en- 
titled to  his  pro  rata  share  of  stock  upon  tendering  its  par  value. 
We  have  been  unable  to  find  such  an  authority. 

The  judgment  of  the  court  below  in  issuing  the  writ  of  man- 
damus is  affirmed. 

Hooker,  C.  J.,  Grant  and  Montgomery,  JJ.,  concurred. 

Long,  J.,  did  not  sit. 


When  the  Capital  Stock  of  a  corporation  is  increased,  the  original 
stockholders  ordinarily  have  a  right  to  subscribe  for  and  hold  the 
new  stock:  Humboldt  Driving  Park  Assn.  v.  Stevens,  34  Neb.  528, 
33  Am.  St.  Eep.  654.  52  N.  W.  568;  Grav  v.  Portland  Bank,  3  Mass. 
364,  3  Am.  Dec.  156;  Luther  v.  Luther  Co.,  118  Wis.  112,  99  Am. 
St.  Eep.  977,  94  N.  W.  69.  The  general  custom  is  to  compel  the 
stockholders  to  buy  the  new  stock  at  par,  or  to  sell  the  right  to  buy 
it  at  that  price,  in  order  to  save  the  corporate  interests:  .Jones  v. 
Concord  etc.  E.  E.  Co.,  67  N.  H.  234,  68  Am.  St.  Eep.  650,  30  Atl.  614. 
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PEOPLE  V.  HULBERT. 
[131  Mich.  156,  91  N.  W.  211.] 

RIPABIAN  OWNERS — Relative  Rights — Each  riparian  own- 
er on  a  stream  or  inland  lake  has  an  equal  right  to  the  use  of  the 
water  for  ordinary  purposes,  even  though  such  use  may  in  some  de- 
gree lessen  the  volume  of  the  water  or  affect  its  purity.  It  makes 
no  difference  that  the  lower  proprietor  is  a  municipality  instead  of 
an  individual,     (p.  603.) 

RIPARIAN  RIGHTS — Bathing. — An  upper  riparian  owner  on 
an  inland  lake  has  a  right  to  bathe  therein  as  against  a  city  having 
lower  riparian  rights  and  drawing  its  water  supply  from  such  lake, 
(p.   604.) 

RIPARIAN  RIGHTS — Police  Power  to  Regulate  or  Restrain. 
A  municipality  cannot  invoke  the  exercise  of  the  police  power  of 
the  state,  for  the  purpose  of  obtaining  a  water  supply,  to  prevent  the 
reasonable  use  of  the  waters  of  an  inland  lake  or  stream  by  an 
upper  riparian  proprietor  for  bathing  or  other  ordinary  purposes, 
without  the  exercise  of  the  right  of  eminent  domain  or  without 
compensation,      (p.  604.) 

S.  S.  Hulbert  and  G.  W.  Mechem,  in  propria  persona. 

H.  M.  Oren,  attorney  general,  J.  M.  Hatch,  prosecuting  at- 
torney, and  0.  S.  Clark,  for  the  people. 

156  MOORE,  J.  Goguac  Lake  is  a  natural  body  of  private 
water  wholly  within  the  township  of  Battle  Creek,  which  town- 
ship adjoins  the  city  of  Battle  Creek.  It  has  an  area  of  about 
three  hundred  and  sixty  acres,  and  varies  in  depth  from  nothing 
at  the  shore  line,  to  eighty  feet.  The  shore  line  of  the  lake  is 
^^"^  about  five  miles  in  all,  and  at  the  time  of  the  alleged  offense 
was  owned  as  follows :  About  two  hundred  feet  by  the  city,  upon 
which  is  its  pumping  station,  and  the  rest  of  the  five  miles  is 
owned  and  occupied  by  farmers,  pleasure  resort  proprietors,  and 
summer  cottagers,  the  latter  holding,  some  by  fee,  and  others  by 
lease  from  the  farmer  owners.  At  the  north  end  of  tlie  lake  is 
a  pleasure  resort,  and  scattered  around  the  lake  shore  are  be- 
tween forty  and  fifty  cottages,  occupied  during  the  summer  sea- 
son by  the  respective  owners,  or  persons  to  whom  they  rent. 
The  lake  is  accessible  from  the  city  by  a  good  highway,  a  fine  bi- 
cycle path,  and  an  electric  road.  It  is  the  only  nearby  pleasure 
resort  for  the  citizens  of  Battle  Creek.  There  are  a  large  num- 
ber of  rowboats,  sailboats,  and  several  steamers  upon  the  lake. 
The  riparian  use  to  which  the  various  owners  have  put  the  water 
are  all  the  uses  which  farmers  and  summer  cottagers  would 
naturally  exercise,  viz.,  fishing,    wading,    bathing,    swimming, 
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•washing  sheep,  watering  cattle,  pigs  and  horses,  washing 
vehicles  and  clothing,  cutting  ice,  boating,  sailing,  etc.  In  the 
summer  of  1884  the  respondent  first  occupied  premises  at  the 
lake.  In  1884,  1885,  and  1886  he  occupied  tents  within  a  few 
feet  of  where  he  erected  a  cottage  in  1887,  since  which  time  he 
has  continuously  occupied  said  cottage.  Beginning  with  1884, 
he  has  occupied  the  premises  for  the  camping  season  each  year, 
continuously,  except  two,  and  every  season  has  entered  the 
water  to  swim.  His  investment  in  cottage  and  appurtenances 
is  several  hundred  dollars. 

In  1886  the  city  proposed  a  system  of  waterworks,  and  at 
some  time  thereafter  determined  to  take  the  city  water  supply 
from  Goguac  Lake.  For  that  purpose  the  city  bought  a  piece  of 
land  fronting  on  the  lake  at  its  northerly  end,  having  a  shore 
frontage  of  about  two  hundred  feet,  and  erected  thereon  a  pump- 
ing station.  The  system  is  to  take  the  water  from  the  lake 
by  means  of  an  inlet  pipe  sixteen  inches  in  diameter,  which  runs 
into  the  lake.  The  water  is  pumped  to  a  standpipe,  which  is 
upon  a  rise  of  ground  a  short  distance  from  the  lake,  and 
thence  is  distributed  ^^**  through  pipes  of  four  to  sixteen  inches 
within  the  city  limits,  the  piping  now  amounting  to  between 
thirty  and  forty  miles.  The  water  is  used  by  the  city,  and  sold 
to  the  people,  and  is  the  only  water  system.  The  lake  is  about 
one  and  one-half  miles  long,  and  is  fed  by  subterranean  springs. 
There  is  no  outlet  except  the  intake  pipe.  From  the  cottage  of 
the  respondent,  by  water,  to  the  intake  pipe,  is  about  three- 
quarters  of  a  mile.  Quite  early  in  the  use  of  tlie  lake  for  nirnic- 
ipal  purposes,  the  cit}^  pumped  out  so  much  water  as  to  lower 
the  lake.  Litigation  resulted,  and  the  city  then  for  certain 
months  in  the  year  turned  into  the  lake  the  water  from  Minges 
brook,  so  tliat  the  water  is  not  now  lowered  by  the  city,  but  the 
effect  of  turning  in  the  water  from  the  brook  is  to  make  the 
water  harder  than  it  was  before. 

The  city,  although  given  ample  power  by  the  charter  to  con- 
demn lands  and  easements  for  a  water  supply  upon  paying  clue 
compensation  for  the  rights  taken  did  not  exercise  tliat  ri,<rht, 
but,  because  it  was  a  riparian  proprietor,  claimed  the  right  to 
use  the  water  of  the  lake,  and  that  the  other  riparian  proprietors 
must  do  nothing  having  a  tendency  to  pollute  the  waters  of  the 
lake.  The  respondent,  having  first  notified  tlie  board  of  public 
works  of  his  intention  to  do  so,  made  an  entry  into  the  waters 
of  the  lake  on  July  25,  1897,  by  wading  on  his  own  leased  land 
under  water,  and  swimming  in  the  water  flowing  over  said  land. 
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This  he  did  without  malice,  and  to  afford  a  test  case.  He 
maintained  that  the  difference  between  the  exercise  of  the  an- 
cient common-law  riparian  right  of  bathing  and  swimming,  and 
those  of  washing  sheep,  watering  cattle  and  horses,  running  a 
M'ater-wheel  for  a  mill,  etc.,  was  a  difference  only  in  kind  and 
degree,  and  that  all  were  common-law  rights  incident  and  appur- 
tenant to  the  ownership  or  lawful  occupation  of  land  upon  an 
inland  lake  in  this  state.  It  was  the  claim  of  the  people  that 
this  act  of  swimming  polluted  the  source  of  the  water  supply, 
and  was  criminal.  The  respondent  was  informed  against,  a 
trial  was  had,  and  the  charge  of  the  court  was  such  that  *^^  a 
conviction  followed.     The  case  is  brought  here  by  appeal. 

Upon  the  trial  several  expert  witnesses  were  sworn,  who  tes- 
tified that  germs  might  have  been  thrown  off  the  body  of  the  re- 
spondent while  swimming,  which  would  produce  disease,  and 
that  some  of  those  germs  might  reach  the  intake  pipe,  and 
through  it  the  consumers  of  the  water,  and  be  a  source  of  ill- 
health.  It  is  not  shown  any  such  germs  ever  did  reach  the  in- 
take pipe,  or  that  any  illness  in  Battle  Creek  could  be  traced 
to  the  use  of  the  water  taken  from  this  lake. 

A  great  many  interesting  questions  are  raised  by  the  record 
and  presented  in  the  briefs  of  counsel,  but,  in  our  view  of  the 
law,  it  will  be  unnecessary  to  discuss  many  of  them.  The  first 
question  calling  for  consideration  is,  Was  the  act  of  respondent 
unlawful?  It  is  a  matter  of  common  knowledge  that  in  this 
state  the  riparian  owners  whose  lands  border  upon  lakes,  and 
through  whose  lands  streams  run,  are  in  the  habit  of  using  the 
streams  and  lakes  by  allowing  their  domestic  animals  to  drink 
therein,  and  by  drawing  therefrom  what  water  may  be  needed 
for  domestic  purposes ;  and  themselves  and  their  families  resort 
to  the  water  of  the  streams  and  lakes  for  the  purpose  of  bath- 
ing at  suitable  seasons  of  the  year.  It  is  also  known  that,  as  a 
rule,  the  supply  of  drinking  and  cooking  water  is  obtained  from 
springs  or  wells.  Will  the  fact  that  a  lower  riparian  proprietor 
decides  to  use  the  water  of  the  stream  or  lake  for  drinking  and 
cooking  purposes  make  a  reasonable  use  of  the  water  by  the 
upper  riparian  owners  for  the  purposes  of  watering  cattle  and 
bathing  purposes  unlawful  because  to  do  so  has  a  tendency  to 
niake  the  water  less  desirable  for  drinking  and  cooking  purposes? 
Can  the  upper  riparian  proprietors  be  deprived  of  such  reason- 
able and  ordinary  use  when  the  lower  proprietor  is  a  city  hav- 
ing a  large  population,  by  invoking  the  police  power,  and  with- 
out compensation?     It  will  readily  be  seen  these  are  very  im- 
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portant  questions.  The  diligence  of  able  counsel  has  failed  to 
call  our  attention  to  a  case  on  all- fours  with  the  one  at  bar,  but 
the  principles  involved  are  not  new. 

'  i«o  In  Wood  V.  Waud,  3  Ex.  748,  Pollock,  C.  B.,  speaking 
for  the  court,  said :  "We  agree  with  the  learned  counsel  for  the 
plaintiffs  in  his  exposition  of  the  principles  which  regulate  the 
law  as  to  natural  streams,  which  are  fully  considered  and  placed 
on  their  right  footing,  in  the  case  of  Mason  v.  Hill,  3  Barn.  & 
Adol.  306,  5  Barn.  &  Adol.  1,  and  the  authorities  there  cited. 
Flowing  water,  as  well  as  light  and  air,  are  in  one  sense  *pub- 
lici  juris.'  They  are  a  boon  from  Providence  to  all,  and  differ 
only  in  their  mode  of  enjoyment.  Light  and  air  are  diffused  in 
all  directions,  flowing  water  in  some.  When  property  was  es- 
tablished, each  one  had  the  right  to  enjoy  the  light  and  air  dif- 
fused over,  and  the  water  flowing  through,  the  portion  of  soil 
belonging  to  him.  The  property  in  the  water  itself  was  not  in 
the  proprietor  of  the  land  through  which  it  passes,  but  only  the 
use  of  it,  as  it  passes  along,  for  the  enjoyment  of  his  property, 
and  as  incidental  to  it.  The  law  is  laid  down  by  Chancellor 
Kent,  in  3  Kent's  Commentaries,  439,  thus :  'Every  proprietor 
of  lands  on  tlie  banks  of  a  river  has  naturally  an  equal  right  to 
the  use  of  the  water He  has  no  property  in  the  water  it- 
self, but  a  simple  usufruct  as  it  passes  along.*  'Aqua  currit  et 
debet  currere,'  is  the  language  of  the  law ;  and  Mr.  Justice  Story, 
in  Tyler  v.  Wilkinson,  4  Mason,  397,  Fed.  Cas.  No.  14,312,  cited 
in  Gale  on  Easements,  Willes'  edition,  page  131,  lays  down  the 
same  law.  In  the  judgment  of  Lord  Chief  Justice  Tindal  in  the 
case  of  Acton  v.  Blundell,  12  INIecs.  &  W.  324,  he  treats  the  right 
to  waters  flowing  on  the  surface  as  arising  from  the  acquiescence 
of  neighboring  owners;  though  he  also  quotes  the  judgment  of 
Mr.  Justice  Story,  above  referred  to,  which  treats  the  right  as 
an  incident  to  property;  for  Mr.  Justice  Story  says:  'The  natu- 
ral stream,  existing  by  the  bounty  of  Providence  for  the  benefit 
of  the  land  through  which  it  flows,  is  an  incident  annexed  by 
operation  of  the  law  to  the  land  itself.'  Mr.  Justice  Wliitlock, 
also,  in  Sury  v.  Pigot,  Poph.  1G9,  and  Crew.  C.  J.,  in  Sury  v. 
Pigot,  Poph.  172,  and  Lee,  C.  J.,  in  Brown  v.  Best,  1  Wils.  174, 
treat  the  right  as  arising  ex  jure  naturae  and  consequently  it  is 
not  extinguished,  as  an  easement  in  alieno  solo  would  be,  by 

unity 

"In  considering  this  question,  it  is  to  be  assumed  that  the 
plaintiffs'  right  is  established  to  the  use  of  the  water.     It  is 
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said  that  the  true  rule  on  this  subject  is  laid  down  by  Chancel- 
lor Kent  (3  Kent's  Commentaries,  439,440)  that  streams  are 
****  meant  for  the  use  of  men,  and  that  it  would  be  unreasonable, 
and  contrary  to  the  universal  consent  of  mankind,  to  debar  each 
riparian  proprietor  from  the  application  of  the  water  to  domes- 
tic, agricultural,  or  manufacturing  purposes,  provided  the  use 
of  it  be  made  so  as  to  work  no  material  injury  or  annoyance  to 
his  neighbor;  and  though  there  will,  no  doubt,  be,  in  the  exercise 
of  a  proper  use  of  water,  some  evaporation  and  decrease  of  it, 
some  variation  in  the  weight  and  velocity  of  the  current,  but 
the  maxim  'De  minimis  non  curat  lex'  applies,  and  a  right  of 
action  by  the  proprietor  below  would  not  necessarily  flow  from 
such  use;  it  would  depend  on  the  nature  and  extent  of  the  in- 
jury, and  the  mannei  of  using  the  water." 

In  Embrey  v.  Owen,  6  Ex,  353,  Baron  Parke,  speaking  for 
the  court,  said :  "The  law  as  to  flowing  water  is  now  put  on  its 
riglit  footing  by  a  series  of  cases  beginning  with  that  of  Wright 
v.  Howard,  1  Sim.  &  S.  190,  followed  by  Mason  v.  Hill,  3  Barn. 
&  Adol.  304,  5  Barn.  &  Adol.  1,  and  ending  with  that  of  Wood 
V.  Waud,  3  Ex.  748 ;  and  is  fully  settled  in  the  American  courts : 
See  3  Kent's  Commentaries,  6th  ed.,  lect.  52^  pp.  439,  445.  The 
right  to  have  the  stream  to  flow  in  its  natural  state,  without 
diminution  or  alteration,  is  an  incident  to  the  property  in  the 
land  through  which  it  passes.  But  flowing  water  is  publici 
juris;  not  in  the  sense  that  it  is  a  bouum  vacans,  to  which  tlie 
first  occupant  may  acquire  an  exclusive  right,  but  that  it  is  pub- 
lic and  common  in  this  sense  only  :  tliat  all  may  reasonably  use  it 
who  have  a  right  of  access  to  it;  that  none  can  have  any  prop- 
erty in  the  water  itself,  except  in  the  particular  portion  which 
he  may  choose  to  abstract  from  the  stream  and  take  into  his 
possession,  and  that  during  the  time  of  his  possession  only: 
See  Mason  v.  Hill,  5  Barn.  &  Adol.  24.  But  each  proprietor  of 
the  adjacent  land  has  the  right  to  the  usufruct  of  the  stream 
which  flows  through  it. 

"This  right  to  the  benefit  and  advantage  of  the  water  flow- 
ing past  his  land  is  not  an  absolute  and  exclusive  right  to  the 
flow  of  all  the  water  in  its  natural  state.  If  it  were,  the  argu- 
ment of  the  learned  counsel  that  every  abstraction  of  it  would 
give  a  cause  of  action  would  be  irrefragable.  But  it  is  a  right 
only  to  the  flow  of  the  water,  and  the  enjoyment  of  it,  subject  to 
the  similar  rights  of  all  the  proprietors  of  the  banks  on  each  side 
to  the  reasonable  enjoyment  of  the  same  gift  of  Provi- 
dence  
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162 .«  cj^^Q  owner  must  so  use  and  apply  the  water  as  to  work 
no  material  injury  or  annoyance  to  his  neighbor  below  him,  who 
has  an  equal  right  to  the  subsequent  use  of  the  same  water.  Nor 
can  he,  by  dams  or  any  obstruction,  cause  the  water  injuriously 
to  overflow  the  grounds  and  springs  of  his  neighbor  above  him. 
Streams  of  water  are  intended  for  the  use  and  comfort  of  man ; 
and  it  would  be  unreasonable^  and  contrary  to  the  universal 
sense  of  mankind,  to  debar  every  riparian  proprietor  from  the 
application  of  the  water  to  domestic,  agricultural  and  manufac- 
turing purposes,  provided  the  use  of  it  be  made  under  the  limi- 
tations which  have  been  mentioned;  and  there  will,  no  doubt, 
inevitably  be,  in  the  exercise  of  a  perfect  right  to  the  use  of  the 
water,  some  evaporation  and  decrease  of  it,  and  some  variations 
in  the  weight  and  velocity  of  the  current.  But  "de  minimis 
non  curat  lex,''  and  a  right  of  action  by  the  proprietor  below 
would  not  necessarily  flow  from  such  consequences  hut  would 
depend  upon  the  nature  and  extent  of  the  complaint  or  injury, 
and  the  manner  of  using  the  water.  All  that  the  law  requires 
of  the  party  by  or  over  whose  land  a  stream  passes  is  that  he 
should  use  the  water  in  a  reasonable  manner,  and  so  as  not  to 
destroy,  or  render  useless  or  materially  diminish  or  affect,  the 
application  of  the  water  by  the  proprietors  above  or  below  on 
the  stream.' 

"On  the  other  hand,  one's  common  sense  would  be  shocked 
by  supposing  that  a  riparian  owner  could  not  dip  a  watering- 
pot  into  the  stream  in  order  to  water  his  garden,  or  allow  his 
family  or  his  cattle  to  drink  it.  It  is  entirely  a  question  of 
degree,  and  it  is  very  difficult — indeed,  impossible — to  define 
precisely  the  limits  which  separate  the  reasonable  and  per- 
mitted the  use  of  the  stream  from  its  wrongful  application ;  but 
there  is  often  no  difficulty  in  deciding  whether  a  particular 
case  falls  witliin  the  permitted  limits  or  not." 

In  Merrifield  v.  Lombard,  13  Allen,  16,  90  Am.  Dec.  17?, 
it  is  said:  "Any  diversion  or  obstruction  of  the  water  which 
substantially  diminishes  the  volume  of  the  stream,  so  that  it  does 
not  flow  ut  currere  solebat,  or  which  defiles  and  corrupts  it  to 
such  a  degree  as  essentially  to  impair  its  purity,  and  prevent 
the  use  of  it  for  any  of  the  reasonable  and  proper  pur])oscs  to 
which  running  water  is  usually  applied — such  as  irrigation,  the 
propulsion  of  machinery,  or  consumption  for  domestic  use — is 
an  infringement  of  the  right  of  other  owners  of  land  tlirough 
which  a  watercourse  runs,  and  creates  a  nuisance  for  which  those 
thereby  ^**^  injured  are  entitled  to  a  remedy.     An  injury  to 
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the  purity  or  quality  of  the  water,  to  the  detriment  of  other 
riparian  owners,  constitutes,  in  legal  effect,  a  wrong  and  an 
invasion  of  private  right,  in  like  manner  as  a  permanent  ob- 
struction or  diversion  of  the  water.  It  tends  directly  to  impair 
and  destroy  the  use  of  the  stream  by  others  for  reasonable  and 
proper  purposes:  Mason  v.  Hill,  2  Nev,  &  M.  747,  5  Barn.  & 
Adol.  1 ;  Wood  v.  Waud,  13  Jur.  472,  3  Ex.  748 ;  3  Kent's  Com- 
mentaries, 6th  ed.,  439;  Angell  on  Watercourses,  sec.  136." 

In  Sanderson  v.  Pennsylvania  Coal  Co.,  86  Pa.  St.  401,  27 
Am.  Rep.  711,  it  is  said:  "In  an  elaborate  and  carefully  con- 
t^idered  opinion  in  Mason  v.  Hill,  5  Barn.  &  Adol.  1,  Denman, 
C.  J.,  held  that  the  possessor  of  land  through  which  a  natural 
stream  runs  has  the  right  to  the  advantage  of  that  stream  flow- 
ing in  its  natural  course,  not  inconsistent  with  a  similar  right 
in  the  proprietors  of  the  land  above  and  below ;  and  that  neither 
can  any  proprietor  above  diminish  the  quantity  or  injure  the 
quality  of  the  water,  nor  can  any  proprietor  below  throw  back 
the  water  without  his  license  or  grant.  It  was  one  of  the  fea- 
tures of  that  case  that  the  water  which  the  defendant  had  the 
right  to  use,  subject  to  the  duty  of  returning  it,  was  heated 
when  it  was  returned  to  the  stream,  and  the  jury  had  assessed 
damages  for  that.  The  chief  justice  said,  in  entering  judg- 
ment: 'As  to  the  right  to  recover  for  tbe  injury  sustained  by 
the  water  being  returned  in  a  heated  state,  there  can  be  no  ques- 
tion.' 

'Mn  Wood  V.  Sutcliffe,  16  Jur.  75,  8  Eng.  L.  &  Eq.  217,  an 
injunction  was  granted  to  restrain  the  defendant,  against  whom 
ft  recovery  had  been  had  at  law,  from  pouring  dye  wares,  dye 
liquors,  madder,  indigo,  or  potash  into  a  channel  that  connected 
bis  dye  works  with  a  stream  called  the  'Bowling  Beck,'  on  which, 
below  the  works,  the  cotton-mill  of  tlie  plaintiffs  wa>  situated, 
and  in  tbe  use  of  the  water  of  which  they  claimed  prescriptive 
rights.  'I  am  satisfied  from  the  evidence,'  the  vice-chancellor 
remarked  in  tbe  course  of  his  opinion,  'that  to  some  considerable 
extent  tbe  pollution  of  this  stream  is  inevitable,  and  that  no 
court  of  law  or  court  of  equity,  nor  all  the  courts  in  the  world, 
except  there  were  a  power  of  removing  all  that  mass  of  human 
beings  which  now  congregate  about  its  banks,  ever  could  restorp 
it  to  tbe  state  in  which  it  once  was.  But  still  it  does  not  follow, 
because  ^^'"*  there  be  a  certain  degree  of  pollution,  which  can- 
not be  verv  accurately  measured,  and  which  is  inevitable,  that, 
therefore,  everybody  has  a  right  to  pollute  the  stream  by  ponr- 
iuiT  in  inmienso  quantities  of  filth  and  pollution  from  his  own 
works,  to  make  it  ten  thousand  times  worse.' " 


June,  1902.]  People  v.  Hulbert.  595 

In  Greene  v.  ISTunnemacher,  36  Wis.  50,  the  following  lan- 
guage is  used :  "If  the  plaintiff  is  a  riparian  proprietor,  he  has 
the  undoubted  right  to  enjoy  the  use  of  the  waters  of  the  river 
for  his  cattle  and  for  domestic  purposes  without  having  their 
purity  affected  or  their  quality  destroyed  by  the  upper  pro- 
prietor  And,  if  this  is  really  the  situation  of  his  prem- 
ises, it  needs  no  argument  to  show  that,  so  far  as  he  is  con- 
cerDcd,  he  has  the  right  to  insist  that  the  defendants  shall  not 
foul  and  corrupt  the  waters  by  discharges  and  slops  from  their 
distillery  and  hog  and  cattle  yards,  so  as  to  render  the  waters 
unfit  for  agricultural  and  domestic  purposes." 

In  Dwight  Printing  Co.  v.  City  of  Boston,  122  Mass.  58:?, 
it  is  said:  "The  riparian  proprietors  higher  up  still  retain  all 
their  common-law  rights  in  the  river,  so  far  as  they  are  not 
inconsistent  with  the  use  defined  in  the  statute.  IMiey  cer- 
tainly are  not  prohibited  from  drawing  water  from  th(!  river 
for  domestic  purposes,  or  from  watering  cattle;  in  it,  or  from 
cutting  ice." 

In  Strobcl  V.  Kerr  Salt  Co.,  ir.1  N.  Y.  30:5,  70  A.n.  St.  K,ep. 
C43,  58  N.  E.  142,  it  is  said:  "'I'liere  is  nothing  about,  the  ease 
now  before  us  to  take  it  out  ol^  the  gcjnerul  riilen  governing  the 
rights  of  riparian  owners.  I'hose  rules  are  wisll  estahlished  in 
this  state,  and,  so  far  as  material  to  the  case  Ijefore  us,  are,  in 
the  absence  of  modification  by  grant  or  prescri|)tion,  as  follows: 
A  riparian  owner  is  entitled  to  a  reasonahb;  use  of  tlu;  water 
flowing  by  his  premises  in  a  natural  stream,  as  an  ineidenl,  to 
his  ownership  of  the  soil,  and  to  have  it  trans.mill.ed  to  hirn 
without  sensible  alteration  in  quality  or  unreasonalih;  ditninu- 
tion  in  quantity.  While  he  does  not  own  Uw,  running  wat^:r, 
he  has  the  right  to  a  reasonable  use  of  it  as  it  passes  hy  liis  land. 
As  all  other  owners  upon  the  same  stre-am  have  the  same  right, 
the  right  of  no  **"'  one  is  absolute,  but  is  qualified  hy  the  ri^ht 
of  the  others  to  have  tlie  stream  subslanlinlly  preserved  in  it,H 
natural  size,  flow  and  purity,  and  to  prot,e'etif>n  again;-f,  material 
diversion  or  pollution.  This  is  tlie  common  right,  of  all,  whif:h 
must  not  be  interfered  with  hy  any.  The  u-.c  hy  each  ;nur;t,, 
therefore,  be  consistent  witli  the  right-  of  ilje  other:-;,  and  ihc 
maxim  of  'sic  utere  tuo'  ohnerved  hy  all.  The  rule  of  the  aneiejit, 
common  law  is  still  in  force,  'Aqua  currit,  et  d(;het  f:urrere,  uf, 
currere  solebat."  Consumption  hy  watering  f:af.tle,  terrif»o(ary 
cietention  by  dams  in  order  to  run  maehinery,  irrigatiofj  Cwli<-n 
not  out  of  proportion  to  tfie  nize  of  the  stream  j,  and  norrji-  other 
familiar  uses,  althourrh  in  fact  a  diver-ion  of  the  water  luvolv 
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ing  some  loss,  are  not  regarded  as  an  unlawful  diversion,  but 
are  allowed  as  a  necessary  incident  to  the  use,  in  order  to  effect 
the  highest  average  benefit  to  all  the  riparian  owners.  As  the 
enjoyment  of  each  must  be  according  to  his  opportunity,  and 
the  upper  owner  has  the  first  chance,  the  lower  owners  must 
submit  to  such  loss  as  is  caused  by  reasonable  use.  Surrounding 
circumstances,  such  as  the  size  and  velocity  of  the  stream,  the 
usage  of  the  country,  the  extent  of  the  injury,  convenience  in 
doing  business^  and  the  indispensable  public  necessity  of  cities 
and  villages  for  drainage,  are  also  taken  into  consideration;  so 
that  a  use  which,  under  certain  circumstances,  is  held  reason- 
able, under  different  circumstances  would  be  held  unreasonable. 
It  is  also  material  sometimes  to  ascertain  which  party  first 
erected  his  works  and  began  to  appropriate  the  water:  Clinton 
V.  Myers,  46  N".  Y.  511,  7  Am.  Rep.  373;  New  York  Rubber 
Co.  V.  Rothery,  132  N.  Y.  293,  28  Am.  St.  Rep.  575,  30  N.  E. 
841 ;  Smith  v.  City  of  Brooklyn,  160  N.  Y.  357,  54  N.  E.  787 ; 
Prentice  v.  Geiger,  74  N.  Y.  341 ;  Bullard  v.  Saratoga  etc.  Mfg. 
Co.,  77  N.  Y.  525;  Merritt  v.  Brinkerhoff,  17  Johns.  306,  8 
Am.  Dec.  404;  Crooker  v.  Bragg,  10  Wend.  260,  25  Am.  Dec. 
555;  Arnold  v.  Foot,  12  Wend.  330;  Tyler  v.  Wilkinson,  4 
iNlason,  397,  Fed.  Cas.  No.  14,312;  Columbus  etc.  Iron  Co.  v. 
Tucker,  48  Ohio  St.  41,  29  Am.  St.  Rep.  528,  26  N.  E.  630; 
Beach  v.  Sterling  etc.  Zinc  Co.,  54  N.  J.  Eq.  65,  33  Atl.  286 ; 
St.  Helen  s  Smelting  Co.  v.  Tipping,  11  H.  L.  Cas.  642 ;  Cros>- 
ley  &  Sons  v.  Lightowler,  L.  R.  3  Eq.  Cas.  279,  L.  R.  2  Ch. 
App.  478 ;  Pennington  v.  Coal  Co.,  L.  R.  5  Ch.  Div.  769 ;  Attor- 
ney General  v.  Colney  Hatch  Lunatic  Asylum,  L.  R.  4  Ch.  App 
146 ;  i«»  Hodgkinson  v.  Ennor,  4  Best  &  S.  229 ;  3  Kent's  Com- 
mentaries, 439 ;  Gould  on  Waters,  sec.  219 ;  Higgins  on  Water- 
courses, 132;  Washburn  on  Easements,  4th  ed.,  215;  1  Wood 
on  Nuisance,  3d  ed.,  sees.  364,  427. 

"The  question  of  reasonable  use  is  generally  a  question  of 
fact;  but  whether  the  undisputed  facts,  and  the  necessary  in- 
ference therefrom,  establish  an  unreasonable  use,  is  a  question 
of  law.  When  the  diversion  or  pollution  (wliich  is  treated  as 
a  form  of  diversion)  is  caused  by  a  new  and  extraordinary 
method  of  using  the  water,  hitherto  unknown  in  the  state,  and 
such  method  not  only  permanently  diverts  a  large  quantity  of 
water  from  the  stream,  but  also  renders  the  rest  so  salt  at 
times  that  cattle  will  not  drink  it  unless  forced  to  by  necessity, 
fish  are  destroyed  in  great  numbers,  vegetation  is  killed,  and 
machinery  rusted,  such  use,  as  a  matter  of  law,  is  unreasonable. 
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and  entitles  the  lower  riparian  owner  to  relief.  Where  the 
natural  and  necessary  result  of  the  place  selected  and  the 
method  adopted  by  an  upper  riparian  owner  in  the  conduct  of 
his  business  is  to  cause  material  injury  to  the  property  of  an 
o^er  below,  a  court  of  equity  will  exercise  its  power  to  re- 
strain on  account  of  the  inadequacy  of  the  remedy  at  law,  and 
in  order  to  prevent  a  multiplicity  of  suits.  The  lower  riparian 
owners  are  entitled  to  a  fair  participation  in  the  use  of  the 
water,  and  their  rights  cannot  be  cut  down  by  the  convenience 
or  necessity  of  the  defendant's  business.  'The  necessities  of 
one  man's  business  cannot  be  the  standard  of  another's  rights 
in  a  thing  which  belongs  to  both' :  Wheatley  v.  Chrisraan,  24 
Pa.  St.  298^  64  Am.  Dec.  657.  While  the  courts  will  not  over- 
look the  needs  of  important  manufacturing  interests,  nor 
hamper  them  for  trifling  causes,  they  will  not  permit  substantial 
injury  to  neighboring  property,  with  a  small  but  long-estab- 
lished business,  for  the  purpose  of  enabling  a  new  and  great 
industry  to  flourish.  They  will  not  change  the  law  relating  to 
the  ownership  and  use  of  property  in  order  to  accommodate  a 
great  business  enterprise.  According  to  the  old  and  familiar 
rule,  every  man  must  so  use  his  own  property  as  not  to  in- 
jure that  of  his  neighbor;  and  the  fact  that  he  has  invested 
much  money  and  employs  many  men  in  carrying  on  a  lawful 
and  useful  business  upon  his  own  land  does  not  change  the  rule, 
nor  permit  him  to  permanently  prevent  a  material  portion  of 
the  water  of  a  natural  stream  from  flowing  over  the  land  of  a 
lower  riparian  owner,  or  to  so  pollute  the  rest  of  the  stream  as 
to  render  it  unfit  for  ordinary  use." 

1®''  In  Trevett  v.  Prison  Assn.,  98  Va.  332,  81  Am.  St.  Eep. 
727,  36  S.  E.  373,  the  following  language  is  used:  "In  1  Wood 
on  Nuisances,  third  edition,  section  427,  it  is  said:  'Tlie  right 
of  a  riparian  owner  to  have  the  water  of  a  stream  come  to  him 
in  its  natural  purity  is  as  well  recognized  as  the  right  to  have 
it  flow  to  his  land  in  its  usual  flow  and  volume.  But  in  refer- 
ence to  this,  as  with  the  air,  it  is  not  every  interference  with  the 
water  that  imparts  impurities  thereto  that  is  actionable,  but 
only  such  as  impart  to  the  water  such  impurities  as  substan- 
tially impair  its  value  for  the  ordinary  purposes  of  life,  and 
render  it  measurably  unfit  for  domestic  purposes;  or  such 
as  causes  unwholesome  or  offensive  vapors  or  odors  to  arise  from 
the  water,  and  thus  impairs  the  comfortable  or  beneficial  en- 
joyment of  property  in  its  vicinity ;  or  such  as.  while  producing 
no  actual  sensible  effect  upon  the  water,  are  yet  of  a  character 
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calculated  to  disgust  the  senses,  such  as  the  deposit  of  the  car- 
casses of  dead  aniraals  therein,  or  the  erection  of  privies  over 
a  stream,  or  any  other  use  calculated  to  produce  nausea  or  dis- 
gust in  those  using  the  water  for  the  ordinary  purposes  of  life, 
or  such  as  impair  its  value  for  manufacturing  purposes.' 

"The  great  principle  upon  which  the  law,  as  thus  stated, 
rests,  is  that  every  man  must  use  his  own  property  so  as  not  to 
injure  that  of  another.  It  is  true,  as  urged  by  counsel  for  de- 
fendant in  error,  that  the  operation  of  this  principle  is  quali- 
fied by  another  maxim,  founded  in  natural  law,  that  he  who 
exercises  only  his  own  legal  rights  injures  no  one.  The  motive, 
good  or  bad,  which  influenced  the  action  complained  of,  is  gen- 
erally of  no  importance  whatever,  for  it  is  well  stated  by  an 
eminent  writer  upon  this  subject  that  Vhatever  one  has  a  right 
to  do,  another  can  have  no  right  to  complain  of :  Cooley  on 
Torts,  sec.  6,  p.  630.  If,  therefore,  a  lawful  act  is  done  in  a 
lawful  manner,  though  another  may  be  injured  by  it,  the  law 
affords  no  remedy.     It  is  damnum  absque  injuria. 

"It  was  said  by  the  court  in  Merrifield  v.  City  of  Worcester, 
110  Mass.  219,  14  Am.  Eep.  592:  'Cultivating  and  fertilizing 
the  lands  bordering  on  the  stream,  and  in  which  are  its  sources, 
their  occupation  by  farmhouses  and  other  erections,  will  un- 
avoidably cause  impurities  to  be  carried  into  the  stream.  As 
the  lands  are  subdivided,  and  their  occupation  and  use  become 
multifarious,  these  causes  will  be  rendered  more  operative,  and 
their  effects  more  perceptible.  The  water  may  thus  be  rendered 
unfit  for  many  uses  for  which  it  had  before  been  suitable; 
^^^  but,  so  far  as  that  condition  results  only  from  reasonable 
use  of  the  stream  in  accordance  with  the  common  right,  the 
lower  riparian  proprietor  has  no  remedy.  When  the  popula- 
tion becomes  dense,  and  towns  or  viHages  gather  along  its  banjcs, 
the  stream  naturally  and  necessarily  suffers  still  greater  deter- 
ioration. Eoatls  and  streets  crossing  it,  or  running  by  its  side, 
with  their  gutters  and  sluices  discharging  into  it  their  surface 
water  collected  from  over  large  spaces,  and  carrying  with  it  in 
suspension  the  loose  and  light  material  tliat  is  tluis  swc])t  off, 
are  al)undant  sources  of  impurity,  against  which  tlie  law  affords 
no  redress  by  action.'  .... 

"Tracing  the  law  from  the  time  of  Lord  Coke  to  more  re- 
cent times,  tlie  court  (in  jMayor  etc.  of  Baltimore  v.  Warren 
Mfg.  Co.,  59  IMfl.  96),  speaking  through  Jiulge  Alvey,  declares 
that:  'All  common-law  authorities  agree  that  a  riparian  owner 
has   the   riglit  to   the  natural    stream  of   water    flowing   by    or 
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through  his  land  in  its  ordinary,  natural  state,  both  as  to  its 
quantity  and  quality,  as  incident  to  the  right  to  the  land  on  or 

through  which  the  watercourse  runs If,  therefore,'  said 

the  court,  'the  defendants,  being  upper  riparian  proprietors, 
and  as  such  entitled  to  the  ordinary  use  of  the  water,  including 
the  right  to  apply  it  in  a  reasonable  way  to  purposes  of  trade 
and  manufacture,  are  using  the  water  of  the  stream  in  an  un- 
reasonable manner,  and  have  defiled  the  same  in  such  manner 
and  to  such  an  extent  as  to  operate  an  actual  invasion  of  the 
rights  of  the  complainants,  the  latter  are  entitled  to  redress  by 
action  at  law,  and,  in  case  the  nuisance  be  continued,  to  sum- 
mary relief  by  injunction What  nature  and  extent  of 

pollution  of  the  stream  will  call  for  the  active  interference  of 
the  court  is  not  in  all  cases  easy  to  define.  It  is  not  every  im- 
purity imparted  to  the  water,  however  small  in  degree,  that  will 
be  the  subject  of  an  injunction.  All  running  streams  are,  to  a 
certain  extent,  polluted;  and  especially  are  they  so  when  they 
flow  through  populous  regions  of  country,  and  the  waters  are 
utilized  for  mechanical  and  manufacturing  purposes.  The 
washings  of  the  manured  and  cultivated  fields,  and  the  natural 
drainage  of  the  country,  of  necessity  bring  many  impurities  to 
the  stream;  but  these  and  the  like  sources  of  pollution  cannot 

ordinarily  be  restrained  by  the  court Therefore,  when 

we  speak  of  the  right  of  each  riparian  proprietor  to  have  the 
water  of  a  natural  stream  flow  through  his  land  in  its  natural 
purity,  those  descriptive  terms  must  be  understood  in  a  com- 
parative sense,  as  no  proprietor  does  receive,  nor  can  he  reason- 
ably expect  to  receive,  the  water  in  a  state  of  entire  purity. 
But  any  use  that  materially  fouls  and  adulterates  the  water, 
or  the  deposit  or  discharge  therein  of  ^^^  any  filtliy  or  noxious 
substance  that  so  far  affects  the  water  as  to  impair  its  value  for 
the  ordinary  purposes  of  life,  will  be  deemed  a  violation  of  the 
rights  of  the  lower  riparian  proprietor,  ami  for  wliicli  he  will 
be  entitled  to  redress.  Anything  that  renders  tlie  water  less 
wholesome  than  when  in  its  ordinary  natural  state,  or  wliich 
renders  it  offensive  to  taste  or  smell,  or  that  is  naturally  cal- 
culated to  excite  dis.Hiist  in  those  using  the  water  for  the  or- 
dinary purriosps  of  life,  Avill  constitute  a  nuisance,  and  for  the 
restraint  of  which  a  court  of  equity  will  intorposc.'" 

In  Oehlen  Bros.  v.  Kiiorr,  101  Towa,  700,  (i3  Am.  St,  Bep. 
41  n,  70  X.  W.  757.  it  is  said:  "We  need  only  con>ider.  then, 
what  the  law  is  as  to  the  rights  of  riparian  owners  to  the  use 
of  the  waters  of  a  non-navigable  stream  for  artificial  purposes. 
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Some  general  propositions  may  well  be  stated.     The  law  is  that 
as  to  such  use,  and  in  the  absence  of  superior  rights  acquired 
by  license,  grant,  or  prescription,  the  rights  of  such  proprietors 
in  the  water  of  the  stream  are  equal :  Willis  v.  City  of  Perry, 
93  Iowa,  297,  60  N.  W.  727.     It  follows,  therefore,  that  the 
defendants  had  the  right  to  use  the  water  reasonably  having 
reference  to  plaintiffs'  rights  therein:  Washburn  on  Easements, 
379.     Broadly  stated,  the  general  rule  is  that  the  owner  of  the 
land  through  which  a  stream  of  water  runs  has  a  right  to  have 
it  flow  over  his  land  in  the  natural  channel,  undiminished  in 
quantity,  and  unimpaired  in  quality,  except  in  so  far  as  diminu- 
tion or  contamination  is  inseparable  from  a  reasonable  use  of 
such  water:  Willis  v.  City  of  Perry,  92  Iowa,  297,  60  N.  W. 
7.27;  Ferguson   v.    Firmenich   Mfg.  Co.,  77  Iowa,  578,  14  Am. 
St.  Eep.  319,  42  N.  W.  448;  Spence  v.  McDonough,  77  Iowa, 
462,  42  N.  W.  371 ;  28  Am.  &  Eng.  Ency.  of  Law,  948 ;  Elliot 
V.  Fitchburg  etc.  K.  E.  Co.,  10  Cush.  191,  57  Am.  Dec.  85,  and 
notes ;  Moulton  v.  Newburyport  Water  Co.,  137  Mass.  1G3 ;  Gar- 
wood V.  New  York  etc.  E.  E.  Co.,  83  K.  Y.  400,  38  Am.  Eep. 
452;  Brookville  etc.  Hydraulic  Co.  v.  Butler,  91  Ind.  138,  46 
-Am.  Eep.  580;  Heilbron  v.  Fowler  Switch  Canal  Co.,  75  Cal. 
426,  7  Am.  St.  Eep.  183,  17  Pac.  535;  Dumont  v.  Kellogg,  29 
Mich.  420,  18  Am.  Eep.  102;  Union  Min.  Co.  v.  Dangberg,  2 
Saw.  450,  Fed.  Cas.  No.  14,370;  Tyler  v.  Wilkinson,  4  Mason, 
397,  Fed.  Cas.  No.  14,312;  Bullard  v.  Saratoga  etc.  Mfg.  Co., 
77  N.  Y.  530;  Palmer  v.  Mulligan,  3  Caines,  307,  2  Am.  Dec. 
270;  Davis  v.  Getchell,  50  Me.  602,  79  Am.  Dec.  636,  and  note; 
AVadsworth    v.    Tillotson,  15    Conn.    366,  39    Am.    Dec.    39]  ; 
^''<*  Haskins  v.   Haskins,   9   Gray,   390;   Snow  v.   Parsons,   28 
Vt.  459,  67  Am.  Dec.  723;  City  of  Springfield  v.  Harris,  4 
Allen,  494,  81  Am.  Dec.  73  5;  Ecd  Eiver  Eoller  Mills  v.  Wright, 
30  Minn.  249,  44  Am.  Eep.  194,  15  N.  W.  167.     No  statement 
can  be  made  as  to  what  is  such  reasonable  use  which  will,  with- 
otit  variation  or  qualification,  apply  to  the  facts  of  every  case. 
But  in  determining  whether  a  use  is  reasonable  we  must  con- 
sider what  the  use  is  for;  its  extent,  duration,  necessity,  and  its 
application;  the  nature  and  size  of  the  stream,  and  the  several 
uses  to  which  it  is  put;  the  extent  of  the  injury  to  the  one  pro- 
})rietor  and    of  the    benefit  to  the    others;  and  all    other  facts 
which  may  bear  upon  the  reasonableness  of  the  use:  Eed  Eiver 
Eoller  Mills  v.  Wright,  30  I\Iinn.  249,  44  Am.  Eop.  194,  15  N. 
W.  167,  and  cases  cited;  Washburn  on  Easements,  379. 

"Now,  while    one    riparian    proprietor    may    not    divert   the 
water  of   a  stream  so  as  to   deprive  a   lower  proprietor  on  the 
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same  stream  of  the  benefit  thereof,  such  upper  proprietor  may 
reasonably  detain  the  water  for  proper  purposes:  Washburn 
on  Easements,  380;  Brookville  etc.  Hydraulic  Co.  v.  Butler,  91 
Ind.  138,  46  Am.  Rep.  580;  28  Am.  &  Eng.  Ency.  of  Law,  955; 
Gould  on  Waters,  sec.  213 ;  Angell  on  Watercourses,  sees.  90-96 ; 
Gillett  V.  Johnson,  30  Conn.  180.  The  doctrine  that  such  use 
by  the  upper  proprietor  may  result  in  diminishing  the  quantity 
of  water  which  will  go  down  the  stream,  and  may  affect  the  cur- 
rent by  retarding  the  flow  to  a  reasonable  extent,  and  still 
be  consistent  with  the  existence  of  a  common  right,  was  early 
held  in  this  country,  and  has  been  constantly  adhered  to :  Tyler 
V.  Wilkinson,  4  Mason,  397,  Fed.  Cas.  No.  14,313;  Dumont  v. 
Kellogg,  29  Mich.  430,  18  Am.  Eep.  103;  Bullard  v.  Manu- 
facturing Co.,  77  N".  Y.  530 ;  Eidemiller  Ice  Co.  v.  Guthrie,  43 
Keb.  338,  60  N.  W.  717;  Gould  on  Waters,  sec.  191;  Palmer 
V.  Mulligan,  3  Caines,  307,  3  Am.  Dec.  370;  Davis  v.  Getchell, 
50  Me.  G03,  79  Am.  Dec.  636,  and  note;  Van  Hoesen  v.  Cov- 
entry, 10  Barb.  518;  Oregon  Iron  Co.  v.  Trullenger,  3  Or.  1; 
3  Kent's  Commentaries,  439 ;  Keeney  &  Wood  Mfg.  Co.  v.  Union 
Mfg.  Co.,  39  Conn.  577;  Timm  v.  "Bear,  39  Wis.  354;  Whaler 
V.  Ahl,  39  Pa.  St.  98 ;  Gould  v.  Boston  Duck  Co.,  13  Gray,  443. 
If  the  general  rule  that  each  riparian  proprietor  is  entitled  to 
the  flow  of  the  stream  according  to  its  natural  course,  without 
interruption  or  diminution,  should  be  strictly  adhered  to,  it 
would  result  in  a  virtual  abrogation  of  the  well-settled  doctrine 
that  the  rights  of  all  proprietors  of  the  stream  are  equal,  and 
would  'preclude  the  best  use  of  flowing  waters  in  most  cases; 
and,  where  power  is  ^''^  desired,  the  rule  must  yield  to  the 
necessity  of  gathering  the  water  into  reservoirs.  It  is  lawful 
to  do  this  where  it  is  done  in  good  faith,  for  a  useful  purpose. 
and  with  as  little  interference  with  the  rights  of  other  pro- 
prietors as  is  reasonably  practicab]e  under  the  circumstances' : 
Cooley  on  Torts,  1st  ed.,  p.  584;  Tyler  v.  Wilkinson,  4  Mason. 
397,  Fed.  Cas.  No.  14,313.  In  Dumont  v.  Kello.irg,  39  Mich. 
420,  18  Am.  Eep.  103,  it  was  held,  in  an  action  ])y  a  mill  pro- 
prietor against  one  having  a  mill  and  dam  above  him  on  the 
same  stream,  for  damages  caused  by  detention  of  the  water, 
that  it  could  not  be  said  that  such  upper  proprietor  had  no 
right  to  use  the  water  to  the  prejudice  of  such  lower  proprietor; 
nor  could  it  be  held  that  such  upper  proprietor  could  not  law- 
fully divert  an}''  of  the  water  which  vrould  otherwise  flow  down 
the  stream.  The  court  said  the  real  question  was  ^vlicthcr, 
tinder  all  tlie  circumstances  of  the  case,  the  use  of  the  water  bv 


602  American  State  Eeports,  Vol.  100.  [Mich. 

one  is  reasonahle  and  consistent  with  the  correspondent  en- 
joyment of  right  by  the  other.'  " 

In  Dumont  v.  Kellogg,  29  Mich.  420,  18  Am.  Eep.  102,  Jus- 
tice Cooley,  speaking  for  the  court,  said:  "But  as  between  two 
proprietors,  neither  of  whom  has  acquired  superior  rights  to  the 
other,  it  cannot  be  said  that  one  'has  no  right  to  use  the  water 
to  the  prejudice  of  the  proprietor  below  him,'  or  that  he  cannot 
lawfully  'diminish  the  quantity  which  would  descend  to  the 
proprietor  below,'  or  that  'he  must  so  use  the  water 
as  not  materially  to  affect  the  application  of  the  water  below, 
or  materially  to  diminish  its  quantity.'  Such  a  rule  would 
be,  in  effect,  this:  That  the  lower  proprietor  must  be  allowed 
the  enjoyment  of  his  full  common-law  rights  as  such,  not 
diminished,  restrained,  or  in  any  manner  limited  or  qualified 
by  the  rights  of  the  upper  proprietor,  and  must  receive  the 
water  in  its  natural  state,  as  if  no  proprietorship  above  him  ex- 
isted. Such  a  rule  could  not  be  the  law  so  long  as  equality 
of  right  between  the  several  proprietors  was  recognized,  for  it 
is  manifest  it  would  give  to  the  lower  proprietor  superior  ad- 
vantages over  the  upper,  and  in  many  cases  give  him  in  effect 
a  monopoly  of  the  stream, 

"Cases  may  unquestionably  be  found  in  which  the  rule  of 
law  is  laid  down  as  broadly  as  it  was  given  by  the  circuit  judge 
in  this  case,  but  an  examination  of  them  will  show  either  that 
the  facts  were  essentially  different,  or  that  the  general  language 
was  qualified  by  the  context.  Thus  the  language  employed  in 
the  first  instruction  as  ^''^  above  given  seems  to  have  been 
qiioted  from  Lord  Tenterden  in  ]\Iason  v.  Hill,  3  Barn.  &  Adol. 
312.  But  there  it  had  reference  to  a  case  of  diversion  of  water 
and  was  strictly  accurate  and  appropriate.  The  same  language 
substantially  is  made  use  of  in  Twiss  v.  Baldwin,  9  Conn.  291, 
Wadsworth  v.  Tillotson,  15  Conn.  373,  39  Am.  Dec.  391,  Ar- 
nold v.  Foot,  12  Wend.  331,  and  probably  in  many  other  cases, 
and  is  adopted  by  Chancellor  Kent  in  his  Commentaries,  volume 
3.  page  439.  See,  also,  Bealey  v.  Shaw,  G  l^ast,  208;  Agawan 
Canal  Co.  v.  Edwards,  3G  Conn.  497;  Williams  v.  l^.Iorland, 
2  Barn.  &  C.  913;  IMason  v.  ITill,  5  Barn.  &  Adol.  1;  Tillotson 
V.  Smith,  32  X.  II.  95,  64  Am.  Dec.  355.  But,  as  belweer: 
different  proprietors  on  the  same  stream,  the  right  of  each 
qualifies  that  of  the  other,  and  the  question  always  is,  not 
merely  whether  the  lower  proprietor  suiters  damage  by  the  use 
of  the  water  above  him,  nor  whether  the  quantity  flowing  on 
is  diminished  by  the  use,  but  whether,  under  all  the  circum- 
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stances  of  the  case,  the  use  of  the  water  by  one  is  reasonable 
and  consistent  with  a  correspondent  enjoyment  of  right  by  the 
other.  'Each  proprietor  is  entitled  to  such  use  of  the  stream 
so  far  as  it  is  reasonable,  conformable  to  the  usages  and  wants 
of  the  comm.unity,  and  having  regard  to  the  progress  of  im- 
provement in  hydraulic  works,  and  not  inconsistent  with  a  like 
reasonable  use  by  the  other  proprietors  of  land  on  the  same 
stream  above  and  below':  Shaw,  C.  J.,  in  Gary  v.  Daniels.  8 
Met.  (Mass.)  476,  41  Am.  Dec.  532.  'The  common  use  of  the 
water  of  a  stream  by  persons  having  mills  above  is  frequently, 
if  not  generally,  attended  with  damage  and  loss  to  the  mills 
below;  but  that  is  incident  to  that  common  use,  and  for  the 
most  part  unavoidable.  If  the  injury  is  trivial,  the  law  will 
not  afford  redress,  because  every  person  who  builds  a  mill  does 
it  subject  to  this  contingency.  The  person  owning  an  upper 
mill  on  the  same  stream  has  a  lawful  right  to  use  the  water, 
and  may  apply  it  in  order  to  work  his  mills  to  the  best  advan- 
tage, subject,  however,  to  this  limitation :  that  if,  in  the  exer- 
cise of  this  right,  and  in  consequence  of  it,  the  mills  lower 
down  the  stream  are  rendered  useless  and  unproductive,  the 
law  in  that  case  will  interpose  and  limit  this  common  riglit  so 
that  the  owners  of  the  lower  mills  shall  enjoy  a  fair  participa- 
tion':  Woodworth,  J.,  in  Merritt  v.  Brinkerhoff,  17  Johns.  321, 
8  Am.  Dec.  404. 

"It  is  a  fair  participation  and  a  reasonable  use  by  each  that 
the  law  seeks  to  protect.  Such  interruption  in  the  ^''^  flow 
'as  is  necessary  and  unavoidable  by  the  reasonable  and  proper 
use  of  the  mill  privilege  above'  cannot  be  the  subject  of  an 
action:  Chandler  v.  Ilowland,  7  Gray,  350,  66  Am,  Dec.  487. 
And  see  Embrey  v.  Owen,  6  Ex.  353 ;  Hetrich  v.  Deachlor,  6 
Pa.  St.  32;  Hartzall  v.  Sill,  12  Pa.  St.  248;  Pitts  v.  Lancaster 
Mills,  13  ^let.  (Mass.)  156;  Bliss  v.  Kennedy,  43  111.  68." 

It  is  very  clear  from  these  cases  that  the  lower  proprietor 
lias  no  superior  right  to  the  upper  one,  and  may  not  say  to  him 
that,  because  the  lower  proprietor  wants  to  use  the  water  for 
drinking  purposes  only,  the  upper  proprietor  may  not  use  the 
water  for  any  other  purpose.  Each  proprietor  has  an  equal 
right  to  the  use  of  the  stream  for  the  ordinary  purposes  of  the 
house  and  farm,  even  though  such  use  may  in  some  degree  les- 
sen th.e  volume  of  the  stream,  or  affect  the  purity  of  the  water ; 
Hazeltine  v.  Case,  46  Wis.  391,  32  Am.  Rep.  715,  1  X.  W.  66; 
Ulhright  V.  Eufaula  Water  Co.,  86  Ala.  587,  11  Am.  St.  Ptep.  72, 
6  South.  78 ;  1  Lewis  on  Eminent  Domain,  sec.  65.  This  right  is 
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not  affected  by  the  fact  that  the  lower  proprietor  is  a  municipality 
instead  of  an  individual:  Smith  v.  City  of  Rochester,  92  N.  Y. 
463,  44  Am.  Eep.  393;  Haupt's  Appeal,  125  Pa.  St.  211,  17 
Atl.  436.  It  is  not  believed  a  case  can  be  found  where,  out 
rl  deference  to  the  rights  of  the  lower  riparian  ^/roprietor,  it 
is  made  unlawful  for  the  upper  proprietor  to  make  such  reason- 
able and  ordinary  use  of  the  water  passing  over  his  land  as  was 
made  by  the  respondent  in  this  case. 

It  is  insisted  by  the  people  that,  under  the  police  power,  it 
was  competent  to  forbid  any  act  on  the  part  of  the  upper  pro- 
prietor that  would  tend  to  impair  the  pul)lic  health.  It  may 
be  conceded  that  the  police  power  of  the  state  is  very  broad,  but 
our  attention  has  not  been  called  to  any  principle  of  law,  or 
to  any  case,  the  practical  application  of  which  will  enable  a 
village,  city,  or  other  municipality,  for  the  purpose  of  obtain- 
ing a  water  supply,  to  prevent  the  ordinary  and  reasonable  use 
of  the  waters  of  an  inland  lake  or  stream  by  an  upper  riparian 
proprietor,  without  ^'''*  the  exercise  of  the  right  of  eminent 
domain  or  without  compensation. 

In  what  we  have  said  we  do  not  mean  to  intimate  that  an 
upper  proprietor  may  convert  his  property  into  a  summer 
resort,  and  invite  large  nunibers  of  people  to  his  premises  for 
purposes  of  bathing,  and  give  them  the  right  possessed  only 
by  riparian  owner  and  his  family.  We  are  undertaking  to 
decide  only  the  case  which  is  presented  here.  Upon  the  record 
as  made,  we  think  the  court  should  have  directed  a  verdict  in 
favor  of  respondent. 

The  conviction  is  reversed   and  a  new  trial  ordered. 

Hooker,  C.  J.,  Grant  and  Montgomery,  J  J.,  concurred. 
Long,  J.,  did  not  sit. 


A  Riparian  Owner  has  a  right  to  the  roasonable  use  of  a  stream 
flowing  by  his  premises;  and,  as  all  other  owners  on  the  stream  have 
the  same  right,  the  right  of  none  is  absolute,  but  the  right  of  each 
is  qualified  by  the  right  of  the  others  to  have  the  stream  substan- 
tially preserved  in  its  natural  size,  flow,  and  purity,  and  to  protec- 
tion against  material  diversion  or  pollution:  Strobel  v.  Kerr  Salt 
Co.,  164  N.  Y.  303,  79  Am.  St.  Eep.  643,  58  N.  E.  142;  Geghten  v. 
Knorr,  101  Iowa,  700,  63  Am.  St.  Kep.  416,  70  N.  W.  757;  Jones  v. 
Conn,  39  Or.  30,  87  Am.  St.  Eep.  634,  64  Pac.  855,  65  Pac.  1068; 
Canton  v.  Shock,  66  Ohio  St.  19,  90  Am.  St.  Eep.  557,  03  N.  E.  600. 
As  to  how  far  an  upper  riparian  proprietor  may  pollute  the  waters 
of  a  stream  without  infringing  upon  the  legal  rights  of  lower  pro- 
prietors, see  North  Point  Irr.  Co.  v.  Utah  etc.  Canal  Co.,  16  Utah, 
246,  67  Am.  St.  Rc]».  607,  52  Pac.  168;  People  v.  Elk  Eiver  Mill  etc. 
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..Co.,  107  Cal.  214,  48  Am.  St.  Eep.  121,  40  Pac.  486;  107  Cal.  221,  48 
Am,  St.  Eep.  125,  40  Pac.  531;  Barnard  v.  Sherley,  135  Ind.  547,  41 

-Am.  St.  Eep.  454,  34  N.  E,  600,  35  N.  E.  117;  Mississippi  Mills  Co.  v. 
Smith,  69  Miss.  299,  30  Am.  St.  E«p.  546,  11  South.  26;  Helfrich 
V.  Catonsville  Water  Co.,  74  Md.  269,  28  Am.  St.  Eep.  245,  22  Atl.  72. 


FURBUSH  V.  MARYLAND  CASUALTY  COMPANY. 

[131  Mich.  234,  91  N.  W.  135.] 

INSURANCE — Accident,— Intentional  Homicide  is  an  accident 
within  the  meaning  of  an  accident  insurance  policy,  if  the  insured 
was  in  no  wise  responsible  for  his  death,     (p,  607,) 

INSUHANCE — Accident — Murder  or  Suicide. — If  the  evidence 
is  not  necessarily  inconsistent  with  the  theory  that  a  person  insured 
against  accident  came  to  his  death  through  homicide  rather  than 
suicide,  the  cause  of  his  death  must  be  determined  by  the  jury, 
(p.   608.) 

WITNESSES — Opinion  Evidence. — On  the  question  as  to 
whether  a  person  insured  against  accident  came  to  his  death  through 
murder  or  suicide,  a  witness  is  not  competent  to  give  his  opinion  or 
conclusion  from  the  condition  of  the  snow  in  which  the  body  of  the 
insured  was  found  lying,  the  condition  of  such  body,  and  the  sur- 
roundings, as  to  whether  such  body  fell  or  was  placed  in  such  posi- 
tion, or  whether  a  man  shot  while  in  a  certain  position  could  have 
fallen  in  the  position  in  which  the  body  of  the  insured  was  found. 
(p.   609.) 

INSUEANCE — Accident — Murder  or  Suicide — ^Evidence. — On 
the  question  as  to  whether  a  person  insured  against  accident  met 
his  death  by  murder  or  suicide,  evidence  that  he  had  been  intem- 
perate in  his  habits  next  prior  to  his  death  and  was  in  straitened 
circumstances  financially,  and  worried  about  his  affairs,  is  admissible, 
(p.   609.) 

C.  R.  Henry,  for  the  appellant, 

R,  J,  Kelley,  for  the  appellee. 

235  HOOKER,  C.  J.  Defendant  has  appealed  from  a  judg- 
ment in  favor  of  the  plaintiff  upon  an  accident  insurance  pol- 
icy upon  the  life  of  her  husband,  who  was  found  dead  in  tlie 
highway. 

The  deceased  was  a  lumberman,  and  on  the  day  in  question 
started  to  go  from  Nash  to  Washburn,  a  distance  of  a  few  miles. 
He  was  afterward  seen  in  Washburn  between  9  and  10  o'clock 
the  same  day.  A  witness,  one  Lahey,  one  of  three  who  found 
the  body,  started  from  Washburn  to  go  to  Nash.  When  they 
were  about  three  or  four  miles  from  Washburn,  Furbush  passed 
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them,  driving  alone  in  a  sleigh.  After  walking  fifteen  or 
twenty  minutes  more,  the  witness  saw  something  in  the  road, 
v/hich  he  took  to  be  a  buffalo  robe.  They  went  on  a  little 
farther,  and  found  that  it  was  the  body  of  deceased.  They  left 
one  of  their  number  to  watch  the  bodj^,  and  then  the  other  two 
walked  on  about  half  a  mile,  and  came  to  some  section-men 
working  on  the  railroad,  and  told  them  that  there  was  a  man 
dead  down  on  the  road,  and  asked  what  they  should  do,  and 
were  told  that  the  best  thing  they  could  do  was  to  go  to  Nash 
and  telephone  to  the  sheriff.  Thereupon  all  three  of  them  went 
to  Nash,  and  the  station  agent  did  telephone  to  Washburn,  ad- 
vising them  to  remain  as  witnesses.  A  party  was  made  up  at 
Washburn  by  the  sheriff  of  Bayfield  county,  Wisconsin,  and 
started  for  the  body,  and  arrived  at  about  1 :30  or  2  in  the  after- 
noon, and  held  an  inquest. 

It  appears  to  have  been  the  theory  of  the  plaintiff  that  the 
deceased  was  intentionally  killed  by  another  person.  The  de- 
fendant claims  that  he  intentionally  took  his  own  life,  and  that, 
v;hether  it  was  a  case  of  suicide  or  homicide,  plaintiff  should 
not  have  been  permitted  to  recover.  ^^®  The  testimony  offered 
on  the  trial  tended  to  show  that,  shortly  before  the  section-men 
heard  of  the  death  the  horse  of  deceased  was  seen  by  them  run- 
ning away  with  the  cutter,  nobody  being  in  it.  The  body  was 
found  close  to  the  traveled  part  of  the  highway,  the  feet  lying 
nearer  the  track  than  the  head.  The  witness  Lahey,  who  ap- 
pears to  have  been  a  tramp,  testified  that  he  stayed  the  night 
before  in  an  old  barn  at  Washburn  with  Wallace,  and  met 
Parker  the  next  morning  in  Washburn;  that  it  was  the  first 
time  that  he  had  seen  Parker;  he  had  known  Wallace  two  days. 
Lahey  said  that  the  body,  when  found,  had  a  buffalo  coat  on, 
which  was  open;  the  head  of  the  body  was  lying  toward  Wash- 
burn; that  he  made  an  examination  of  the  snow  on  each  side  of 
the  road  to  discover  footprints;  the  traveled  track  was  beaten 
down  hard;  that  he  did  not  see  any  revolver  lying  in  the  trav- 
eled part  of  the  road  near  this  body.  "There  were  no  tracks, 
trails,  or  roads  that  were  beaten  and  traveled  leading  from  the 
place  where  I  first  saw  the  body,  except  the  county  road." 

The  next  witnesses  to  see  the  body  appear  to  have  been  Will- 
iam Goodrich  and  Mike  :Millcr.  Witness  Goodrich  caught  tho 
horse  about  10  :30,  and  in  about  twenty  minutes  was  informed 
by  three  men,  who  came  up,  that  the  owner  of  the  horse  was 
lying  dead  in  the  road.  He  went  to  Mr.  Bates'  office,  and  had 
him  telephone  to  Washburn,  and  then  he  went  to  see  the  body, 
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taking  Miller,  the  superintendent  of  the  railroad,  with  him. 
These  men  did  not  see  any  revolver  lying  in  the  beaten  track 
of  the  road.  They  found  a  pocket-book  with  nothing  in  it  lying 
between  the  dashboard  and  the  footrest  in  the  cutter.  Miller 
testified  that  he  noticed  no  tracks,  trails,  nor  paths  in  the  snow 
outside  of  the  traveled  tracks, 

Jared  Wei  ton  testified  that  he  was  under-sheriff  of  Bayfield 
county,  and  received  the  telephone  message.  He  went  to  where 
the  body  was,  and,  when  he  got  there,  there  were  several  of  the 
Elks  of  Ashland  there,  who  got  there  about  the  same  time  that 
he  did.  He  testified  that  he  was  the  first  man  up  to  the  body ; 
that  it  lay  flat  on  its  ^^"^  back;  that  his  coat,  vest,  and  shirt 
and  underclothing  were  unbuttoned  with  the  exception  of  the 
collar;  his  right  hand  was  stretched  out  on  the  snow.  He 
found  a  gold  watch  and  chain  and  a  five- dollar  bill  and  two 
silver  dollars  and  some  other  articles  upon  it.  He  also  found 
a  revolver  lying  near  his  head  on  the  left  side  in  the  snow. 
There  had  been  one  shot  fired  out  of  it,  which  appeared  to  be 
fresh.  When  they  first  examined  the  body  there  was  a  good  deal 
of  blood  on  the  left  side  around  the  ear,  and  at  the  inquest  it 
was  supposed  that  he  had  put  the  gun  in  his  left  ear, 
and  that  the  bullet  came  out  on  the  right  side.  The  testimony 
of  the  physicians  was  that  the  bullet  entered  the  right  side  of 
the  head.  The  witness  testified  that  he  examined  the  snow  and 
the  tracks  around  there  to  find  indications  of  a  scuffle,  but  there 
was  only  one  track,  which  was  close  to  the  right-hand  side  of 
the  head  and  a  little  ways  from  the  head.  Other  witnesses 
testified  tbat  there  were  two  footprints  near  the  head,  and  no 
other  tracks.  There  was  testimony  that  the  deceased  had  a 
glove  upon  his  right  hand  and  a  glove  partially  on  his  left  hand. 

Upon  this  testimony  the  court  refused  to  direct  a  verdict  for 
the  defendant. 

Defendant  contends  that,  under  the  policy  in  question,  it  di'T 
not  insure  against  any  intentional  killing,  either  by  tlie  a^^.«ul•ef] 
or  by  another.  The  policy  contained  the  following,  viz. :  "In 
case  of  injuries  fatal  or  otherwise,  intentionally  inflicted  upon 
himself  by  the  assured,  or  inflicted  upon  himself  or  received 
by  him  while  insane,  the  measure  of  this  company's  liability 
shall  be  a  sum  equal  to  the  premium  paid." 

It  is  contended  tliat  an  intentional  homicide  was  not  an  acci- 
dent. Tlie  text-books  have  been  slow  to  admit  that  such  a  kill- 
ing is  accidental,  but  the  majority  of  the  adjudicated  cases  holfl 
that  it  is  where  the  deceased  is  in  no  wise  responsible  for  it : 
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Insurance  Co.  v.  Bennett,  90  Tcnn.  25G,  25  Am.  St.  Eep.  685; 
16  S.  W.  723;  Hutchcraft  v.  Travelers'  Ins.  Co.,  87  Ky.  300, 
12  Am.  St.  Eep.  484,  8  S.  W.  570;  23»  phelan  v.  Travelers' 
Ins.  Co.,  38  Mo.  App.  640;  Eichards  v.  Travelers'  Ins.  Co.,  89 
Cal.  170,  23  Am.  St.  Eep.  455,  26  Pac.  762;  Jones  v.  United 
States  etc.  Ace.  Assn.,  92  Iowa,  652,  61  N.  W.  485 ;  Eobinson  v. 
United  States  etc.  Ace.  Assn.,  68  Fed.  825 ;  Eipley  v.  Assurance 
Co.,  2  Bigelow  Ins.  Eep.  738. 

It  was  not  within  the  province  of  the  court  to  determine  that 
this  was  a  case  of  suicide.  It  is  not  a  case  in  which  it  can  be 
said  that  the  testimony  is  inconsistent  with  any  other  theory 
than  suicide  or  that  it  was  inconsistent  with  the  theory  that  the 
death  was  accidental.  There  were  many  circumstances  surround- 
ing the  case  which  should  be  taken  into  consideration  in  de- 
termining tlie  question  whether  the  death  was  from  suicide  or 
homicide.  Under  such  circumstances,  it  was  for  the  jury  to 
determine  the  question. 

There  are  some  other  questions  which  relate  to  the  introduc- 
tion of  the  testimony  that  should  be  considered.  It  is  claimed 
by  the  defendant  that  several  witnesses  were  permitted  to  tes- 
tify to  conclusions  of  fact.  Louis  Cartier,  after  testifying  that 
there  were  just  two  footprints  at  the  head  of  the  body,  and  no 
indication  of  a  body  falling  in  the  snow,  was  asked  the  following 
question:  "From  your  examination  of  the  snow  and  the  body 
and  everything  about  the  body,  what  do  you  say  to  whether  it 
had  fallen  or  had  been  placed  there  by  some  other  person?  A.  I 
should  judge  the  body  was  placed  there  by  persons  unknown." 

Counsel  for  the  defendant  contends  that  the  witness  might 
as  well  have  been  permitted  to  give  his  opinion  as  to  whether 
the  man  had  committed  suicide  or  had  been  murdered. 

John  A.  Alio  testified  that  at  his  head  were  two  footprints; 
looked  as  though  some  one  had  stepped  there  and  laid  him 
there;  his  right  foot  lay  on  top  of  the  left  toe,  etc.  He  was  then 
asked  the  same  question  that  was  asked  Cartier,  and  answered, 
"I  should  judge  it  had  been  placed  there." 

Charles  Edwards  testified:  ^'^**  "I  examined  the  snow  about 
where  the  body  was  lying;  there  were  no  footprints  in  the  snow 
at  all  w^here  his  feet  were;  it  looked  as  if  his  body  must  have 
been  laid  there;  no  impression  in  the  snow,  as  if  a  body  would 
fall ;  no  foot-tracks  of  any  description  nearer  than  the  cutter 
track." 

lie  was  then  asked:  "N"ow,  Mr.  Edwards,  assuming  that  a 
man  was  riding  in  a  cutter^  drawn  by  a  horse,  either  moving  or 
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standing  on  the  bridge  where  you  found  the  body,  if  he  had  been 
killed,  while  in  the  cutter,  with  a  pistol  shot  back  and  above  his 
right  ear  and  going  through  the  brain,  could  he  have  fallen 
from  the  cutter,  and  been  in  the  position,  and  without  making 
any  other  imprints  in  the  snow  at  that  point  than  those  that 
you  found?"     He  answered:  "I  don't  think  it  could." 

Again :  "If  a  man  had  been  standing  upon  his  feet  upon  that 
bridge,  and  by  his  own  action  sent  a  revolver  shot  through  hi*^ 
brain  as  I  have  described,  what  do  you  say  as  to  whether  the 
position  of  the  body  and  imprints  in  the  snow  could  have  been 
the  same  as  those  you  found  ?  A.  I  don't  think  tlie  body  could ; 
there  must  have  been  some  footmarks  somewheres.  Q.  Mr.  Ed- 
wards, taking  into  consideration  the  condition  of  the  snow,  the 
location  of  the  body,  and  everything  as  you  found  it,  what  is 
your  opinion  as  to  whether  the  body  had  been  placed  there  by 
someone?  A.  My  judgment  is  that  it  must  have  been  placed 
there." 

We  think  this  testimony  was  incompetent.  Counsel  scorn  to 
have  considered  the  question  of  whether  the  body  fell  from  the 
cutter  or  was  jjlaced  there  by  some  other  person  as  the  vital 
point  in  the  case.  It  could  only  be  determined  from  the  posi- 
tion of  the  body  and  surrounding  conditions.  It  was  peculiarly 
the  province  of  the  jury  to  take  into  consideration  these  things, 
and  themselves  determine  the  conclusions  to  be  drawn  there- 
from.    These  witnesses  were  permitted  to  do  it  for  them. 

Again,  the  defendant  sought  to  show  that  the  deceased  had 
for  some  months  been  intcm.perate  in  his  habits,  and  ^"*^  that 
he  was  in  straitened  circumstances  pecuniarily,  and  that  he  was 
worried  about  his  affairs.  This  testimony  v/as  excluded.  We 
think  that  these  were  circumstances  which  had  a  legitimate 
bearing  upon  the  question,  and  the  testimony  should  have  been 
admitted. 

We  are  constrained  to  reverse  the  judgment  and  order  a  new 
trial. 

Moore,  Grant,  and  Montgomery,  JJ.,  concurred. 

Long,  J.,  did  not  sit. 


A  Death  is  Usually  Regarded  as  Accidental,  within  the  nioanincr  of 
an  accident  insurance  policv,  notwithstandinjr  it  is  the  result  of  aa 
injury  intentionally  inflicted  by  a  third  person:  Eichards  v.  Trav- 
elers' Ins.  Co.,  89  Cal.  170,  23  Am.  St.  Kep.  455,  26  Pac.  762;  Ilut-h- 
craft  V.  Travelers'  Ins.  Co.,  87  Ky.  300,  12  Am.  St.  Rep.  484,  3  S.  W. 
570;  American  Accident  Co.  v.  Carson,  99  Ky.  441,  59  Am.  St.  Rfp. 
473.  r,6  S.  W.  169;  Tnion  Casualty  Co.  v.  Harroll,  98  Tenn.  591,  60 
Am.   St    Rep.,   Vol.   100—39 
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Am.  St.  Eep.  873,  40  S.  W.  1080;  note  to  Paul  v.  Travelers'  Ins.  Co., 
8  Am.  St.  Eep.  766.  Compare  Butero  v.  Travelers'  Accident  Ins. 
Co.,  96  Wis.  536,  65  Am.  St.  Eep.  61,  71  N.  W.  811.  The  presumption 
is  against  suicide:  Cox  v.  Royal  Tribe,  42  Or.  365,  95  Am.  St.  Eep. 
752,  71  Pac.  73;  monographic  notes  to  Supreme  Conclave  v.  Miles, 
84  Am.  St.  Eep.  540;  Meadows  v.  Pacific  Mut.  Life  Ins.  Co.^  50  Am. 
St.  Eep.  441. 


TEMPLAR    V.    STATE    BOAED    OF    EXAMINERS    OF 

BARBERS. 

[131  Mich.  254,  90  N.  W.  1058.] 

CONSTITUTIONAL  LAW— Alien  Barbers.— A  statute  prohib- 
iting an  alien  barber  from  obtaining  a  certificate  to  ply  his  vocation 
as  a  barber,  while  not  denying  this  right  to  other  barbers,  is  un- 
constitutional as  a  denial  of  the  equal  protection  of  the  laws.  (p. 
613.) 

F.  E.  Doremus,  for  the  relator. 

H.  M.  Oren,  attorney  general,  and  C.  W.  McGill;,  for  the 
respondent. 

255  MONTGOMERY,  J.  Act  No.  212  of  the  Public  Acts 
of  1899  provides  for  the  examination  and  licensing  of  barbers. 
Section  5  provides  for  the  examination  of  an  applicant  con- 
cerning his  ability  to  prepare  and  fit  for  use  tools  and  uten- 
sils used  by  barbers,  including  the  proper  antiseptic  treatment 
of  razors,  etc.,  and  the  nature  and  eifect  of  eruptive  and  other 
diseases  of  the  skin  and  scalp,  and  whether  the  same  are  in- 
fectious or  communicable,  and  provides  that  no  person  so  ex- 
amined shall  receive  a  certificate  of  the  said  board  unless  he 
shall  appear  to  be  skilled  in  the  use  of  barbers'  tools,  and  pos- 
sessed of  knowledge  sulTicient  to  prevent  the  spread,  by  means 
of  barljers'  tools  and  appliances,  of  eruptive  and  other  diseases 
of  the  skin  and  scalp,  and  further  provides  that  no  person  so 
examined  shall  receive  such  certificate  who  at  the  tiine  of  such 
examination  is  an  alien.  The  relator  applied  to  the  respondent 
l)oard  to  take  the  examination  required  by  law,  settiiig  up  tliat 
he  is  a  resident  of  the  city  of  Detroit;  that  he  was  boi'Ji  in 
C*anada,  and  follows  the  trade  of  a  barber  as  a  means  of  live- 
lihood; and  that  he  has  declared  his  intention  of  becoming  a 
citizen  of  the  United  States.  The  board  refused  to  receive  tlie 
application  upon  the  ground  tliat  he  was  an  alien.  The  ques- 
tion presented  is  whether  the  provision  of  the  act  which  re- 
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quires  an  applicant  to  be  a  citizen  of  the  United  States  is 
valid.  The  relator  contends  that  this  provision  is  invalid,  for 
the  reason  that  it  violates  the  provisions  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  which  de- 
clares that  no  state  shall  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws. 

In  Barbier  v.  Connolly,  113  U.  S.  27,  31,  5  Sup.  Ct.  Rep. 
357,  Mr.  Justice  Field  said:  ^^^  "The  fourteenth  amendment, 
in  declaring  that  no  state  ^shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws,'  undoubtedly  intended  not  only  that  there  should  be  no 
arbitrary  deprivation  of  life  or  liberty,  or  arbitrary  spoliation 
of  property,  but  that  equal  protection  and  security  should  be 
given  to  all  under  like  circumstances  in  the  enjoyment  of  their 
personal  and  civil  rights;  that  all  persons  should  be  equally 
entitled  to  pursue  their  happiness  and  acquire  and  enjoy  prop- 
erty." 

In  Ee  Grice,  79  Fed.  645,  it  was  said :  "By  'equal  protec- 
tion of  the  laws'  is  meant  equal  security  under  them  to  every- 
one, under  similar  terms,  in  his  life,  his  liberty,  his  property, 
and  in  the  pursuit  of  happiness.  It  not  only  implies  the  right 
of  each  to  resort,  on  the  same  terms  with  others,  to  the  courts 
of  the  country  for  the  security  of  his  person  and  property,  the 
prevention  and  redress  of  wrongs,  and  the  enforcement  of  con- 
tracts, but  also  his  exemption  from  any  greater  burdens  and 
charges  than  such  as  are  equally  imposed  upon  all  others  under 
like  circumstances." 

In  Pennsylvania  a  statute  imposing  upon  the  employers  of 
alien  labor  a  tax  of  three  cents  per  day  for  eacli  of  such  labor- 
ers so  employed  was  held  unconstitutional,  in  that  it  deprived 
the  laborers  of  the  equal  protection  of  the  laws,  in  violation  of 
the  fourteenth  amendment:  Sec  Fraser  v.  McConway  cK:  Tor- 
ley  Co.,  82  Fed.  257. 

So  in  Z\ew  York  a  statute  made  it  a  crime  for  alien  laborers 
to  be  employed  on  public  works  by  a  contractor  who  was  con- 
ptructing  them  under  a  contract  with  a  municipal  corporation. 
This  statute  was  held  to  violate  the  fourteenth  amendment  of 
the  constitution,  in  People  v.  Warren,  13  Misc.  Pep.  G15,  3-i 
X.  Y.   Supp.  942. 

Speaking  generally,  Mr.  Tiedeman,  in  his  work  on  State  and 
Federal  Control  of  Persons  and  Property,  at  page  331,  says: 
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"States  have,  by  legislation,  undertaken  to  protect  native  labor 
against  alien  labor;  but  in  each  case  the  legislation  has  been 
declared  to  be  an  invasion  of  the  jurisdiction  '-^"^  of  the  United 
States  government,  and  an  unconstitutional  interference  with 
the  rights  of  resident  aliens." 

The  attorney  general  contends  that,  under  the  police  power, 
the  legislature  may  regulate  callings,  trades,  and  professions, 
and  that  it  is  not  for  the  courts  to  pass  upon  the  wisdom  of 
their  regulations,  and  that  if  such  regulations  result  in  exclud- 
ing aliens  from  the  privileges  which  citizens  enjoy,  it  still  should 
be  held  within  the  power  of  the  legislature.  Attention  is  di- 
rected to  the  cases  of  People  v.  Moorman,  86  Mich.  433,  49 
N.  W.  263,  People  v.  Phippin,  70  Mich.  6,  37  N.  W.  888,  and 
Metcalfe  v.  State  Board  of  Registration  in  Medicine,  123  Mich. 
661,  82  N.  W.  512.  The  language  in  People  v.  Moorman  is 
cited  as  sustaining  the  position  of  the  attorney  general,  Mr. 
Justice  Morse,  referring  to  the  case  of  People  v.  Phippin,  de- 
clares in  People  v.  Moorman  that  "in  that  case  it  was  substan- 
tially held  that  no  person,  no  matter  how  long  he  had  been 
in  the  practice  of  his  profession,  had  a  vested  right  to  practice 
medicine  in  Michigan."  We  do  not  hesitate  to  reiterate  that 
doctrine.  We  think  it  must  be  considered  as  settled  that,  in 
the  protection  of  the  public  health,  the  legislature  has  the  right 
to  provide  for  an  examination  of  all  persons  who  seek  to  en- 
gage in  the  practice  of  medicine,  and  to  have  their  qualif.ca- 
tions  passed  upon  by  a  properly  constituted  board.  But  the 
practice  of  medicine  is  no  more  an  incident  of  citizenship  than 
the  practice  of  the  trade  of  a  barber.  All  persons  are  entitled 
to  enjoy  the  equal  protection  of  the  law,  and  while  it  may 
be  competent  for  the  legislature,  in  the  exercise  of  its  police 
powers,  to  provide  for  an  examination  and  licensing  of  bar-i 
hers,  as  was  held  in  State  v.  Zono,  79  ]\Iinn.  80,  79  Am.  St. 
Rep.  422,  81  N.  W.  748,  and  Ex  parte  Lucas,  160  Mo.  218, 
61  S.  W.  218,  would  it  be  contended  that  tlie  legislature  might 
provide  that  only  white  persons  sliould  be  licensed?  The 
learned  attorney  general,  in  his  brief,  makes  this  statement  of 
the  true  rule:  "WTien  legislation  applies  to  particular  bodies 
or  associations,  imposing  upon  them  additional  liabilities  and 
^•"•^  restrictions,  under  the  police  power  of  the  state,  which  are 
not  purely  arbitrary,  the  law  does  not  violate  the  equal  protec- 
tion clause  of  section  1  of  the  fourteenth  amendment  to  the 
federal  constitution,  if  all  persons  brought  under  its  influence 
are  treated  alike  under  the  same  conditions  and  circumstances." 
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We  discover  nothing  faulty  in  this  statement  of  the  rule. 
But  the  difficulty  with  this  enactment  is  that  all  persons  brought 
under  the  influence  of  this  legislation  are  not  treated  alike  un- 
der the  same  conditions  and  circumstances.  Before  the  enact- 
ment of  this  statute  the  relator  had  the  undoubted  right  to  ply 
his  trade  in  Michigan.  In  the  exercise  of  the  police  power,  the 
legislature  had  the  undoubted  right  to  require,  as  a  prerequisite 
to  his  plying  his  trade,  that  he  submit  to  an  examination.  But 
had  it  the  right  to  require  citizenship?  If  it  had  the  right  to 
couple  that  with  other  requirements,  it  would  have  the  same 
right  to  make  that  the  only  requirement.  In  other  words,  it 
would  have  the  right  to  exclude  alien  labor  wholly.  We  think 
the  cases  cited  demonstrate  that  it  had  not  this  power. 

A  very  different  question  is  presented  than  in  a  case  of  the 
requirements  for  admission  to  the  bar,  for  example,  as  in  such 
case  the  statute  confers  upon  the  applicant  who  is  admitted  to 
the  profession  an  office.  He  becomes  an  officer  of  the  court. 
So,  too,  a  different  question  is  presented  than  was  before  the 
court  in  Trageser  v.  Gray,  73  Md.  250,  25  Am.  St.  Ecp.  587,  20 
All.  905 — a  case  much  relied  upon  by  the  attorney  general. 
In  that  case  the  question  presented  was  whether  aliens  could  be 
excluded  from  engaging  in  the  business  of  retailing  liquors. 
This  is  a  business  peculiar  to  itself,  which  might  be  wholly  pro- 
liibited  by  the  legislature,  and  licenses  might  be  confined  to  a 
limited  number.  We  need  not,  therefore,  inquire  wli ether  such 
legislation  is  an  infraction  of  the  rights  of  the  individual  not 
a  citizen.  But  in  the  present  case  the  relator's  business  is  in 
no  way  injurious  to  the  morals,  the  health,  or  even  the  conveni- 
ence of  the  community,  provided  only  he  has  the  requisite  knowl- 
edge 2^^  upon  the  subjects  prescribed  by  the  legislature  to 
practice  his  calling  without  endangering  the  health  of  his 
patrons.  To  hold  that  he  is  not  entitled  to  practice  this  calling 
because  not  a  full  citizen  of  the  United  States  is  to  deny  to  him 
rights  which  we  think  are  preserved  by  the  fourteenth  amend- 
ment. 

It  is  not  contended  that  the  elimination  of  this  provision  will 
defeat  the  purposes  of  the  law  wholly,  but  it  is  very  properly 
assumed  by  both  sides  that  the  statute  may  still  be  operative 
with  this  provision  eliminated,  if  otherwise  valid. 

The  writ  of  mandamus  will  issue  as  prayed. 

Hooker,  C.  J.,  Moore  and  Grant,  JJ.,  concurred. 
Long,  J.,  did  not  sit. 
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In  the  Exercise  of  the  Police  Power,  a  state  may  prohibit  persons 
from  practicing  the  calling  of  a  barber  without  first  obtaining  a 
license  or  certificate  of  registralion:  State  v.  Zeno,  79  Minn.  80,  70 
Am.  St.  Eep.  422,  81  N.  W.  748;  State  v.  Sharpless,  31  Wash.  191,  96 
Am.  St.  Eep.  893,  71  Pac.  937.  But  a  statute  forbidding  peddling 
except  under  a  license,  which  provides  that  citizens  may  thus  be 
licensed,  while  aliens  shall  not  be,  has  been  held  unconstitutional: 
State  V.  Montgomery,  94  Me.  192,  80  Am.  St.  Kep.  386,  47  Atl.  165. 
Compare,  in  this  connection,  Trageser  v.  Gray,  73  Md.  259,  25  Am. 
St.' Eep.  587,  20  Atl.  905;  In  re  Yamashita,  30  Wash.  234,  94  Am. 
St.  Eep.  860,  70  Pac.  482. 


SCRIPPS  V.  WAYNE  PROBATE  JUDGE. 

[131   Mich.   265,   90   N.   W.   1061.] 

WILLS— Jurisdiction  to  Probate. — The  prolate  court  of  tho 
domicile  of  the  testator  has  exclusive  jurisdiction  to  determine  the 
validity  of  his  alleged  will,  and  if  the  will  has  been  adniitlcil  to 
probate  by  any  other  court  having  no  jurisdiction,  the  order  of  that 
court  is  not  binding  upon  the  court  of  the  testator's  domicile,  (p. 
616.) 

WILLS — Probate — Administration. — If  those  interested  in  a 
will  fail  to  present  it  for  probate  to  the  proper  court  of  the  testator's 
domicile,  any  person  interested  in  the  estate  as  heir  or  creditor  may 
petition  that  court  for  the  appointment  of  an  administrator.  It  i:^ 
no  defense  to  such  petition  that  the  deceased  made  a  will  which  is 
beyond  the  jurisdiction  of   such   court,      (p.   616.) 

WILLS — Failure  to  Probate — Right  to  Administration. — It  is 
not  in  the  power  of  executors,  by  suppressing  a  will,  or  by  refusing 
to  probate  it,  in  the  court  of  the  testator's  domicile,  to  prevent  those 
interested  in  defeating  the  will  from  having  a  hearing  on  the  ques- 
tions of  the  testator's  domicile  and  intestacy  in  the  probate  court  of 
the  testator's  domicile.  In  such  case  the  court  cannot  refuse  to  pro- 
ceed until  the  will  or  a  certified  copy  thereof  sliall  have  been  filed 
in  court  by  some  one  claiming  under  the  will.      (p.  618.) 

E.  Gr.  Stevenson  and  L.  11.  Butzol,  for  tlie  relator, 

0.  Kirchner,  J.  C.  Harper  and  T.  L.  Johnson,  for  the  re- 
spondent. 

2<J0  GRANT,  J.  George  H.  Scripps  died  April  13,  1900,  in 
California,  then  his  temporary  place  of  residence.  His  legal 
domicile  was  formerly  in  Detroit,  Michigan.  He  left  a  will, 
with  two  codicils  attached,  the  will  being  execnted  in  1894  at 
Detroit,  then  his  legal  domicile.  It  is  claimed  by  his  execu- 
tors that  he  had  lived  in  Cleveland  for  some  time  prior  to  his 
death.  The  will  was  presented  for  probate  in  Cuyaboga 
comity,  Ohio,  and  was  there  admitted  to  probate  July  2,  1900. 
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On  June  30,  1900,  the  petitioner,  James  E,  Scripps,  a  brother 
of  the  deceased,  presented  to  the  probate  court  of  Wayne  county, 
Michigan,  a  petition  for  administration  upon  the  estate  of  said 
deceased,  and  asked  for  a  special  administrator  for  reasons  set 
forth  in  the  petition.  The  petition  alleges  the  will;  the  pro- 
ceedings taken  in  Ohio  for  its  probate;  that  he  has  asked  the 
executors  therein  named  to  present  the  will  for  probate  in  the 
probate  court  for  the  county  of  Wayne,  the  domicile  of  said 
deceased  at  the  time  of  his  death,  so  that  petitioner  and  other 
heirs  of  said  deceased  may  contest  the  validity  of  the  will;  and 
their  ^^''  refusal  to  do  so.  The  petition  further  alleges  that 
the  deceased  was  domiciled  in  the  city  of  Detroit  at  the  time  of 
his  death;  that  he  left  a  large  estate  there,  both  real  and  per- 
sonal, worth  several  hundred  thousand  dollars;  that,  if  such  a 
will  was  executed,  the  deceased  was  at  the  time  mentally  in- 
competent, and  unduly  influenced  by  some  one  of  the  benefi- 
ciaries named  in  the  will;  and  that  the  residuary  legatees  under 
the  will  of  the  deceased  fraudulently  conspired  together,  for 
certain  reasons,  to  have  this  will  probated  in  Ohio,  rather  than 
in  Michigan,  although  it  was  well  known  to  them  that  his  legal 
domicile  was  in  Michigan. 

Upon  presenting  this  petition,  Robert  T.  Gray  was  appointed 
special  administrator.  William  A.  Scripps  and  Edward  W. 
Scripps,  the  executors  named  in  said  will,  appeared  and  an- 
swered this  petition,  setting  forth  the  proceedings  taken  in  the 
Ohio  probale  court  for  the  probate  of  the  will,  and  insisting 
that  the  probate  of  the  will  there  is  res  adjudicata,  and  is  en- 
titled, under  section  1,  article  4,  of  the  constitution  of  the 
United  States,  to  full  faith  and  credit  in  this  state. 

Upon  this  petition  and  answer  some  proofs  were  taken,  and, 
before  the  proofs  were  closed  the  judge  of  probate  doubted  his 
right  to  pass  upon  the  question  of  the  testacy  or  intestacy  of 
the  deceased  without  having  such  instrument  before  liim.  The 
liearing  was  then  continued.  Petitioner  then  filed  another  pe- 
tition, setting  forth  copies  of  the  will  and  codicils,  alleging  that 
they  were  beyond  the  jurisdiction  of  the  court  and  could  not  be 
produced,  and  asked  the  court  to  proceed  to  determine  wliether 
the  same  were  the  last  will  and  testament  of  tlie  deceased,  or 
wliether  he  died  intestate.  Hearing  was  had  on  March  26.  1902. 
Upon  that  hearins:  the  prol)ate  court  refused  to  proceed  further 
with  the  hearing  upon  either  petition,  holding  that  it  had  no 
jurisdiction  to  determine  the  question  of  the  domicile  of  the 
deceased,  or  whether  he  died  testate  or  intestate,  until  the  orig- 
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inal  papers,  or  duly  certified  copies  thereof,  shall  be  filed  in  said 
probate  court  for  Wayne  *®*  county  by  some  one  claiming  an 
interest  in  his  estate  by  virtue  of  the  will,  and  that  said  James 
E.  Scripps  does  not  claim  under,  but  in  opposition  to  the  will. 
Eelator  then  petitioned  the  circuit  court  for  the  county  of 
Wayne  for  an  order  compelling  the  probate  court  to  vacate  such 
order  and  proceed  with  the  hearing.  This  petition  was  denied, 
and  the  case  is  before  us  for  review  on  certiorari. 

It  is,  of  course,  the  duty  of  those  having  a  last  will  and  testa- 
ment in  charge  to  promptly  present  it  for  probate  upon  the 
death  of  the  testator.  If  they  for  any  reason  refuse  or  fail  to 
do  this,  it  is  then  the  duty  of  those  who  are  interested  in  having 
the  will  probated  to  take  the  proper  steps  for  that  purpose.  The 
authorities,  so  far  as  we  have  been  able  to  examine  them,  with- 
out exception,  hold  that  the  probate  court  of  the  domicile  of  the 
testator  has  exclusive  jurisdiction  to  determine  the  validity  of 
the  will.  If  such  will  had  been  admitted  to  probate  by  a  court 
having  no  jurisdiction,  the  decree  or  order  of  that  court  is  not 
binding  upon  the  court  of  the  deceased's  actual  domicile.  It 
may  be  binding  as  to  property  located  within  the  jurisdiction 
of  that  court,  but  is  not  conclusive  upon  the  courts  of  other 
jurisdictions,  under  the  rule  of  state  comity,  or  under  the 
United  States  constitution.  If  those  interested,  for  any  reason, 
fail  to  present  a  will  for  probate  at  the  proper  court  of  the 
domicile  of  the  testator,  any  party  interested  in  the  estate  as 
heir  or  creditor  may  present  a  petition  for  the  appointment  of 
an  administrator,  and  it  is  no  defense  to  this  action  to  say  that 
the  deceased  made  a  will  which  is  beyond  the  jurisdiction  of 
the  court  of  the  domicile. 

Under  the  statutes  of  Ohio,  there  can  be  no  contest  in  the 
probate  court  over  the  probate  of  a  will.  Only  the  witnesses  to 
the  will,  and  such  other  witnesses  as  any  person  ^^^  interested 
in  having  the  same  probated,  can  be  called.  Its  validity  in  that 
state  cannot  be  contested  until  it  has  been  admitted  to  probate, 
and  then  by  a  proper  suit  for  that  purpose  instituted  in  the 
court  of  common  pleas :  In  re  Hathaway's  Will,  4  Ohio  St.  383. 
Under  the  statutes  of  Michigan,  the  only  place  wliere  the  duo 
execution  of  a  will  can  be  contested  is  in  the  probate  court  at 
the  testator's  domicile  (3  Comp.  Laws,  sec.  9282),  where  all 
parties  interested  are  entitled  to  notice,  while  in  Ohio  no  notice 
is  required  to  be  given  to  anyone.  It  was  therefore  held  in  that 
state  that  where  the  probate  of  a  will  was  refused,  and  the 
parties  had  no  notice  of  its  refusal  until  too  late  to  effect  an 
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appeal  to  the  court  of  common  pleas,  they  were  entitled  to  re- 
propound  the  'will,  notwithstanding  the  former  order  of  refusal 
had  not  been  vacated :  Feuchter  v.  Keyl,  48  Ohio  St.  357,  27  N. 
E.  860.  It  is  also  held  in  that  state  after  a  careful  review  of  the 
authorities,  that  the  jurisdiction  of  a  court  in  which  a  judgment 
was  rendered  may  be  inquired  into,  and,  if  it  be  shown  that  the 
facts  essential  to  jurisdiction  did  not  exist,  the  record  is  a  nul- 
lity, notwithstanding  the  recitals  therein:  Pennywit  v.  Foote, 
27  Ohio  St.  600,  618,  22  Am.  Rep.  340.  A  large  number  of  au- 
thorities are  there  cited  in  support  of  the  proposition.  The  su- 
preme court  of  that  state  has  also  passed  upon  the  question,  in 
Manuel  v.  Manuel,  13  Ohio  St.  458,  in  which  the  court  holds  that 
*'the  practice  of  first  proving  our  wills  in  other  states  has  never 
yet  obtained."  In  that  ease  the  testator,  whose  domicile  was  in 
Ohio,  made  an  olographic  will  in  New  Orleans,  while  on  a  visit 
there.  The  will  was  admitted  to  probate  in  New  Orleans,  and  an 
authenticated  copy  brought  to  Ohio  and  admitted  to  record.  A 
bill  was  filed  to  set  aside  the  will  as  invalid  under  the  laws  of 
that  state.  It  was  held  that  a  copy  of  the  will  was  improperly  ad- 
mitted to  record  in  that  state,  and,  "^by  the  settled  rule  of  inter- 
national law,  the  jurisdiction  to  determine  the  validity  or  in- 
validity of  the  will  belongs  to  the  courts  of  this  state  [Ohio]." 
So  it  is  held  in  Mississippi  that  the  capacity  to  make  a  will 
^''^  must  be  determined  alone  by  the  laws  of  that  state,  the  place 
of  the  domicile  of  the  testator:  Bate  v.  Incisa,  59  Miss.  513; 
Sturdivant  v.  Neill,  27  Miss.  157.  So  in  New  Hampshire  it  is 
held  that  an  authenticated  copy  of  a  will  and  the  probate  thereof 
in  a  foreign  country  cannot  be  filed  in  a  court  of  that  state,  where 
the  domicile  of  the  testator  was  in  that  state  at  the  time  of  his 
death :  Stark  v.  Parker,  56  N.  IT.  481.  See,  also,  Succession  of 
Gaines,  45  La.  Ann.  1237,  14  South.  233. 

This  rule  is  also  established  by  the  supreme  court  of  the 
United  States.  Where  a  transcript  of  the  proceedings  of  the 
court  of  ordinary  in  a  county  in  Georgia  was  offered  for  the  pur- 
pose of  showing  that  the  decedent  had  died  a  resident  of  Georgia, 
intestate,  and  that  the  petitioner  in  a  court  for  the  District  of 
Columbia  was  estopped  to  deny  the  fact,  it  was  held  that  the 
grant  of  letters  had  no  binding  or  probative  force  in  contests  re- 
specting property  Iving  outside  the  territorial  dominion  of  the 
state  of  Georgia:"'  Overby  v.  Gordon,  177  U.  S.  214,  20  Sup.  Ct. 
Iiep.  603.  The  question  is  there  thoroughly  discussed,  and  manv 
authorities  cited :  See,  also,  Drexel  v.  Berney,  122  U.  S.  250,  7 
Sup.  Ct.  Rep.  1200. 
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Where  a  divorce  was  obtained  in  the  state  of  Indiana  where  the 
husband  and  wife  lived  in  Michigan,  it  was  held  that,  while  "the 
parties  had  their  residence  within  this  state,  the  courts  of  In- 
diana had  no  authority  to  consider  the  question  of  divorcing 
them."  The  respondent  was  charged  with  bigamy,  and  his  de- 
cree of  divorce  in  Indiana  was  held  no  doleuse:  People  v.  Da- 
well,  25  Mich.  247,  12  Am.  Eep.  2 GO. 

The  learned  counsel  for  the  respondent  cite  and  rely,  among 
other  cases,  upon  Shannon  v.  Shannon,  111  Mass.  331.  The  de- 
ceased, Mr.  Shannon,  formerly  lived  in  Massachusetts,  removed 
to  Indiana  in  1855,  made  a  will  in  1868,  and  died  in  1869,  After 
removing  to  Indiana  he  obtained  a  divorce  from  his  wife  who  re- 
sided in  Massachusetts.  She  filed  a  petition  for  administration, 
claiming  that  his  domicile  was  in  Massachusetts,  and  tliat  he 
died  intestate.  ^'^^  The  court  did  not  dismiss  the  proceeding 
upon  the  ground  that  it  would  have  had  no  jurisdiction  if  the 
domicile  of  the  deceased  had  been  at  the  time  of  his  death  in 
Massachusetts.  It  was  found  as  a  fact  that  Mr.  Shannon  had 
acquired  a  domicile  in  Indiana  before  he  made  his  will,  and  had 
not  abandoned  it  when  he  died.  For  these  reasons  the  court  held 
that  the  court  of  Indiana  had  jurisdiction  for  the  original  and 
conclusive  probate  of  the  will:  See,  also,  the  language  in  Brad- 
ley V.  Brougliton,  31  Ala.  706,  707,  73  Am.  Dec.  471. 

It  appears  from  the  allegations  in  relator's  petition  that  one 
of  the  executors  filed  a  i3etition  in  the  probate  court  for  tiie 
county  of  Wajme  for  the  probate  of  the  will,  but  subsequently 
withdrew  it,  and  now  insists  upon  the  proceeding  in  Ohio.  Tlie 
relator  might,  perhaps,  have  in  his  petition  for  administration 
eaid  nothing  about  a  will,  though  it  is  difficult  to  see  how  he 
could  do  so  without  placing  the  facts  before  the  court,  and  al- 
leging that  the  pretended  will  was  void.  He  knew  of  the  exist- 
ence of  the  pretended  will.  It  certainly  is  not  in  the  power  of 
executors  by  suppressing  a  will,  or  by  refusing  to  probate  it  at 
the  place  of  the  testator's  domicile,  to  prevent  those  interested 
to  defeat  the  will  from  having  a  hearing  in  the  only  court  which 
has  jurisdiction  in  the  matter.  It  was  the  duty  of  the  probate 
court  to  proceed  with  the  case,  and  determine  whether  the  domi- 
cile of  the  deceased  was  in  Detroit.  If  the  court  shall  find  that 
his  domicile  was  in  Detroit,  then  it  shall  be  its  duty  to  proceed 
and  determine  whether  the  deceased  died  intestate.  If  the  court 
finds  that  he  died  intestate,  letters  of  administration  must  is- 
Eue. 
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Judgment  reversed,  and  case  remanded  for  further  proceed- 
ings, with  costs  to  relator. 

Hooker,  C.  J.,  Moore  and  Montgomery,  JJ.,  concurred. 

Long^  J.,  did  not  sit. 


As  to  the  Effect  in  one  state  of  a  probate  order  or  decree  made  in 
another,  see  Olney  v.  Angell,  5  E.  I.  198,  73  Am.  Dec.  62;  Bowen  v. 
Johnson,  5  E.  I.  112,  73  Am.  Dec,  49;  Peck  v.  Gary,  27  N.  Y.  9,  84 
Am  Dec.  220;  In  re  Belt's  Estate,  29  Wash.  535,  92  Am.  St.  Eep.  916, 
70  Pac.  74.  And  as  to  the  extraterritorial  effect  of  letters  of  admin- 
istration, see  In  re  Estate  of  Crawford,  68  Ohio  St.  58,  96  Am.  St. 
Eep.  648,  67  N.  E.  156.  And  as  to  the  effect  of  the  foreign  probate 
of  a  will,  see  Thrasher  v.  Ballard,  33  W.  Va.  285,  25  Am.  St.  Eep. 
894,  18  S.  E.  411;  Wickersham  v.  Johnston,  104  Cal  407,  43  Am.  St. 
Eep.  118,  38  Pac.  89;  Lindley  v.  O'Eeilly,  50  N.  J.  L.  636,  7  Am. 
St.  Eep.  802,  15  Atl.  379,  1  L.  E.  A.  79.  The  effect  of  delay  iu  pro- 
bating a  will  is  considered  in  Ecide  v.  Benge,  112  Ky.  810,  99  Am. 
St.  Eep.  334,  66  S.  W.  997;  Whitaker  v.  McKinney,  134  Ala.  326,  92 
Am.  St.  Eep.  37,  32  South.  695. 


CUTTEK  V.  WAIT. 

[131  Mich.  508,  91  N.  W.  753.] 

VENDOR  AND  PURCHASER— Removal  of  Building— Reple- 
vin.— A  vendor  may  maintain  replevin  for  a  house  built  by  the  vendee 
on  the  land  while  in  possession  under  a  contract  to  purchase,  and 
afterward  removed  by  him.  Such  building  after  removal  may  be 
treated  as  personalty,     (p.  620.) 

REPLEVIN — Buildings  Removed  from  Land. — While  replevin 
will  not  lie  for  real  property,  the  title  to  buildings  removed  therefrom 
may  be  determined  in  such  action  by  an  inquiry  as  to  their  ownersidp 
at  a  time  when  they  were  part  of  the  realty,     (p.  620.) 

VENDOR  AND  PURCHASER— Rescission  of  Contract— Re- 
moval of  Improvements. — A  person  induced  to  enter  into  a  contract 
for  the  purchase  of  lands  by  false  respresentations  of  the  vendor,  as 
to  his  title,  has  a  right,  on  rescission  of  the  contract,  to  place  himself 
in  statu  quo  by  removing  the  improvements  made  by  him,  so  far  as 
this  can  be  done  without  injury  to  the  freehold  remaining,      (p.  620.) 

W.  J.  Barnard  and  L.  H.  Titus,  for  the  appellants, 

T.  J.  Cavanaugh,  for  the  appellee. 

«o»  MO^^TGOMEEY,  J.  This  is  an  action  of  replevin  for  a 
house  built  by  the  defendants  upon  land  held  by  them  under  a 
contract  of  purchase,  the  phiintilf  being  the  vendor  named  in 
the  contract.  The  defendants  removed  the  house  from  the  land 
contracted  for,  and  plaintiff  claiming  that  the  house  wlien  built, 
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became  a  part  of  the  realty,  and  that  the  legal  title  vested  in 
him,  and  that  by  a  severance  of  the  house  from  the  lands  the  title 
remained  unchanged,  but  that  the  house  might  thenceforth  be 
treated  as  personalty,  brought  replevin.  He  was  allowed  to  re- 
cover upon  this  theory,  and  there  can  be  no  doubt  of  his  right 
to  maintain  the  action,  unless  there  was  in  the  defense 
proffered  a  question  which  should  have  been  submitted  to  the 
jurv:  Michigan  Mut.  Life  Ins.  Co.  v.  Cronk,  93  Mich,  49,  52  N. 
W.^IOSS. 

The  defense  urged  was  that  the  defendants  were  induced  to 
enter  into  the  contract  of  purchase  by  false  and  fraudulent  rep- 
resentations of  the  plaintiff  as  to  the  state  of  his  title,  and  de- 
fendants contended  that  they  had  the  right  to  rescind  the  con- 
tract, and  remove  the  building  from  the  premises.  The  circuit 
judge  held,  however,  that  it  was  not  competent  to  try  the  title 
to  real  estate  in  an  action  of  replevin.  We  do  not  so  understand 
the  rule  of  the  law.  True,  replevin  will  not  lie  for  real  property, 
but  it  is  not  rare  that  the  title  to  personal  property  is  determined 
by  an  inquiry  as  to  its  ownership  at  a  time  when  it  was  a  part  of 
the  realty.  Cases  where  such  an  inquiry  has  been  entered  upon 
without  question  are  not  infrequent:  Huron  Land  Co.  v.  Ro- 
barge,  128  Mich.  686,  87  N.  W.  1032;  Wells  on  Replevin,  sec.  5. 

It  is  contended  by  plaintiff's  counsel  that  there  was  no  evi- 
dence of  fraud  in  this  case.  We  are  not  prepared  to  hold  that 
the  record  is  wholly  devoid  of  testimony  which  a  jury  might  con- 
strue as  intentional  misstatements  as  to  the  state  of  the  title.  If 
such  intentional  misstatements  ^^^  were  made,  and  were  mate- 
rially false,  it  was  competent  for  the  defendants  to  rescind  the 
contract;  and  this  involved  the  right  to  place  themselves  in  statu 
quo,  so  far  as  it  could  be  done  without  injury  to  the  freehold  re- 
maining. 

The  judgment  will  be  reversed  and  a  new  trial  ordered. 

Hooker,  C.  J.,  Moore  and  Grant,  JJ.,  concurred. 


Replevin  lies,  in  a  proper  case,  for  fhe  recovery  of  a  biiilriinp:  See 
the  monof:fraphic  note  to  Sinnott  v.  Feiock,  80  Am.  St.  Eep.  758,  on 
•when  an  action  in  replevin  is  sustainable. 

A  Vendee  is  entitled  to  an  allowance  for  improvements  placed  by 
tim  in  good  faith  upon  the  land,  where  the  title  fails:  See  the  mono- 
graphic note  to  Cleland  v.  Clark,  81  Am.  St.  Eep.  191,  on  betterments. 
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FREEMAN"  V.  PERE  MARQUETTE  R.  R.  CO. 

[131  Mich.  544,  91  N.  W.  1021.] 

RAILROAD'S  PASSENGERS  on  Freight  Trains.— It  Is 
Contributory  Negligence,  as  matter  of  law,  barring  recovery  for  in- 
jury, for  a  passenger  on  a  freight  train  to  take  a  loose  chair  near  an 
open  door  in  a  caboose,  instead  of  a  fixed  seat  provided  for  passen- 
gers, when  the  passenger  knows  that  at  the  time  the  train  men  are 
engaged  in  making  up  the  train,     (p,  622.) 

F.  W.  Stevens  and  C.  McPherson,  for  the  appellant. 

Chaddoek  &  Scully,  for  the  appellee. 

»«  MONTGOMERY,  J.  This  is  an  action  for  negligent  in- 
jury to  a  passenger,  in  which  the  plaintiff  recovered  a  verdict  and 
judgment  of  two  hundred  dollars,  and  defendant  brings  error. 

The  plaintiff  became  a  passenger  in  a  caboose,  attached  to  a 
freight  train.  Before  entering  the  caboose,  he  accepted  and 
signed  a  ticket  in  which  he  agreed  to  exercise  the  highest  degree 
of  care  to  protect  himself  from  injury,  and  agreed,  if  injured 
notwithstanding  such  care,  to  make  no  claim  against  the  com- 
pany. The  defendant,  however,  does  not,  in  the  brief  filed  in  thi3 
court,  rely  upon  this  contract  as  conclusive  of  plaintiff's  rights; 
but  it  is  insisted  that  the  plaintiff's  testimony  taken  as  a  whole, 
shows  that  he  was  guilty  of  contributory  negligence,  and  that  a 
verdict  should  have  been  directed  for  defendant. 

The  testimony  of  the  plaintiff  tends  to  show  that,  when  he  en- 
tered the  caboose,  the  front  door  of  the  caboose  stood  open ;  that 
he  then  knew  that  the  train  crew  was  still  engaged  in  switcliing, 
and  that  cars  were  likely  to  be  brought  in  contact  with  the  ca- 
boose with  greater  or  less  force;  that  there  was  a  chair  in  the 
caboose,  not  fastened  down,  and  that  there  were  abundant  seats 
which  were  fastened  solid ;  that  this  chair  was  the  chair  provided 
for  the  conductor,  and  for  use  in  connection  with  the  table  in  one 
corner  of  the  caboose,  provided  for  the  conductor  for  making  his 
memoranda  upon;  that,  instead  of  taking  one  of  the  regular 
seats  provided  for  passengers,  plaintiff  took  a  seat  in  this  chair, 
facing  the  front  door,  and  awaited  events ;  that  he  leaned  over  to 
sneeze,  holding  his  head  between  his  two  hands,  and  just  at  this 
critical  moment  the  collision  occurred,  threw  him  against  the 
door,  and  caused  the  injuries  complained  of. 

So  far  as  the  contact  of  the  car  with  the  caboose  is  concerned, 
and  the  resulting  jar,  it  may  be  said  that  it  was  ^^^  tbe  ex- 
pected which  happened.     It  is  therefore  a  question  of  law  as  to 
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v.iiether^  with  this  knowledge^  it  was  the  exercise  of  common  pru- 
dence to  take  this  loose  seat,  which  was  certain  to  be  thrown  a 
greater  or  less  distance  by  any  jar  which  might  occur,  instead  of 
taking  the  fixed  seats  which  were  provided  for  passengers.  Tliere 
is  no  question  of  ample  room  in  the  seats,  as  plaintiff  was  the 
only  passenger.  The  case  of  ISTorfolk  etc.  E.  Co.  v.  Ferguson,  79 
Va.  241,  is  like  this  in  principle.  It  was  there  held  that  it  was 
contributory  negligence,  as  matter  of  law,  for  a  passenger  on  a 
freight  train  to  take  a  chair  near  an  open  door  in  a  caboose,  in- 
stead of  the  fixed  seat  which  was  provided  for  passengers.  So, 
in  Harris  v.  Hannibal  etc.  E.  E.  Co.,  89  Mo.  233,  58  Am.  Ecp. 
Ill,  1  S.  W.  325,  it  was  held  that  a  plaintiff  who  knew,  or  by 
the  exercise  of  ordinary  care  could  have  known,  that  the  freight 
train  upon  which  he  was  a,  passenger  in  the  caboose  had  stopped 
to  do  switching,  and  that  part  of  the  train  was  likely  to  be  backed 
against  the  part  to  which  the  caboose  was  attached,  and  who, 
without  paying  any  attention  to  whether  the  cars  wore  approach- 
ing or  not,  left  his  seat  and  stood  up  in  the  car,  was  guilty  of 
such  contributory  negligence  as  barred  recovery.  A  similar  rule 
was  laid  down  in  Smith  v.  Eichmond  etc.  E.  E.  Co.,  99  N.  C. 
241,  5  S.  E.  896,  where  the  plaintiff  was  sitting  on  the  arm  of  a 
seat  when  he  had  every  reason  to  expect  a  sudden  jolt  or  shock 
from  the  backing  of  one  portion  of  the  train  against  another. 

Plaintiff  relies  upon  the  case  of  Moore  v.  Saginaw  etc.  E.  E. 
Co.,  which  was  twice  before  the  court,  and  is  reported  in  115 
Mich.  103,  72  X.  W.  1112,  and  again  in  119  Mich.  613.  78  N. 
W.  ()6G,  and  upon  the  case  of  Stoody  v.  Detroit  etc.  Ey.  Co..  ]24 
Mich.  420,  83  N.  W.  26.  Neither  case  is  authority  for  the  plain- 
tiff's recovery  in  the  present  case.  In  the  Moore  case  the  col- 
lision occurred  before  the  plaintiff  had  an  opportunity  to  occupy 
a  seat  in  the  car.  The  collision  occurred  when  he  was  in  the  act 
of  sitting  down.  In  that  case,  however,  tlie  rule  was  recopiizcd 
that  one  who  takes  passage  on  such  a  train  is  presumed  to  under- 
stand that  the  ^'*'  cars  must  be  coupled  and  uneou])lcd  and 
rbifted  in  the  course  of  the  yard  work  at  the  various  stations,  and 
ibat  jars,  jolts,  jerks  and  concussions  are  incident  to  the  ordinary 
luanagcr.ient.  and  that  these  necessarily  affect  tbc  equilibrium  of 
poi-sons  standing  in  the  car.  Applying  that  rule  to  the  present 
case,  it  may  be  added  that  such  jars  and  jolts  would  be  known 
liy  tlie  pa-son^ior  to  necessarily  cause  some  change  in  position  in 
the  loose  chair  occupied  by  him.  In  Stoodv  v.  Deti-oit  etc.  Ey. 
Co..  124  :^rich.  420,  83  x!  W.  26.  it  was  held  that  tlip  plaintiff 
was  not  guilty  of  contributory  negligence  in  entci-ing  the  car  and 
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taking  his  seat,  although  the  rest  of  the  train  was  then  backing 
toward  him.  In  that  case  it  appeared  that  he  had  sufficient  time 
to  enter  the  seat  and  brace  himself  in  the  seat  to  avoid  the  jar — 
a  very  different  measure  of  precaution  than  taking  a  seat  in  a 
loose  chair,  facing  an  open  door,  as  was  done  in  the  present  case. 
We  are  constrained  to  hold  that,  as  matter  of  law,  plaintiff  was 
not  in  the  present  case  in  the  exercise  of  due  care,  and  the  judg- 
ment will  be  reversed  and  a  new  trial  ordered. 

Hooker,  C.  J.,  Moore  and  Grant,  JJ.,  concurred. 


Passengers  cannot  ordinarily  recover  if  they  voluntarily  assume  a 
position  of  peril  from  w'hich  injury  results  to  them:  Jamison  v.  Chesa- 
peake etc.  Ey.  Co.,  92  Va.  327,  53  Am._  St.  Eep.  813,  23  S.  E.  758.  As 
to  whether  they  are  chargeable  with  contributory  negligence  in  stand- 
ing on  the  platform  of  a  car,  see  Woodroffe  v.  Eoxborough  etc.  Ey. 
Co.,  201  Pa.  St.  521,  51  Atl.  324,  88  Am.  St.  Eep.  827,  and  cases  cited 
in  the  cross-reference  note  thereto;  Graham  v.  McNeill,  20  Wash. 
466,  72  Am.  St.  Eep.  121,  55  Pae.  631,  43  L.  E.  A.  300.  And  as  to 
whether  a  passenger  on  a  freight  train  is  negligent  in  standing  up 
in  the  caboose,  see  "Wallace  v.  Western  etc.  E.  E.  Co.,  98  N.  C.  494, 
2  Am.  St.  Eep.  346,  4  S.  E.  503;  Harris  v.  Hannibal  etc.  E.  E.  Co.,  89 
Mo.  2S-3,  58  Am.  Eep.  Ill,  1  S.  W.  325.  The  duty  of  a  railroad  com- 
panv  generally  toward  persons  riding  on  a  freight  train  is  considered 
in  Bnltimore  etc.  Ey.  Co.  v.  Cox,  66  Ohio  St.  276,  64  N.  E.  119,  90 
Am.  St.  Eep.  5S3,  and  cases  cited  in  the  cross-reference  note  thereto; 
Steele  v.  Southern  Ev.,  55  S.  C.  389,  74  Am.  St.  Eep.  756,  33  S.  E. 
509;  Mathews  v.  Orent  Northern  Ev.  Co.,  81  Minn.  363,  83  Am.  St. 
Eep.  383,  84  N.  W.  101. 


NATIO^^AL  LUMBER:\rAX'S  BANK  v.  j\riLLER. 

[131   Mifh.    564,    91   N.   W.   1024.1 

NEGOTIABLE  INSTRUMENTS  of  Married  Women— Consider- 
ation— Evidence. — If  a  note  is  made  by  a  wife  and  indorsed  by  he)- 
husband,  it  imports  a  consideration  paid  to  her,  and  the  holder  makes 
out  a  prima  facie  case  by  introducing  the  uoto  in  evi<loneo.      (p.  625.') 

NEGOTIABLE  INSTRUMENTS  of  Married  Women  -Estoppel. 
If  a  married  woman  obtains  money  on  her  note  representing  t!i;it  it 
is  for  herself  individually,  and  for  her  separate  estate,  she  is  estopped 
to  contend  that  her  husband  persuaded  her  to  take  this  means  to 
obtain  the  money  for  him.      (pp.  625,  626.) 

EVIDENCE — Conversations. — If  husband  and  wife  are  sued 
on  a  note,  and  the  defense  is  set  up  that  it  was  given  for  liis  bi^nofit 
alone,  evidence  of  conversations  between  tlieni,  not  sliown  to  have 
been  in  the  presence  of,  or  communicated  to,  the  phiintiif,  is  inadmis- 
sible,     (p.   626.) 

EVIDENCE — Business  Relations  Between  Husbpnd  and  Wife. 
If  a  husband  and  wife  arc  sued  on  a  nolo  and  the  defense  is  set  up 
that  it  was  given  solely  for  his  boiudit,  evidence  as  to  the  business 
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relations  between  them,  and  the  amount  of  property  and  extent  of 
the  business  of  each,  is  admissible,     (p.  626.) 

W,  J.  Turner  and  S.  H.  Clink,  for  the  appellants. 

Smith,  Nims,  Hoyt  &  Erwin,  for  the  appellee. 

'^^^  GEANT,  J.  This  suit  is  brought  upon  a  promissory  note 
for  four  thousand  and  forty-five  dollars,  dated  December  30, 
1899,  with  defendant  Isabella  as  maker  and  defendant  John  as 
indorser.  With  the  plea  of  the  general  issue  defendant  gave  no- 
tice that  she  was  the  wife  of  her  codef endant,  and  that  said  note 
was  for  money  obtained  for  his  individual  use.  The  defendants 
are  husband  and  wife.  Isabella  owned  property  in  her  own  right 
to  the  amount  of  about  fifteen  thousand  dollars.  In  1893  she 
borrowed  two  hundred  dollars  of  the  plaintiff,  for  which  she 
gave  her  individual  note.  It  was  renewed  from  time  to  time, 
and  payments  made  until  the  amount  was  reduced  to  one  hun- 
dred and  forty-five  dollars.  In  February,  1893,  she  obtained  a 
loan  from  the  bank  of  one  thousand  dollars,  for  which  she  gave 
her  note.  When  she  applied  for  the  loan,  the  cashier  informed 
her  that  some  security  would  be  required,  and  spoke  to  her 
about  procuring  the  indorsement  of  Mr.  Miller.  She  stated  that 
she  did  not  like  to  ask  him,  but  she  brought  a  note  signed  by  her- 
self, with  Mr.  Miller's  indorsement,  and  obtained  the  money  at 
the  bank.  This  note  also  was  renewed  from  time  to  time.  John 
A.  Miller  also  had  individual  notes  at  the  bank.  All  these  notes 
were,  on  November  18,  1896,  consolidated  into  a  single  note  for 
four  thousand  and  seventy  dollars,  signed  by  her  and  indorsed 
by  him.  This  was  renewed  from  time  to  time,  interest 
^^^  and  small  payments  made  until  December  30,  1889,  the 
date  of  the  note  in  suit.  The  court  directed  a  verdict  for  plain- 
tifE  for  the  amount  of  one  hundred  and  forty-five  dollars,  which 
was  a  part  of  the  consideration  of  the  note  in  suit,  holding  that 
it  was  Mrs.  Miller's  personal  matter.  He  left  it  to  the  jury  to 
determine  whether,  under  the  proofs,  the  one  thousand  dollars 
was  ol)tained  upon  representations  by  Mrs.  JMiller  that  it  per- 
tained to  hor  separate  estate.  Upon  this  point  the  jury  found 
for  the  plaintiff.  The  judge  instructed  the  jury  that  defendant 
Isaholla  was  not  lial)le  for  the  balance  of  the  note.  The  jury 
rendered  a  verdict  for  plaintiff  for  twelve  hundred  and  eighty- 
seven  dollars  and  thirty-five  cents. 

1.  Plaintiff  made  its  prima  facie  case  by  introducing  the  note 
in  evidence.     Defendants  thereupon  moved  the  court  to  direct 
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a  verdict  for  the  defendants  on  the  ground  that  the  plea  and 
notice  showed  that  the  defendants  were  husband  and  wife,  and 
the  duty  rested  upon  the  plaintiff  to  prove  a  consideration 
as  would  bind  her.  Upon  its  face  the  note  was  hers,  and  it 
imported  a  consideration  paid  to  her.  It  was  indorsed  by  her 
husband.  There  was  no  presumption  against  the  legality  of 
such  a  note.  The  burden  rested  upon  the  defendant  to  prove 
facts  which  would  relieve  her  from  liability.  The  motion  was 
properly  overruled. 

2.  The  defendants  then  entered  into  the  merits  of  the  con- 
troversy, and  testimony  was  taken,  the  cashier  of  the  bank  and 
Mr.  and  Mrs.  Miller  giving  testimony.  The  cashier  gave  the 
following  testimony  in  regard  to  the  transaction :  "Mrs.  Miller 
came  and  asked  me  if  she  could  borrow  a  thousand  dollars  from 
the  bank.  I  says,  'What  on?'  '*®''  and  she  says,  'On  my  note.' 
I  says,  'On  what  security  ?'  She  says,  'Ain't  my  note  good  ?'  I  says, 
'I  presume  it  is,  Mrs.  Miller,  but  we  are  in  the  habit  of  having 
some  collateral  security  or  indorser  on  notes  of  any  size.'  '^V]^y,' 
she  saj's,  'you  didn't  ask  me  for  any  security  on  that  two  hundred 
dollars.'  I  said,'  'That  was  a  small  amount,  and  I  knew  you 
were  all  right ;  but  I  think  on  an  amount  of  this  size  our  people 
would  want  some  security.'  She  says,  'I  don't  know  what  se- 
curity to  give  you ;  haven't  any  to  give  you  that  you  would  take.' 
I  says,  'Could  you  give  us  an  indorser  ?'  She  says,  'I  don't  know 
who  to  ask  to  indorse.'  I  says,  'Wouldn't  Mr.  Miller  indorse 
for  you?'  She  says,  'I  presume  he  would  if  I  would  ask  him, 
but  don't  want  to  ask  him  to  indorse  my  note.'  I  took  her 
application  down  on  the  book  without  indorser,  and  says :  'If 
you  want  me  to  submit  your  application  in  this  shape,  will  sub- 
mit it,  but  am  afraid  our  people  Avill  not  take  it.  Think  Mr. 
Miller  would  not  hesitate  to  indorse  the  note,  and,  if  he  would, 
think  they  would  take  it.'  She  says,  'You  may  put  it  down 
with  Mr.  Miller's  name';  and  I  put  it  down,  and  it  was  passed 
upon  by  the  committee  favorably.  The  note  is  dated  on  the 
24th  of  February,  1893,  the  same  date  of  the  application." 

He  further  testified  that  he  relied  upon  her  statements  in 
making  the  loan,  and  understood  that  the  money  was  obtained 
for  her  separate  estate.  Mrs.  Miller  did  not  deny  this  testimony 
of  the  cashier.  She  did  not  tell  the  cashier  that  the  money  was 
for  her  husband.  If  she  obtained  the  money  representing  that 
it  was  for  herself  individually,  and  for  her  separate  estate,  she 
will  not  be  heard  to  defend  on  the  ground  that  her  husband  per- 
suaded her  to  take  this  course,  and  to  obtain  the  money  for  him. 

Am.   St.  Rep.,   Vol.   100—40 
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She  herself  testified  that  she  was  under  no  threats  or  coercion. 
It  is  evident  from  her  own  testimony  that  she  gave  the  cashier 
to  understand  that  she  was  acting  in  her  individual  capacity, 
and  desired  the  money  for  her  own  use  in  regard  to  her  separate 
estate.  We  think  the  court  committed  no  error  in  leaving  the 
question  to  the  jury. 

3.  Conversations  which  took  place  hetwccn  the  defendants 
were  incompetent^  since  no  attempt  was  made  to  show  that  they 
were  either  in  the  presence  of,  or  were  communicated  to,  the 
cashier  of  the  bank. 

568  4_  rpj-jg  court  allowcd  a  wide  latitude  to  the  plaintiff  in 
inquiring  into  the  business  relations  between  the  defendants, 
and  the  amount  of  propertv  and  extent  of  business  carried  on 
by  each.  We  think  the  case  was  one  justifying  such  inquiry, 
and  that  the  court  committed  no  error  in  admitting  such  testi- 
mony. 

Judgment  is  affirmed. 

Hooker,  C.  J.,  ]\Ioore  and  Montgomery.  JJ.,  concurred. 


A  Married  Woman's  Note  creates  an  indebtedness  against  her  if  slie 
has  separate  property:  O'Malley  v.  Euddy,  79  Wis.  147,  24  Am.  St. 
Rep.  702,  48  N.  W.  116.  And  if  she  assigns  a  note  which  is  payable 
to  her  order,  and  guarantees  its  payment,  she  is  liable  on  her  gviar- 
anty,  and  the  purchaser  need  not  inquire  as  to  her  intended  disposi- 
tion of  the  proceeds  of  the  sale:  Kitchen  v.  Chapin,  64  Neb.  144,  07 
Am.  St.  Eep.  637,  89  N.  W.  652,  57  L.  E.  A.  914. 
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LOUISVILLE  AND  NASHVILLE  RAILEOAD  COMPANY 
V.  GULF  OF  MEXICO  LAND  AND  IMPROVEMENT 
COMPANY. 

[82  Miss.  180,  33  South.  845.] 

VENDOR  AND  PURCHASER^Option  to  Purchase.— A  con- 
tract to  convey  a  strip  of  land  of  a  specified  width  along  a  railroad, 
as  surveyed,  located,  and  staked,  at  any  time  within  a  specified  period 
from  date,  when  requested  by  the  railroad  company  and  upon  the 
payment  of  a  designated  sum,  is  simply  an  option  to  purchase,  (p. 
631.) 

ADVERSE  POSSESSION— Innocent  Purchaser.- Tf  a  railroad 
company  claiming  a  strip  of  land  one  hundred  feet  wide  on  either 
side  of  its  track,  under  an  unrecorded  contract  to  purchase  constitut- 
ing a  mere  option,  incloses  a  strip  fifty  feet  wide  on  either  side  of 
its  track,  and  sufficient  for  all  its  purposes  and  uses  that  much  for 
ten  3'ears,  allowing  the  land  owner  to  inclose  and  use  the  balance 
of  the  strip,  it  is  estopped  to  claim  such  balance  by  adverse  posses- 
sion, or  as  against  an  innocent  purchaser,  that  he  holds  the  legal  title 
thereto  in  trust  for  it.     (p.  631.) 

ADVERSE  POSSESSION  —  Constructive— Extent.— Construc- 
tive adverse  possession  coextensive  with  the  description  in  an  unre- 
corded contract  to  convey  under  wliich  the  possessor  claims,  will 
extend  only  to  such  land  as  is  used  in  connection  with  the  land  ac*-u- 
ally  possessed,  and  to  only  so  much  as  is  reasonable  and  proper  for 
that  purpose  according  to  the  custom  of  the  country,      (p.  631.) 

ADVERSE  POSSESSION. — Mixed  Possession  is  not  enough  to 
warrant  disturbance  of  the  record  rights  of  innocent  purchasers  for 
value,     (p.   631.) 

G.  L.  Smith,  for  the  appellant. 

Green  &  Green,  for  the  appellee. 

IS*  CALHOON,  J.  The  appellee  filed  its  bill  in  the  court 
below  to  remove  appellant's  claim  to  certain  lands  as  a  cloud 
upon  its  title.     The  land  in  question  consists  of  two  strips  of 
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fifty  feet  each,  in  width,  adjoining  on  either  side  the  fenced 
right  of  way  of  appellant  of  one  hundred  feet,  the  amount  fenced 
being  fifty  feet  on  either  side  of  the  center  of  the  actual  rail- 
road track.  As  to  this  fifty  feet  of  fenced  land  there  is  no  claim. 
There  is  no  dispute  whatever  about  the  ^^^  facts.  On  the  26th 
of  October,  1867,  D.  Lewis  and  A.  E.  Lewis,  under  whom  both 
sides  to  this  litigation  claim,  executed  their  separate  instruments, 
exhibits  "A"  and  "B"  to  answer,  evidencing  their  contract  with 
a  corporation  then  known  as  the  New  Orleans,  Mobile  and 
Chattanooga  Eailroad  Company,  wherein  the  following  language 
is  used :  "The  said  party  of  the  first  part,  for  the  consideration 
of  the  sum  of  one  dollar  in  hand  paid,  and  the  further  consid- 
eration of  the  benefits  derived  from  the  location  of  the 
railroad  of  said  party  of  the  second  part  across  the  land  of  the 
party  of  the  first  part,  do  by  these  presents  hereby  agree  to  the 
contract  and  sell  and  convey  by  deed  of  warranty  to  the  party 
of  the  second  part  a  strip,  parcel  or  piece  of  land  situate  in  the 
county  of  Jackson  and  state  of  Mississippi,  being  a  part  of  sec- 
tions [here  stating  them],  and  described  as  follows:  Being  a 
strip  of  land  two  hundred  feet  wide,  and  extending  across  the 
lands  of  the  party  of  the  first  part,  and  lying  one  hundred  feet 
wide  on  each  side  of  the  center  line  of  the  railroad  of  the  party 
of  the  second  part  as  surveyed,  located  and  staked  across  the 
lands  aforesaid  by  the  officers  of  the  party  of  the  second  part ; 
and  the  party  of  the  first  part  agrees  to  execute  and  deliver  to 
the  party  of  the  second  part  a  warranty  deed  to  said  land  at  any 
time  within  two  years  from  the  date  of  this  instrument,  when- 
ever required  by  the  party  of  the  second  part  so  to  do;  provided 
and  upon  condition,  nevertheless,  that  the  said  party  of  the 
second  part,  their  successors  or  assigns,  or  legal  representatives, 
pay  to  the  party  of  the  first  part  the  whole  sum  of  one  dollar 
for  the  amount  of  land  so  conveyed  as  aforesaid  in  lawful  money 
of  United  States.  And  the  party  of  the  second  part  hereby  cov- 
enant and  agree  with  the  party  of  the  first  part  that  they  will 
pay  to  the  party  of  the  first  part  the  full  sum  of  one  dollar  for 
the  full  amount  of  the  land  conveyed  to  them  by  the  party  of  the 
first  part  upon  the  execution  and  delivery  of  the  warranty  deed 
to  tliem  as  aforesaid  by  the  party  of  the  second  part  of  the  lands 
and  premises  described  as  aforesaid."  These  deeds  have  never 
been  recorded.  It  will  be  noted  that  appellant  admits  in  its 
answer  *^"  that  the  legal  title  is  in  appellee,  but  sets  up  that 
it  holds  the  legal  title  in  trust  for  appellant. 
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It  is  agreed  by  the  parties  that  D.  Lewis  and  E,  A.  Lewis 
executed  these  deeds  in  1867,  and  that  E.  A.  Lewis,  with  full 
notice  of  these  deeds,  acquired  the  title  of  D.  Lewis  to  all  the 
lands,  subject,  of  course,  to  any  interest  inuring  to  the  grantee 
railroad  company  under  the  deeds,  and  that  A.  E.  Lewis  died 
testate  on  the  thirty-first  day  of  December,  1885,  and  that  on 
January  28,  1890,  his  devisees  conveyed  to  H.  F.  Eussell,  and 
that  Eussell,  on  June  2,  1890,  conveyed  to  John  B.  Lyon,  who 
conveyed  to  complainant  below  (appellee  here)  ;  and  that  these 
conveyances  subsequent  to  the  death  of  A.  E.  Ijewis  conveyed 
the  whole  property,  without  any  exception  or  reservation  what- 
ever of  the  two  hundred  feet  of  land  of  which  one  hundred  feet 
are  now  in  controversy ;  and  that  all  of  these  successive  purchas- 
ers after  the  death  of  A.  E.  Lewis  paid  value,  and  had  no  notice 
whatever  of  the  unrecorded  contracts  of  A.  E.  and  D.  Lewis 
above  mentioned,  unless  they  are  affected  with  notice  of  the 
claim  to  the  whole  two  hundred  feet  by  the  railroad  company 
by  the  fact  of  half  being  under  fence.  It  is  further  agreed  be- 
tween the  parties  that  the  New  Orleans,  Mobile  and  Chatta- 
nooga Eailroad  Company  built  its  railroad  on  a  right  of  way 
cleared  out  not  exceeding  one  hundred  feet  as  surveyed,  located, 
and  staked  and  used  said  railroad,  without  fencing  any  part  of 
the  land,  and  that  on  January  1,  1869,  it  executed  a  trust  deed 
on  all  its  properties  and  franchises,  and  that  by  foreclosure  of 
the  trust  the  property,  rights,  and  franchises  were  sold  and 
became  the  property  of  a  concern  styled  the  New  Orleans,  Mo- 
bile and  Texas  Eailroad  Com^pany,  on  April  28,  1880,  which 
latter  company  thereafter  operated  the  railroad,  but  without 
fencing  any  part  of  it,  up  to  October  5,  1881,  when  this  com- 
pany conveyed  all  its  rights  and  franchises  to  the  Louisville  and 
Nashville  Eailroad  Company  (appellant  here),  which  took  pos- 
session and  operated  the  railroad  witbout  fencing  any  part  of 
the  land  until  some  time  in  the  year  1883,  when  it  agreed  with 
A.  E.  Lewis  to  fence  in  its  track  between  West  Pascagoula  and 
Fountainbleau  **''  and  for  some  distance  east  of  Fountainbleau, 
and  accordingly  did,  in  the  year  1883,  fence  in  its  track  by 
placing  a  fence  on  each  side  of  it  at  a  distance  of  fifty  feet 
from  its  center  on  either  side;  and  tbat  appellant  has  operated 
its  railroad  and  maintained  tbat  fence  up  to  some  time  in  the 
year  1901,  when  it  rebuilt  its  fence  on  each  side  of  tlic  tracer 
at  a  distance  from  tbe  center  of  one  hundred  feet  instead  of 
fifty  feet,  as  before.  It  is  further  agreed  tliat  tbe  land  in  dis- 
pute is  uncultivated,  and  tbat  none  of  the  occupying  railroad 
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companies  have  ever  exercised  any  visible  acts  of  ownership 
over  any  part  of  the  land  not  inclosed  by  the  fences  erected 
in  1883  until  tbe  year  1901,  when  the  fences  were  extended  to 
inclose  two  hundred  feet  instead  of  one  hundred  feet,  as  bfore. 
It  is  further  agreed  between  the  parties  that,  after  the  erection 
of  the  fence  in  1883,  A.  E.  Lewis  ran  a  fence  from  the  point 
where  the  western  line  of  section  32  (part  of  the  land  conveyed) 
intersects  the  railroad  for  a  distance  of  a  mile  and  a  half  to 
Gravelline  Ba30u,  which  connects  with  the  gulf  or  bay  and  the 
West  Pascagoula  river,  and  extends  from  the  gulf  or  bay  to  the 
railroad  track;  so  that,  after  this  fence  was  built  a  tract  of  land 
south  of  the  track  was  bounded  on  the  west  by  this  fence  and 
Cravelline  Bayou,  and  on  the  south  by  this  bayou  and  the  gulf, 
and  on  the  east  by  West  Pascagoula  river,  which  boundaries,  in 
connection  with  the  railroad  fence,  formed  a  pasture  from  which 
cattle  could  not  escape,  and  that  E.  A.  Lewis  in  his  life  used 
this  inclosure  as  a  pasture,  which  use  was  continued  to  the  time 
of  sale  to  complainant,  and  the  complainant  has  from  time  to 
time  rented  it  under  verbal  leases  for  pasture  purposes,  and  this 
use  has  been  continuous  up  to  the  date  of  the  lawsuit.  It  is 
further  agreed  by  the  parties  that  neither  appellant  nor  any  of 
its  grantor  companies  has  ever  needed  for  use  as  right  of  way 
any  more  than  one  hundred  feet  in  width.  On  the  pleadings, 
exhibits,  and  agreed  state  of  facts  the  chancellor  below  decreed 
for  the  appellee. 

A'erv  clearly,  exliibits  "A"  and  "B"  conveyed  no  title  what- 
ever to  the  original  railroad  company.  They  are  in  no  sense 
oonveyanccs.  ^^^  They  are  not  bonds  for  title.  By  them  the 
railroad  company  acquired  simply  an  option  to  demand  convey- 
ances, but  this  right  to  denumd  could  not  be  exercised  unless 
within  two  years  from  October  25.  1867,  the  date  of  the  instru- 
n^ents,  and  not  then  without  tender  of  the  purch.ase  price,  and 
then  only  for  two  hundred  feet  "as  surveyed,  located,  and 
staked."  Without  compliance  with  the  express  conditions,  the 
]'aili-oad  company  had  no  rights  unless  such  as  they  might  ac- 
quire hv  actual  adverse  possession  exclusive  in  its  nature:  1 
Am.  &  Eng.  Ency.  of  Law,  857-859;  3  Washburn  on  Eeal  Prop- 
erty, nth  ed.,  sec.  1981.  The  railroad  company  undoubtedly 
ac<iuired  title  by  prescription  to  the  fifty  feet  on  each  side  of 
its  track  which  it  fenced  in  in  the  year  1883,  but  only  because 
of  the  inclosure  did  it  acquire  any  title  to  that,  even  as  against 
D.  Lewis  and  A.  E.  Lewis,  much  less  as  against  innocent  pur- 
cliasers  under  them. 
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There  is  another  principle  which  defeats  the  claim  of  appel- 
lant. The  doctrine  of  constructive  adverse  possession  coexten- 
sive with  the  description  in  the  conveyance  "will  extend  only  to 
such  land  as  is  used  in  connection  with  the  land  actually  pos- 
sessed, and  to  only  so  much  as  is  reasonable  and  proper  for  that 
purpose  according  to  the  custom  of  the  country" :  1  Am,  & 
Eng.  Ency.  of  Law,  864.  There  is  no  proof  of  this,  and  so, 
even  if  the  option  was  a  conveyance,  appellant's  claim  falls: 
Jackson  v.  Woodruff,  1  Cow.  276,  13  Am.  Dec.  525;  Day  v. 
Atlantic  etc.  R.  R.  Co.,  41  Ohio  St.  392 ;  Thompson  v.  Burhans, 
61  N".  Y.  52;  Coleman  v.  Eldred,  44  Wis.  210.  See  3  Washburn 
on  Real  Property,  6th  ed.,  sees.  1981  to  1986,  for  observations 
reaching  all  phases  of  this  case.  The  legal  title  is  conceded 
to  be  in  appellee.  The  claim  that  this  legal  title  is  held  in 
trust  for  appellant  cannot  be  sustained  on  the  facts  in  this 
record.  There  were  no  visible  acts  of  ownership  by  appellant, 
and  its  possession  was,  if  it  had  any,  not  even  exclusive.  Ap- 
pellee was  certainly  in  joint,  if  not  exclusive,  possession  of  the 
southern  part.  A  mixed  possession  is  not  enough  to  warrant 
disturbance  of  the  record  rights  of  innocent  purchasers  for 
valne:  Billington  v.  Welsh,  5  Binn.  129.  6  Am.  Dec.  406;  Bell 
V.  Twilight,  '^»  45  Am.  Dec.  367:  Boyce  v.  McCulloch.  3 
Watts  &  S.  429,  39  Am.  Dec.  35.  There  was  no  such  change  of 
ownership  of  the  land  in  controversy  as  to  "arrest  the  attention" 
of  purchasers:  Stevens  v.  McGee,  81  Miss.  644,  33  South.  73. 

Affirmed. 


The  Esfentinl)^  of  Aflrersc  Po.^srt<fiion  are  discussed  in  the  mono- 
graphic note  to  Tie  Frieze  v.  Quint,  28  Am.  St.  T?ep.  loS-lG:?,  and  the 
reeent  cases  of  Stiff  v.  Cobh,  126  Ala.  381,  85  Am.  St.  Rep.  38,  28 
South.  402;  Ashford  v.  Ashford.  136  Ala.  631,  96  Am.  St.  Eep.  82, 
34  South.  10;  Dewitt  v.  Shen,  203  Til.  393,  96  Am.  St.  Eep.  311,  67  N. 
E.  761;  Truth  Lodffe  v.  Barton,  119  Iowa.  230.  97  Am.  St.  Eep.  303. 
93  N.  W.  106;  Jangraw  v.  Mee,  75  Vt.  211.  98  Am.  St.  Rep.  S16,  5i 
Atl.  189.  What  constitutes  color  of  title  i^  discussed  in  the  mono- 
graphic note  to  Power  v.  Kitehing,  88  x\m.  St.  Rep.  701-729.  Actual 
possession  of  a  part  of  a  tract,  under  color  of  title,  usually  draw^ 
thereto  constructive  possession  of  the  entire  tract:  See  the  note  to 
Power  V.  Kitehing,  88  Am.  St.  Rep.  703.  Compare  .Jackson  v.  Wood- 
rufP,  1  Cow.  276,  13  Am.  Dec.  525;  Denham  v.  Holenmn,  26  G  i.  1^2. 
71  Am.  Dec.  19S;  Willanielte  Real  Estate  Co.  v.  Hendrix,  28  Or.  4-5, 
52  Am.  St.  Rep.  800,  42  Pac.  514;  Wheeler  v.  Taylor.  32  Or.  421,  67 
Am.  St.  Rep.  540,  52  Pac.  1S3. 
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LOTT  V.  PAYNE. 

[82  Miss.  218,  33   South.  948.] 

DEEDS — Construction — Easement. — A  deed  to  a  strip  of  land 
fimiting  the  grantee's  interest  to  a  private  easement  or  for  street 
purposes  only,  does  not  authorize  such  grantee  to  take  exclusive  pos- 
session  of   the  land.     (p.   632.) 

EJECTMENT — Possession — Easement. — The  owner  of  a  strip 
of  land  over  which  another  has  a  right  of  way  may  maintain  eject- 
ment against  such  other  when  he  exercises  exclusive  possession  over 
such   strip,     (p.   633.) 

Ejectment  to  recover  a  strip  of  land  lying  between  lots  owned 
by  plaintiff  and  defendant.  One  Durham  conveyed  the  strip 
of  land  in  dispute  and  other  lands  adjoining  to  Mrs.  Lott,  the 
jjlaintiff.  Durham  conveyed  to  one  Witherspoon  and  the  latter 
to  Payne,  the  defendant,  lands  adjoining  said  strip  by  deed,  re- 
citing that  such  strip  of  land  in  dispute  was  to  be  used  by  the 
grantee  "as  a  private  easement,  or  for  street  purposes  only." 
Judgment  for  defendant  and  plaintiff  appealed, 

Neville  &  Wilborne  and  W.  H.  Hardy,  for  the  appellant. 

S.  A.  "Witherspoon,  for  the  appellee. 

221  WHITFIELD,  C.  J.  It  is  perfectly  manifest  that  the 
language,  "said  strip  of  ground  to  be  used  as  a  private  easement 
or  for  street  purposes  only,"  was  meant  to  clearly  limit  the 
estate  granted  by  Durham  to  Witherspoon,  and  by  Witherspoon 
to  appellees:  Hart  v.  Gardner,  74  Miss.  153,  20  South.  877; 
Eobinson  v.  Mississippi  R.  R.  Co.,  59  Vt.  426,  10  Atl.  522; 
Kieliards  v.  North  West  etc.  Church,  20  How.  Pr.  317,  and  other 
authorities  cited  by  counsel  for  appellant.  It  was  manifest 
error  to  refuse  to  reopen  the  case  and  permit  Durham,  the 
grantor,  to  show  the  whole  environment — the  situation  of  the 
parties  and  of  the  property  at  the  time  of  the  execution  of  the 
deed  to  Witherspoon,  and  at  the  time  of  ^^^  the  execution  of  the 
deed  of  Witherspoon  to  appellees.  But  sufficient  appears  from 
the  testimony  admitted  to  show  that  the  parties  all  intended  the 
words  quoted  as  qualifying  and  limiting  Witherspoon's  and 
appellee's  right  to  the  mere  easement  and  use  of  the  strip  in  con- 
troversy as  a  right  of  way  for  street  purposes,  and  that 
the  action  of  all  parties  has  conformed  to  this  intention.  The 
thing  to  be  ascertained  in  the  construction  of  a  deed,  as  in  the 
construction  of  any  other  contract,  is  the  intention  of  the  par- 
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ties,  and  that  intention  is  perfectly  manifest  here.  Under  the 
two  deeds  in  evidence,  appellees  have  the  easement,  but  ilrs. 
Lott  the  title  to  the  fee;  and  under  the  testimony  showing 
that  appellees  have  taken  exclusive  possession  of  the  strip,  and 
appropriated  it  as  if  it  were  their  own,  to  the  utter  exclusion 
from  it  of  the  appellant,  it  is  clear  that  ejectment  was  main- 
tainable by  appellant  against  appellees.  This  is  expressly  de- 
cided in  this  state  in  Gordon  v,  Sizer^  39  Miss.  805,  and  an- 
nounced as  the  correct  rule  in  the  American  and  English  Ency- 
clopedia of  Law,  second  edition,  volume  10,  pages  473,  474. 
Reversed  and  remanded. 


An  Easement,  it  is  said,  cannot  be  the  subject  matter  of  an  action 
in  ejectment:  Village  of  Lee  v.  Harris,  206  111.  428,  69  N.  E.  230,  99 
Am.  St.  Rep.  176,  and  see  the  cases  cited  in  the  cross-reference  note 
thereto.  But  in  San  Francisco  v.  Grote,  120  Cal.  59,  65  Am.  St.  Rep. 
155,  52  Pac.  127,  41  L,  R.  A.  335,  it  is  held  that  ejectment  may  be 
maintained  by  a  municipal  corporation  to  recover  possession  of  a 
street  dedicated  to  a  public  use,  whether  it  or  the  adjacent  propri- 
etor owns  the  fee. 


ADAMS  V.    COLONIAL  AND   UNITED    STATES  MORT- 
GAGE COMPANY. 

[82  Miss.  263,  34  South.  48-2.] 

TAXATION — Loans  by  Nonresidents — Mortgages. — If  a  nonres- 
ident lender  of  money  has  no  place  of  business,  or  location  or  agent 
within  the  state,  and  accomplishes  the  loan  beyond  the  limits  of  the 
state,  the  fact  that  negotiations  for  the  loan  were  made  by  a  person 
in  the  state,  and  that  it  is  secured  by  mortgage  on  property  within 
the  state,  does  not  subject  it  to  taxation  therein,     (p.  635.) 

MORTGAGES. — Mortgages  have  no  Estate  or  interest  in  the 
land   mortgaged,      (p.    637.) 

TAXATION — Loans  by  Nonresidents.— A  statute  providing  for 
the  taxation  of  money  loaned,  and  specifying  that  such  loans  shall 
be  taxable,  in  the  county  where  the  lender  resides,  is  temporarily 
located,  or  has  a  place  of  business,  applies  to  such  nonresidents  only 
as  have  a  residence,  location,  or  place  of  business  within  the  state, 
(p.  637.) 

E.  N.  Miller,  D.  A.  Scott  and  T.  E.  Cooper,  for  the  appellant. 

Mayes  &  Harris,  J.  H.  Watson,  H.  E.  Boyd  and  Smith, 
Hirsh  &  Landau,  for  the  appellee. 

3»2  WHITFIELD,  C.  J.  One  of  these  cases  is  here  from 
the  circuit  court  of  Coahoma  county;  the  other  from  the  clian- 
cery  court  of  Copiah  count3^     The  one   from   Co^^iah   county 
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jiresents  the  question  whether  the  interest  of  a  mortgagee  is 
such  an  interest  in  the  land  itself,  covered  by  the  mortgage,  as 
renders  it  liable  to  taxation.  The  one  from  Coahoma  county 
})resents  the  question  whether  the  notes  and  mortgages,  as  "sol- 
vent credits,'^  have  a  "business  situs"  in  that  county.  There 
is  a  distinct  line  of  decisions  holding  with  our  case  (Jahier  v. 
Eascoe,  62  Miss.  ^®^  699)  that  wherever  a  money  lender  has  a 
local  agent  in  another  state,  and  permits  that  agent  to  control 
the  evidences  of  debt,  and  the  mortgages  securing  them,  and 
to  continue,  for  a  long  course  of  dealing,  the  business  of  lend- 
ing, collecting,  and  relending  money  in  the  state  of  the  agent's 
residence,  such  evidences  of  debt,  and  the  mortgages  securing 
them^  have  what  has  come  to  be  known  as  a  "business  situs" 
for  purposes  of  taxation  and  for  other  purposes.  This  principle 
is  thus  expressed  in  Jahier  v.  Rascoe,  63  Miss.  699 :  "Wherever 
it  appears  that  the  debt  arose  as  an  incident  to  a  business  con- 
ducted in  this  state,"  etc.  However  phrased,  the  principle  is 
this :  That  wherever  the  money  of  a  lender  in  one  state  is  by  the 
principal  intrusted  to  the  control  of  an  agent  in  another  state 
for  the  purpose  of  being  kept  in  the  latter  state,  and  loaned 
out,  collected,  and  reloaned,  or  habitually  kept  on  deposit,  for 
safety  merely,  as  held  in  Ee  Somaine,  137  N.  Y.  80,  27  X.  E. 
759,  12  L.  R.  A.  401,  so  as  thus  to  remain,  through  a  course  of 
dealing,  so  long  as  to  become  localized  as  a  part  of  the  whole 
mass  of  personal  property  in  the  latter  state,  such  money  ac- 
quires what  is  known  as  a  "business  situs"  for  the  purpose  of 
taxation,  as  well  as  for  certain  other  purposes  not  necessary  to 
be  dealt  with  here. 

Tlie  statement  of  facts  in  the  Coahoma  county  case  does  not 
contain  any  stipulation  that  Mr.  Glover  was  the  agent  of  the 
appellee.  But  the  facts  as  to  his  agency  are  practically  the  same 
with  those  as  to  the  agency  of  Powell  in  State  v.  Smith,  68  ]\riss. 
79,  8  South.  394,  and  it  was  there  held,  rightly  or  wronglv,  tliat 
Powell  was  not  the  agent  of  the  lender.  The  lender  (the  appel- 
lee) has  its  place  of  residence  in  England.  It  has  a  local  agency 
in  Memphis,  Tennessee;  but  it  is  expressly  agreed  that  it  has 
no  office  or  place  of  l)usinoss  in  this  state.  The  agreement 
does  not  set  out  that  Mr.  Glover  secured  all  the  loans.  On  the 
contrary,  it  was  expressly  agreed  that  loans  were  secured  b  ■• 
other  attorneys  than  ]\tr.  Glover,  and  sometimes  by  the  bor- 
rowers direct.  It  is  further  agreed  that  the  notes  and  •''^•*  the 
trust  deeds  were  prepared  by  the  appellee  in  Mem])liis.  and  for- 
warded to  the  applicant  or  his  attorney  for  execution,  and  that 
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the  securities,  when  signed  and  acknowledged  by  the  borrower, 
were  delivered  to  his  attorney,  with  the  understanding  that  he 
was  to  transmit  them  to  the  appellee's  office  in  Memphis. 
It  is  further  agreed  that  the  trust  deeds  and  notes  are  immedi- 
ately sent,  after  the  contracts  are  consummated,  to  the  appellee'? 
home  office  in  Hull,  England,  where  they  remain  until  they 
mature,  when  they  are  returned  to  the  agent  of  the  appellee  at 
Memphis  for  collection.  It  is  further  agreed  that  David 
Houghton,  the  trustee  in  all  the  instruments  involved,  is  a  resi- 
dent of  Hull,  England.  It  is  further  agreed  that  the  appli- 
cations sent  to  Mr.  Glover  were  sent  at  his  request,  and  that 
they  would  be  sent  to  anyone  who  would  desire  to  make  use  of 
them,  and  that  some  of  these  very  loans  were  made  upon  appli- 
cations that  came  from  other  attorneys  or  from  the  borrowers 
direct.  The  agreed  statement  (which  the  reporter  will  set  out 
in  full)  further  expressly  provides  that  this  case  "is  to  be  tried 
in  all  the  courts  to  which  the  same  may  come,  by  appeal  or 
otherwise,  upon  the  facts  set  out  in  the  agreement,  and  none 
other." 

We  think  on  this  statement  of  facts  we  are  concluded  by  the 
case  of  State  v.  Smith,  68  Miss.  79,  8  South.  294,  as  to  the 
Coahoma  county  case.  This  court  said  in  that  case:  "There 
can  be  no  doubt  that,  where  an  agency  is  created  in  this  state 
for  the  loaning  of  money,  and  the  business  of  loaning  it  is  car- 
ried on  liere — this  state  being  the  locality  in  which  the  trans- 
action is  begun  and  completed — and  the  debt  acquires  a  situs 
here,  from  the  course  of  dealing  between  lender  and  borrower, 
through  the  agency  established  here,  it  is  taxable;  but  where 
the  nonresident  Icnrler  has  no  place  of  business  or  location  or 
agent  in  this  state,  and  accomplishes  the  loan  beyond  the  limits 
of  the  state,  the  fact  that  negotiations  for  the  loan  were  made 
by  persons  in  this  state,  and  it  was  secured  by  mortgage  on 
propertv  in  this  state,  does  not  subject  it  to  taxation  here. 
.•J95  i^  ^]^p  pjise  before  us  the  creditor  has  no  a^^cnt  in  tliis  state, 
and  no  place  of  business  here.  The  money  was  not  sent  here  to 
be  loaned.  The  eviflence  of  debt  was  not  here.  The  business 
of  lending  was  not  conducted  in  this  state.  The  del)t  was  se- 
cured bv  a  mortgage  on  property  in  this  state,  and  the  loan  was 
obtained  by  the  application  of  persons  in  the  state  transmitted 
to  persons  bevond  its  limits,  who  forwarded  the  monev  Prom 
without  the  state.  It  was  not  embraced  by  section  -197  of  the 
Code  of  1880." 
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The  Bection  of  the  Code  of  1892,  under  which  this  tax  is 
sought  to  be  imposed,  is  the  same  with  section  497  of  the  Code 
of  1880.  State  v.  Smith,  68  Miss.  79,  8  South.  294,  is  con- 
clusive of  this  Coahoma  county  case.  It  has  been  too  long  rec- 
ognized as  the  law,  and  business  investments  have  been  too  long 
made  upon  the  faith  of  it,  to  permit  it  to  be  questioned.  The 
remedy  is  with  the  legislature,  not  with  the  courts.  Counsel 
for  appellant  earnestly  insist  that  the  clause  in  the  trust  deeds, 
to  wit:  "The  contract  embodied  in  this  conveyance  and  the 
notes  secured  hereby  shall  be  construed  according  to  the  laws 
of  Mississippi,  where  the  same  is  made,"  localizes  and  domesti- 
cates the  debts  therein,  and  subjects  the  same  to  taxation  in  this 
state.  The  facts  show  where  a  contract  is  made,  and  the  court 
held  in  the  Smith  case  that,  although  the  negotiations  were  con- 
eluded  in  this  state,  and  the  contract  made,  as  shown  by  the 
facts  in  that  case — substantially  identical  with  the  facts  here — 
yet  it  was  not  a  contract  "made"  here,  and  that  Powell  was  the 
agent  of  the  borrower.  As  to  the  last  propositions,  dealt  with 
in  a  very  summary  way  in  the  Smith  case,  we  say  nothing;  but 
as  to  its  interpretation  of  section  497,  Code  of  1880,  it  seems  to 
us  sound.  Whether  one  is  an  agent  depends,  not  on  paper 
recitals,  but  on  the  facts. 

"We  are  unable  to  see  any  difference  between  that  case  and  this 
as  to  how  the  business  of  lending  was  conducted,  and  feel  bound 
by  that  decision.  The  object  of  the  clause  in  the  contract 
^^^  that  it  should  be  construed  according  to  the  laws  of  Mis- 
sissippi undoubtedly  was  to  enable  this  grasping  corporation  to 
secure  the  abnormally  high  rate  of  interest  allowed  in  this  state 
■ — ten  per  cent.  The  point  made  in  the  last  brief  filed  for  ap- 
pellant— that  the  order  of  the  board  of  supervisors  is  conclusive 
— is  untenable.  The  board  cannot  fix  situs  by  an  order;  the 
facts  determine  situs. 

As  to  the  Copiah  county  case,  it  has  been  too  long  settled  in 
this  state  to  admit  of  further  debate  that  a  mortgagee  has  no 
interest  or  estate  in  the  land  mortgaged :  Buckley  v.  Daley,  45 
Miss.  338;  Freeman  v.  Cunningham,  57  Miss.  67;  Beckett  v. 
Dean,  57  Miss.  232.  In  Buckley  v.  Daley,  45  Miss.  338,  the 
court  says:  "The  estate  in  the  land  is  the  same  thing  as  the 
money  due  upon  it.  Under  our  decisions  the  extent  of  the 
mortgagee's  rigbt  is  to  sell  the  property  for  the  purpose  of 
realizing  his  debt — a  mere  right  to  resort  to  the  security  for 
the  payment  of  the  debt.  He  has  no  title  which  is  vendible 
under  execution.     It  is  held  that,  after  breach  of  condition,  he 
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inay  maintain  ejectment;  but  this  he  can  do  only  as  a  means 
to  the  end  of  enforcing  his  security."  It  is  expressly  said  thai 
"his  estate  is  neither  legal  nor  equitable/'  and  that  he  has  no 
''interest  in  the  property,  or  right  to  it,  except  as  an  incident 
to  the  chose  in  action  secured  by  it."  These  decisions  are  con- 
clusive in  favor  of  appellee  in  the  case  from  Copiah  county; 
for  the  effort  in  that  case  is  solely  to  tax  the  mortgages  as  if 
they  were  land,  or,  to  phrase  it  a  little  differently,  to  tax  the 
mortgagee's  interest  as  real  estate.  This  has  not  yet  been  done 
in  this  state;  on  the  contrary,  the  very  language  of  section  3757 
in  the  Code  of  1892,  "shall  be  taxable  for  the  same  in  the 
county  in  which  such  persons  may  reside,  or  have  a  place  of 
business,  or  be  temporarily  located  at  the  time  of  the  assess- 
ment," indicates  clearly  that  the  legislature,  in  this  section, 
dealt  with  loans  of  this  sort  as  following,  according  to  the  gen- 
eral rule  of  law,  the  person  of  the  creditor,  and  as  being  taxable 
at  his  domicile.  At  the  ^^''  time  of  the  enactment  of  this 
statute  the  learned  commissioners  who  framed  this  section,  and 
the  legislature  which  adopted  it,  must  be  presumed  to  have 
known  of  the  rule  announced  in  the  Smith  case,  supra,  and  of  the 
maxim  or  legal  fiction,  "Mobilia  personam  scquuntur,"  which 
we  have  referred  to,  and  of  the  three  cases  which  we  have  re- 
ferred to,  as  to  the  quality  of  the  mortgagee's  interest  in  the 
land  mortgaged,  and  hence  to  have  intended,  in  re-enacting  this 
section  in  the  very  words  in  which  it  had  been  enacted  in  the 
Code  of  1880,  section  497,  and  substantially  in  article  23,  page 
76,  of  the  Code  of  1857  and  in  the  Code  of  1871,  section  1682, 
to  preserve  and  perpetuate  the  rule  that  loans  of  this  character 
unlocalized  in  this  state,  are  to  be  taxed  to  the  owner  at  his 
domicile.  That  is  the  interpretation  of  this  section  in  the 
Smith  case,  and  many  sessions  of  the  legislature  have  been  held 
since  with  no  change  in  the  section. 

There  are  other  questions  in  these  cases,  upon  which  we  de- 
sire to  remark.  First,  it  is  beyond  controversy  that  the  interest 
of  a  mortgagee  in  the  lands  mortgaged,  whether  it  be,  as  liere, 
a  mere  right  to  sell  land  to  pay  the  debt — a  chose  in  action  only 
— or  whether  it  be,  as  held  by  the  United  States  supreme  court 
and  many  state  courts,  an  actual  estate  in  the  lands  itself,  is 
in  either  case  a  sufficient  interest  therein,  in  constitutional  law, 
to  empower  the  legislature  to  tax  it,  by  express  enactment,  as 
an  estate  in  land.  This  is  conchisively  settled  by  the  United 
States  supreme  court  in  Savings  etc.  Soc.  v.  Multnomah  County, 
169  U.  S.  429,  18  Sup.  Ct.  Eep.  392,  and  in  New  Orleans  v. 
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Stemple,  175  U.  S.  321,  20  Sup.  Ct.  Rep.  110.  See,  also,  Bris- 
tol V.  Washington  County,  177  U.  S.  133,  20  Sup.  Ct.  Rep. 
585,  and  State  Tax  on  Foreign-Held  Bonds,  15  Wall.  300, 
and  Walker  v.  Jack,  31  C.  C.  A.  4G2^  88  Fed.  576,  opinion  by 
Judge  Taft;  and  Howell  v.  Gordon,  127  Mich.  517,  86  N.  W. 
]042;  and  Allen  v.  National  State  Bank,  92  Md.  509,  84  Am.  St. 
Rep.  517,  48  Atl.  78,  42  L.  R.  A.  760.  In  »«»  the  Multnomah 
county  case,  the  United  States  supreme  court  thus  expresses  it : 
"The  state  may  tax  real  estate  mortgaged,  as  it  may  all  other 
property  within  its  jurisdiction,  at  its  full  value.  It  may  do  this 
by  taxing  the  whole  to  the  mortgagor,  or  by  taxing  to  the  mort- 
gagee the  interest  therein  represented  by  the  mortgage,  and  to 
the  mortgagor  the  remaining  interest  in  the  land.  And  it  may, 
for  the  purpose  of  taxation,  either  treat  the  mortgage  debt  as 
personal  property  to  be  taxed,  like  other  choses  in  action,  to  the 
creditor  at  his  domicile  or  treat  the  mortgagee's  interest  in  the 
land  as  real  estate,  to  be  taxed  to  him,  like  other  real  property, 
at  its  situs."  The  legislature  of  this  state,  therefore,  has  the 
undoubted  power  to  pass  a  law  subjecting  the  interest  of  every 
niortgagee  in  land  in  this  state,  though  a  nonresident  of  the 
state,  to  taxation  here,  legislatively  fixing  the  situs  of  that  in- 
terest in  this  state  for  the  purpose  of  taxation  by  this  state, 
which  protects  the  mortgagee,  and  furnishes  him  the  sole  forum 
for  enforcing  his  claim.  And  we  wish  to  add,  with  all  the  era- 
]'liasis  Avhich  we  can  command,  that  the  next  legislature  of  tliis 
state  ought  to  pass  just  such  an  act  promptly.  The  record  in 
tliese  cases  discloses  the  great  necessity  for  such  legislation. 
Strong  insistence  is  placed  by  counsel  for  appellee  on  the  propo- 
sition that  it  is  not  good  public  policy  to  enact  such  a  law,  for 
the  reason  that,  in  the  absence  of  sucli  taxation,  the  rate  of  in- 
terest will  be  made  less  to  our  peo[)]e ;  and  yet  what  are  the  facts 
shown  by  this  record?  First,  that  this  mortgagee  has  charged 
the  highest  rate  of  interest  allowed  by  our  law — a  rate  so  high 
as  to  be  rarely  allowed  anywhere  else  in  the  United  States; 
second,  whilst  doing  this,  it  has  not  paid  the  state  one  cent  in 
the  way  of  taxes.  In  other  words,  it  has  charged  the  highest 
rate  of  interest,  and  paid  no  taxes  here;  and  it  may  be  safely 
assumed,  from  the  history  of  such  organizations,  that  it  will 
always  charge  the  highest  rate  of  interest  allowed  by  any  state, 
whether  it  is  required  to  pay  any  taxes  or  not.  The  proposition 
of  counsel,  therefore,  does  ^^^  not  fit  in  v/ith  the  facts  of  the 
case.  But  this  is  not  all  this  record  shows.  It  shows. third,  that 
this  mortgagee  has  not  only  paid  no  taxes  here,  whilst  charging 


March,  1903.]     Adams  v.  Colonial  etc.  Mortgage  Co.      639 

the  highest  rate  of  interest  allowed,  but  has  actually  put  into 
these  mortgages  a  stipulation  (a)  that  the  mortgagor  should  pay 
all  taxes  on  the  land, and  (b)  should  also  pay  all  taxes  which  the 
law  of  the  state  might,  in  the  future,  compel  the  mortgagee  to 
pay  on  the  mortgage  debt.  Surely,  the  legislature  will  need  no 
further  argument  than  these  three  propositions  to  convince  it  of 
the  necessity  and  the  propriety  of  compelling  these  foreign  lend- 
ers of  money  to  pay,  just  as  all  other  citizens  pay,  their  proper 
share  of  taxes  for  the  protection  afforded  them  by  this  state. 

It  is  strongly  urged  that  State  v.  Smith,  68  Miss.  79,  8  South. 
294,  is  "antiquated  and  obsolete,  and  in  plain  conflict  with  the 
inodern  decisions"  on  the  subject  of  taxation,  especially  the  cases 
cited  from  the  United  States  supreme  court,  relied  on.  We  think 
the  trouble  is  not  so  much  with  that  decision — at  least  as  to  its 
interpretation  of  the  statute — as  with  the  statute  itself.  Origi- 
nating in  1857,  at  a  time  in  this  state  when  agriculture  was  every- 
thing, and  commercial  interests  of  slightest  comj)arative  impor- 
tance, the  failure  of  the  legislature  to  follow  the  advanced  stat- 
utes of  other  states  on  the  subject  of  chose  in  action,  including 
mortgage  debts^  is  to  be  attributed  to  the  conditions,  until  quite 
recently  obtaining  in  Mississippi,  as  to  agriculture  and  com- 
merce. 

We  have  read  critically  all  the  cases  cited  from  other  state  su- 
preme courts  and  the  United  States  supreme  court,  and  the  doc- 
trine of  these,  the  latest  cases  on  the  power  and  propriety  of  the 
legislature's  compelling  the  owners  of  the  mortgage  debts  and 
other  choses  in  action  to  pay  taxes  on  the  same  in  the  state 
where  they  must  be  enforced  or  collected,  and,  to  that  end,  of 
giving  them  all  a  "business  situs"  there,  or,  as  to  mortgages,  of 
legislatively  declaring  the  interest  of  the  mortgagee  to  be  an  es- 
tate in  the  land  for  the  purpose  of  taxation,  and  fixing  its 
400  situs  in  the  state  where  the  land  lies,  is  by  us  most  empliati- 
cally  approved.  We  quote,  to  give  it  our  special  ap])roval,  the 
followincT  from  tho  mastcrlv  opinion  of  Mr.  Justice  Holmes  in 
Blackstone  V.  Miller,  188  U.  S.  189,  23  Sup.  Ct.  Ecp.  277: 
"What  gives  the  debt  validity?  Xotliing  but  the  fact  tliat  the 
law  of  the  place  where  the  debtor  is  will  make  him  pay.  It  does 
not  matter  that  the  law  would  not  need  to  be  invoked  in  the  par- 
ticular case  ^lost  of  us  do  not  commit  crime?,  yet  we  are,  never- 
theless, subject  to  the  eriiuinal  law,  and  it  affords  one  of  the  mo- 
tives for  our  conduct.  So,  again,  what  enables  anv  other  than 
the  verv  creditor,  in  proper  person,  to  collect  t1ie  debt?  1  ho  law 
of  the  same  place.     To  tc.t  it,  suppose  Xew  York  should  turn 
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liack  the  current  of  its  legislation,  and  extend  to  debtors  the 
rule  still  applicable  to  slander — 'actio  personalis  moritur  cum 
j)ersona' — and  should  provide  that  all  debts  hereafter  contracted 
in  New  York  and  payable  there  should  be  extinguished  by  the 
death  of  either  party.  Leaving  constitutional  considerations 
on  one  side,  it  is  plain  that  the  right  of  the  foreign  creditor 
would  be  gone.  Power  over  the  person  of  the  debtor  confers 
Jurisdiction,  we  repeat.  And  this  being  so,  we  perceive  no 
better  reason  for  denying  the  right  of  New  York  to  impose  a 
succession  tax  on  the  debts  owned  by  its  citizens  than  upon 
the  tangible  chattels  found  within  the  state  at  the  time  of 
death.  The  maxim^  'Mobilia  personam  sequuntur,'  has  no 
more  truth  in  the  one  case  than  in  the  other.  When  logic  and 
policy  of  the  state  conflict  with  a  fiction,  due  to  historical  tradi- 
tion, the  fiction  must  give  away.^'  And  also  the  following  from 
the  able  opinion  of  the  Maryland  supreme  court  in  Allen  v. 
National  State  Bank,  92  Md.  509,  84  Am.  St.  Rep.  517,  48 
At].  78:  "Conceding,  for  the  present  that  the  interest  of  the 
mortgagees  is  in  the  nature  of  a  chose  in  action,  the  general 
rule  that  its  situs  for  taxation  is  the  residence  of  the  owner 
is  a  mere  fiction  of  law,  and  yields,  whenever  it  is  necessary, 
for  the  purpose  of  justice,  that  the  actual  situs  of  the  thins- 
should  be  examined,  ^**^  and  whenever  the  legislative  intent  is 
manifested  that  this  legal  fiction  should  not  operate." 

We  also  call  special  attention  to  the  following  well-considered 
statements  of  the  law,  one  from  the  supreme  court  of  Penn- 
sylvania and  the  other  from  the  court  of  appeals  of  New  York. 
Says  the  former  in  Maltby  v.  Reading  etc.  R.  R.  Co.,  52  Pa. 
St.  140 :  "The  principle  of  taxation  as  the  correlative  of  pro- 
tection, perfectly  just  in  itself,  is  as  applicable  to  a  nonresident 
as  to  the  resident  owner,  because  civil  government  is  essential 
to  give  value  to  any  form  of  property  without  regard  to  owner- 
ship, and  taxation  is  indispensable  to  civil  government 

It  is  apparent  that  the  intrinsic  and  ultimate  value  of  tlie  loan, 
as  an  investment,  rests  on  state  authority;  i.  e.,  the  state  whic!i 
made  it  property,  and  which  preserves  it  as  property.  Then  it 
would  seem  that  this  kind  of  property,  more  than  any  other, 
ought  to  contribute  to  the  support  of  the  state  government. 
And  I  suppose  it  is  upon  this  ground  that  the  legislature  dis- 
criminates between  corporation  loans  and  private  debts  as  ol)- 
jects  of  taxation.  The  artificial  debtor,  itself  a  creative  grant, 
is  so  dependent  upon  the  government — it  lives  and  moves  and 
has  its  being  so  entirely  by  the  favor  of  the  government — that 
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not  only  what  it  owns,  but  what  it  owes,  is  thought  fit  to  be 
taxed."  Says  the  court  of  appeals  of  New  York,  in  People  v. 
Commissioners  of  Taxes,  33  N".  Y.  224:  "The  fiction  or 
maxim,  'Mobilia  personam  sequuntur,'  is  by  no  means  of  uni- 
versal application.  Like  other  fictions,  it  has  its  special  uses. 
It  may  be  resorted  to  when  convenience  or  justice  so  require. 
In  other  circumstances,  the  truth  and  not  the  fiction  affords  as  it 
plainly  ought  to  afl'ord,  the  rule  of  action.  The  proper  use  of 
legal  fictions  is  to  prevent  injustice.  'No  fiction,'  says  Black- 
stone,  'shall  extend  to  work  an  injury;  its  proper  operation  be- 
ing to  prevent  a  mischief  or  remedy  an  inconvenience  which 
might  result  from  the  general  rule  of  law.'  So,  Judge  Story, 
referring  to  the  situs  of  goods  and  chattels,  observes:  'The 
general  doctrine  is  not  controverted,  "^^'^  and  although  mov- 
ables are  for  many  purposes  to  be  deemed  to  have  no  situs,  ex- 
cept that  of  the  domicile  of  the  owner,  yet,  this  being  but  a 
legal  fiction,  it  yields  whenever  it  is  necessary,  for  the  pur- 
pose of  justice,  that  the  actual  situs  of  the  thing  should  be 
examined.'  He  adds — quite  pertinently^  I  think,  to  the  present 
(jiiestion:  'A  nation  within  whose  territory  any  personal  prop- 
erty is  actually  situated  has  entire  dominion  over  it  while 
therein,  in  point  of  sovereignty  and  jurisdiction,  as  it  has  over 
immovable  property  situated  there.'  I  can  think  of  no 
more  just  and  appropriate  exercise  of  the  sovereignty  and  jur- 
isdiction of  a  state,  or  nation,  over  property  situated  within  it, 
and  protected  by  its  laws,  than  to  compel  it  to  contribute 
toward  the  maintenance  of  the  government  and  law." 

It  is  earnestly  insisted  that  these  foreign  money  lending  cor- 
porations have  many  millions  of  money  loaned  in  this  state  on 
mortgages  on  land,  and  that  they  pay  no  taxes  in  return  for 
the  protection  they  get  from  the  state  whose  courts  and  laws 
alone  make  their  securities  available.  This  is,  beyond  all  con- 
troversy, a  great  wrong  to  the  people  of  this  state,  whether  such 
money  lenders  be  nonresident  persons  or  nonresident  corpora- 
tions. The  constitution  of  the  state  makes  it  the  duty  of  the 
legislature  to  tax  all  property  not  legally  exempt ;  and  when  the 
present  defect  in  the  law,  in  this  regard,  is  brought  to  its  at- 
tention it  is  not  to  be  doubted  that  the  legislature  will  promptly 
rectify  the  situation. 

We  make  a  closing  observation :  The  ]\rultnomah  county 
case  is  not  applicable  here  because  it  was  in  construction  of 
the  act  of  Oregon  authorizing  such  taxation.  The  caso  of 
Allen  V.  National  State  Bank,  92  Md.  509,  84  Am.   St.  Eep. 
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617,  48  Atl.  78,  has  no  application,  for  the  reason  that  in  that 
state  the  statute  of  1896  fixed  the  situs  of  the  mortgagee's  in- 
terest for  taxation  in  the  county  where  the  land  was  located, 
and  for  the  further  reason  that  in  Maryland  the  mortgagee's 
interest  is  more  than  a  mere  lien.  And  it  will  be  found,  upon 
examination,  that  the  '*^^  other  cases  cited  by  learned  counsel 
for  plaintiff,  in  Oregon,  in  California,  in  Missouri,  in  Michi- 
gan, in  Indiana,  in  Massachusetts,  in  New  York,  and  in  New 
Jersey,  all  depend  either  upon  express  statutory  or  constitu- 
tional provision.  Indeed,  in  Missouri,  in  Eussell  v.  Croy,  164 
Mo.  69,  63  S.  W.  849,  the  supreme  court  of  Missouri  actually 
held  the  third  amendment  to  the  constitution  of  Missouri 
adopted  in  1890^  which  was  taken  literally  from  the  constitu- 
tion of  California  to  be  itself  unconstitutional  because  of  its 
discriminating  against  corporation  mortgages.  See,  as  show- 
ing that  these  cases  rest  on  statutory  or  constitutional  provi- 
sions, Mumford  v.  Sewall,  11  Or.  67,  50  Am.  Rep.  463,  4  Pac. 
585;  constitution  of  California  adopted  in  1879,  art.  13,  sec. 
4;  Common  Council  v.  Assessors,  91  Mich.  78,  51  N.  W.  787, 
16  L.  R.  A.  59;  Village  of  Howell  v.  Gordon,  127  Mich.  517, 
86  N.  W.  1042;  Allen  v.  National  State  Bank,  92  Md.  509, 
84  Am.  St.  Eep.  517,  48  Atl.  78,  52  L.  R.  A.  760;  Insurance 
Co.  v.  Commonwealth,  137  Mass.  80;  State  v.  Runyon,  41  N. 
J.  L.  98;  and  In  re  Blackstone's  Estate  v.  Miller,  171  N.  Y. 
682,  64  N.  E.  1118;  Blackstone  v.  Miller,  188  U.  S.  203,  23 
Sup.  Ct.  Rep.  277.  This  last  was  a  succession  tax  case,  where 
the  tax  "was  upon  the  transfer,  not  upon  the  deposit,"  and  so 
not  in  point. 

The  case  of  New  Orleans  v.  Stemple,  175  U.  S.  309,  20  Sup. 
Ct.  Rep.  110,  will  be  seen,  upon  proper  analysis,  to  fall  witliin 
the  principle  of  those  cases  defining  what  "a  business  situs"  for 
the  mortgages  of  this  sort  is.  The  supreme  court  of  the  United 
States  in  that  case  say,  as  pointed  out  by  counsel  for  appellee : 
"1.  That  the  property  in  question  was  clearly  property  arising 
from  business  done  in  Louisiana,  being  property  of  the  deceased, 
a  resident  of  New  Orleans;  2.  That  the  same  had  never  been 
out  of  the  state,  but  that  the  money  was  still  on  deposit  in  New 
Orleans  banks,  and  the  notes  and  mortgages  were  still  in  New 
Orleans  in  the  hands  of  the  "^^^  agent  of  the  plaintiff;  and  3 
That  undeniably  the  moneys  were  to  be  kept  in  the  state  for  re- 
investment or  other  use,  and  that  the  credits  were  in  the  hands 
of  a  local  agent  for  the  same  purpose";  and  all  that  the  court 
held  was  that  under  those  circumstances  they  were  taxable  under 
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the  Louisiana  statute,  which  statute  provided,  amongst  other 
things,  that  "all  hills  receivable,  obligations,  or  credits  arising 
from  business  done  in  this  state,  are  hereby  declared  assessable 
within  this  state." 

We  have  given  these  cases  the  most  painstaking  considera- 
tion, and  our  conclusions  are:  1.  That  the  legislature  has  the 
power  to  fix  the  situs  of  a  mortgagee's  interest  in  land,  whether 
it  be  an  estate  in  the  land  or  a  mere  chose  in  action  in  this  state 
for  the  purpose  of  taxation,  such  legislation  having  been  de- 
clared in  the  Multnomah  county  case  "not  a  deprivation  of 
property  without  due  process  of  law,"  and  not  a  denial  of  "the 
equal  protection  of  the  laws";  2.  That  the  legislature  of  this 
state  has  not  yet  passed  such  a  statute;  and  3.  That  we  com- 
mend to  the  earnest  consideration  of  the  legislature  at  its  next 
session,  the  prompt  passage  of  a  duplicate  of  the  Oregon  law. 
The  provisions  of  this  statute  tax  the  interest  of  the  mortgagee 
to  him  as  land,  and  the  rest  to  the  mortgagor,  thus  avoiding 
double  taxation,  and,  having  been  upheld  by  the  supreme  court 
of  the  United  States,  will  be  unassailable. 

Affirmed. 


The  Situs  of  Property  for  purposes  of  taxation  is  discussed  in  the 
monographic  note  to  Buck  v.  Miller,  62  Am.  St.  Rep.  448-477.  See, 
too.  Armour  Packing  Co.  v.  Augusta,  118  Ga.  552,  98  Am.  St.  Eep. 
128,  45  S.  E.  424.  At  page  4"6  of  this  note  it  is  stated  that  credits 
have  their  situs  at  the  domicile  of  the  creditor  and  are  there  taxable. 
And  the  fact  that  the  debt  is  secured  by  mortgage  of  property  situ- 
ated in  another  state  does  not  affect  it  for  the  purpose  of  taxation. 
According  to  Allen  v.  National  Bank,  92  Md.  509,  84  Am.  St.  Eep. 
517,  48  Atl.  78,  52  L.  E.  A.  760,  a  state  may  tax  all  mortgages,  or  the 
interest  stipulated  for  thereon,  on  land  within  the  state,  in  the  county 
where  the  land  is  located,  no  matter  whether  the  mortgages  are 
owned  by  citizens  of  the  state  or  nonresidents. 
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BUTTERFIELD  LUMBER  COMPANY  v.  HARTMAK 

[82  Miss.  494,  34  South.  328.] 

HOMESTEADS    ON    PUBLIC    ULNDS— Sale    of    Timber.— A 

contract  by  a  homestead  claimant  on  public  lands  with  a  third  person, 
that  in  consideration  of  an  advance  of  money  to  complete  the  home- 
stead entry  and  obtain  patent  for  the  land,  he  will  sell  the  timber 
thereon  to  such  person  is  valid  and  not  against  public  policy,  and 
may  be  consummated  by  such  sale  of  the  timber  after  issuance  of 
patent,     (p.  644.) 

Bill  to  set  aside  a  trustee's  deed  in  so  far  as  it  conveys  timber 
on  certain  land  and  a  certain  right  of  way  thereon.  One  Har- 
ness, a  homestead  claimant  on  public  land,  after  his  entry 
thereon,  made  an  agreement  with  the  ButterJfield  Lumber  Com- 
pany that,  in  consideration  of  the  latter's  advancing  him  money 
to  complete  his  entry  and  obtain  his  patent,  he  would  sell  it  all 
the  pine  timber  on  his  land  and  also  a  right  of  way  over  it. 
After  the  issuance  of  such  patent  Harness  and  wife  conveyed 
to  such  company  such  pine  timber  and  right  of  way  and  the 
conveyance  was  duly  recorded.  Harness  and  wife  then  gave  a 
deed  of  trust  on  the  land  to  Hartman,  who  obtained  a  trustee's 
deed  thereto  under  a  sale  under  his  deed  of  trust.  Judgment 
dismissing  the  bill  and  the  comj)lainant  appealed. 

T.  Brady,  Jr.,  for  the  appellant. 

P.  Z.  Jones,  for  the  appellee. 

*^''  CALHOOX,  J.  We  are  driven  to  the  conclusion  that 
the  decree  of  the  court  below  must  have  been  the  result  of  an 
opinion  that  the  agreement  between  Esau  Harness  and  the 
grantor  of  appellant  that,  in  consideration  of  the  advance  money 
to  perfect  his  homestead  entry  and  get  his  patent,  Esau  would 
sell  the  timber  on  the  land  in  controversy,  was  against  public 
policy  and  void,  and  made  void  also  the  subsequent  sale  of  the 
timber  to  reimburse  for  that  advance.  We  are  not  in  accord 
with  that  view:  United  States  Rev.  Stats.,  sees.  2290,  2291, 
2296  (U.  S.  Comp.  Stats.  1901,  pp.  1389,  1390,  1398),  with  1 
Gould  &  Tncker's  Notes,  p.  537.  On  the  testimony  we  can- 
not escape  the  conviction  that  the  appellee  had  such  notice  as 
should  put  any  reasonable  man  on  inquiry,  which  would  have 
disclosed  the  existence  of  the  conveyance  of  the  timber  and 
right  of  way  by  Esau  to  the  grantor  of  appellants. 
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Eeversed,  and  decree  here  in  accordance  with  the  praver  of 
the  bill. 


The  Prinriplefi  Involved  in  the  Principal  Case  are  further  discussed 
by  the  Mississippi  court  in  the  subsequent  cases  of  Anderson  v. 
Wilder  (Miss.),  35  South.  875;  Stanford  v.  Eastubuchie  Lumber  Co. 
(Miss.),  36  South.  10;  Orrell  v.  Bay  Mfg.  Co.  (Miss.),  36  South. 
561.  A  lease  of  the  timber  interest  in  a  homestead  executed  be- 
fore final  proof  is  held  void  in  Millikin  &  Co.  v.  Carmichael,  134 
Ala.  623,  92  Am.  St.  Rep.  45,  33  South.  45.  And  in  MoflPatt  v. 
Bulson,  96  Cal.  106,  31  Am.  St.  Eep.  192,  SO  Pae.  1022,  it  is  held 
that  a  contract  to  sell  and  convey  lands  taken  up  under  the  homestead 
laws,  made  before  final  proof,  is  illegal  and  void.  Compare  Weber 
V.  Laidler,  26  Wash.  144,  90  Am.  St.  Eep.  726,  66  Pac  400. 


KENOYE  V.  BIIOWNT. 

[82  Miss.  607,  35  South.  163.] 

COTENANCY— Conveyance  by  One  of  Specific  Part. — If  one" 
cotenant  makes  a  conveyance  by  metes  and  bounds  of  a  part  of  the- 
common  estate,  the  deed  is  voidable  in  so  far  as  it  operates  to  the 
prejudice  of  his  cotenants,  at  their  election;  but  conveys  the  interest 
of  the  grantor  in  the  part  conveyed  as  against  him,  and  if  in  subse- 
quent partition,  that  particular  tract  is  assigned  to  the  tenant  con- 
veying, the  title  inures  by  estoppel  to  his  grantee,      (p.  646.) 

COTENANCY — Conveyance  by  One  of  Specific  Part. — A  con- 
veyance by  one  cotenant  of  a  specific  part  of  the  common  property 
by  metes  and  bounds  is  inoperative  to  impair  any  of  the  rights  of  his 
cotenants,  nor  does  it  convey  any  interest  in  any  part  of  the  com- 
mon property  not  specifically  conveyed  by  such  deed.     (p.  646.) 

E.  N.  Thomas  and  A.  J.  Rose,  for  the  appellant. 

J.  H.  Wynn,  for  the  appellees. 

«ii  WHITFIELD,  C.  J.  The  true  principle  to  be  deduced 
from  the  authorities  is  that,  where  one  tenant  in  common  make^ 
a  conveyance  by  specific  metes  and  bounds  of  a  part  of  the  com- 
mon estate,  such  deed  is  voidable  in  so  far  forth  as  it  operates 
to  the  prejudice  of  his  cotenants  at  their  election,  but  will  con- 
vey the  interest  of  the  grantor  in  the  parcels  specifically  con- 
veyed, as  against  the  grantor,  and  if,  in  the  sul)sequcnt  parti- 
tion, the  particular  tract  thua  conveyed  by  metes  and  bounds 
should  be  assigned  to  the  cotenant  conveying,  the  title  will 
inure,  by  virtue  of  the  doctrine  of  estoppel,  to  his  grantee. 
The  limitation  is  always  strictly  observed,  that  such  deed  shall 
not  be  permitted  to  operate  to  the  prejudice  of  the  cotenants  of 
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the  grantor.  There  is  one  authority  cited — Young  v.  Edwards, 
33  S.  C.  404,  26  Am.  St.  Eep.  689,  10  L.  E.  A.  55,  11  S.  E.  1066 
— which  holds  that  in  such  case  the  deed  shall  operate  to  convey 
to  the  grantee  not  simply  the  interest  of  the  grantor  in  the  lands 
specifically  conveyed  by  metes  and  bounds,  but  the  entire  interest 
of  the  grantor  in  the  whole  tract,  provided,  however,  the  land  so 
conveyed  by  metes  and  bounds  does  not  exceed,  either  in  area  or 
^^^  value,  the  aliquot  share  of  the  grantor  in  the  whole  tract; 
and  it  is  this  last  qualification  which  makes  this  authority,  if 
sound,  inapplicable  in  this  case,  since  in  this  case  the  tract  con- 
veyed by  metes  and  bounds  largely  exceeded  both  in  area  and 
value,  Mary  Brown's  aliquot  share  in  the  whole  tract.  But  the 
Mississippi  doctrine  is  as  first  stated,  and  as  set  out  in  Eichard- 
son  V.  Miller^  48  Miss.  335,  336,  to  wit:  That  in  such  cases  all 
that  the. grantee  gets  in  any  case  is  the  interest  of  the  grantor 
in  the  part  conveyed  by  metes  and  bounds.  We  understand 
Mr.  Freeman  to  approve  this  doctrine,  from  various  expressions 
cited  below.  As,  for  example  he  says  in  section  205 :  "But  in 
no  case  can  the  conveyance  of  one  tenant  in  common,  or  of  any 
less  than  all  the  cotenants,  give  the  grantee  any  greater  rights 
than  those  held  by  the  grantor  or  grantors."  And  in  section 
204  he  says:  "If,  however,  there  remain  any  states  wherein  the 
courts  really  intend  to  assert  that  a  conveyance  by  one  cotenant 
of  part  of  the  common  property  is  void,  in  any  other  sense  than 
that  such  conveyance  will  not  operate  to  diminish  or  impair  the 
rights  of  the  nonassenting  cotenants,  such  courts  are  falling 
into  the  minority,  as  the  more  recent  decisions  tend  strongly 
and  surely  toward  the  recognition  of  such  conveyance  as  a  valid 
transfer  of  all  the  grantor's  interest  in  the  property  therein  de- 
scribed, entitling  the  grantee  to  certain  rights  that  the  cotenants 
of  the  grantor  cannot  wantonly  disregard."  Xote  the  expres- 
sion, "Valid  transfer  of  all  tlie  grantor's  interest  in  the  prop- 
erty therein  described" — that  is  to  say. in  the  deed,  not  in  tlie 
whole  tract.  In  the  case  of  Gates  v.  Salmon,  35  Cal.  576,  95 
Am.  Dec.  139,  cited  by  Mr.  Freeman,  on  page  203,  in  his  work 
on  Cotenancy  and  Partition,  the  court  says :  "The  rights  tluis 
assigned  to  the  grantee  are  precisely  those  pertaining  to  tlie 
grantor  in  the  special  tract — no  greater  and  no  less.  The 
grantor,  before  his  conveyance  of  the  special  tract,  held  his  un- 
divided interest  therein  subject  to  the  contingency  of  the  loss 
of  it,  if  on  partition  of  the  general  tract  the  special  tract  should 
"^''*  be  allotted  to  one  of  his  cotenants.  The  grantee  then  ac- 
quires all  the  interest  of  his  grantor  in  the  special  tract,  and 
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that  interest  is  a  tenancy  in  the  special  tract  in  common,  with 
the  cotenants  of  his  grantor;  but  this  conveyance  did  not  sever 
the  special  tract  from  the  general  tract,  so  far  as  the  cotenants 
are  concerned,  and  the  general  tract  is  therefore  liable  to  a  par- 
tition^  so  far  as  the  cotenants  of  the  grantor  are  concerned,  as 
it  would  be  had  the  conveyance  of  the  special  tract  not  been 
made."  17  Encyclopedia  of  Law,  second  edition,  page  684, 
states  the  rule  thus :  "The  true  doctrine,  as  deduced  from  actual 
decisions,  seems  to  be  that  such  conveyances  are  absolutely  void 
as  against  cotenants  whose  rights  are  prejudiced  thereby,  and 
who  have  not  consented  to  them  or  ratified  them,  but  that,  when 
confirmed  or  assented  to  by  the  other  cotenants,  such  convey- 
ances are  valid  as  against  all  parties.  The  assent  of  the  co- 
tenant  in  such  case  need  not  necessarily  be  by  deed,  but  may  be 
inferred  from  long  acquiescence  in  the  grantee's  title.  In  any 
case  it  seems  that  a  tenant  cannot  complain  of  a  conveyance 
of  a  specific  part  of  the  common  estate  by  a  cotenant  where  his 
own  rights  are  not  injuriously  affected  thereby.  And  a  court 
of  equity  will  respect  the  rights  of  the  grantee,  so  far  as 
this  can  be  done  consistently  with  the  rights  of  the  cotenants, 
and  wherever  practicable,  will  confirm  the  title  of  the  grantee 
by  allotting  to  his  grantor  that  portion  of  the  land  conveyed." 
In  the  case  of  Stark  v.  Barrett,  15  Cal.  3G8,  Field,  C.  J.,  after- 
ward associate  justice  of  the  United  States  supreme  court,  says : 
''This  is  the  settled  law,  and  hence  a  conveyance  by  one  tenant 
of  a  parcel  of  a  general  tract  owned  by  several  is  inoperative  to 
impair  any  of  the  rights  of  his  cotenants.  The  conveyance  must 
he  subject  to  the  ultimate  determination  of  their  rights,  and 
upon  obvious  grounds.  One  tenant  cannot  appropriate  to  him- 
self any  particular  parcel  of  the  general  tract,  as,  upon  a  parti- 
lion,  which  may  be  claimed  by  the  cotenants  at  any  time,  the 
parcel  may  be  entirely  set  apart  in  severalty  to  a  cotenant.  lie 
cannot  defeat  this  possible  ^^'*^  result  whilst  retaining  his  in- 
terest, nor  can  he  defeat  it  by  the  transfer  of  his  interest.  lie 
cannot,  of  course,  invest  his  grantee  with  rights  greater  t]ian 
he  possesses.  The  grantee  must  take,  therefore,  subject  to  the 
contingency  of  the  loss  of  the  premises,  if  upon  the  partition 
of  the  general  tract  they  should  not  he  allotted  to  the  grantor. 
Subject  to  this  contingency,  the  conveyance  is  valid,  and  passes 
the  interest  of  the  grantor."  If  the  "grantee  takes  subject  to 
the  contingency  of  the  loss  of  the  preiriises,  if  upon  partiti(m 
of  the  general  tract  they  should  not  be  allotted  to  tlie  grantor," 
manifestly   the  grantee   only  gets   the  grantor's  undivided   in- 
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terest  in  the  part  embraced  in  the  deed^  and  not  his  undivided 
interest  in  the  whole  of  the  original  tract.  The  grantee  in  such 
case  must  look  to  his  grantor  on  the  warranty  in  his  deed. 
The  precise  point  is  decided  in  accordance  with  the  rule  in 
Richardson  v.  Miller,  48  Miss.  335 ;  in  Dennison  v.  Foster,  9 
Ohio,  126,  34  Am.  Dec.  429,  where  the  court  says :  "The  effect 
of  such  deed  is  to  pass  to  the  purchaser  the  grantor's  propor- 
tional interest  in  the  part  described  in  the  deed.  Tenants  mak- 
ing such  separation  of  interests  and  their  heirs  are  bound  by  it, 
especially  if  the  deed  contains  covenants  of  warranty."  And 
again,  the  point  is  decided  in  Soutter  v.  Porter,  27  Me.  405, 
where  the  court  say:  "Such  a  conveyance  of  a  tenant  in  com- 
mon, however,  cannot,  in  any  event,  operate  contrary  to  the  ex- 
pressed declarations  and  intention  of  the  parties,  to  convey  an 
estate  in  common  instead  of  an  estate  in  severalty."  This  is 
undoubtedl}^  sound.  The  grantor  meant  to  convey  an  estate 
specifically  marked  out,  by  metes  and  bounds,  in  severalty.  All 
that  the  grantor  may  get  out  of  that  particular  estate  on  sub- 
sequent partition  inures  to  his  grantee,  properly  enough,  under 
the  estoppel  arising  out  of  the  deed.  But  to  hold  that  the  gran- 
tee, when  he  loses  the  particular  tract,  will  get  his  grantor's  undi- 
vided interest  in  the  whole  of  the  original  tract,  would  be  to 
extend  the  estoppel  beyond  the  deed,  and  give  an  undivided 
^^^  interest  in  the  common  estate,  instead  of  what  was  granted 
— an  estate  in  severalty.  And  so  in  Dorn  v.  Dunham,  24  Tex. 
366,  the  court  say :  "If,  under  such  an  agreement,  the  obligor 
were  unable  to  make  title  by  reason  of  the  land  falling  to  the 
share  of  another  in  the  partition  between  the  cotenants,  the 
remedy  of  the  obligee  would  be  by  suit  for  damages  for  the 
breach  of  the  contract."  These  authorities  certainly  make  it 
clear  that  the  rule  of  Richardson  v.  Miller,  48  Miss.  335,  is  the 
sound  rule.  The  expression  in  that  opinion  that  such  a  deed 
is  void  (quoted  from  Kent)  must  be  understood  to  mean  that 
it  is  voidable  at  the  election  of  cotenants  who  wnll  be  prejudiced 
thereby.  Mr.  Freeman  is  entirely  riglit  in  saying  such  deeds 
should  not  bo  spoken  of  as  absolutely  void,  l)ut  as  voidable  at 
the  election  of  the  cotenants  whose  rights  are  prejudiced  thereby. 
In  the  case  of  Kimball  v.  Street  Ry.  Co.,  173  Mass.  152,  53  N. 
E.  274,  decided  March,  1899,  Holmes,  J.,  now  associate  justice 
of  the  supreme  court  of  the  United  States,  says  that,  whilst 
there  have  been  expressions  to  the  effect  that  such  a  deed  is  void, 
it  "seemed  to  that  court  hardly  to  need  argument  that  such  a 
deed,  accompanied  by  possession,  was  only  voidable."     We  quote 
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but  one  other  authority — the  opinion  of  Bell,  J.,  in  Whitton  v. 
AVhitton,  38  N.  H.  '  127,  75  Am.  Dec.  167 :  "He  has  an 
interest  in  the  question  whether  the  property  shall  be  divided, 
•and,  if  so,  in  what  manner,  precisely  so  much  greater  than  an 
(ordinary  tenant  in  common,  as  he  is  liable  to  have  his  entire 
interest  assigned  to  another  in  the  partition,  and  his  whole  es- 
tate defeated,  without  redress  or  compensation."  We  refer 
especially,  in  conclusion,  to  the  case  of  Worthington  v.  Staun-. 
ton,  16  W.  Va.  208,  as  containing  the  best  exposition  of  this 
whole  subject  we  have  seen  anywhere.  See,  also,  Emeric  v. 
Alvarado,  90  Cal.  456,  27  Pac.  356. 
Affirmed. 


CONVEYANCE    BY    ONE    COTENANT    OF    SPECIFIC  PAET  OF 
COMMON  PROPERTY. 

I.     Validity  of  Conveyance. 
a.     Assent  by  Cotenant. 
II.     Effect  as  Against  G-rantor, 

a.  As  Estoppel. 

b.  What  Interest  Passes. 
m.    Effect  on  Purchaser. 

a.  Generally. 

b.  Rights  as  Cotenant. 

c.  Partition  and  Rights   Thereunder. 

1.     Validity  of  Conveyance. 

Undoubteflly,  aufhority  is  not  wanting  among  the  earlier  cases  to 
sustain  the  proposition  that  a  conveyance  by  metes  and  bounds  of  a 
portion  of  the  common  estate  by  one  tenant  in  common,  is  void,  and 
not  merely  voidable  at  the  election  of  the  cotenant.  Such  was  the 
express  holding  in  Duncan  v.  Sylvester,  24  Me.  482,  41  Am.  Dec. 
400.  Expressions  in  other  cases  fully  sustain  this  rule.  Thus,  in 
Marshall  v.  Ti-umbull,  28  Conn.  185,  it  was  said:  "Now,  it  is  well 
settled  that  one  tenant  in  common  can  neither  t^ell  nor  encumber  any 
part  of  the  estate  by  metes  and  bounds  so  as  to  prevent  such  a  division 
or  distribution  as  would  give  the  other  tenants  in  common  an  unen- 
cumbered title  to  the  part  thus  sold  or  encumbered.  Deeds  and  other 
conveyances  of  such  property  are  not  merely  inoperative  against 
the  rights  of  the  other  tenants  when  a  partition  is  made,  but  they 
are  undoubtedly  void,  and  the  other  coteuants  may  at  all  times  so 
treat  them."  In  Griswold  v.  Johnson,  5  Conn.  36;!,  the  court  said: 
"The  deed  of  this  common  estate  by  metes  and  bounds,  the  one  ten- 
ant in  common  then  attempting  to  make  a  partition  of  the  property 
without  any  co-operation  of  the  other,  is  undoubtedly  void."  Other 
authorities  are  to  the  same  effect:  Porter  v.  Hill,  9  Mass.  34,  6  Am. 
Dec.  22;   Blossom  v.  Brightuian,  21  Pick.  285;   Peabody  v.  Mluot,  24 
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Pick.  328;  Boston  Franklinite    Co.  v.  Conclit,  19  N.  J.  Eq.  401;  Smith 
V.  Benson,  9  Vt.  138,  31  Am.  Dec.  614. 

The  rule  thus  broadly  stated  will  not  stand  the  test  of  time  and 
authority,  because  the  proposition  maintained  in  the  great  majority 
of  the  cases  is  that  a  tenant  in  common  cannot  convey  a  distinct 
portion  of  the  estate  by  metes  and  bounds  to  the  prejudice  of  his  co- 
tenants  or  their  assigns,  and  that,  as  to  them,  such  deed  is  inoperative 
and  voidable  at  their  election,  and  many  of  such  cases  expressly  hold 
that  such  deed  binds  the  grantor  therein  by  way  of  estoppel.  The 
general  rule  is,  that  a  conveyance  by  one  tenant  in  common  of  a  spe- 
cific part  of  t'he  common  property  by  metes  and  bounds  to  a  stranger 
can  have  no  legal  effect  or  operation  to  the  prejudice  of  the  cotenant 
of  the  grantor;  but  such  conveyance  is  valid  as  between  the  parties 
to  it,  although  not  binding  on  cotenants  not  joining  in  or  assenting 
thereto  as  to  whose  interests  it  is  prejudicial:  Gates  v.  Salmon,  85 
Cal.  576,  95  Am.  Dec.  139;  Hartford  etc.  Ore  Co.  v.  Miller,  41  Conn. 
112;  Varnum  v.  Abbot,  12  Mass.  474,  7  Am.  Dec.  87;  Phillips  v. 
Tudor,  10  Gray,  78,  69  Am.  Dec.  306;  Eichardson  v.  Miller,  48  Miss.  311; 
Jeffers  v.  Eadcliff,  10  N.  H.  242;  Great  Falls  Co.  v.  Worster,  15  N.  H. 
412;  Whitton  v.  Whitton,  38  N.  H.  127,  75  Am.  Dec.  163;  Holcomb  v. 
Coryell,  11  N.  J.  Eq.  549;  Boston  etc.  Co.  v.  Condit,  19  N.  J.  Eq.  394; 
Crocker  v.  Tiffany,  9  E.  I.  505;  Jewett  v.  Stockton,  3  Yerg.  492,  24 
Am.  Dec.  594;  McKey  v.  Welch,  22  Tex.  390;  Dorn  v.  Dunham,  24  Tex. 
366;  Good  v.  Combs,  28  Tex.  35;  Worthington  v.  Staunton,  16  W.  Va. 
208.  Many  cases  hold  that  a  conveyance  of  a  specific  portion  of 
common  lands  by  one  cotenant,  or  by  any  number  of  them  less  than 
the  whole,  is  not  void,  but  cannot  be  made  operative  to  the  prejudice 
of  the  cotenants  not  uniting  in  the  conveyance:  Gates  v.  Salmon,  35 
Cal.  576,  95  Am.  Dec.  139, 

A  conveyance  by  one  tenant  in  common  of  his  interests  in  distinet 
parcels  of  the  common  estate  is  valid  as  between  the  parties  to  it, 
although  it  will  not  bind  his  cotenants  to  whose  interests  it  is 
prejudicial:  Crocker  v.  Tiffany,  9  E.  I.  505.  A  conveyance  made  by 
one  of  several  cotenants  purporting  to  convey  a  specific  part  of  the 
common  property  is  not  void:  Young  v.  Edwards,  33  S.  C.  404,  26 
Am.  St.  Eep.  689,  11  S.  E.  1066,  10  L.  E.  A.  55.  And  such  convey- 
ance will  be  respected  in  so  far  as  it  may  be  consistent  with  the 
rights  of  the  other  cotenants:  Camoron  v.  Thurmond,  56  Tex.  22; 
Wells  V.  Hardenburg,  11  Tex.  Civ.  App.  3,  30  a.  W.  702.  The  general 
rule,  as  sustained  by  all  of  the  late  cases,  is  thus  stated  in  Youucr  v. 
Edwards,  33  S.  C.  404,  26  Am.  St.  Eep.  691,  11  S.  E.  1066,  10  L.  E.  A. 
55:  "We  see  no  reason  why  a  conveyance,  which  purports  to  describe 
by  metes  and  bounds  the  portion  of  the  common  property  which  the 
grantor  intends  to  convey,  is  not  valid  as  between  the  parties  to  such 
a  deed.  Of  course  such  a  conveyance  will  not  be  allowed  to  operate  to 
the  prejudice  of  the  rigiits  and  interests  of  the  other  cotenants,  but 
w^here  it  can  be  given  full  effect  witliout  injury  to  the  other  cotenants 
there  is  no  reason  why  it  should  not  be  sustained.    Such  we  understand 
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to  be  the  view  sustained  by  the  weight  of  the  authorities  elsewhere." 
At  the  most,  a  deed  by  a  cotenant  of  a  specific  portion  of  the  entire 
tract  by  metes  and  bounds  purporting  to  convey  the  fee  therein  to  a 
stranger,  is  voidable,  only  when  it  is  prejudicial  to  the  interests  of 
the  other  cotenants:  Kimball  v.  Commonwealth  etc.  Ry.  Co.,  173 
Mass.  152,  53  N.  E.  274,  In  Barnhart  v.  Campbell,  50  Mo.  597,  it  is 
held,  against  the  whole  current  of  authority,  as  we  conceive,  that 
a  conveyance  of  his  interests  in  the  common  property  by  metes  and 
bounds  by  a  tenant  in  common  is  valid,  even  as  to  his  cotenant, 
and  it  is  therein  said  that  the  statute  of  partition  prevents  any  in- 
justice. 

a.  Assent  by  Cotenant. — Undoubtedly  a  conveyance  of  his  inter- 
est in  the  common  estate  by  a  tenant  in  common  by  metes  and 
bounds  of  part  of  the  land  is  good  and  valid,  if  the  other  tenants 
in  common  assent  thereto,  or  confirm  or  ratify  such  conveyance: 
Hartford  etc.  Ore  Co.  v.  Miller,  41  Conn.  112.  Such  conveyance  be- 
comes operative  and  passes  the  land  to  the  grantee  by  metes  and 
bounds  if  the  other  cotenants,  before  partition,  confirm  and  ratify 
it,  and  after  partition  if  that  portion  is  allotted  to  the  purchaser 
thereof,  and  in  either  case  such  deed  will  convey  all  of  the  interest 
of  the  grantor  and  will  be  binding  on  him  and  also  on  the  grantee: 
Worthington  v.  Staunton,  16  W.  Va.  209.  Such  assent  need  not  be  by 
deed,  and  may  be  inferred  from  any  act  which  shows  an  acquiescence 
in  the  title  of  the  purchaser.  Doubtless  such  assent  would  be  in- 
ferred from  a  silence  of  thirty  years,  during  which  time  the  inter- 
ests of  the  original  cotenants  have  been  conveyed  to  strangers: 
Goodwin  v.  Keney,  49  Conn.  563.  If  all  the  cotenants  give  convey- 
ances at  different  times  of  the  common  property  in  specific  parcels 
by  metes  and  bounds  to  the  same  person,  their  several  assent  is  im- 
plied, and  the  conveyances  taken  together  constitute  a  valid  title, 
and  the  same  principle  seems  to  apply  if  the  several  interests  of  the 
cotenants  are  taken  at  different  times  in  execution  or  compulsory 
proceedings:  Stevens  v.  Norfolk,  46  Conn.  227;  Butler  v.  Wornier,  25 
Mich.  53,  12  Am.  Eep.  218. 

II.     Effect  as  Against  Grantor, 

a.  As  Estoppel. — The  rule  as  sustained  by  the  great  weight  of 
authority  is,  that  although  a  conveyance  by  one  joint  tenant  or 
tenant  in  common  of  a  specific  part  of  the  common  property  by 
metes  and  bounds  to  a  stranger,  whether  the  conveyance  is  by 
deed  or  by  the  levy  of  an  execution,  cannot  have  the  effect  of 
prejudicing  the  rights  or  interests  of  his  cotenant,  yet  such  con- 
veyance will  operate  as  an  estoppel  against  the  grantor  and  those 
claiming  under  him:  Varnum  v.  Abbot,  12  Mass,  474,  7  Am.  Dec. 
87;  Eichardson  v.  Miller,  48  Miss.  311;  Ilolcomb  v.  Coryell,  11  N. 
J.  Eq,  548;  Dennison  v.  Foster,  9  Ohio,  126,  34  Am.  Dec.  429;  Mc- 
Key  V.  Welch,  22  Tex.  390;  Cox  v.  McMullin,  14  Gratt.  82;  Worth- 
ington  v.   Staunton,    16    W,   Va.    2U8.     If   a   cotenant    undertakes   to 
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convey  the  whole  title  to  a  specific  tract  out  of  the  common  prop- 
erty, his  conveyance  is  not  void,  but  operates  as  an  alienation  of 
all  his  right  and  interest  in  such  tract,  and  he  is  estopped  as  against 
his  grantee  from  denying  that  he  owned  a  less  interest  than  his 
deed  purports  to  convey,  and  any  interest  acquired  by  him  therein 
upon  allotment  in  partition  inures  to  his  grantee:  Emeric  v.  Alvarado, 
90  Cal.  444,  27  Pac.  356, 

b.  What  Interest  Passes. — Although  a  tenant  in  common  cannot 
work  a  division  of  the  common  property  by  conveyance  of  his 
share  by  a  deed  by  metes  and  bounds,  yet  such  a  conveyance, 
especially  if  accompanied  with  covenants  of  warranty,  will,  as 
against  him,  be  treated  as  a  conveyance  of  his  entire  interests  in  the 
common  land:  Gates  v.  Salmon,  35  Cal.  576,  95  Am.  Dec.  139; 
Emeric  v.  Alvarado,  90  Cal.  444,  27  Pac.  356;  Warthen  v.  Siefert,  139 
Ind.  233,  38  N.  E.  464;  Hunt  v.  Crowell,  2  Edm.  Sel.  Cas.  385;  Denni- 
son  v.  Foster,  9  Ohio,  126,  34  Am.  Dec.  429;  Young  v.  Edwards,  33  S. 
C.  404,  26  Am.  St.  Rep.  689,  11  S.  E.  1066,  10  L.  K.  A.  55;  Wells  v. 
Heddenberg,  11  Tex.  Civ.  App.  3,  30  S.  W.  702;  Cox  v.  McMullin,  14 
Gratt.  82.  If  one  tenant  in  common  conveys  his  interest  in  un- 
divided real  estate  by  metes  and  bounds,  such  conveyance  will  pass 
all  his  title  therein  within  the  boundaries  described  in  the  deed: 
Crook  V.  Vandervort,  13  Xeb.  505,  14  N.  W.  470.  A  deed  by  a 
tenant  in  coninion  conveying  a  specific  number  of  acres,  undivided 
in  a  tract  described,  is  not  void  for  uncertainty,  but  is  an  effectual 
conveyance  of  such  a  proportion  of  the  tract  as  the  whole  number 
of  acres  conveyed  bears  to  the  whole  number  of  acres  in  the  tract 
and  entitles  the  grantee  to  all  the  rights  and  remedies  incident  to 
the  tenancy  in  common:   Gratz  v.  Land  etc.  Co.,  82  Fed.  381. 

III.     Effect  on  Purchaser. 

a.  Generally. — One  joint  tenant  or  a  tenant  in  common  of  lands 
may  convey  his  interest  in  a  particular  portion  by  specific  metes 
and  bounds,  and  the  grantee's  title  is  good  and  valid  as  against  his 
grantov  and  all  other  persons  except  his  cotenant  and  his  heirs  and 
assigns,  if  to  their  prejudice:  Stark  v.  Barrett,  15  Cal.  062;  Frost 
V.  (\irtis,  172  Mass.  402,  52  N.  E.  515;  McEIroy  v.  McLcay,  71  A"t. 
396,  45  Atl.  898. 

b.  Rights  as  Cotenant. — Without  doubt  one  tenant  in  common 
owning  an  undivided  interest  in  real  estate,  cannot  convey  to  a 
stranger  a  specific  portion  of  the  common  tract,  and  put  the  pur- 
chaser in  exclusive  possession  of  the  particular  part  thus  conveyed: 
Mattox  V.  Hightshue,  39  Ind.  95;  Shepardson  v.  Eowland,  28  Wis. 
108.  The  grantee  from  such  cotenant,  however,  acquires  under  such 
a  conveyance  all  the  interest  of  his  grantor  in  the  common  property, 
which  interest  is  a  tenancy  in  the  special  tract  with  the  cotenants  of 
his  grantor:  Gates  v.  Salmon,  35  Cal.  576,  95  Am.  Dec.  139;  Emeric 
V.  Alvarado,  90  Cal.  444,  27  Pac.  350.  Such  grantee  is  entitled  to 
all  the   rights  and   remedies   incident   to   a   tenancy  in  common   until 
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partition:  Gratz  v.  Land  etc.  Co.,  82  Fed.  381,  40  L.  E.  A.  393;  March 
V.  Huyter,  50  Tex.  243;  Cox  v.  McMullin,  14  Gratt.  82. 

c.  Partition  and  Eights  Thereunder. — A  conveyance  by  one  ten- 
ant in  common,  of  a  special  portion  of  common  premises  does  not 
sever  the  special  tract  from  the  general  tract  of  which  it  is  a  part, 
so  far  as  the  cotenants  of  the  grantor  are  concerned,  and  as  regards 
them,  the  whole  tract  is  subject  to  partition  the  same  as  it  would 
be  had  the  conveyance  of  the  segregated  tract  not  been  made:  Gates 
V.  Salmon,  35  Cal.  576,  95  Am.  Dee.  139.  The  deed  of  a  cotenant 
of  a  segregated  portion  of  the  land  held  in  common,  describing  it  by 
metes  and  bounds,  cannot  in  any  way  operate  to  the  prejudice  of 
the  other  tenants  in  common,  and  they  have  the  right  to  have  the 
land  partitioned  unaffected  by  such  conveyance:  Worthington  v. 
Staunton,  16  W.  Va.  208.  While  a  cotenant  has  no  power  to  divert 
the  title  of  his  cotenants  by  selling  a  specific  part  of  the  undivided 
common  property  to  their  prejudice,  yet  a  court  of  equity  will  pro- 
tect such  purchaser,  if  it  can  be  done  without  injury  to  the  other 
cotenants,  by  setting  apart  to  the  grantee  of  one  cotenant  the  particu- 
lar tract  purchased:  Emeric  v.  Alvarado,  90  Cal.  444,  27  Pac.  356; 
Young  V.  Edwards,  33  S.  C.  404,  26  Am.  St.  Eep.  689,  11  S.  E.  1066,  10 
L.  R.  A.  55;  Camoron  v.  Thurmond,  56  Tex.  22;  Furrh  v.  Winston,  66 
Tex.  521,  1  S.  W.  527;  Wells  v.  Heddenberg,  11  Tex.  Civ.  App.  3,  30  S. 
W.  702;  Cox  v.  McMullin,  14  Gratt.  82;  Worthington  v.  Staunton, 
16  W.  Va.  208.  And  if  a  tenant  in  common  conveys  with  covenant 
of  v/arranty  a  segregated  part  of  the  common  property  by  metes  and 
bounds,  and  upon  partition  a  materia]  part  of  the  land  thus  con- 
veyed is  allotted  to  the  other  cotenants,  so  that  the  purchaser  does 
not  receive  the  substantial  inducement  to  his  contract  of  purchase, 
a  court  of  equity  may  cancel  and  annul  such  deed  and  place  the 
parties  in  statu  quo:  Worthington  v.  Staunton,  16  W.  Va.  208.  On 
partition  the  granting  cotenant  is  estopped  to  deny  that  he  conveyed 
a  less  interest  than  the  entire  title  to  the  specific  tract  conveyed 
by  him:  Wells  v.  Heddenberg,  11  Tex.  Civ.  App.  3,  30  S.  W.  702. 
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BALL  V.  SLEDGE. 
[82  Miss.  749,  35  South.  447.] 

REPLEVIN— Jurisdiction.— The  Affidavit  Rectuired  by  Statute 
as  a  Basis  for  Replevin  Fixes  the  Jurisdiction  of  the  court  as  re- 
gards the  value  of  the  property,  unless  it  is  shown  that  a  false  valua- 
tion was  made  for  the  purpose  of  conferring  jurisdiction,     (p.  655.) 

LANDLORD  AND  TENANT— Lien  of  Landlord  as  Against 
Purchaser. — A  landlord  has  a  lien  on  all  the  agricultural  products 
raised  on  the  leased  premises  to  secure  his  rent  and  supplies  fur- 
nished, and  such  lien  may  be  successfully  asserted  not  only  on  the 
products  themselves,  but  also  against  the  purchaser  thereof  with  or 
without  notice  of  such  lien.     (pp.  655,  656.) 

PAYMENT  IN  PROPERTY  Subject  to  Lien— Right  to  Repay- 
ment.— One  who  receives  an  agricultural  product  from  a  debtor  and 
applies  its  proceeds  to  the  satisfaction  of  an  existing  debt,  giving 
receipts  therefor,  if  afterward  forced  to  pay  such  proceeds  to  a 
landlord  or  one  holding  a  paramount  lien  on  the  product  sold,  is 
entitled  to  demand  and  enforce  repayment  from  his  debtor,     (p.  656.) 

LANDLORD  AND  TENANT — Lien  of  Landlord— Products  Out 
of  State. — The  lien  of  the  landlord  for  rent  and  advances  on  agri- 
cultural products  raised  on  the  leased  premises,  does  not  follow  such 
products  out  of  the  state.  One  who  purchases  them  outside  the 
state  with  notice  of  the  landlord's  lien  is  not  liable  to  him.     (p.  656.) 

Moore  &  Clark,  for  the  appellants. 

Sillers  &  Owen^  for  the  appellee. 

''^•^  TEULY,  J.  The  first  instruction  given  for  appellee  told 
the  jury  that,  if  they  believed  from  the  evidence  that  the  value 
of  the  property  involved  exceeded  two  hundred  dollars  at  the 
date  of  the  institution  of  the  suit,  they  should  find  for  the 
defendant.  This  was  fatal  error.  Section  3707  of  the  Code  of 
1892,  stating  how  the  action  of  replevin  shall  be  commenced, 
wrought  a  radical  change  in  section  2G13,  the  corresponding 
section  of  the  Code  of  1880.  This  amendment  and  enlargement 
Avas  intended  to  provide  an  easy  plan  by  which  the  rights  of 
parties  litigant  might  he  speedily  and  finally  determined.  The 
rigidity  of  the  technical  rules  in  matters  of  procedure  was  re- 
laxed, and  a  simple  method  devised  for  the  commencement  of  the 
action.  Under  section  3707,  the  plaintiff  file-;  an  affidavit  in 
statutory  form,  stating  therein  the  residence  '"'^  of  the  defend- 
ant, the  location  of  the  property,  and  his  valuation  thereof, 
whereupon  the  officer  taking  the  affidavit  makes  the  writ  re- 
turnable to  the  proper  court,  whether  of  his  own  or  another 
county.  The  venue  is  fixed  by  the  residence  of  the  defendant 
or  location  of  property^  and  the  jurisdiction  by  the  value  of  the 
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property  as  these  are  set  out  in  the  affidavit;  and  the  jurisdic- 
tion of  the  court^  thus  fixed,  can  only  be  defeated  by  proving  a 
different  venue,  or  by  showing  that  a  false  valuation  of  the 
property  was  made  on  "purpose  to  confer  jurisdiction."     On 
.this  point,  section  649  of  the  Code  of  1892   applies  to  justice  of 
the  peace  as  well  as  circuit  courts.     It  is  true,  as  decided  in 
Biddle  v.  Paine,  74  IVIiss.  494,  21  South.  250,  that  the  value  of 
the  property  is  the  test  of  jurisdiction  in  actions  of  replevin; 
but,  as  value  is  only  a  question  of  estimation,  varying  as  the 
individual  judgments  of  men  may  differ,  the  valuation  fixed  by 
the  pleadings  is  primarily  accepted  as  true.     It  is  also  true  that 
the  jurisdiction  of  the  court  thus  acquired  may  be  defeated,  and 
the  plaintiff  nonsuited  in  consequence;  but,  in  order  to  do  this, 
conflicting  testimony  as  to  the  value  of  the  property  involved  is 
not  sufficient.     The  proof  must  go  further,  and  show  that  the 
valuation  was  knowingly  and  purposely  falsely  magnified  or 
diminished  in  order  to  avoid  the    constitutional  limitations  of 
jurisdiction.     Any  other  rule,  as  pointed  out  in  Fenn  v.  Har- 
rington, 54  Miss.  733,  would  work  hardship  to  the  litigant  who 
lionestly  over  or  under  estimates  the  value  of  the  property  in- 
volved, or  whose  valuation  differed  from  that  of  other  witnesses, 
or  from  the  conclusion  arrived  at  by  the  justice  of  the  peace  or 
the  jury.     The  jurisdiction  of  the  courts  was  not  intended  to 
be  left  as  a  matter  of  conjecture,  to  be  acquired,  and  liable  to 
be    defeated,  by    honest    differences    upon  a    mere    matter  of 
opinion.     This  rule  was  not  correctly  stated  by  the  first  instruc- 
tion for  the  appellee.     The  jurisdiction  of  the  court  was  not 
dependent  upon  what  conclusions  as  to  value  the  jury  might 
arrive  at  from  the  proof  on  the  trial  in  the  circuit  court,  and  the 
''^^  question  of  value  was  not  for  the  consideration  of  the  jury 
in  this  connection.     If  it  should  become  manifest  during  the 
progress  of  a  trial  that  a  court,  for  any  cause,  was  without  juris- 
diction, the  presiding  judge  should  so  decide,  and  dismiss  the 
case.     The  question  was.  not  what  the  jury  believed  the  prop- 
erty to  be  worth,  but,  did  the  appellants  knowingly  underesti- 
mate the  value  for  the  purpose  of  vesting  the  justice  of  the 
peace  with  jurisdiction?     In  this  view,  there  was  no  testimony 
which  warranted  the  giving  of  this  instruction. 

The  second  instruction  given  for  appellee  was  also  erroneous. 
It  is  well  settled  that  the  landlord  has  a  prime  lien  on  all  the 
agricultural  products  raised  on  the  leased  premises,  to  secure 
his  rent  and  supplies  for  the  current  year;  and  this  lion  may 
be  successfully  asserted,  not  only  on  the  products  themselves. 
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but  against  the  purchaser  thereof,  in  this  state  whether  with 
or  without  notice  of  the  existence  of  the  lien.  In  the  instant 
case  it  is  admitted  that  appellants  had  actual  notice  of  the  rela- 
tion of  landlord  and  tenant  which  existed  between  appellee,  as 
tenant,  and  Williamson,  as  landlord.  Consequently,  the  land- 
lord could  have  legally  asserted  his  lien  for  rent  in  arrears 
against  appellants  for  the  value  of  all  cotton  produced  on  the 
leased  premises,  received  by  them  in  this  state  from  the  tenant. 
The  sole  question  for  consideration,  therefore,  was  what  amount, 
if  any,  was  legally  due  by  appellee  to  his  landlord,  William- 
son, on  his  rent  note.  Whatever  this  amount,  appellants  were 
liable  therefor,  to  the  extent  of  the  value  of  the  cotton  received 
by  them  in  this  state;  and,  having  paid  it,  they  could  right- 
fully subtract  it  from  the  net  proceeds  of  the  cotton  which 
they  had  credited  on  Sledge's  indebtedness  to  them,  and  pro- 
ceed to  collect  the  balance  then  due  them  as  provided  by  the 
terms  of  the  deed  of  trust  which  they  hold.  The  fact  that  the 
agent  of  appellants  had,  through  mistake,  given  appellee  a  full 
receipt,  and  had  canceled  and  surrendered  the  trust  deed,  did 
not  alter  the  legal  status  of  aifairs.  One  who  receives  cotton 
'^^'^  from  a  debtor^  and  applies  the  proceeds  thereof  to  the  satis- 
faction of  an  existing  indebtedness,  and  gives  receipts  therefor, 
if  afterward  forced  to  pay  such  proceeds  to  one  holding  a  para- 
mount lien  on  the  cotton,  is  not  deprived  of  his  right  to  demand 
and  enforce  repayment  from  his  debtor.  The  property  in  con- 
troversy is  subject  to  the  trust  deed  of  appellants  for  whatever 
amount  was  legally  due  Williamson  by  Sledge  as  rent,  and 
which  was  paid  by  appellants  out  of  the  cotton  liable  therefor. 

The  second  instruction  refused  for  appellants  correctly  stated 
the  law  herein  announced,  and  it  should  have  been  given. 

Tlie  third  instruction  asked  by  appellants  was  correctly  re- 
fused. It  was  decided  in  Millsaps  v.  Tate,  75  Miss.  150,  21 
South.  6G3,  upon  a  case  strikingly  similar  to  the  one  here 
presented,  that  the  lien  granted  landlords  by  our  law  did  not 
attach  to  cotton  sliipped  out  of  the  state,  and  the  purchaser  was 
not  liable,  even  where  he  had  actual  notice  of  tlie  existence  of 
the  lien.  The  fact  that  appellants  paid  the  landlord  a  portion 
of  the  proceeds  of  cotton  received  beyond  the  confines  of  the 
state  does  not  alter  the  controlling  legal  principle.  The  record 
does  not  show  that  the  payment  was  made  by  the  direction  of 
the  tenant,  and  appellants  in  this  case  are  not  asserting  any 
rights  as  assignees  of  the  landlord. 
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Upon  the  record  here  presented,  the  measure  of  appellants' 
rights  is  the  amount  of  rent,  if  any,  due  Williamson  by  Sledge, 
and  paid  by  appellants,  to  the  value  of  the  cotton  received  by 
them  in  this  state. 

Eeversed  and  remanded. 


The  Right  of  a  Landlord  to  reserve  the  title  to  or  a  lien  on  the 
crops  to  be  raised  by  his  tenant  is  considered  in  De  Vaugh  v.  Howell, 
82  Ga.  336,  9  S.  E.  173,  14  Am.  St.  Rep.  162,  and  note;  Brown  v.  Neil- 
son,  61  Neb.  765,  87  Am.  St.  Rep.  525,  86  N.  W.  498,  54  L.  R.  A.  328. 
It  has  been  held  that  a  purchaser  from  a  tenant  of  crops  subject  to  a 
landlord's  lien  for  rent  is  liable  to  the  landlord  for  the  unpaid  rents  to 
the  extent  of  the  value  of  the  crops  purchased,  although  he  had  no 
notice  of  the  lien:  Note  to  Almand  v.  Scott,  12  Am.  St.  Rep.  244.  But 
see  Rogers-Ruger  Lumber  Co.  v.  Murray,  115  Wis.  267,  95  Am.  St. 
Rep.  901,  91  N.  W.  657,  59  L.  R.  A.  737.  As  to  the  continuance  of  a 
statutory  lien  on  logs  after  their  removal  from  the  state,  see  North 
Pac.  Lumber  Co.  v.  Lang,  28  Or.  246,  52  Am.  St.  Rep.  780,  42  Pac.  799. 
Am.   St.  Rep.,  Vol.  100—42 
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PITTSBURG,  CmCINKATI,  CHICAGO  AND  ST.  LOUIS 
RAILWAY  COMPANY  v.  LYNCH. 

[69  Ohio  St.  123,  68  N.  E.  703.] 

NEGLIGENCE — Bescuer  of  Person  in  Peril  from,  may  Recover 
Notwithstanding  His  Contributory  Negligence. — If  a  person  is  placed 
in  great  peril  through  the  negligence  of  a  railway  corporation,  and 
his  rescue  is  attempted,  resulting  in  injury  to  the  rescuer,  he  may 
recover  of  the  corporation  if  his  attempt  is  not  made  under  cir- 
cumstances or  in  a  manner  constituting  rashness  or  recklessness, 
though  the  person  rescued  was  guilty  of  such  contributory  negligence 
that  he  could  not  have  recovered  had  he  been  injured,      (p.  661.) 

MASTER  AND  SERVANT— Injury  to  Servant  in  Attempting 
a  Rescue. — If  a  person  is  put  in  great  peril  through  the  negligence 
of  a  master  or  his  servants,  and  another  servant  attempts  a  rescue 
and  is  injured  thereby,  his  right  to  recover  for  such  injury  is  not 
unfavorably  affected  by  the  fact  that  he  was  an  employe  of  the 
master,     (p.  661.) 

Action  against  the  defendant  railroad  company  by  Lynch, 
who  had  been  in  its  employ  as  a  watchman.  While  in  the 
performance  of  his  duties,  he  observed  a  woman  in  great  peril 
from  a  caboose  which,  without  warning,  had  been  kicked  over 
a  crossing  in  a  village.  She  was  apparently  unconscious  of 
the  approach  of  the  car  and  in  imminent  danger  of  being  run 
down  by  it.  While  there  was  evidence  of  the  negligence  of 
the  railway,  there  was  also  testimony  tending  to  show  that  the 
woman  was  guilty  of  contributory  negligence.  She  was  rescued 
by  the  watchman  who  was  himself  caught  and  severely  injured 
by  the  caboose.  The  court  instructed  the  jury  as  follows : 
"The  plaintiff  claims  that  he  was  struck  by  a  car  and  injured 
while  he  was  in  the  act  of  rescuing  a  woman  from  danger  and 
saving  her   life.     To   hold   the   railroad   company   responsible 

(C58) 
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in  damages  for  this  injury,  it  must  be  shown  that  the  woman 
was  in  danger  of  being  run  over  and  injured  by  the  approach- 
ing car,  and  that  such  danger  was  caused  or  created  by  the 
negligence  of  the  railroad  company,  and  that  in  making  an 
effort  to  rescue  the  woman  the  plaintiff  was  not  guilty  of  con- 
tributory negligence.  These  are  questions  of  fact  which  it 
will  be  your  duty  to  determine  from  the  evidence. 

"If  you  find  that  the  peril  to  which  the  woman  was  exposed 
was  caused  by  such  negligence  of  the  company,  you  will  then 
inquire  whether  the  plaintiff,  Lynch,  in  passing  onto  the  track 
and  attempting  to  rescue  the  woman  was  guilty  of  contributory 
negligence. 

"The  law  will  not  impute  negligence  to  an  effort  to  pre- 
serve human  life  unless  made  under  such  circumstances  as  to 
constitute  rashness  in  the  judgment  of  prudent  persons.  If 
the  plaintiff  believed,  and  had  good  reason  to  believe,  that  he 
could  save  the  life  of  the  woman  without  serious  injury  to 
himself,  the  law  wull  not  impute  to  him  blame  for  making 
the  effort.  The  attending  circumstances,  as  shown  by  the  evi- 
dence, must  be  regarded;  the  alarm,  the  excitement  and  con- 
fusion, if  you  iind  any  to  have  existed  on  said  occasion ;  the  un- 
certainty, if  any,  as  to  the  proper  move  to  be  made ;  the  prompt- 
ness, if  any,  required,  and  what  liability  to  mistake  as  to  the 
best  course  to  pursue.  All  these  circumstances,  as  shown  by 
the  evidence,  may  be  considered  by  you  in  determining  whether, 
under  the  peculiar  circumstances  of  this  case,  the  plaintiff 
was  in  the  exercise  of  ordinary  care  at  the  time  he  received  his 
injuries." 

Verdict  and  judgment  for  the  plaintiff,  which,  on  appeal  to 
the  circuit  court,  was  affirmed. 

Dunbar  &  Sweeney  and  T.  D.  Healea,  for  the  plaintiff  in 
error. 

T.  H.  Loller  and  D.  A.  Hollingsworth,  for  the  defendant  in 
error. 

^^^  SHAIJCK,  J.  With  respect  to  the  general  instructions 
given  to  the  jury  upon  the  subjects  of  negligence  and  the  meas- 
ure of  recovery  it  is  sufficient  to  say  that  they  were  in  substantial 
accordance  with  the  familiar  cases.  But  regarding  the  peculiar 
circumstances  of  the  case,  counsel  for  the  company  insist  that 
the  rescuer  could  not  recover  for  the  injury  to  him  if  tlie  person 
rescued  was  in  peril  because  of  such  contributory  negligence  on 
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her  part  as  would  have  prevented  a  recovery  by  her  if  she  had 
been  injured.     The  trial  judge  was  not  requested  to  give  to  the 
jur}''  an  instruction  embracing  that  view  of  the  law;  but  the 
verdict  for  the  plaintiff  appears  to  have  been  returned  without 
regarding  the  evidence  tending  to  show  negligence  on  her  part, 
and  it  is  assumed  that  this  was  in  accordance  with  the  instruc- 
tion given  that  the  law  will  not  impute  negligence  to  one  at- 
tempting to  save  ^^^  human  life  unless  the  attempt  is  made 
under  such  circumstances,  or  in  such  a  manner,  as  to  constitute 
rashness  or  recklessness.     The  jury  had  been  told  in  another 
portion  of  the  charge  that  there  is  no  presumption  of  negligence 
against  either  party,  and  they  perhaps  understood  the  word 
''impute"  to  be  used  in  its  theological  sense,  and  the  instruction 
to  signify  that  his  right  of  action  was  not  affected  by  her  negli- 
gence.    This  portion  of  the  charge  was  given  in  the  language 
of  this  court  in  Pennsylvania  E.  E.  Co.  v,  Langendorf,  48  Ohio 
St.  316,  29  Am.  St.  Eep.  553,  28  X.  E.  172,  73  L.  E.  A.  190, 
but  it  is  insisted  that  the  case  cited  and  the  present  case  are 
distinguishable  by  the  two  facts  that  the  person  whose  rescue 
was  there  attempted  was  an  infant  incapable  of  negligence,  while 
here  she  was  chargeable  with  the  consequences  of  her  conduct; 
and  Langendorf  was  a  stranger  to  the  company,  while  the  plain- 
tiff in  the  present  case  was  its  employe.     Obviously,  the  cases 
present  the  suggested  diiferences  of  fact.     Are  those  differences 
of  legal  significance?     Apparent  support  is  given  to  the  view 
presented  by  counsel  for  the  company  by  commentators  whose 
conclusions  have  been  affected    by  misconceptions  of  the  three 
cases  which  they  cite:  Evansville  etc.  E.  E.  Co.  v.  Hiatt,  17  Ind. 
102;  Donahoe  v.   Wabash  etc.  Ey.  Co.,  83  Mo.  5G0,  53  Am. 
Eep.  59-i;  Sann  v.  H.  W.  Johns  Mfg.  Co.,  16  App.  Div.  252, 
44  N".  Y.  Supp.  641.     In  none  of  these  cases  was  the  judgment 
placed  upon  the  ground  that  the  person  whose  rescue  was  at- 
tempted had  been  guilty  of  negligence  which  was  contributory 
merely,  but  that  his  was  the  only  negligence  which  the  case 
presented — that  the   defendant  had  not  been  negligent.     The 
cases  were  determined  upon  the  self-evident  proposition  that 
an    action   of  negligence   cannot    be   prosecuted    successfully 
against  one  who  has  not  been  negligent.     In  the  present  case 
the  jury  were  distinctly  instructed  that  their  ^•^"*  verdict  must 
be  for  the  company  unless  the  evidence  showed  that  it  had  been 
negligent   as  charged   in  the   petition.     The   view   of   the   law 
which  was  given  to  the  jury  in  the  present  case  was  expressed 
by  Grover,  J.,  in  Eckert  v.  Long  Island  E.  E.  Co.,  43  N.  Y. 
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502,  3  Am.  Eep.  721.  It  has  boon  adopted  in  Pennsylvania 
R.  R.  Co.  V.  Langendorf,  48  Ohio  St.  316,  29  Am.  St.  Rep.  553, 
28  N".  E.  172,  13  L.  R.  A.  190,  and  in  many  other  cases.  It 
is  Avorthy  of  notice  that  while  some  of  them  were  cases  of  the 
rescue,  or  attempted  rescue,  of  infants,  that  fact  has  not  been 
regarded  as  having  legal  significance,  and  the  judgments  have 
been  placed  upon  grounds  which  are  found  in  the  present  case. 
If  the  view  now  urged  by  counsel  is  considered  as  unaffected 
by  the  decided  cases,  it  must  be  rejected  because  of  the  imprac- 
ticability of  applying  it.  It  invokes  the  principle  of  subro- 
gation as  the  test  of  the  plaintiff's  right  to  recover.  If  that 
principle  should  be  adopted  to  determine  his  right  to  recover, 
for  equal  reason  it  should  determine  the  amount  of  his  re- 
covery. By  what  process  could  it  be  ascertained  what  the  ex- 
tent of  her  injury  would  have  been  if  the  attempted  rescue 
had  failed?  The  view  presented  would  lead  to  the  conclusion 
that  if  the  attempted  rescue  had  failed  and  she  had  been  in- 
jured without  her  fault,  no  right  of  action  would  have  ac- 
crued to  him  because  such  right  would  have  accrued  to  her. 
The  insurmountable  difficulties  which  would  be  met  in  an  at- 
tempt to  apply  the  suggested  doctrine  in  an  action  under  the 
statute  for  the  benefit  of  the  next  of  kin  when  the  injuries 
of  the  rescuer  prove  fatal,  need  not  be  stated.  It  seems  clear 
that  the  law  will  not  admit  of  the  suggested  refinement. 

Lynch's  right  of  action  is  not  unfavorably  affected  by  the 
fact  that  he  was  an  employe  of  the  company.  Approbation 
of  his  conduct  should  not  lead  to  a  recovery  in  his  favor 
contrary  to  the  doctrines  of  the  law  *^®  upon  the  subjec-t, 
but  a  brief  consideration  of  those  doctrines  will  show  that  his 
recovery  was  proper.  The  evidence  tended  to  show,  and  the 
charge  required  that  it  should  establish,  the  negligence  of  the 
company.  One  is  liable  for  the  consequences  of  his  negligence 
unless  there  appears  to  be  a  contributing  cause  arising  from 
conduct  of  the  plaintiff  which,  in  the  eye  of  the  law,  is  repre- 
hensible, such  as  unlawfulness  or  negligence.  Can  it  be  said 
that  the  generous  and  heroic  performance  of  duty  is  repre- 
hensible? It  is  according  to  settled  and  salutary  rules  that  a 
recovery  is  denied  one  who  voluntarily  goes  into  a  place  of 
danger,  omitting  to  use  present  opportunities  for  circumspec- 
tion and  care,  and  failing  to  discharge  his  primary  duty  to  re- 
gard his  own  safety.  But  if  the  reason  of  the  law  is  its  life, 
can  it  be  said  that  the  same  judgment  awaits  one  who  is  re- 
quired to  act  under  circumstances  which  leave  no  opportunity 
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for  circumspection,  and  in  the  discharge  of  the  primary  duty 
to  regard  the  safety  of  others?  Would  it  be  considerately 
said  that  the  duty  imposed  upon  a  railway  company  to  keep  a 
watchman  at  a  crossing  such  as  this  would  be  discharged  by 
keeping  a  watchman  under  instructions  to  care  for  those  only 
who,  if  injured,  might  maintain  actions  against  it?  The  duty 
i?  to  the  public.  The  present  case  showed  that  the  woman 
rescued  was  in  great  peril.  Though  called  as  a  witness  for 
the  company,  she  testified  to  her  utter  confusion  at  the  time 
of  the  accident,  and  that  she  did  not  know  whether  she  was 
swept  from  the  track  by  the  hand  of  the  watchman  or  the 
end  of  the  caboose.  There  was,  therefore,  a  situation  which 
called  upon  the  watchman  to  act  with  the  utmost  promptness, 
and  for  that  situation  he  was  not  responsible.  No  fact  of 
legal  significance  distinguishes  the  present  case  from  *^**  Penn- 
sylvania Eailroad  Co.  v.  Langendorf,  48  Ohio  St.  316,  29  Am. 
St.  Eep.  553,  28  N.  E.  172,  13  L.  E.  A.  190,  and  the  con- 
ditions to  the  plaintiff's  recovery  were  properly  stated  to  the 
jury.  To  the  authorities  cited  in  that  case  may  be  added  Gib- 
ney  v.  State,  137  N.  Y.  1,  33  Am.  St.  Eep.  690,  33  N".  E.  142, 
19  L.  E.  A.  365,  and  Eckert  v.  Long  Island  E.  E.  Co.,  57 
Barb.  555. 

Judgment  affirmed. 

Burket,  C.  J.,  Spear,  Davis,  Price  and  Crew,  JJ.,  concur. 

Where  One  Person  i.s  Exposed  to  Peril  of  life  or  limb  by  the  negli- 
gence of  another,  the  latter  is  liable  for  injuries  received  by  a  third 
person  in  a  reasonable  effort  to  rescue  the  person  so  imperiled,  if  the 
rescuer  does  not  act  recklessly  or  unnecessarily  expose  himself  to 
danger:  Chattanooga  Light  etc.  Co.  v.  Hodges,  .^09  Tenn.  331,  60  L. 
E.  A.  459,  70  S.  W.  616,  97  Am.  St.  Rep.  844,  and  cases  cited  in  the 
cross-reference  note  thereto;  monographic  note  to  Gilson  v.  Delaware 
etc.  Canal  Co.,  36  Am.  St.  Eep.  849. 
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GERMANIA  FIRE  INSURANCE  COMPANY  v.  SCHILD. 

[69  Ohio  St.  136,  68  N.  E.  706.] 

INSURANCE  POLICY  Void  in  Part,  Wten  Void  as  a  Whole.— 

If  a  policy  issues  insuring  several  articles  separately  valued,  with  a 
condition  that  the  entire  policy  shall  be  void  if  the  interest  of  the 
insured  is  not  stated  therein,  and  such  interest  is  not  so  stated  as  to 
one  of  such  articles,  the  policy  is  wholly  void.     (p.  665.) 

Action  on  a  policy  of  insurance  containing  a  clause  as  fol- 
lows: "This  entire  policy  shall  be  void  if  the  insured  has  con- 
cealed or  misrepresented,  in  writing,  or  otherwise,  any  ma- 
terial fact  or  circumstance  concerning  this  insurance  or  the 
subject  thereof;  or  if  the  interest  of  the  insured  in  the  prop- 
erty be  not  truely  stated  herein;  or  in  case  of  any  fraud  or 
false  swearing  by  the  insured  touching  any  matter  relating 
to  this  insurance  or  the  subject  thereof,  whether  before  or  after 
a  loss."  The  subjects  of  the  policy  as  there  valued  were : 
Office  furniture,  two  hundred  and  fifty  dollars;  surgical  instru- 
ments and  medicines,  two  hundred  and  fifty  dollars;  operating 
chair,  seventy -five  dollars;  and  medical  library,  one  hundred 
dollars.  It  was  proved  at  the  trial  that  the  operating  chair 
had  been  bought  by  the  plaintiff  on  a  conditional  purchase,  and 
that  the  title  remained  in  the  vendor  at  the  time  it  was  de- 
stroyed. The  trial  court  instructed  the  jury  that  while  there 
could  be  no  recovery  as  to  this  chair,  because  the  interest  of 
the  assured  was  not  truthfully  stated,  as  to  the  other  articles 
plaintiff  was  entitled  to  recover.  Verdict  and  judgment  for 
the  plaintiff  accordingly.  The  case  was  taken  to  the  circuit 
court  on  a  petition  in  error,  where  the  judgment  was  affirmed. 

C.  W.  Fuller  and  Andrews  Brothers,  for  the  plaintiff  in  error. 

A.  M.  Boattie,  for  the  defendant  in  error. 

^^^  DAVIS,  J.  It  has  been  twice  adjudged  by  this  court 
that  policies  of  insurance,  like  other  contracts,  sliould  be  rea- 
sonably construed,  so  as  to  give  effect  to  the  express  ^'^^  words 
of  the  parties  and  not  to  defeat  their  intention:  West  v.  Citi- 
zens' Ins.  Co.,  27  Ohio  St.  1,  9,  10;  Travelers'  Ins.  Co.  v. 
Myers,  62  Ohio  St.  529,  57  N.  E.  458,  49  L.  R.  A.  7G0.  See, 
also,  Joyce  on  Insurance,  sees.  208,  216.  And  this  rule  of 
construction  should  be  observed  notwithstanding  the  rule  that 
when  a  policy  is  open  to  two  interpretations  which  are  equally 
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fair,  that  one  should  be  preferred  which  would  give  to  the 
insured  the  greater  indemnity. 

There  is  no  ambiguity  in  this  policy;  and  it  is  not  con- 
tended that  it  is  ambiguous.  Counsel  for  the  defendant  in 
error  insists  that  the  words :  "This  entire  policy  shall  be  void," 
etc.,  have  no  more  force  than  if  the  word  "entire"  were 
omitted^  and  that  therefore  this  case  is  controlled  by  Coleman 
&  Co.  V.  Insurance  Co.,  49  Ohio  St.  310,  34  Am.  St.  Kep.  565, 
31  K  E.  279,  16  L.  E.  A.  174.  There  is  much  force  in  the  ar- 
gument that  the  clauses,  "This  policy  shall  become  void,"  and 
"This  entire  policy  shall  become  void,"  mean  the  same  thing; 
but  by  no  legitimate  construction  can  the  latter  clause  be 
restricted  to  less  than  the  whole  policy  and  whatever  is  in- 
cluded in  it,  and  therefore  the  strength  of  the  argument,  if 
it  has  any,  goes  to  the  soundness  of  the  decision  in  Coleman 
&  Co.  V.  insurance  Co.,  49  Ohio  St.  310,  34  Am.  St.  Rep.  565, 
13  N.  E.  279,  16  L.  E.  A.  174.  The  two  cases,  however,  are 
plainly  distinguishable.  In  the  former  case  the  language  used 
in  the  policy,  whether  ambiguous  in  itself  or  not,  had  fre- 
quently been  the  subject  of  construction  and  ingenious  de- 
bate, resulting  in  diametrically  opposite  conclusions  in  the 
courts.  In  this  case  the  parties,  no  doubt  with  knowledge 
of  previous  controversies,  seem  to  have  endeavored  to  put  the 
indivisible  character  of  their  contract  beyond  controversy  by  in- 
serting the  word  "entire";  and  in  our  judgment  they  succeeded 
in  their  purpose.  Unless  we  reject  this  controlling  word  and 
thus  make  a  new  contract  for  the  parties,  the  *'*^  policy  means 
precisely  what  it  says  and  cannot  be  valid  in  part  and  void 
in  part.  The  parties  have  agreed  that  it  sho^^ld  not  be  a  sev- 
erable risk  and  they  have  clearly  expressed  that  intention. 

In  one  case  the  policy  provided  that :  "This  entire  policy, 
unless  otherwise  provided  by  agreement  indorsed  thereon  or 
added  hereto,  shall  be  void,"  etc.  It  was  held  that :  "The  stipu- 
lation in  regard  to  the  forfeiture  is  applicable  to  the  policy 
as  an  entirety":  Agricultural  Ins.  Co.  v.  Hamilton,  82  Md. 
88,  51  Am.  St.  Eep.  457,  33  Atl.  429,  30  L.  E.  A.  633. 

In  another  case  the  policy  contained  these  words :  "This  en- 
tire policy,  unless  otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void,  if  the  subject  of  insur- 
ance be  a  building  on  ground  not  owned  by  the  insured  in  fee 
simple."  The  insured  owned  the  building  which  was  insured, 
but  did  not  own  the  land  on  which  it  stood.  The  court  said: 
"We  have  looked  to  see  whether  the  suit  might  not  go  on  as 
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to  the  chattels  contained  in  the  building.  The  words  of  the 
written  contract  are:  'This  entire  policy,  etc.,  shall  be  void 
if  the  subject  of  insurance  is  a  building/  etc.  This  language 
is  plain  and  must  control";  and  the  court  directed  the  lower 
court  to  enter  judgment  for  the  defendant:  Martin  v.  Insur- 
ance Co.    of  North  America,  57  N.  J.  L.  623,  31  Atl.  213. 

In  ISTew  York  the  court  of  appeals  has  distinguished  a  policy 
providing  that  "this  entire  policy  and  every  part  thereof  shall 
be  void"  from  cases  which  are  cited,  and  which  are  like  Cole- 
man &  Co.  V.  Insurance  Co.,  49  Ohio  St.  310,  34  Am.  St.  Rep. 
565,  31  K  E.  279,  16  L.  R.  A.  174,  the  court  saying:  "This 
policy  is  quite  different  in  its  legal  effect  from  those  consid- 
ered in  the  eases  cited,  it  not  being  expressly  provided  in  those 
policies,  as  in  this,  that  a  misrepresentation  of  the  situation  of 
one  of  the  subjects  insured  should  invalidate  the  insurance 
on  all  other  property  covered  by  ^^^  the  policy":  Smith  v. 
Agricultural  Ins.  Co.,  118  N.  Y.  518,  526,  23  N.  E.  883. 
"Every  part  thereof"  includes  the  whole  the  same  as  "this 
entire  policy";  and  we  therefore  do  not  regard  this  Xew  York 
policy  as  materially  differing  in  its  provisions  from  the  one 
in  the  case  at  bar. 

The  judgments  of  the  circuit  court  and  the  court  of  common 
pleas  are  reversed. 

Burket,  C.  J.,  Shauck,  Price  and  Crew,  JJ.,  concur. 


The  Principal  Case  is  supported  bv  Agricultural  Ins,  Co.  v.  Hamil- 
ton, 82  Md.  88,  51  Am.  St.  Eep.  457,  o3  Atl.  429,  30  L.  R.  A.  633; 
Stevens  v.  Queen  Ins.  Co.,  81  Wis.  335,  29  Am.  St.  Eep.  905,  51  N.  W. 
555;  Bills  v.  Hibernia  Ins.  Co.,  87  Tex.  547,  47  Am.  St.  Rep.  121,  29 
S.  AV.  1063,  29  L.  R.  A.  706;  Manchester  Fire  Assur.  Co.  v.  Glenn,  13 
Ind.'App.  365,  55  Am.  St.  Rep.  228,  40  N.  E.  926,  41  N.  E.  847.  But 
Bee  Pioneer  Mfg.  Co.  v.  Phoenix  Assur.  Co.,  110  N.  C.  176,  28  Am. 
St.  Rep.  673,  14  S.  E.  731;  Coleman  v.  Insurance  Co.,  49  Ohio  St. 
SIO,  34  Am.  St.  Rep.  565,  31  N.  E.  279,  16  L.  R.  A.  174;  German  Ins. 
Co.  V.  York,  48  Kan.  488,  30  Am.  St.  Rep.  S'13,  29  Pac.  586;  German 
Ins.  Co.  V.  Fairbank,  32  Neb.  750,  29  Am.  St.  Rep.  459,  49  N.  W. 
711;  Southern  Fire  Ins.  Co.  v.  Knight,  111  Ga.  622,  78  Am.  St.  Rep. 
216,  36  S.  E.  821,  52  L.  R.  A.  70;  Hanover  Fire  Ins.  Co.  v.  Crawford, 
121  Ala.  258,  77  Am.  St.  Rep.  55,  25  South.  912. 
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MANHATTAN  LIFE  INSUEANCE  COMPANY  v.  BUEKE. 

[69  Ohio  St.  294,  70  N.  E.  74.] 

COMPROMISE— Rescission  of  Must  be  Attended  with  a  Re- 
turn of  the  Benefits  Received. — Where  a  party  to  a  compromise 
desires  to  set  aside  or  avoid  it  and  be  remitted  to  his  original  cause 
of  action,  he  must  place  the  other  party  in  statu  quo  by  returning 
or  tendering  the  return  of  whatever  has  been  received  by  him  under 
the  compromise  if  of  any  value,  and,  so  far  as  possible,  any  right 
lost  by  the  other  party  in  consequence  thereof,     (p.   668.) 

PLEADING  in  Action  to  Rescind  a  Compromise. — Where  a 
party  seeks  to  rescind  a  compromise,  his  petition  should  allege  the 
return  or  tender  prior  to,  or  at  least  contemporaneous  with,  the  com- 
mencement of  the  suit.  This  rule  obtains  as  a  general  proposition, 
though  the  contract  of  settlement  was  induced  by  the  fraud  or  fraud- 
ulent representation  of  the  other  party,     (p.  669.) 

INSURANCE — Liquidated  Demand,  Policy  is  not  a. — A  policy 
of  insurance  is  not  a  liquidated  demand  which  cannot  be  satisfied 
by  the  payment  of  a  sum  less  than  its  face  where  there  is  a  dispute 
whether  liability  under  it  exists,     (p.  672.) 

A  COMPROMISE  cannot  he  Vacated  on  the  Ground  that  the 
Plaintiff  Signed  a  Contract  of  Release  Without  Knowing  Its  Con- 
tents and  accepted  a  check  from  the  insurance  company  in  the  sup- 
position that  he  was  receiving  payment  of  his  policy,  if  it  appears 
that,  though  he  did  not  read  the  release,  he  understood  that  the 
agents  of  the  insured  were  there  to  settle  the  entire  claim  and  had 
no  other  purpose,  and  that  by  signing  and  delivering  the  release  and 
surrendering  the  policy  he  was  assenting  to  a  settlement  for  the 
amount  paid.     (pp.  672,  673.) 

Action  upon  a  policy  of  life  insurance  issued  by  the  defend- 
ant on  the  life  of  George  Messmore  and  assigned  by  him  to 
the  plaintiff,  Burke.  The  complaint  alleged  the  payment  by 
the  defendant  of  two  thousand  dollars,  and  that  the  balance  of 
three  thousand  dollars,  with  interest,  remained  unpaid.  The 
defendant  pleaded  (1)  that  the  procuring  of  the  policy  and  its 
assignment  to  the  plaintiff  was  a  mere  scheme  to  cover  a 
gambling  transaction,  the  plaintiff  having  no  insurable  inter- 
est in  the  life  of  the  assured;  (2)  that  after  the  death  of  ]\Icss- 
more  a  controversy  arose  between  the  plaintiff  and  the  defend- 
ant respecting  his  right  to  recover  under  the  policy,  wbcrcupon 
they  entered  into  an  agreement  to  compromise,  whereby  the 
plaintiff  was  to  pay,  and  in  fact  paid,  two  thousand  dollars 
in  settlement  of  the  disputed  claim,  and,  in  consideration  of 
the  payment,  the  plaintiff  surrendered  tbe  policy  to  be  can- 
celed and  signed  a  writing  showing  that  such  policy  had  been 
•surrendered  and  annulled  and  all  rights  under  it  relinquished. 
The  plaintiff  for  a  reply  to  the  second  defense  pleaded  that 
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the  writing  was  obtained  from  him  by  fraud  of  the  defendant 
and  by  the  false  and  fraudulent  representations  of  the  defend- 
ant's agents.  Before  the  impaneling  of  the  jury,  the  defend- 
ant moved  the  court  for  a  judgment  upon  the  pleadings,  on 
the  ground  of  departure  in  the  reply,  and  that  the  pleading 
disclosed  that  the  matter  in  controversy  had  been  settled.  The 
motion  was  overruled.  Testimony  was  afterward  taken  before 
the  jury  against  the  objections  of  the  defendant,  and  it  offered 
evidence  to  sustain  its  claim  of  settlement,  and  the  plaintiff, 
in  reply,  gave  rebutting  evidence  to  establish  his  allegation  of 
fraud.  The  court  was  asked  by  the  defendant  to  instruct  the 
jury  that  if  there  was  a  settlement  and  a  payment  and  accept- 
ance of  two  thousand  dollars,  the  plaintiff  could  not  recover, 
whether  the  settlement  was  procured  by  fraud  or  not,  for  the 
reason  that  he  had  made  no  offer  to  restore  the  money  re- 
ceived. The  court  refused  to  so  instruct,  and  a  verdict  and 
judgment  were  given  for  the  plaintiff  for  the  balance  claimed 
to  be  due.  This  judgment,  on  appeal,  was  affirmed  by  the  cir- 
cuit court. 

Maxwell  &  Eamsey  and  Eobert  Ramsey,  for  the  plaintiff  in 
error. 

M,  A.  Dougherty,  for  the  defendant  in  error. 

^*^  SPEAR,  J.  The  judgment  of  affirmance  announced 
after  the  first  hearing  of  this  case,  Manhattan  Life  Ins.  Co. 
v.  Burke,  68  Ohio  St.  681,  69  N.  E.  1135,  was  not  the  unani- 
mous decision  of  the  court,  three  judges  only  concurring  there- 
in. The  case  having  been  more  fully  argued  on  the  rehearing, 
and  further  considered  by  the  court,  is  now  for  disposition  as 
upon  the   original  submission. 

Counsel  for  the  company  at  the  trial  rested  its  case  upon  two 
propositions,  and  they  rest  it  upon  the  same  propositions  here. 
If  their  position  is  correct,  then  the  judgments  below  are  er- 
roneous and  should  be  ^^^  reversed;  if  not  then  the  judgments 
should  be  affirmed. 

The  propositions  are  that  the  reply  is  a  departure  not  i)er- 
missible  under  our  rules  of  practice,  and  that  under  the  facts 
as  disclosed  by  the  pleadings,  there  could  be  no  recovery,  in- 
asmuch as  the  plaintiff  had  failed  to  allege,  as  lie  had  failed 
to  prove,  any  return  or  tender  back  of  the  money  received  in 
the  settlement. 

The  two  may  be  treated  together,  and,  put  in  l(\aal  phrase, 
the  proposition  is :  A  compromise,  although  procured  by  fraud, 
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is  a  bar  to  an  action  upon  the  original  claim  until  rescinded 
by  a  tender  back  of  the  consideration  paid. 

On  the  other  hand,  as  an  answer  to  this,  it  is  claimed  that 
where  fraud  has  induced  the  agreement,  the  settlement  is  not 
binding,  since  fraud  vitiates  all  contracts,  and  no  tender  back 
or  payment  is  necessary  to  authorize  a  suit  on  the  original 
contract  where  the  judgment  asked  for  will  attain  that  result, 
which  is  this  case. 

In  determining  the  vital  legal  question,  however,  it  is  im- 
portant to  keep  in  mind  certain  features  of  the  controversy 
shown  by  the  pleadings  and  the  testimony.  The  plaintiff's 
suit  was  upon  the  original  contract;  it  was  not  a  suit  to  rescind 
a  contract,  or  to  reform  it,  nor  an  action  for  damages  on  ac- 
count of  fraud.  No  mistake  is  shown  in  the  paper  itself;  nor 
is  it  alleged  in  the  pleadings  that  the  plaintiff'  signed  any 
paper  which  he  did  not  understand  and  did  not  intend  to 
sign;  the  claim  is  that  he  was  induced  to  agree  to  sign,  and 
to  sign  the  contract,  a  contract  of  settlement  otherwise  lawful 
and  valid,  by  the  fraud  and  misrepresentation  of  the  agents 
and  employes  of  the  company.  The  presence  of  a  controversy 
between  the  parties  as  to  whether  any  liability  at  all  existed 
^^^  on  the  part  of  the  company  in  favor  of  the  plaintiff,  is 
shown  by  the  allegations  of  the  answer  and  as  clearly  shown 
by  the  testimony  introduced  by  the  plaintiff  himself.  It  is 
also  clear  that,  to  settle  this  disputed  demand,  the  execution 
of  the  release  and  surrender  of  the  policy  by  the  plaintiff  was 
had,  and  the  payment  of  the  two  thousand  dollars  by  the  com- 
pany made. 

The  real  question  then  is  this :  Where,  at  the  time  of  the 
compromise  of  a  claim  founded  on  contract,  a  dispute  exists 
between  the  parlies  as  to  the  liability  of  the  alleged  debtor 
in  any  sum  whatever,  he  denying  that  anything  is  owing,  and 
an  amount  less  than  the  claim  is  paid  to  the  claimant  in  set- 
tlement of  the  controversy,  can  the  party  claimant  maintain 
an  action  at  law  on  the  original  contract,  without  tendering 
back  the  sum  received,  even  though  his  assent  to  the  settlement 
^\■as  obtained  by  the  fraudulent  and  false  representation  of 
the  other  party? 

No  dispute  exists  between  counsel,  and  we  presume  no  doubt 
exists,  of  the  soundness  of  the  general  proposition  that  where 
a  party  to  a  compromise  desires  to  set  aside  or  avoid  the  same 
and  be  remitted  to  his  original  rights,  he  must  place  the  other 
party  in  statu  quo  by  returning  or  tendering  the  return  of 
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whatever  has  been  received  by  him  under  such  compromise,  if 
of  any  vahie,  and  so  far  as  possible,  any  right  lost  by  the  other 
party  in  consequence  thereof.  In  an  action  to  rescind,  the 
petition  should  allege  the  fact  of  such  return  or  tender,  prior 
to,  or  at  least  contemporaneous  with,  the  commencement  of 
the  suit.  Further,  as  a  general  proposition,  the  rule  obtains 
even  though  the  contract  of  settlement  was  induced  by  the 
fraud  or  false  representations  of  the  other  party;  the  ground 
being  that  by  electing  to  retain  the  property,  the  party 
*®*  must  be  conclusively  held  to  be  bound  by  the  settlement :  8 
Cyc.  of  Law  &  Proc.,  531.  No  further  authorities  seem  nec- 
essary in  support  of  these  propositions. 

Numerous  exceptions  have,  however,  been  engrafted  on  this 
general  rule.  One  is  that  restoration  is  not  necessary  where 
the  money  received  by  the  party  was  due  him  in  any  event  and 
if  returned  could  be  recovered  back.  Bebout  v.  Bodle,  38  Ohio 
St.  500,  may  be  referred  to  as  illustrative.  An  action  was 
brought  by  Phoebe  S.  Bodle  on  a  note  signed  by  William  Be- 
bout as  principal  and  Solomon  Bebout  as  surety.  Solomon 
pleaded  his  suretyship  and  an  extension  of  time  for  payment 
by  agreement  to  pay  interest  between  the  plaintiff  and  the 
principal  maker  without  his  consent.  Plaintiff,  by  reply,  ad- 
mitted the  agreement  and  receipt  of  the  interest  money,  but 
alleged  that  the  agreement  to  extend  was  procured  by  fraud. 
Solomon  demurred  to  the  reply,  contending  that  as  no  offer 
to  pay  back  the  interest  money  had  been  pleaded,  the  reply  was 
insufficient.  But  the  district  court  held,  and  this  court  held, 
that  such  payment  back  was  not  necessary,  as,  in  any  event, 
the  principal  maker  owed  the  debt,  and  all  of  it.  Of  course, 
the  payment  back  would  have  been  the  doing  of  a  vain  tiling, 
inasmuch  as  the  plaintiff  was  admittedly  entitled  to  the  in- 
terest paid,  whether  by  virtue  of  the  settlement,  or  by  the  prin- 
cipal maker's  original  liability,  which  liability  was  in  no  way 
impaired.  The  law  does  not  require  an  idle  ceremony.  A  less 
obvious  distinction,  at  least  one  more  likely  to  be  misconstrued, 
is  sought  to  be  engrafted  to  the  effect  that  an  offer  to  return 
is  unnecessary  if  the  judgment  asked  for  will  accomplish  thai 
result.  If  this  be  conceded  as  a  naked  proposition,  yet  its  ap- 
plication to  the  case  before  us  is  not  clear,  and  the  decisions 
cited  ^^  as  illustrating  it  do  not  seem  to  closely  resemble  our 
case.  The  principal  one  is  that  of  Allerton  v.  Allerton,  50  N. 
y.  670.  The  plaintiffs,  the  defendant,  and  one  McPhersnn 
were  partners.     The  defendant    (who  had  managed  the  busi- 
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Bess),  by  fraudulent  representations  to  plaintiffs  as  to  the  un- 
profitable character  of  the  business,  and  that  he  (defendant) 
in  conjunction  with  them  would  sell  out  to  McPherson,  induced 
plaintiffs  to  unite  with  him  in  such  sale  upon  being  refunded 
ihe  amount  invested  by  them,  and  thereafter  defendant  repre- 
eented  that  he  had  sold  out,  and  paid  to  plaintiffs  the  money 
advanced  by  them,  while  in  fact  defendant  did  not  sell  but 
retained  his  interest,  and  subsequently  acquired  McPherson's 
interest;  the  business  was  profitable,  and  defendant  had  re- 
ceived large  gains  and  profits.  They  asked  that  the  sale  be 
declared  void,  that  defendant  account  for  all  moneys  received 
by  him,  and  that  they  have  judgment  for  their  portion  of  the 
profits  less  the  amount  received.  It  is  to  be  noted  that  this 
was  a  suit  brought  directly  to  set  aside  the  alleged  agreement. 
It  was  in  chancery,  tried  by  the  court,  and,  as  appears  by  the 
record,  the  plaintiffs  were  entitled  to  an  accounting  and  to 
judgment,  if  the  claim  of  fraud  should  be  maintained.  The 
court  was  appealed  to  as  a  court  of  equity  by  the  injured  par- 
ties, by  a  proper  pleading,  to  rescind  a  contract  induced  by 
fraud  and  then  for  an  accounting.  They  did  not,  as  in  the 
present  case,  attempt  themselves  to  rescind  and  ignore  the  con- 
tract. The  case  gives  little,  if  any,  aid  in  determining  our 
question.  And  that  it  does  not  apply  to  a  case  like  ours  is 
distinctly  held  by  the  same  court  in  Gould  v.  Cayuga  Co.  Nat. 
Bank,  86  N,  Y,  75,  where  the  Allerton  case  is  referred  to  as 
an  action  in  equity  to  rescind,  in  which  the  rights  of  the  parties 
could  be  fully  regarded  ^^^  and  protected.  The  Gould  case, 
as  is  the  case  at  bar,  was  an  action  on  the  original  claim,  and 
it  was  there  held  that  one  who  seeks  to  rescind  a  compromise 
of  a  disputed  claim  on  the  ground  of  fraud  must  restore  or 
offer  to  restore  whatever  of  value  he  has  received;  that  in 
an  action  at  law  upon  the  original  claim  the  plaintiff  must 
sbow  that  he  thus  rescinded  the  fraudulent  compromise  prior 
to  the  commencement  of  the  suit;  if  no  rescission  is  shown,  a 
final  determination  of  the  court  that  plaintiff  was  entitled 
to  more  than  the  sum  paid  is  no  answer  to  the  objection.  A 
case  involving  a  similar  question  is  that  of  O'Brien  v.  Chicago 
etc.  Ey.  Co.,  89  Iowa,  644,  57  N.  W.  425.  It  is  there  held 
that  where  a  settlement  with  an  employe  on  account  of  dam- 
ages sustained  from  a  personal  injury  was  procured  by  false 
representations  that  other  witnesses  to  the  accident  were  against 
him,  and  the  promise  that  he  would  be  given  work  as  long 
as  he  behaved  himself,  which  promise  was  broken,   and  that 
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the  employe  was  in  such  condition  mentally  as  not  to  under- 
stand the  effect  of  the  release  which  he  signed,  such  settlement 
is  not  a  bar  to  an  action  for  damages  for  the  injury,  and  that 
a  tender  of  the  amount  received  is  not  necessary  before  an  ac- 
tion on  the  original  liability.  The  record  does  not  clearly  show 
that  the  company  disputed  its  liability  at  the  time  of  the  set- 
tlement, and  a  fair  inference  is  that  it  did  not,  for  it  does  ap- 
pear that  the  court  rested  its  judgment  on  the  proposition 
that  "one  who  attempts  to  rescind  a  transaction  on  the  ground 
of  fraud  is  not  required  to  restore  that  which  in  any  event 
he  would  be  entitled  to  retain  either  by  virtue  of  the  con- 
tract sought  to  be  set  aside,  or  of  the  original  liability."  This 
proposition  is  taken  from  the  opinion  and  syllabus  in  Kley  v. 
Healy,  127  N.  Y.  »»«  555,  28  N.  E.  593,  and  that  case  is  re- 
lied upon  as  authority  for  the  Iowa  decision.  That  action 
was  one  brought  to  procure  the  cancellation  of  a  satisfaction 
of  a  judgment  upon  the  ground  that  it  was  obtained  by  fraud, 
and  that  the  judgment  be  restored  as  a  valid  lien.  The  court 
held  that  the  defendant  would  be  entitled  to  what  she  had 
received,  whatever  might  be  the  result  of  her  action  for  a  re- 
scission. If  the  action  failed  she  was  entitled  to  what  had 
been  paid ;  if  she  succeeded  the  sum  was  less  than  she  was  con- 
cededly  entitled  to  by  the  original  judgment.  Hence,  an  offer 
to  return  was  not  necessary.  Here,  too,  was  an  appeal  to  a 
court  of  equity  to  procure  a  rescission.  It,  like  the  Allerton 
case,  would  seem  to  fall  short  of  affording  a  solution  of  our 
case.  The  holding  in  the  Kley  case  is  consistent  with  earlier 
New  York  cases,  notably  Cobb  v.  Hartfield,  46  IST.  Y.  533,  and 
McMichael  v.  Kilmer,  76  N".  Y.  36,  and  with  a  host  of  other 
cases  in  that  state  and  elsewhere  in  which  the  general  rule 
hereinbefore  given  is  maintained. 

After  very  full  consideration  of  the  controversy  in  all  its 
bearings,  and  an  extensive  examination  of  authorities,  we  are 
satisfied  that  the  case  at  bar  comes  wihin  the  general  rule 
and  not  within  any  of  the  exceptions  sought  to  be  engrafted 
upon  it.  The  rule  may  be  briefly  stated :  If  at  the  time  of 
the  agreement  there  was,  without  dispute,  an  amount  due  equal 
to  the  amount  paid,  as  in  Bebout  v.  Boble,  38  Ohio  St.  500, 
and  in  Kley  v.  Healy,  127  K.  Y.  555,  28  ^^.  E.  593,  then  no 
tender  is  necessary;  but  if,  at  the  time  of  the  settlement,  it  is 
denied  by  the  alleged  debtor  that  anytliing  is  owing,  and  a 
dispute  as  to  that  liability  exists,  and  that  is  settled  by  pay- 
ment and  release,  then  a  return  or  tender  is  necessary.     There 
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being  in  this  case  a  controversy  between  the  ^^"^  parties,  a 
disputed  claim  which  the  parties,  being  sui  juris  at  the  time 
deliberately  settled,  the  one  executing  a  full  and  sufficient  re- 
lease, intending  to  do  just  what  he  did  do,  and  the  other  pay- 
ing a  money  consideration  therefor,  the  release,  whether  ob- 
tained by  fraudulent  representations  or  not,  is  binding  until  set 
aside  either  by  a  tender  or  return  of  the  money  received,  or  by 
a  direct  proceeding  in  a  court  of  equity  for  that  purpose,  upon 
equitable  terms,  and  the  claim  for  rescission  in  such  case  on 
the  ground  of  fraud  cannot  be  made  by  a  reply. 

It  is  to  be  borne  in  mind  that  the  parties  were  settling  a 
controversy.  It  was  the  settlement  of  this  dispute  that  afforded 
the  consideration  for  the  compromise  of  the  original  claim. 
True  it  is  that  the  amount  received  was  discounted  from  the 
recovery.  But  that  is  no  answer.  We  say  as  the  New  York 
court  said  in  the  Gould  case.  Suppose  the  verdict  had  been 
the  other  way,  what  would  have  been  the  position  of  the  de- 
fendant in  respect  to  the  money  paid  under  the  release?  Clearly 
there  would  be  no  recourse  to  recovery  back  from  the  plaintiff. 
The  compromise  agreement  is  binding  upon  the  plaintiff  in 
error,  and  could  not  be  rescinded  or  set  aside  at  its  instance. 
If  binding  on  one  side  it  must  be  on  the  other  so  long  as  it 
exists.  It  did  exist  at  the  time  this  action  was  brought;  it 
had  not  been  rescinded,  and  consequently,  while  it  bound  one 
party  it  must  equally  bind  the  other:  Lyons  v.  Allen,  11  App. 
D.  C.  543;  East  Tennessee  etc.  Ey.  Co.  v.  Hayes,  83  Ga.  558, 
10  S.  E.  350. 

It  is  urged  with  much  confidence  that  the  face  of  this  policy 
was  a  liquidated  demand  and  that  the  payment  of  a  less  sum 
could  not  satisfy  it,  even  though  accepted  as  such,  because 
there  was  no  consideration  for  giving  up  the  rest.  The  rule 
of  law  stated  is  good.  ^***  But  it  is  not  correct  to  say  ihat 
a  policy  of  insurance  is  a  liquidated  demand.  It  is  not  iden- 
tical with  an  instrument  for  the  payment  of  money  only,  nor 
tlie  judgment  of  a  court.  The  every-day  business  of  the  courts 
shows  to  tlie  contrary.  The  original  consideration  may  be 
sufficient,  and  there  may  be  a  legal  delivery  of  the  instrument, 
and  yet,  when  the  event  insured  against  occurs,  there  may  be 
and  in  a  great  many  instances  there  are,  good  and  sufficient 
defenses  to  a  recovery.  There  was  such  defense  pleaded  in 
this  case.  To  characterize  such  a  contract  as  a  liquidated  de- 
mand is  a  consideration  in  terms.  It  is  safe  to  say  that  a 
claim  concerning  which  a  defense  may  be  made  is  not  a  li- 
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quidated  claim,  and  if  a  defense  is  made  it  is  a  proper  subject 
cf  compromise.  One  may  buy  his  peace.  The  law  favors  the 
amicable  settlement   of   disputes. 

In  argument  it  is  urged  that  the  plaintiff  below  signed  the 
contract  of  release  without  knowing  its  contents;  that  in  ac- 
cepting the  check  for  two  thousand  dollars  he  supposed  he  was 
receiving  payment  on  the  policy,  and  hence  the  release  is  not 
binding  upon  him,  and  there  was  no  selllement.  The  plain- 
tiff does  testify  that  he  did  not  read  the  paper ;  that  he  couldn't 
read  writing  although  he  could  write  his  own  name,  and  that 
the  signatures  on  the  release  and  on  the  check  are  his;  that 
he  signed  them.  He  undertakes  to  say,  further,  that  he  re- 
ceived this  money  as  a  payment  on  the  claim.  It  is  true,  also, 
that  the  jury,  in  addition  to  the  general  verdict,  returned  an- 
swers to  divers  interrogatories  in  which  it  is  found  that  the 
parties  did  not  agree  to  settle;  that  the  two  thousand  was 
not  paid  plaintiff  in  full  settlement  of  the  policy;  that  the 
release  and  check  did  not  express  the  intention  of  the  plaintiff, 
etc.  But  the  testimony  ^^^  of  Burke  himself  leaves  no  sore 
of  question  but  that  he  perfectly  understood  that  the  agents 
of  the  company  were  there  to  settle  the  entire  claim;  that 
they  had  no  other  purpose,  and  that,  by  signing  and  delivering 
the  release  and  surrendering  the  policy  he  was  assenting  to  a 
settlement  for  the  amount  paid.  He  was  sui  juris,  and  in 
law  able  to  look  out  for  his  own  interests.  The  testimony 
respecting  the  alleged  fraud  would  be  potent  in  a  suit  prop- 
erly brought,  and  the  finding  of  the  jury  with  respect  to  it 
might  be  conclusive  of  the  facts  in  a  suit  involving  them  prop- 
erly pending  before  a  jury.  But,  over  and  against  it  all,  there 
is  the  release  and  the  surrender  of  the  policy,  and  the  reten- 
tion of  the  money  received,  which  are,  while  the  contract  of 
compromise  remains  unrescinded,  controlling.  In  the  words 
of  another,  restitution  before  absolution  is  as  sound  in  law  as 
in  theology. 

But  it  is  insisted,  finally,  that  the  case  is  ruled  by  Insur- 
ance Co.  V.  Hull,  51  Ohio' St.  270,  46  Am.  St.  Ii'ep.  571,  37 
K.  E.  1116,  and  that  to  reverse  the  judgment  below  will  be 
to  overrule  that  case.  We  do  not  think  so.  The  holding  in 
that  case  involved  the  effect  of  a  suppression  of  a  criminal 
prosecution,  and  the  decision  is  based  on  that  fact.  A  con- 
tract attempted  to  be  founded  upon  such  consi("'iTation  has 
no  legal  efficacy;  it  is  against  public  policy,  is  void  absolutely. 
and  incapable  of  ratification.     It  is  otherwise  with  a  contract 
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induced  by  fraud.  Such  contract  is  voidable  only.  We  may 
not  agree  with  all  of  the  argument  and  all  of  the  conclusions 
stated  in  the  opinion  by  the  learned  judge  who  reported  that 
case,  but  our  case  does  not  require  any  criticism  upon  the  de- 
cision, much  less  an  overruling  of  it.  Indeed  the  opinion  it- 
self, in  the  concluding  paragraph,  emphasizes  the  distinction 
between  that  ^^^  case  and  one  where  the  contract  sought  to 
be  rescinded  has  been  induced  by  fraud.  The  distinction  was 
also  made  by  the  learned  trial  judge  in  his  charge  wherein  he 
said  to  the  jury,  among  other  things,  that  if  there  was  a  set- 
tlement as  claimed  and  a  promise  that  the  plaintiff  should 
not  be  prosecuted  on  the  charge  of  burning  the  property  formed 
no  part  of  the  consideration  for  such  settlement,  she  could 
not  recover;  but  if  such  promise  was  a  part  of  the  considera- 
tion, the  contract  was  void  and  constituted  no  defense  to  the 
action. 

We  do  not  overlook  the  claim  made  in  argument  that  the 
testimony  of  the  plaintiff  was  that  at  the  time  of  the  settlement 
there  were  threats  of  imprisonment.  He  docs  so  testify.  But 
there  is  no  claim  made  in  the  pleadings  of  the  suppression  of 
a  criminal  prosecution,  nor  was  there  any  offer  to  amend  the 
pleadings;  and  whether,  if  they  had  been  amended  and  that 
charge  made  the  testimony  would  have  supported  it,  we  need 
not  inquire.  Besides,  all  the  evidence  was  subject  to  the  ob- 
jection made  at  the  outset  of  the  trial. 

As  conclusion  we  are  of  opinion  that  no  right  of  recovery 
was  shown  on  the  part  of  plaintiff  below  and  that  the  judg- 
ments in  his  favor  are  erroneous.  The  former  entry  of  af- 
firmance will  be  set  aside,  and  judgment  for  plaintiff  in  error 
will  be  rendered  in  accordance  with  this  opinion. 

Eeversed. 

Burket,  C.  J.,  Davis,  Shauck,  Price  and  Crew,  JJ.,  concur. 

As  to  the  Ejfect  of  Covipromisrs  and  Releases  made  in  ignorance  of 
one's  rights,  see  the  monographic  note  to  Alabama  etc.  Ey.  Co.  v. 
Jones,  55  Am.  St.  Rep.  507-512.  That  a  compromise  of  a  claim  under 
an  insurance  policy  fraudulently  procured  may  he  rescinded  or  set 
aside,  see  Titus  v.  Rochester  German  Ins.  Co.,  97  Ky.  567,  5S'  Am  St 
Eep.  426,  31  S.  W.  127,  28  L.  R.  A.  478;  McLean"^v.  Equitable  etc! 
Assur.  Soc,  100  Ind.  127,  50  Am.  Rep.  779;  Berry  v.  American  Cent 
Tns.  Co.,  132  N.  Y.  49,  28  Am.  St.  Eep.  .548,  30  N.'  E.  254.  And  it  has 
been  held  that  where  a  release  has  been  procured  by  fraud,  suit  may 
be  brought  on  the  original  cause  of  action  without  first  offering  to 
return  the  amount  paid  for  such  release:  Indiana  etc.  Ry  Co  v 
Fowler,  201  111.  152.  94  Am.  St.  Ren.  158,  66  N".  E.  394.  See,  also' 
Insurance  Co.  v.  Hull,  51  Ohio  St.  270,  46  Am.  St.  Rep.  571,  37  N.  e! 
1116,  25  L.  R.  A.  37,  and  compare  Chicago  etc.  R.  R.  Co  v.  Curtis 
51  Xeb.  442,  66  Am.  St.  Rep.  456,  71  N.  W.  42.  *  ' 
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LUHRIG  COAL  COMPANY  v.  LUDLUM. 

[69  Ohio  St.  311,  69  N.  E.  562.] 

ARREST  in  Civil  Action,  Affidavit  for.— In  an  affidavit  to  pro- 
cure an  order  for  the  arrest  of  the  defendant  under  the  statutes  of 
Ohio,  certainty  to  a  general  intent  is  all  that  is  required.  Such  cer- 
tainty consists  of  such  clearness  and  distinctness  of  statement  of 
the  facts  constituting  the  cause  of  action  that  they  may  be  under- 
stood by  the  party  who  is  to  answer  them,  by  the  "jury  who  are  to 
ascertain  the  truth  of  the  allegations,  and  by  the  court  who  is  to 
give  judgment,     (p.  677.) 

ARREST  in  Civil  Action— Affidavit,  When  Sufficient.— An  af- 
fidavit which  states  the  nature  of  the  claim  sued  upon,  that  alJ  the  aver- 
ments of  the  petition  are  true,  and  that  the  defendant  fraudulently 
contracted  the  debt  and  had  at  the  time  no  intention  or  expectation 
of  making  payment,  and  was  indebted  to  an  amount  largely  in  excess 
of  the  value  of  all  his  property,  is  sufficient  to  authorize  the  arrest 
of  the  defendant  in  a  civil  action  under  the  statutes  of  Ohio, 
(p.   G78.) 

DEBT,  When  Deemed  to  be  Fraudulently  Contracted. — If   a 

debt  is  contracted  by  one  whose  indebtedness  to  his  knowledge  largely 
exceeds  in  amount  the  value  of  his  property,  and  when  he  does  not 
intend  or  expect  to  pay  and  has  no  reasonable  expectation  of  paying, 
the  debt  is  fraudulently  contracted,     (p.  678.) 

Action  for  the  recovery  of  eight  hundred  and  twenty-five  dol- 
lars and  ninety-nine  cents  for  coal  sold  and  delivered  by  the 
plaintiff  to  the  defendant.     With  the  plaintiff's  petition  was 
filed  an  affidavit  as  follows: 
"State  of  Ohio, 
Hamilton  County. 

"William  IMontgomery,  being  duly  sworn,  says  he  is  the  au- 
thorized agent  of  the  plaintiff  herein,  the  Luhrig  Coal  Com- 
pany, and  that  the  claim  sued  on  in  this  action  is  on  an  ac- 
count for  coal  sold  and  delivered  to  the  defendant  at  his  re- 
quest, for  which  defendant  promised  to  pay  plaintiff  what  the 
same  was  reasonably  worth,  which  is  set  forth  in  the  account 
marked  Exhibit  'A,'  attached  to  the  petition,  and  all  the  aver- 
ments of  said  petition  are  made  part  of  this  affidavit;  that  said 
claim  is  just,  and  its  amount  is  eight  hundred  and  twenty-five 
dollars  and  ninety-nine  cents,  with  interest  from  October  4, 
1899. 

"Affiant  says  that  the  defendant  fraudulently  contracted  the 
debt  and  incurred  the  obligation  on  which  this  suit  has  been 
brought;  and  that  at  the  time  of  each  purchase  of  the  coal  set 
out  in  the  petition  and  each  item  thereof,  said  defendant  was 
indebted  to  an  amount  largely  in  excess  of  the  value  of  all 
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his  property  and  assets,  had  knowledge  of  such  facts  at  each 
of  said  times,  and  that  at  each  of  said  times  he  did  not  intend 
or  expect  to  pay  for  tlie  coal  so  purchased,  and  had  no  reason- 
able expectation  of  paying  for  the  same/^ 

An  order  of  arrest  having  been  procured  on  this  affidavit,  the 
defendant  moved  for  its  vacation  on  various  grounds,  among 
which  was  that  the  affidavit  did  not  state  facts  sufficient  to 
warrant  the  issuing  of  the  order  of  arrest.  The  court  granted 
the  motion  and  ordered  the  accused  released  from  custody, 
finding  the  affidavit  to  be  insufficient.  The  plaintiff  excepted 
to  the  order  and  filed  its  petition  in  error  to  circuit  court,  where 
the  order  was  affirmed. 

Burch  &  Johnson,  for  the  plaintiff  in  error. 

Shay  &  Cogan,  for  the  defendant  in  error. 

^^^  BUEKET,  C.  J.  The  only  question  in  this  case,  worthy 
of  report,  is  as  to  whether  the  affidavit  is  sufficiently  full  and 
certain  to  meet  the  requirements  of  the  statute  in  such  cases. 

So  much  of  section  5493  of  the  Eevised  Statutes  as  applies  to 
this  case    is  as  follows: 

^'An  order  for  the  arrest  of  defendant  shall  be  made  by  the 
clerk  of  the  court  in  which  the  action  is  brought,  when  there 
is  filed  in  his  office  an  affidavit  of  the  plaintiff,  his  authorized 
agent  or  attorney,  stating  the  nature  of  the  plaintiff's  claim; 
that  it  is  justj  and  the  amount  thereof,  as  nearly  as  may  be, 
and  establishing  one  or  more  of  the  following  particulars: 

"5.  That  he  ...  .  fraudulently  contracted  the  debt,  or  in- 
curred the  obligation  for  which  suit  is  about  to  be  or  has  been 
brought.  The  affidavit  shall  also  contain  a  statement  of  the 
facts  claimed  to  justify  the  belief  in  the  existence  of  one  or 
more  of  such  particulars." 

^^*  It  will  be  noticed  that  in  the  fore|)art  of  tlie  section  an  order 
of  arrest  is  allowed  when  an  affidavit  is  filed,  stating  the  nature 
of  the  plaintiff's  claim,  that  it  is  just,  and  the  amount  tliereof, 
as  nearly  as  may  be,  and  establishing  one  or  more  of  tlie  six 
particulars  for  an  arrest  mentioned  in  the  section.  This  word 
"establishing,"  standing  alone,  would  seem  to  mean  tlie  same 
as  proving  by  affidavit,  but  the  latter  part  of  the  section,  which 
provides  that  the  affidavit  shall  also  contain  a  statement  of  the 
facts  claimed  to  justify  the  belief  in  the  existence  of  one  or 
more  of  such  particulars,  seems  to  modify  the  meaning  of  tlie 
word  "establishing,"  to  the  extent  that  when  the  plaintiff  has  a 
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belief  in  the  existence  of  one  or  more  of  said  particulars,  and 
sets  out  facts  tending  to  justify  such  belief,  and  makes  positive 
affidavit  thereto,  he  thereby  establishes  such  particular. 

As  this  affidavit  is  a  part  of  the  plaintiff's  proceeding  against 
the  defendant  for  the  recovery  of  his  claim — a  charge  against 
him — certainty  to  a  certain  intent,  in  general,  is  all  that  can 
be  required.  As  to  such  certainty,  it  is  held  that  it  consists  in 
such  clearness  and  distinctness  of  statement  of  the  facts  con- 
stituting the  cause  of  action,  that  they  may  be  understood  by 
the  party  who  is  to  answer  them,  by  the  jury  who  are  to  ascer- 
tain the  truth  of  the  allegations,  and  by  the  court  who  is  to  give 
judgment :  Eex  v.  Home,  Cowp.  682 ;  6  Cyc.  Law  &  Proc.  727 ; 
The  King  v.  Lyme  Eegis,  1  Doug.  158.  See,  also,  Crofton  v. 
State,  25  Ohio  St.  253. 

The  affidavit  in  question  in  this  case  fully  meets  the  above 
requirements  as  to  certainty.  It  charges  in  the  words  of  the 
fifth  particular  of  the  statute  that  the  defendant  fraudulently 
contracted  the  debt  and  incurred  the  obligation  on  which  the 
suit  was  ^^^  brought,  and  then  states  the  facts  claimed  to 
justify  the  belief  in  the  existence  of  this  particular,  as 
follows:  "And  that  at  the  time  of  each  purchase  of  the  coal 
set  out  in  the  petition  and  each  item  thereof,  said  defendant 
was  indebted  to  an  amount  largely  in  excess  of  the  value 
of  all  his  property  and  assets,  had  knowledge  of  such  facts 
at  each  of  said  times,  and  that  at  each  of  said  times  lie  did  not 
intend  or  expect  to  pay  for  the  coal  so  purchased,  and  had  no 
reasonable  expectation  of  paying  for  the  same." 

This  fully  and  clearly  informed  the  defendant,  and  he  must 
have  so  understood  it,  that  he  would  be  required  to  answer 
the  charge,  that  at  the  time  of  the  several  purchases  of  coal 
he  was  indebted  to  an  amount  largely  in  excess  of  the  value  of 
his  property  and  assets;  that  he  had  knowledge  of  such  facts 
at  the  time  of  each  purchase;  that  he  did  not  intend  or  expect 
to  pay  for  the  coal  so  purchased ;  and  that  ho  had  no  reasonal)h' 
expectation  for  paying  for  tiie  same.  This  statement  in  the 
affidavit,  as  to  the  facts  justifying  the  belief  that  the  defendant 
fraudulently  contracted  the  debt  and  incurred  the  obligation, 
is  so  clear  and  certain,  that  not  only  the  defendant,  wh.o  was 
to  answer  the  charge,  but  also  the  court  who  was  to  ascertain 
the  truth  of  the  allegations  and  render  judgment,  could  not 
fail  to  fully  and  clearly  understand  the  facts  upon  which  the 
plaintiff  relied.  That  being  so.  the  affidavit  is  certain  to  a 
certain  intent  in  general,  and  sufficient.     The  affidavit  is  re- 
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quired  to  contain  a  statement  of  the  facts  claimed  to  justify 
the  belief,  and  not  the  evidence  proving  such  facts.  The  rule 
as  to  the  statement  of  such  facts  in  such  an  affidavit,  is  the 
same  as  the  rule  as  to  the  statement  of  facts  in  a  pleading.  The 
facts  claimed  to  justify  the  belief  should  be  stated  in  the 
affidavit,  and  then  ^^**  upon  the  hearing  of  the  evidence  tending 
to  prove  such  facts  should  be  brought  forward. 

In  the  case  at  bar,  the  charge  in  the  affidavit,  that  at  the 
times  of  the  several  purchases  of  coal,  the  indebtedness  of  the 
defendant  largely  exceeded  the  value  of  all  his  property  and 
assets,  that  he  had  knowledge  of  that  fact,  that  he  did  not  in- 
tend or  expect  to  pay  for  the  coal,  and  had  no  reasonable  ex- 
pectation of  paying  for  it,  is  a  charge  of  facts  clearly  showing 
that  the  debt  was  fraudulently  contracted;  because  he  who 
purchases  property  not  intending  to  pay  for  the  same  is  guilty 
of  a  fraud:  Wilmot  v.  Lyon,  49  Ohio  St.  296,  34  N".  E.  720. 

It  is  therefore  clear  that  the  court  of  common  pleas  erred 
in  sustaining  the  motion  to  vacate  the  order  of  arrest,  and  in 
discharging  the  defendant  from  custody,  and  that  the  circuit 
court  erred  in  affirming  the  common  pleas. 

The  orders  and  judgments  of  both  courts  will  be  reversed, 
and  cause  remanded  to  the  court  of  common  pleas  for  further 
proceedings  according  to  law. 

Spear,  Davis,  Shauck,  Price  and  Crew,  JJ.,  concur. 


As  to  Sufficiency  of  tlie  Affidavit  for  the  arrest  of  a  debtor  in  civil 
actions,  see  Eead  v.  Eandel,  2  Har.  327;  Paul  v.  Ward,  21  Ind.  211; 
In  re  Lee,  49  Mich.  629,  14  N.  W.  685;  Vankirk  v.  Staats,  24  N.  J. 
L.  121.  Consult,  also,  Coffee  v.  Havnes,  124  Cal.  561,  71  Am.  St.  Eep. 
99,  57  Pae.  482;  Magnider  v.  Shelton,  98  N.  C.  545,  2  Am.  St.  Eep. 
349,  4  S.  E.  141;  note  to  Lathrop  v.  Clapp,  100  Am.  Dec.  505. 

TJie  Purchase  of  Goods  with  the  intention  not  to  pay  for  them  is 
fraudulent.  The  mere  fact,  however,  that  tlie  buyer  is  insolvent  and 
knows  that  he  is,  which  he  does  not  disclose  to  the  seller,  is  not 
usually  regarded  as  fraudulent:  See  the  monographic  notes  to  Thurs- 
ton V.  Blanchard,  33  Am.  Dec.  707,  708;  Eeid  v.  Cowduroy,  18  Am. 
St.  Eep.  364;  and  the  subsequent  cases  of  Skinner  v.  Michigan  Hoop 
Co.,  119  Mich.  467,  75  Am.  St.  Eep.  413,  78  N.  W.  547;  Miller  v. 
White,  46  W.  Va.  67,  76  Am.  St.  Eep.  791,  33  S.  E.  332;  Hart  v.  Moul- 
ton,  104  Wis.  349,  76  Am.  St.  Eep.  881,  80  N.  W.  599. 
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EICHAEDS  V.  LOUIS  LIPP  COMPANY.    RICHAEDS  v. 
AMEEICAN  FIEE  BEICK  AND  CLAY  COMPANY. 

[69  Ohio  St.  359,  69  N.  E.  616.] 

ESTOPPEL  to  Urge  that  a  Member  of  a  Mutual  Protective 
Association  did  not  Sifn  the  Constitution. — If  a  policy  insuring 
against  loss  by  fire  is  issued  by  a  mutual  protective  association  to 
one  who  has  not  signed  its  constitution,  he  may  be  estopped  when 
sued  for  an  assessment,  and  the  association  when  sued  upon  a  lia- 
bility arising  under  the  policy,  from  asserting  that  he  is  not  a  mem- 
ber of  the  association  because  of  such  failure  to  sign.     (p.  680.) 

Two  actions,  one  brought  to  recover  an  assessment  on  a 
policy  insuring  against  loss  by  fire,  and  the  other  to  recover 
for  damages  suffered  by  the  fire.  In  both  cases  policies  had 
been  issued  by  a  mutual  protective  association  to  a  supposed 
member,  who  had  not  signed  the  constitution,  and  it  was 
claimed  on  this  ground  that  the  policies  were  void  and  neither 
created  obligations  to  pay  future  assessments  on  the  part  of 
the  policy  holder^  or  on  the  part  of  the  association  to  pay  losses 
incurred.  In  each  case  it  was  claimed  that  the  policy  had 
been  issued  in  good  faith  and  the  premium  paid  and  retained, 
and  that  therefore  an  estoppel  had  arisen  precluding  the  de- 
nial of  liability.  In  the  action  on  the  assessments,  judgment 
was  given  for  the  defendant,  but  in  that  on  the  insurance 
policy  seeking  to  recover  for  the  loss,  the  judgment  was  for 
the  plaintiff,  the  one  cause  was  determined  by  the  court  of 
common  pleas  of  Tuscarawas  county,  and  the  other  by  a  like 
court  in  Hamilton  county.  In  each  case  the  judgment  was 
affirmed  by  the  circuit  court. 

Patterson  A.  Eeece,  Smith  ^Y.  Bennett  and  J.  W.  Yeagley, 
for  the  plaintiff  in  error. 

Peck,  Shaffer  &  Peck  and  Neely  &  Patrick,  for  the  defendants 
in  error. 

s"-"*  DAA'IS,  J.  The  Aetna  Fire  xVssociation  was  duly  or- 
ganized under  sections  368G-3G90  of  the  Ecvised  Statutes. 
The  first  of  those  cases  is  an  action  by  tlie  holder  of  a  policy 
issued  by  this  association,  to  recover  for  a  loss  sustained  by 
fire.  In  the  other  case  the  cause  of  action  set  out  in  the  peti- 
tion is  an  assessment  by  the  court  of  common  pleas  of  Ilani- 
ilton  county  in  the  matter  of  tlie  dissolution  of  the  said  fire 
association.     In  both  cases  resistance  is  made  to  recovery,  on 
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the  ground  that  a  policy  issued  by  such  an  association  is  void 
unless  the  assured  shall  have  signed  the  constitution  of  the  as- 
sociation. In  contending  for  this  proposition  some  reliance  is 
placed  on  the  following  language  which  appears  in  the  opinion 
in  State  v.  Manufacturers'  Mut.  Fire  Assn.,  50  Ohio  St.  149, 
33  N.  E.  402,  24  L.  E.  A.  252,  viz.:  ''To  become  a  member 
the  person  must  sign  his  name  to  the  constitution."  This  is 
merely  a  construction  of  the  language  of  the  statute  (Rev, 
Stats.,  sec.  3690),  which  is  that:  "All  persons  who  sign  such 
constitution  shall  be  considered  and  held  to  be  members  of 
the  association,  and  shall  be  held  in  law  to  comply  with  all 
the  provisions  and  requirements  of  the  association."  In  that 
case  the  question  which  is  before  us  in  these  cases  did  not 
arise  and  was  not  considered,  viz. :  Whether  the  assured,  on 
the  one  hand,  might  not  be  estopped  by  his  conduct,  when  sued 
for  assessments,  from  asserting  '^^■*  that  he  had  not  complied 
with  the  law,  or  that  he  was  not  legally  a  member;  and  whether, 
on  the  other  hand,  the  association  might  not  be  estopped  by 
its  conduct,  when  sued  on  its  policy,  from  asserting  that  it  had 
not  required  and  obtained  the  signature  of  the  assured  to  tlie 
constitution.  The  remark  in  the  opinion  in  State  v.  Manu- 
facturers' Mut.  Fire  Assn.,  50  Ohio  St.  149,  33  X.  E.  402,  24 
L.  R.  A.  252,  while  it  is  strictly  correct,  was  made  with  ref- 
erence to  a  wholly  different  controversy,  and  is  not  pertinent 
here. 

There  is  no  provision  in  the  statute  that  a  policy  issued  by 
a  mutual  protective  association  shall  be  void  if  the  assured 
does  not  sign  the  constitution.  It  is  only  by  inference  that 
it  can  be  said  that  it  even  would  be  voidable.  To  allow  either 
party  to  the  policy  to  set  up  his  own  wrong  as  a  defense  to  an 
obligation  incurred  under  the  policy,  where  the  policy  has  been 
issued  and  held  in  good  faith  as  an  indemnity  and  where 
premiums  have  been  paid  and  received  under  it,  is  not  only 
manifestly  unjust,  but  contrary  to  settled  rules  of  law.  It 
was  held  "in  Tone  v.  Columbus, \39  Ohio  St.  281,  48  Am.  Eep. 
438,  that:  "Want  of  power  in  the  corporation  may  be  waived, 
or  an  estoppel  may  arise  from  failure  to  assert  it  at  tlio  pro})cr 
time."  And  in  Matt  v.  Roman  Catholic  etc.  Soc,  70  Iowa, 
455,  30  K.  W.  799,  it  was  held  that,  "a  religious  society,  formed 
under  the  auspices  of  a  church,  which  includes  a  mutual  life 
insurance  scheme  as  one  of  its  features,  cannot  defend  against 
a  suit  on  one  of  its  policies  upon  the  plea  of  ultra  vires,  when 
it  has  been  receiving  the  assessments  on  the  policy."     In  an 
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action  upon  a  bond  and  mortgage  given  to  a  "loan  and  fund 
association,"  reciting  in  the  bond  that  the  signer  is  a  mem- 
ber of  such  association,  and  recognizing  the  obligation  of  the 
by-laws,  it  was  held  that  in  the  absence  of  ^*^  fraud,  the 
signer  was  estopped  to  deny  that  he  was  a  member  of  the 
association:  Howard  Mut.  Loan  etc.  Assn.  v.  Mclntyre,  3  Allen 
(Mass.),  571.  In  Parker  v.  United  States  Bldg.  etc.  Assn., 
19  W.  Va.  744,  it  was  held  that,  ''the  failure  of  a  member  to 
sign  the  constitution  of  such  association,  if  he  has  for  a  long 
time  acted  as  a  member  of  the  association,  will  not  prevent 
the  association  from  enforcing  the  performance  of  a  contract 
made  with  such  member,  though  it  be  a  contract  which  the  as- 
sociation was  not  authorized  to  make  with  any  but  a  member." 
Finally,  it  was  held  by  this  court,  in  Trumbull  County  ]\Iut. 
Fire  Ins.  Co.  v,  Horner,  17  Ohio,  407,  that  a  member  of  a 
mutual  fire  insurance  company,  when  sued  upon  an  assessment 
upon  his  deposit  note,  to  pay  a  loss  occasioned  by  fire,  cannot 
set  up  a  defense  that  he  and  his  associate  corporators  have  neg- 
lected to  comply  with  the  provisions  of  their  charter. 

It  is  our  opinion,  therefore,  that  the  judgment  of  the  cir- 
cuit court  of  Hamilton  county,  and  that  of  the  -court  of  com- 
mon pleas,  in  the  case  of  the  Louis  Lipp  Company,  should  be 
and  are  hereby  affirmed;  and  that  in  the  case  of  the  American 
Fire  Brick  and  Clay  Company,  the  judgments  of  the  circuit 
court  of  Tuscarawas  county  and  of  the  court  of  common  pleas, 
were  erroneous;  but  on  authority  of  Slingluff  v.  Weaver,  6G 
Ohio  St.  621,  64  N.  E.  574,  and^Gompf  v.  Wolfmger,  67  Ohio 
St.  144,  65  N.  E.  878,  the  case  is  dismissed  for  want  of  juris- 
diction. 

Burket,  C.  J.,  Spear,  Shauck  and  Price,  JJ.,  concur. 


That  an  Insurance  Policy  issued  by  a  company  in  violation  of  law 
may  be  binding  upon  it,  see  State  Mut.  Fire  Ins.  Assn.  v.  Brinkley 
etc.  Co.,  61  Ark.  1,  54  Am,  St.  Rep.  191,  31  S.  W.  157,  29  L.  E.  A. 
712;  Pennypacker  v.  Capital  Ins.  Co.,  SU  Iowa,  56,  20  Am.  St.  Rep. 
395,  45  N.'W.  408,  8  L.  R,  A.  236.  Consult,  in  this  connection,  Com- 
monwealth  Mut.  Fire  Ins.  Co.  v,  Ilaydcn,  60  Xeb.  636,  S3  Am.  St. 
Eep.  545,  83  N.  W.  922,  As  to  whether  an  insurance  company  may 
be  "estopped  to  set  up  the  defense  of  ultra  vires  when  sued  on  a 
contract  of  insurance,  by  reason  of  its  having  received  the  premiums 
thereon  see  In  re  Assignment  ]\Iutual  etc.  Ins.  Co.  v.  Barker,  107 
Iowa,  143,  70  Am,  St.  Rep.  149,  77  X.  W.  868. 
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CLEVELAXD,   PAINE SYILLE    AND    EASTERN    E AIL- 
ROAD  COMPANY  V.  PRITSCHAU. 

[69  Ohio  St.  438,  69  N.  E.  663.] 

JURY  TRIAL— Statement  of  Facts  by  Counsel.— Issues  of  fact, 
in  so  far  as  they  depend  on  oral  testimony,  should  be  determined  on 
the  testimony  of  sworn  witnesses,  and  statements  of  fact  by  counsel 
in  the  presence  of  the  jury  to  influence  their  verdict  are  improper, 
(p.  686.) 

JURY  TRIAL. — Questions  of  Counsel  following  statements  of 
fact  made  by  him,  where  the  object  is  to  mislead  the  jury  as  to  the 
facts  in  evidence,  are  improper,     (p.   687.) 

JURY  TRIAL. — Arguments  and  Statements  by  Coimsel  before 
the  evidence  is  closed  are  not  in  the  course  of  the  regular  argument. 
The  order  of  trial  should  not  be  disregarded  by  statements  made 
by  counsel  during  the  introduction  of  evidence,  especially  under  a 
statute  declaring  that  counsel  shall  not  be  heard  in  argument  until 
all  the  evidence  has  been  introduced,      (p.  687.) 

JURY  TRIAL — Remarks  which  Should  not  be  Permitted. — The 
ridiculing  of  uneducated  witnesses  because  of  their  ungrammatical 
speech  and  the  offering  of  insults  to  others  without  cause  afforded  in 
the  case  should  be  forlaidden  as  tending  to  the  suppression  of  truth, 
(p.  687.) 

JURY  TRIAL. — The  Repetition  of  Incompetent  Inquiries  to 
which  objection  had  been  sustained,  to  prejudice  the  case  in  the  esti- 
mation of  the  jury,  discloses  a  purpose  calling  for  immediate  and 
complete  suppression,     (pp.  687,  688.) 

JURY  TRIAL. — Improper  Conduct  of  Counsel  cannot  be  Over- 
looked on  the  Ground  That  It  may  have  Prejudiced  the  Jury  Against 
His  Client,  where  it  does  not  appear  from  the  record  that  it  in  fact 
resulted   in   such   prejudice,     (p.   688.) 

JURY  TRIAL — Power  of  Court  Over  Counsel. — A  trial  court 
should  not  permit  such  conduct  on  the  part  of  counsel  as  must  result 
in  a  mistrial  and  render  the  granting  of  a  new  trial  necessary  in  case 
a  verdict  is  returned  in  favor  of  the  client  of  such  counsel,      (p.  G88.) 

JURY  TRIAL — Failure  to  Suppress  Improper  Conduct  of  Coun- 
sel, Wben  Requires  a  Reversal  of  the  Judgment. — Tf  a  trial  court,  on 
ol>joction  made,  fails  to  suppress  improper  conduct  of  counsel  in  the 
presence  of  the  jury,  as  by  making  statements  of  fact  before  the 
jury,  insulting  witnesses,  and  the  like,  without  cause  therefor  appear 
ing  in  the  case,  a  judgment  in  favor  of  such  counsel  must  be  reversed, 
unless  it  affirmatively  appears  that  by  instructions  from  the  court 
or  retrar-tion  by  counsel,  the  prejudicial  tendency  of  his  misconduct 
has  been  averted,     (p.  689.) 

Ford,  Snyder,  Henry  &  McGraw,  for  the  plaintiff  in  error. 

W.  S.  Kerruish,  for  the  defendant  in  error. 

438  SCHAUCK,  J.  Mrs.  Pritschan  l)rmi,irht  suit  in  the 
court  of  common  pleas  against  the  railroad  company  to  recover 
on  account  of  personal  injuries  which  she  sustained  while  a 
passenger  on  one  of  its  cars,  the  injury  resulting  from  collision 
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with  another  car,  alleged  to  be  caused  by  the  negligence  of 
the  company.  Upon  issues  joined  the  cause  was  tried  to 
a  jury,  the  trial  resulting  in  a  verdict  in  her  favor  for  two 
thousand  two  hundred  and  ninety-one  dollars.  The  com- 
pany's motion  for  a  new  trial  was  overruled,  and  a  judgment 
was  rendered  in  her  favor  which,  on  petition  in  error,  was 
affirmed  by  the  circuit  court.  Her  right  to  recover  compensa- 
tion for  her  injuries  is  not  now  disputed.  The  only  question 
before  us  respects  the  amount  of  her  recovery,  which  is  alleged 
to  be  excessive,  "^^^  and  a  reversal  is  sought  because  of  miscon- 
duct of  her  counsel  upon  the  trial  of  the  cause.  The  record 
is  voluminous,  and  many  of  its  pages  are  devoted  to  recounting 
interruptions  by  her  counsel,  protests  by  his  adversary,  and  ob- 
servations of  the  court  with  respect  thereto.  A  statement  of 
all  these  instances  would  unduly  expand  this  report.  The 
grounds  of  complaint  may  be  regarded  as  represented  by  a  few 
of  the  instances  taken  from  the  record. 

The  record  before  us  was  made  upon  the  second  trial  of  the 
case.  Wliile  counsel  for  the  company  was  cross-examining  the 
plaintiff  herself,  with  respect  to  the  extent  of  her  injuries,  he 
inquired  of  her  whether  she  did  not  receive  a  caller  in  her  par- 
lor upon  the  evening  of  the  day  of  her  injury.  She  answered 
that  she  did  not.  Whereupon  her  counsel  interrupted  by  say- 
ing :  "That  was  all  blown  up  before.''  Counsel  furtlier  inquired 
of  her  whether  she  sent  for  a  physician  upon  the  day  of  the  ac- 
cident, whereupon  her  counsel  observed:  "I  object;  you  might 
as  well  ask  her  if  she  blew  her  nose."  In  her  further  cross- 
examination  with  respect  to  her  testimony  upon  the  former 
trial,  her  counsel  interrupted:  whereupon  the  counsel  for  the 
company  objected  to  the  interruption,  and  tlie  court  observed: 
"It  seems  to  disturb  counsel  on  the  otlier  side,  so  counsel  ought 
not  to  interfere."  Mr.  Kerruish :  "I  am  interfering  in  the  in- 
terest of  economy  of  time  and  good  sense."  Upon  her  further 
cross-examination  with  respect  to  her  occupation  after  the  ac- 
cident, she  was  inquired  of  whether  she  did  not  keep  boarders 
during  a  portion  of  the  time;  and  her  counsel,  upon  re-exam- 
ination, ol)served:  "I  want  to  clean  these  boarders  out;  wipe 
them  out  all  together.  Well,  we  have  exterminated  the  board- 
ers." Having  admitted  upon  her  cross-examination  that  she 
had  '*'*^  walked  about  the  village  of  her  residence,  she  was  in- 
quired of  by  adversary  counsel  whether  she  limped  upon  those 
occasions.  She  answered :  "Why,  I  limped  from  being  lame,  of 
course;  it  makes  a  person  limp."     Whereupon    the    following 
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colloquy  occurred:  Mr.  Kerruish:  "1  think  there  is  a  nigger  in 
the  fence  about  that  thing  myself."  Mr.  Henry:  "I  object  to 
that.''  Mr.  Kerruish :  "She  has  been  limping  ever  since.  Now 
he  wants  to  know  whether  she  limped." 

Another  witness  for  the  plaintiff,  upon  cross-examination 
was  inquired  of,  whether,  in  view  of  his  former  relation  he  did 
not  feel  particularly  kind  toward  the  plaintiff.  Whereupon 
her  counsel  interrupted:  "Well,  isn't  it  creditable  to  her?" 
Upon  the  direct  examination  of  a  witness  for  the  plaintiff,  her 
counsel  propounded  a  question,  assuming  a  state  of  facts  here 
which  no  evidence  tended  to  establish,  and  further  assumin"- 
that  the  witness  had  knowledge  thereof.  Adversary  counsel 
objected  and  asked  the  court  to  rebuke  counsel  for  propound- 
ing a  question  of  that  character.  Whereupon  the  court  said: 
"Well,  I  think  I  will  administer  the  rebuke  to  counsel  because 
you  are  assuming  that  this  witness  knows  things;  tlicre  is  no 
evidence  as  yet  tending  to  show  any  such  thing,  and  I  think 
you  are  very  much  out  of  order."  Mr.  Kerruish:  "Just  a 
word  on  that  point :  Xobody  knows  better  than  I  how  to  deport 
myself,  but  inasmuch  as  this  gentleman  imputed  to  me  an  im- 
proper motive,  I  tbought  I  might  inquire  of  him  the  things  I 
know  he  knows."  Upon  the  cross-examination  of  another  wit- 
ness, wbo  had  been  called  on  behalf  of  the  defendant,  inquiry 
was  made  respecting  the  professional  standing  of  one  of  the 
physicians  who  had  attended  the  plaintiff.  Mr.  Kerruish  in- 
terrupted as  follows:  "Now,  it  is  perfectly  evident  what  kind 
of  ■^^^  business  they  have  been  in  down  in  Irondale,  pecking 
into  things  of  that  sort." 

Upon  the  examination  of  a  medical  witness  who  had  been 
called  by  the  defendant,  plaintiff's  counsel  inquired  of  him 
why  he  had  been  selected  to  make  an  examination  to  which  he 
had  testified.  He  answered:  "Well,  don't  ask  me  why  he  se- 
lected me,  ask  him."  Whereupon  plaintiff's  counsel  observed : 
"Well,  I  know,  and  so  does  everybody  else;  I  don't  care  much, 
I  simply  wanted  you  to  acknowledge  it,  that  is  all."  Upon  the 
cross-examination  of  a  very  young  lady,  who  had  been  called  as 
a  witness  by  tlie  defendant,  plaintiff's  counsel  saw  fit  to  exam- 
ine her  upon  the  subject  of  her  familiarity  with  the  city  of 
Cleveland.  She  answered  tliat  she  had  been  there  about  a 
month  and  was  sick  during  the  entire  time.  Whereupon  coun- 
sel interrupted:  "I  don't  care  about  your  sickness;  the  least  said 
about  that  the  better."  An  objection  by  defendant's  counsel 
was  sustained  by  the  court,  and  plaintiff's  counsel  interposed : 
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"We  will  pass  over  the  sickness  charitably.  I  put  it  upon  char- 
itable grounds."  Upon  the  cross-examination  of  another  physi- 
cian who  had  been  called  by  the  defendant,  plaintiff's  counsel 
inquired  of  him  as  to  the  mode  of  ascertaining  differences  in 
the  lengths  of  injured  limbs.  Upon  receiving  the  answer  of  the 
Avitness,  counsel  interposed :  "By  gracious !  that  was  done  splen- 
didly." Upon  objection  the  counsel  further  said:  "I  thought 
it  was  complimentary  to  the  witness."  Upon  the  cross-exam- 
ination of  another  witness,  a  woman  who  had  been  called  by  the 
defendant,  plaintiff's  counsel  interrupted  his  own  cross-exam- 
ination to  say:  "Xow,  you  are  getting  into  tangles  here  of  the 
worst  kind."  Upon  objection  by  counsel  for  the  defendant, 
plaintiff's  counsel  observed:  "I  guess  your  **^  woman  isn't 
telling  the  truth,  and  you  know  it."  Upon  the  cross-examina- 
tion of  another  witness,  respecting  a  supposed  conversation 
with  another  person,  the  witness  said  she  had  no  recollection  of 
it.  Whereupon  plaintiff's  counsel  interrupted  his  own  cross- 
examination  to  say :  "I  will  have  to  fix  the  tim^e  and  place  and 
blow  you  up  on  that."  Upon  the  cross-examination  of  the  same 
witness,  he  inquired  of  her  as  to  her  failure  to  recognize  the 
plaintiff  upon  an  occasion  referred  to,  and  then  inquired 
whether  it  was  in  consequence  of  a  failure  of  the  witness'  ob- 
servation or  a  change  in  the  appearance  of  the  plaintiff.  The 
witness  answered:  "I  think,  perhaps,  it  was  a  little  of  both." 
Counsel  thereupon  interrupted  himself  to  say :  '"Xow,  that  is 
sensible;  I  like  your  style  first  rate;  that  is  nice."  Upon  objec- 
tion by  adversary  counsel,  plaintiff's  counsel  observed :  "Won't 
you  let  me  compliment  your  witness  when  she  is  deserving  of 
it?"  Upon  the  examination  of  another  witness  called  by  the 
defendant,  she  was  inquired  of  as  to  the  origin  of  a  written  state- 
ment which  she  had  signed,  the  inquiry  being  whether  it  was 
written  in  her  presence.  Counsel  for  the  phiintiff  objected; 
and,  upon  the  suggestion  of  his  adversary,  ''it  is  in  your  favor," 
he  replied:  "I  don't  want  any  of  her  favors.  I  tliink,  your 
honor,  that  tliey  should  be  reprimanded  for  bringing  a  witness 
like  this  into  court.  If  it  was  two  hundred  years  ago  it  would 
be  punished."  Upon  the  cross-cxajninalion  of  another  witness 
called  by  the  defendant,  no  evidence  of  any  improper  conduct 
on  its  part  having  appeared,  counsel  for  tlie  plaintiff'  inquired: 
"Well,  do  vou  know  any  of  the  crowd  that  liave  licon  trying  to 
defeat  this  woman  of  her  rights?"  Upon  tlie  calling  of  ^Ir.  F. 
A.  Henry  as  a  witness  for  the  defendant,  before  any  testimony 
had  been  given  by  "^^  him,  plaintiff's  counsel  intorruptcl   to 
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say:  "I  am  willing  to  admit  that  Mr,  Henry  will  swear  to  any- 
thing that  is  necessary  here." 

In  response  to  objections  to  the  numerous  interruptions  and 
improprieties  of  counsel  for  the  plaintiff,  of  which  a  few  are 
embraced  in  the  foregoing  statement,  the  court  made  many  ob- 
servations whose  nature  and  effect  are  indicated  by  the  following 
selections.  Upon  being  called  upon  by  counsel  for  the  defend- 
ant to  sustain  an  objection  to  an  improper  question,  and  to  re- 
quire counsel  to  desist  from  an  improper  course  of  examination, 
the  court  said :  '^Oh,  I  think  I  have  done  all  I  can  do ;  I  sustain 
the  objection,-"  Again,  "1  think  counsel  is  in  fault  in  indulg- 
ing in  too  many  statements,  a  habit  that  counsel  has  got  into  in 
thirty  years  of  practice,  to  interject  in  your  arguments  for  the 
purpose  of  getting  advantage  with  the  jury.  You  are  not  con- 
scious of  it,  but  others  notice  it,  and  I  notice  it,  and  it  is  that 
the  other  side  object  to."  ''That  was  wholly  out  of  order,  Mr. 
Kerruish,  it  is  not  prompted  by  any  desire  to  gain  advantage, 
but  by  force  of  inveterate  habit."  Mr.  Kerruish:  "I  think  it 
is  a  good  habit."  Court :  "No,  I  think  it  is  a  bad  habit."  "The 
jury  will  disregard  the  statements  of  counsel  as  to  whether  the 
witness  is  telling  the  truth  or  not.  I  think  we  ought  to  have 
no  interruptions  and  no  comments  at  all."  "Well,  it  doesn't 
seem  to  have  any  effect;  I  have  endeavored  to  rebuke  counsel 
several  times."  "I  have  repeatedly  admonished  counsel,  but 
it  don't  avail  very  much  against  the  habits  of  forty  years."  "I 
have  said  a  great  many  times  there  ought  not  to  be  any  interfer- 
ence at  all ;  the  only  thing  to  do  is  to  object  if  you  do  object." 
Another  time,  when  called  upon  to  admonish  counsel,  the  court 
said :  "I  have  done  that  so  much,  I  am  getting  tired  of  doing  the 
***  same  thing  over  and  over  again.  Now  repeat  the  ques- 
tion." Upon  a  similar  request  the  court  said :  "I  do  not  think 
I  will  do  that ;  I  have  done  that  so  much  that  I  am  getting  tired 
of  it." 

The  record  before  us  contains  the  solemn  assurance  that  the 
repeated  and  prolonged  scenes  of  disorder  which  it  describes 
occurred  upon  "the  trial  of  this  cause."  Adopting  the  eu- 
phemism, the  trial  was  made  to  last  through  more  than  two 
weeks,  obviously  to  the  waste  of  most  of  the  time  so  employed, 
and  to  the  great  discredit  of  the  administration  of  justice.  But 
these  evils  are  accomplished  and  irremediable;  and  Ave  have  only 
to  determine  Avhether  the  law  requires  the  plaintiff  in  error  to 
submit  to  a  result  so  reached.  The  determination  of  that  ques- 
tion will  not  only  justify,  but  require,  some  observations  which 
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might  seem  too  obvious  to  be  entitled  to  a  place  in  a  treatise 
on  the  conduct  of  trials.  It  is  the  requirement  of  the  law  that 
issues  of  fact,  in  so  far  as  they  depend  on  oral  testimony,  shall 
be  determined  upon  the  testimony  of  witnesses  who  speak 
under  the  obligations  of  an  oath,  and  who  are  subject  to  cross- 
examination.  It  is  also  required  by  established  general  rules, 
to  which  the  issues  of  this  case  present  no  exceptions,  that  state- 
ments of  fact,  to  influence  the  verdicts  of  Juries,  must  be  from 
the  personal  knowledge  of  the  witnesses,  and  that  mere  hearsay 
and  inference  must  be  excluded.  All  of  these  requirements 
were  disregarded  in  numerous  instances  presented  by  the  record. 
On  the  trial,  counsel  for  the  prevailing  '*"*^  party,  during  that 
portion  of  the  trial  which,  in  orderly  inquiry,  is  devoted  to  the 
introduction  of  evidence,  made  statements  purporting  to  present 
facts,  some  of  the  statements  being  in  corroboration  of  the  tes- 
timony of  witnesses,  some  of  them  being  of  matters  which  were 
not  otherwise  suggested  in  the  case.  The  instances  in  which 
statements  of  facts  were  followed  by  questions,  not  for  the  pur- 
pose of  eliciting  such  facts  as  were  in  the  knowledge  of  the 
witnesses,  but  to  mislead  the  jury  as  to  the  facts  in  evidence, 
are  subject  to  the  same  criticism. 

The  order  of  trial  prescribed  by  section  5190  of  the  Revised 
Statutes  does  not  differ  in  any  respect,  which  is  here  material, 
from  that  which  had  been  pursued  before  the  enactment  of 
the  statute.  But  since  the  general  assembly  has  thought  the 
order  of  sufficient  importance  to  be  a  proper  subject  for  legis- 
lation, there  is  added  reason  for  adhering  to  the  order  which 
it  prescribes.  The  section  definitely  provides  that  counsel  shall 
not  be  heard  in  argiunent  until  all  the  evidence  has  been  in- 
troduced. jManifeet  disregard  of  this  order  of  trial  appears 
in  some  of  the  comments  of  counsel  which  were  made  during 
the  introduction  of  evidence,  and  which  are  presented  in  the 
statement  of  the  case,  and  in  many  others  which  are  not  in- 
cluded in  the  statement.  Xot  only  were  these  comments  un- 
timely, but  some  of  them  were  of  such  character  that  they 
should  not  have  been  permitted  at  any  time.  Certainly  tlicre 
is,  and  must  be,  much  latitude  allowed  to  counsel  in  argu- 
ment when  the  time  for  argument  has  arrived ;  but  the  ridicul- 
incr  of  uneducated  witnesses  because  of  tlieir  unorammatical 
speech,  and  the  oflcring  of  insults  to  otliers  without  cause  af- 
forded in  the  case,  should  be  forbidden  as  tending  to  the  sup- 
pression of  the  truth.  The  repetition  of  incompetent  **"***  in- 
quiries,  to   which   objection   had   been   sustained,   was   for   the 
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obvious  purpose  of  eliciting  a  repetition  of  the  objection  and 
to  prejudice  the  case  in  the  estimation  of  the  jury.  It  should 
need  no  comment  to  show  that  tbe  purpose  which  prompted 
such  conduct  called  for  its  complete  and  immediate  suppression. 
It  is  suggested  that  the  conduct  of  counsel  was  so  grossly 
violative  of  propriety  and  decorum  that  it  probably  had  the 
effect  to  offend  the  jury  and  to  secure  for  his  client  a  smaller 
verdict  than  would  otherwise  have  been  returned.  That  sug- 
gestion should  not  be  permitted  to  control  our  judgment.  If 
it  be  assumed  that  the  orderly  administration  of  justice  is  not 
to  be  insisted  upon,  and  that  the  truth  may,  by  accident,  be 
evolved  from  such  scenes  as  were  here  enacted,  it  is  sufficient 
that  the  misconduct  of  counsel  was,  in  its  natural  effect,  pre- 
judicial to  the  rights  of  the  plaintiff  in  error,  and  it  does  not 
appear  from  the  record  that  it  did  not,  in  fact,  result  in  such 
prejudice.  An  examination  of  the  cases  cited,  and  others, 
justifies  the  conclusion  that  for  such  misconduct,  and  even  for 
that  which  is  less  flagrant,  judgments  are  always  reversed,  un- 
less it  is  made  to  appear  that  its  natural  effect  has  been  averted 
by  court  or  counsel,  or  both.  It  is  due  to  differences  in  the 
character  of  the  misconduct  rather  than  to  differences  of  opin- 
ion in  reviewing  courts  that  it  has,  in  some  cases,  been  held 
that  the  efl'ect  of  the  misconduct  may  be  eliminated  by  in- 
structions, and  in  others  that  it  cannot  be.  In  this  case  the 
final  instructions  to  the  jury  were  silent  upon  tlie  subject. 
Throughout  the  record  a  trial  judge,  personally  distinguished 
for  learning  and  probity,  appears  as  a  grieved  observer  of  con- 
tinued improprieties  which  he  thought  himself  powerless  to 
suppress.  It  is  entirely  clear  that  he  was  unable  to  '*"*''  end 
tlicm  by  admonition  and  entreaty,  but  he  w^as  clothed  with 
ample  power  to  suppress  them  inexorably.  The  county  in  wliieli 
he  sat  has  the  complement  of  county  buildings.  From  the 
body  of  tlie  people  a  few  are  selected  as  members  of  the  bar 
because  tlicir  qualities  are  supposed  to  authorize  the  expecta- 
tion that  they  will  render  important  aid  in  the  administra- 
tion of  justice.  Some  prime  mistakes  in  the  selection  are 
remediable.  If  the  court  had  sustained  the  motion  for  a  ntnv 
trial  it  would  have  been  a  too  long  deferred  recognition  of  tlie 
rights  of  the  plaintiff  in  error,  though  it  would  have  made 
this  proceeding  in  error  unnecessary.  That  it  should  have 
been  sustained  is  obvious.  But  it  is  much  more  important  to 
observe  that  the  trial  judge  should  not  have  permitted  such 
conduct  on  the  part  of  counsel  as  would  result  in  a  mistrial. 
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This  was  due  not  only  to  the  parties  to  the  suit,  but  to  the 
public.  But  few  pages  of  this  record  had  unfolded  when  there 
was  manifest  occasion  for  continuing  the  cause  and  dealing 
with  offending  counsel  according  to  his  deserts.  The  observa- 
tions of  the  trial  judge,  from  time  to  time,  show  that  he  had 
an  intelligent  appreciation  of  the  gravity  of  the  offenses  which 
were  committed  before  him.  Why  he  thought  it  less  important 
to  suppress  them  than  to  give  correct  instructions  to  the  jiiry 
as  to  the  law  of  the  case,  does  not  appear.  In  a  comparison 
of  causes,  a  mistrial  because  of  an  erroneous  view  of  the  legal 
rights  of  the  parties  would  be  entitled  to  more  charitable  con- 
sideration. The  suggestion  by  the  trial  judge  that  a  course  of 
toleration  was  chosen  because  of  the  inveteracy  of  counsel's 
habit  acquired  in  forty  years  of  similar  practice,  was  most  un- 
fortunate. Is  it  necessary  to  say  that  there  can  be  no  prescrip- 
tive right  to  hinder  the  administration  of  justice  by  conduct 
^^®  which  squanders  time  and  leads  to  mistrials?  Can  the 
suggested  discrimination  against  younger  members  of  the  bar 
be  justified  or  even  tolerated? 

It  is  required  by  the  reasons  involved  and  by  the  decided 
cases  that  the  judgments  of  the  court  of  common  pleas  and 
the  circuit  court  be  reversed,  and  the  cause  remanded  to  the 
former  court  for  a  trial  according  to  law. 

Eeversed. 

Burket,  C.  J.,  Spear,  Davis,  Price  and  Crew,  JJ.,  concur. 
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in  Offering  Testimony. 
IV.    Insulting  Witnesses. 

V.     Disparaging  Opponent's  Evidence  as  It  Comes  in. 
VI.    Improper  Questions  of,  or  Remarks  Concerning,  Jurors. 
VII.     Improper  Statements  Concerning  the  Law  Governing  the  Case. 
VIII.    Effect  of  Similar  Misconduct  by  Opponent,  or  Where  Miscon- 
duct was  Provable  by  Adversary. 
IX.     Necessity  of  Objection  to  Misconduct. 

a.  In  General. 

b.  When  it  may  be  Dispensed  With. 

X.    Language  Used  must  be  Prejudicial  to  Warrant  a  Reversal. 
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Misconduct  of  counsel  in  argument:  48  Am.  Rep.  336;  56  Am.  Rep.  814;  58  Am. 
Kep.  648;  9  Am.  St.  Rep.  ^59. 
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XII.     Duty  of  Court  to  Instruct  Jury  to  Disregard  Improper  Re- 
marks. 

XIII.  Duty  of  Court  to  Reprimand  Offending  Counsel. 

XIV.  Means  of  Stopping  Misconduct. 

I.     Introduction  and  Scope  of  Note. 

The  misconduct  of  counsel  in  the  trial  of  causes,  such  as  oceurrecl 
in  the  principal  case,  may  well  call  down  the  condemnation  of  every 
fair-minded  student  of  the  law,  tending,  as  it  necesasrily  must,  to 
the  creation  of  disorder,  the  suppression  of  truth,  and  the  demoral- 
ization of  justice  in  general.  It  is  a  matter  of  regret  that  lawyers 
should  knowingly  violate  the  fundamental  principles  of  legal  ethics, 
by  indulging  in  such  tactics  as  insulting  and  browbeating  witnesses, 
in  many  instances  present  only  because  forced  to  be  there,  by 
knowingly  asking  improper  questions,  seeking  and  hoping  thereby 
to  influence  the  jury,  and  by  persisting  in  arguing  their  case  during 
the  entire  trial. 

It  is  to  be  noted  with  satisfaction  that  the  courts  have  taken 
a  firm  stand  against  such  misconduct,  refusing  to  allow  a  verdict, 
obtained  by  such  means,  to  stand,  for,  as  has  been  remarked:  "A 
case  that  cannot  be  won  fairly  upon  the  evidence,  by  the  use  of 
legal  and  lawyer-like  methods,  presumably  does  not  deserve  to  be 
won":  Sutton  v.  Chicago  etc.  Ey.  Co.,  98  Wis.  157,  73  N.  W.  993. 
See,  also,  Ward  v.  Eeed  (Mich.),  96  N.  W.  458. 

The  remarks  of  counsel  made  during  a  trial  stand  on  the  same 
footing  as  those  made  in  argument:  Welch  v.  Union  Cent.  Life  Ins. 
Co.,  117  Iowa,  394,  90  N.  W.  828;  but  it  has  been  thought  advisable 
in  this  note  to  discuss  only  such  cases  as  deal  with  misconduct  other 
than  in  argument,  in  order  to  get  a  clearer  idea  as  to  what  behavior 
has  and  has  not  been  considered  so  prejudicial  as  to  warrant  disturb- 
ing a  judgment. 

II.     Knowingly  Asking  Incompetent  and  Inadmissible  Questions. 

One  of  the  most  common  forms  of  misconduct  is  that  of  knowingly 
asking  incompetent  questions,  in  order  to  obtain  an  advantage  with 
the  jury,  and  persisting  in  repeating  them,  although  held  inadmissible 
by  the  trial  court;  and  a  verdict  obtained  by  such  conduct  will  be 
set  aside:  Hood  v.  Chicago  etc.  Ey.  Co.,  95  Iowa,  331,  64  N.  W.  261; 
Phillips  V.  United  States  Ben.  Soc,  120  Mich.  142,  79  N.  W.  1;  Ather- 
ton  V.  Defreeze,  129  Mich.  364,  88  N,  W.  886;  Belyoa  v.  Minneapolis 
etc.  Ey.  Co.,  61  Minn.  224,  63  N.  W.  627;  Cossclmon  v.  Dunfee,  172 
N.  Y.  507,  65  N.  E.  494,  affirming  59  App.  Div.  467,  69  N.  Y.  Supp. 
271;  Yarborough  v.  Weaver,  6  Tex.  Civ.  App.  215,  25  S.  W.  468; 
Hocks  V.  Sprangers,  113  Wis,  123,  87  N.  W,  1101,  modified,  113  Wis. 
123,  89  N.  W.  113;  Barton  v.  Bruley  (Wis.),  96  N.  W.  815.  So  it  is 
improper  for  counsel  to  put  leading  questions,  and  after  they  have 
been  excluded,  ask  questions  on  the  same  subject  in  proper  form: 
Sullivan  v.  Chicago  etc.  Ey.  Co.,  119  Iowa,  464,  93  N.  W.  367,  where 
the   court   said:   "The   reasons   for   the   rule   prohibiting   leading   and 
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suggestive  questions  come  readily  to  the  mind,  requiring  but  a 
moment's  thought.  Justification  for  such  rule  is  not  needed,  in  any 
sense.  When  a  question  obnoxious  to  the  rule  has  been  put  to  a 
witness,  the  mischief  is  done.  His  mind  has  been  directed  to  the 
specific  point  upon  which  favorable  testimony  is  wanted,  and  the 
answer  desired  is  generally  suggested.  Now,  to  permit  an  answer 
to  a  question,  proper  in  form,  where  it  immediately  follows  one  that 
was  improper,  in  the  sense  that  it  carried  with  it  a  plain  suggestion 
of  the  answer  desired,  is  to  take  away  very  much,  if  not  all,  the  pro- 
bative force  of  the  rule  forbidding  leading  and  suggestive  questions. 
If  a  witness  be  favorable  to  the  party  calling  him,  and  especially  if 
he  be  a  willing  witness,  he  will  have  been  apprised  of  what  is  ex- 
pected of  him,  and  the  subsequent  properly  framed  question  can  be 
as  readily  and  satisfactorily  answered  to  the  advantage  of  the  ques- 
tioner as  could  the  prior  improper  one.  While  we  should  hesitate 
to  reverse  a  case  on  this  ground  alone,  yet,  generally  speaking,  the 
practice  is  to  be  condemned." 

Where  the  mere  putting  of  a  question  conveys  to  the  jury  infor- 
mation which  cannot  be  properly  laid  before  them,  thus  tending 
to  render  the  trial  unfair  and  illegal,  a  verdict  so  obtained  stands 
on  exactly  the  same  basis  as  if  the  illegal  evidence  were  introduced 
by  error  in  ruling  by  the  court.  But  where  the  incompetent  evidence 
conveys  no  information  other  than  that  contained  in  testimony  not 
objected  to,  the  verdict  will  not  be  set  aside:  Dow  v.  Town  of  Weare, 
68  N.  H.  S'45,  44  Atl.  489. 

It  has  been  held  that  there  is  no  rule  of  law  precluding  an  attor- 
ney from  asking  a  witness  a  question,  even  though  he  know  it  to  be 
improper,  if  it  be  civil  and  respectful,  but  sharp  practice  should  not 
be  permitted:  Hollenbeck  v.  Missouri  Pac.  Ey.  Co.  (Mo.),  38  S.  W. 
723. 

m.     statements  by  Attorneys  as  to  Wliat  They  Expect  to  Prove 
in  Offering  Testimony. 

A  party  has  a  right,  when  he  has  a  witness  on  the  stand,  to  offer 
to  prove  such  facts  as  may  be  thought  material  to  the  case,  and  it 
is  not  improper  for  counsel  to  state  to  the  court  the  facts  he  expects 
to  prove  by  the  witness:  Chicago  etc.  E.  Co.  v.  Fietsam,  123  111.  518, 
15  N.  E.  169,  affirming  24  111.  App.  210.  So  an  attorney  may  state 
the  grounds  on  which  he  relies  as  justification  for  questions  to  which 
opposing  counsel  objected,  care  being  taken  by  the  judge  promptly 
to  check  any  apparent  effort  to  make  them  the  opportunity  for  the 
assertion  of  inadmissible  matters:  Gilbert  v.  Michigan  Cent.  E.  Co., 
116  Mich.  610,  74  N.  W.  1010. 

It  is  improper  for  counsel,  on  a  motion  to  reopen  the  case  for  more 
evidence,  made  while  the  argument  is  in  progress,  to  state  the  names 
of  witnesses  and  what  their  evidence  would  be  without  first  asking 
that  the  jury  retire;  but  where  it  does  not  appear  that  he  acted 
in  bad  faith  or  to  get  facts  before  the  jury  by  artful  practice,  a  new 
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trial  will  not  be  granted  solely  on  that  account:  Georgia  etc.  E. 
Co.  V.  Evans,  87  Ga.  673,  13  S.  E.  580.  The  fact  that  counsel  makes 
improper  statements,  in  offering  incompetent  testimony,  will  not 
work  a  reversal  where  the  testimony  is  promptly  excluded  and  it 
appears  improbable  that  the  jury  were  prejudiced  by  the  remarks: 
Provost  V.  Brueck,  110  Mich.  136,  67  N.  W.  1114. 

It  is  improper  for  counsel  to  state  what  he  could  prove  if  he  were 
allowed  to  do  so,  where  an  objection  to  his  question  has  been  sus- 
tained, and  is  reversible  error  if  the  court  does  not  instruct  the  jury 
that  it  is  improper:  McDuff  v.  Detroit  Evening  Journal  Co.,  84  Mich. 
1,  22  Am.  St.  Eep.  673,  47  N.  W.  671,  See,  also.  Turner  v.  Muskegon 
etc.  Co.,  97  Mich.  166,  56  N.  W,  356. 

So,  where  the  court  refused  to  permit  certain  questions  to  be  put 
on  cross-examination  of  one  of  the  opposing  witnesses,  by  counsel 
for  the  plaintiff  who  then  remarked  that  the  attorneys  on  the  other 
side  were  afraid  that  the  witness  would  tell,  this  was  held  so  pre- 
judicial that  the  trial  court  should  have  set  aside  a  verdict  for  the 
plaintiff  on  its  own  motion:  Thompson  v.  Toledo  etc.  Ey.  Co.,  91 
Mich.  255,  51  N.  W.  995. 

The  rule  that  a  judgment  may  be  reversed  for  stating  or  arguing 
upon  pertinent  facts  not  in  evidence  does  not  apply  to  statements 
made  by  an  attorney  while  testifying  as  a  witness:  Baker  v.  City 
of  Madison,  62  Wis.  137,  22  N.  W.  141,  583. 

IV.     Insulting  Witnesses. 

Witnesses,  while  on  the  stand,  should  not  be  insulted,  and  are  en- 
titled to  protection:  West  Chicago  St.  E.  Co.  v.  Groshon,  51  111.  App. 
463;  Chicago  City  Ey.  Co.  v.  Barron,  57  111.  App.  469.  In  the  latter 
case  it  is  said:  "It  is  sufficient  to  say  that  each  person  who  is  called 
as  a  witness,  whether  high  or  low,  rich  or  poor,  of  good  or  ill  repute, 
of  an  orderly  or  dissolute  life,  has,  while  upon  the  witness-stand, 
an  absolute  right  to  respectful  treatment.  The  witness  is  there,  not 
simply  of  his  own  accord,  but  at  the  command  of  the  law,  and  coun- 
sel have  no  ri^ht  while  he  is  upon  the  stand  to  treat  him  otherwise 
than  if  he  was  the  highest  gentleman  in  the  land, 

"Counsel  may  think,  and  it  may  be  the  case,  that  the  business 
which  the  witness  follows  is  nefarious,  or  his  life  disreputable,  but 
the  witness,  while  he  may  be  made  to  testify  to  facts  which  show 
such  to  be  the  case,  is  not  in  the  course  of  an  examination  to  have 
his  life  characterized  by  counsel  as  disreputable  or  wicked,  and  the 
instances  are  exceedingly  rare  in  which,  while  a  witness  is  upon  the 
stand,  it  is  proper  in  discussion  carried  on  with  the  court,  to  speak 
offensively  of  the  life  and  character  of  such  witness." 

So  remarks  of  counsel  for  plaintiff  during  the  examination  of  a 
witness  for  an  unsuccessful  defendant,  over  proper  objections,  that 
such  witness  had  been  "fixed"  by  defendant's  counsel,  and  that 
he  had  to  depend  upon  "fixing  witnesses,"  there  beinsr  no  evidence 
of  such  fact,  are  grounds  for  setting  aside  the  verdict:  Ashland  Land 
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etc,  Co.  V.  May,  51  Neb.  474,  71  N.  W,  67.  See,  also,  Sutton  v.  Chi- 
cago etc.  Ey.  Co.,  98  Wis.  157,  73  N.  W.  993.  A  question  which 
charges  dishonesty  may  be  as  prejudicial  as  a  direct  statement  to  the 
same  effect:   George  v.  Swafford,  75  Iowa,  491,  39  N.  W.  804. 

Counsel  should  refrain  from  remarks  during  the  examination  of 
witnesses,  putting  the  question  directly  and  receiving  the  answer 
without  comment:  Baker  v.  Sherman,  71  Vt.  439,  46  Atl.  57.  Calling 
a  witness  by  his  first  name  is  not  misconduct,  as  tending  to  lower 
him  in  the  jury's  estimation:  Enright  v.  City  of  Atlanta,  78  Ga.  288. 

V.    Disparaging  Opponent's  Evidence  as  It  Comes  in. 

Counsel  should  not  disparage  evidence  offered  by  his  adversary  as 
it  comes  in,  by  addressing  the  court  in  the  hearing  of  the  jury  upon 
the  infirmities  of  the  evidence,  declaring  at  the  same  time  that  he 
does  not  object  to  its  reception  but  desires  it  to  be  receive-d:  Trav- 
elers' Ins.  Co.  V.  Sheppard,  85  Ga.  751,  12  S.  E.  18. 

VI.    Improper  Questions  of,  or  Remarks  Concerning,  Jurors. 

By  improperly  questioning  jurors  or  addressing  to  them  improper 
remarks,  undue  advantage,  prejudicial  to  the  opposing  side,  may  be 
gained,  and  these  should  stand  upon  the  same  footing  as  questions 
or  remarks  addressed  to  witnesses. 

In  Lipschutz  v.  Eoss,  84  N.  Y.  Supp.  632,  an  action  for  personal 
injuries,  a  talesman  was  asked  by  the  plaintiff's  attorney  if  he  was 
interested  in  a  certain  insurance  company.  This  was  objected  to 
and  overruled.  The  plaintiff's  attorney  stated  that  he  understood 
the  case  was  being  defended  by  the  insurance  company,  and  the 
court  remarked  that  the  plaintiff  had  a  right  to  find  out  if  such 
company  was  interested.  These  statements  of  the  attorney  and  the 
court  were  held  reversible  error,  citing  Wildriek  v.  Moore,  66  Hun, 
630,  22  N.  Y.  Supp.  1119;  Cosselmon  v.  Dtinfee,  172  N.  Y.  507,  65  N. 
E.  494;  Manigold  v.  Black  Eiver  Traction  Co.,  81  App.  Div,  381,  80 
N.  Y.  Supp.  861. 

In  Gundlaeh  v.  Schott,  95  111.  App.  110,  affirmed  192  III.  509,  85 
Am.  St.  Eep.  348,  61  N.  E.  332,  during  the  selection  of  the  jury, 
attorney  for  the  plaintiff,  in  examining  the  first  four  men  called  as 
jurors,  asked  if  they  knew  a  man  by  the  name  of  Holland,  an  insur- 
ance agent.  Opposing  counsel  objected,  stating  that  he  knew  no 
such  man,  whereupon  plaintiff's  attorney  stated  that  he  had  reason 
to  believe  he  did  know  him,  because  he  had  been  around  trying  to 
compromise  the  case.  It  was  held  that  this  would  have  been  suffi- 
cient ground  to  warrant  a  reversal,  if  the  court  had  not  interposed 
and  directed  the  jury  to  disregard  the  remarks. 

Where  counsel,  in  arguing  a  motion  for  a  mistrial,  became  abusive 
of  the  jury,  stating,  in  the  hearing  of  the  jury,  among  other  things, 
that  some  of  the  jurors  had  gone  into  the  jury-box  with  souls  black- 
ened with  perjury  and  bribery,  and  that  all  hell   could   not   change 
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their  minds,  this  was  held  such  misconduct  as  to  warrant  awarding 
a  new  trial,  where  a  verdict  was  given  in  favor  of  the  offending 
counsel:  State  v,  Noland,  85  N.  C.  576.  See,  also,  Hagen  v.  New 
York  etc.  E.  Co.,  79  App.  Div.  519,  80  N.  Y.  Supp.  580. 

VII.  Improper  Statements  Concerning  the  Law  Governing  the  Case. 
It  is  also  reversible  error  for  counsel  to  make  remarks  derogatory 

of  the  law  governing  the  case.  So  where  an  attorney  stated  in  the 
presence  of  the  jury  that  a  decision  of  the  supreme  court,  employed 
with  reference  to  the  law  of  the  case  on  trial,  was  as  rotten  as  hell 
itself,  a  new  trial  was  granted:  Martin  v.  Courtney,  81  Minn.  112, 
83   N.   W.   503. 

VIII.  Effect  of  Similar  Misconduct  by  Opponent,  or  Where  Miscon- 

duct was  Provoked  by  Adversary. 

The  fact  that  opposing  counsel  was  equally  reprehensible  in  mis- 
conduct is  only  a  greater  reason  for  setting  aside  a  verdict:  Ensor 
V.  Smith,  57  Mo.  App.  584;  Baldwin  v.  Grand  Trunk  Ey.  Co.,  64  N. 
H.  596,  15  Atl.  411.  "The  verdict  is  set  aside,"  said  the  court  in  the 
latter  case,  "not  because  the  party  gaining  it  introduced  incompe- 
tent evidence  before  his  adversary  did  the  same  thing,  nor  because 
he  introduced  more  incompetent  evidence  than  his  adversary,  but 
because  a  material  part  of  his  evidence  was  inadmissible  and  preju- 
dicial,  and   the   trial    was   unfair    and   illegal." 

Prejudicial  remarks  of  counsel  are  not  excused  because  provoked 
by  opposing  counsel:  Welch  v.  Union  Cent.  Life  Ins.  Co.,  117  Iowa, 
394,  90  N.  W.  828.  But  see  St.  Louis  etc.  Ey.  Co.  v.  Daughtery  (Tex. 
Civ.  App.),  31  S.  W.  705,  where  the  fact  that  opposing  counsel's  re- 
peatedly asking  leading  questions,  which  were  excluded,  was  held  to 
excuse  an  improper  remark,  provoked  thereby.  In  State  v.  Haverly, 
4  Idaho,  484,  42  Pac.  506,  certain  improper  remarks  of  a  district  at- 
torney were  assigned  as  error.  The  court  there  said:  "While  the 
remarks  might  have  been  exceptionable,  had  they  been  volunteered 
by  the  district  attornev,  when,  as  appears  by  the  record,  thcv  were 
responsive  to  or  in  reply  to  remarks  by  defendant's  counsel,  we  hardly 
think  they  amount  to  reversible  error,  especially  when  the  jury  were 
instructed  by  the  court  to  disregard  them." 

IX.     Necessity  of  Objection  to  Misconduct. 

a.  In  General. — In  order  to  take  advantage  in  the  upper  court  of 
an  improper  remark  of  counsel,  it  is  usually  necessary  that  it  be  ob- 
jected to  at  the  time  it  was  made,  and  exception  noted,  or  that  the 
jury  be  instructed  not  to  consider  it:  Klink  v.  People,  16  Colo.  4G7, 
27  Pac.  1062;  Metropolitan  St.  R.  Co.  v.  Johnson,  90  Ga.  500,  16  S. 
E.  49;  Hoyt  v.  Carpenter,  6  Kan.  App.  305,  51  Pac.  71;  Hollenbeck 
V.  Missouri  Pac.  Ey.   Co.   (Mo.),  38   S.  W.   723. 

In  Fayetteville  etc.  Ey.  Co.  v.  Combs,  51  Ark.  324,  11  S.  W.  418, 
an  attorney  made  an  effort  to  put  in  evidence  an  offer  of  compro- 
mise, stated  to  have  been  made  by  the  other  side,  following  it  with 
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a  statement,  in  the  jury's  hearing,  of  the  details  of  the  time,  man- 
ner and  amount  of  the  offer.  The  appellant  made  no  attempt  to 
check  or  prevent  the  objectionable  statement,  and  the  court,  of  its 
own  motion,  rejected  the  offer.  The  court  held  that  it  was  the  duty 
of  the  losing  party  to  act  promptly,  and  if  he  could  have  prevented 
the  injury  thereby  and  did  not  do  so,  was  in  no  attitude  to  complain. 
That  the  act  of  improperly  introducing  in  evidence  an  offer  to  con- 
fess judgment  must  be  objected  to  at  the  time,  or  the  error  is 
waived,  see  Kiech  v.  Bolch,  68  Iowa,  526,  27  N.  W.  507. 

b.  When  It  may  be  Dispensed  WitJi. — An  objection  or  exception 
may  be  dispensed  with  if  the  misconduct  is  of  so  flagrant  a  nature 
as  to  leave  a  sinister  impression  in  the  minds  of  the  jury,  which 
neither  rebuke  nor  retraction  can  eradicate:  German- American  Ins. 
Co.  V.  Harper,  70  Ark.  305,  67  S.  W.  755;  Chicago  etc.  E.  Co.  v.  Kel- 
logg, 55  Neb.  748,  76  N.  W.  462,  which  were  both  cases  of  miscon- 
duct in  argument. 

Where  a  series  of  improper  questions  is  put  and  statements  made, 
it  is  not  necessary  to  show  objections  to  each  one  of  them:  Hood  v. 
Chicago  etc.  Ry.  Co.,  95  Iowa,  331,  64  N.  W.  261;  Welch  v.  Union 
Life  Ins.  Co.,  117  Iowa,  394,  90  N.  W.  828,  both  of  which  cases  quote 
with  approval  from  Henry  v.  Railway  Co.,  66  Iowa,  56,  23  N.  W. 
260,  where  it  is  said:  "When  such  a  question  is  asked,  an  objection 
by  opposing  counsel,  even  if  sustained  by  the  court,  does  not  pre- 
vent the  mischief.  Whatever  injury  or  prejudice  there  may  be  to 
the  opposing  party  is  accomplished  by  asking  the  question." 

X.     Language  Used  must  be  Prejudicial  to  Warrant  a  Reversal. 

Before  an  improper  remark  of  counsel  will  be  ground  for  a  rever- 
sal of  judgment,  it  must  appear  that  such  remark  was  prejudicial 
to  the  losing  party;  and  where  the  same  verdict  would  have  been 
reached  if  the  language  complained  of  had  not  been  used,  the  judg- 
ment will  stand:  Burdick  v.  Haggart,  4  Dak.  13,  22  N.  W.  589;  Lee 
V.  State,  116  Ga.  563,  42  S.  E.  759;  Daniels  v.  Weeks,  90  Mich.  190, 
51  X.  W.  273;  Mason  v.  Fourteen  Min.  Co.,  82  Mo.  App.  367;  Kinna 
v.  Horn,  1  Mont.  597;  Barr  v.  Post,  56  Neb.  698,  77  N.  W.  123;  Guer- 
tin  V.  Town  of  Hudson,  71  N.  H.  505,  53  Atl.  736;  State  v.  Green- 
leaf,  71  N.  H.  606,  54  Atl.  38. 

It  has  been  held  not  sufficient  to  warrant  granting  a  new  trial  in 
a  criminal  case,  where  counsel  for  the  prosecution  demanded  the  ar- 
rest of  a  witness  for  the  defense  for  corrupt  perjury,  upon  his  com- 
ing off  the  stand:  People  v.  Biles,  2  Idaho,  114,  6  Pae.  120;  nor 
where,  in  a  negligence  case,  plaintiff's  attorney  remarked  to  a  physi- 
cian: "Remembering  that  you  told  us  that  you  expected  your  export 
fee  in  this  ease,  I  hope  you  won't  charge  the  poor  railroad  any- 
thing extra,"  it  not  appearing  that  great  injustice  was  done:  Chi- 
cago etc.  R.  Co.  V.  Sullivan   (111.),  17  N.  E.  460. 
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In  Gould  V.  Gregory  (Mich.),  95  N.  W.  414,  it  transpired  on  cross- 
examination  that,  though  the  defendant  had  owned  a  farm  for  many 
years,  he  did  not  know  how  many  acres  it  contained,  whereupon 
plaintiff's  counsel  said:  "The  idea  that  a  man  has  owned  a  farm 
thirty  years,  and  don't  know  how  many  acres  there  is!  "  Immediately 
thereafter  defendant  testified  that  the  farm  lay  upon  a  lake;  that  a 
good  deal  was  fractional;  that  his  son  owned  a  part  of  it;  and  that 
he  had  not  figured  it  up.  The  court  held  that  though  the  remark  of 
counsel  was  improper,  it  could  not  have  harmed  the  defendant,  by 
reason   of  the   subsequent   explanation  which   he  gave.- 

Where,  on  the  trial  of  an  action  for  personal  injuries,  it  appeared 
that  a  fireman,  although  he  knew  that  a  boy 's  legs  were  cut  off,  did 
not  go  to  his  assistance,  but  remained  on  the  engine,  and  plaintiff's 
counsel  said:  "You  wouldn't  have  known  any  more  about  it,  if  he 
had  got  his  head  cut  off,"  and  upon  the  court's  sustaining  an  ob- 
jection to  the  remark,  counsel  retorted:  "It  would  only  be  a  differ- 
ence in  the  offense  committed  by  him,"  it  was  held  that,  though 
improper,  these  remarks  alone  were  not  sufficient  to  demand  a  re- 
versal of  the  judgment:  Cleveland  etc.  Ry.  Co.  v.  Davis,  56  111.  App. 
41. 

Where  the  fact  that  the  defendant  was  insured  in  an  accident  in- 
surance company  was  first  brought  out  by  the  insured's  own  attor- 
ney, no  damage  is  done  by  frequent  references  thereto  by  the  other 
side:  McTague  v.  Dowst,  51  App.  Div.  206,  64  N.  Y.  Supp.  949. 
Where  no  request  was  made  that  the  jury  be  instructed  to  disregard 
a  certain  improper  remark,  and  it  appears  to  have  passed  from  their 
minds,  the  making  thereof  is  nonprejudicial  error:  Kirchner  v.  De- 
troit City  Ey.  Co.,  91  Mich.  400,  51  N.  W.  1059. 

That  it  is  not  improper  for  a  solicitor  general  to  suggest  to  a  wit- 
ness under  examination  what  is  necessary  in  order  to  claim  the  privi- 
lege of  not  criminating  himself,  see  Eamsey  v.  State,  92  Ga.  53,  17 
S.   E.   613. 

For  other  cases  in  which  improper  remarks  of  counsel  were  held 
not  sufiicient  cause  for  reversal,  see  Allington  etc.  Mfg.  Co.  v.  De- 
troit Reduction  Co.  (Mich.),  95  N.  W.  562;  Bagley  v.  Mason,  69  Vt. 
175,  37  Atl.  287;  Knopke  v.  Germantown  etc.  Ins.  Co.,  99  Wis.  289, 
74  N.  W.  795,  where  it  is  said:  "We  cannot  reverse  a  judgment  for 
every  improper  chance  remark  made  by  counsel  in  the  course  of  a 
heated  trial — especially  when  made  under  the  provocation  offered  by 
a  too  willing  witness." 

XI.     Granting  New   Trial  for  Misconduct. 

Courts  should  grant  a  new  trial  if  the  verdict  was  obtained  by 
unfair  means,  such  as  remarks  outside  the  evidence.  Granting  a 
new  trial  for  such  cause,  however,  rests  in  the  sound  discretion  of 
the  trial  court,  and  should  be  acted  upon  by  it,  rather  than  by  the 
appellate  court:  Spiro  v.  Nitkin,  72  Conn.  202,  44  Atl.  13;  West  Chi- 
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cago  St.  R.  Co.  V.  Annis,  165  111.  475,  46  N.  E,  264;  George  v.  Swaf- 
ford,  75  Iowa,  491,  39  N.  W.  804. 

In  City  of  Chicago  v.  Leseth,  142  111.  642,  32  N.  E.  428,  it  is  said: 
"It  is  but  natural  that  attorneys,  however  cautious  and  fair  they 
endeavor  to  be,  should  at  times  make  improper  remarks  in  the  pres- 
ence of  the  jury;  but  it  is  well  known  that  in  such  cases  all  injurious 
effects  can  generally  be  avoided  by  the  court  correcting  it  at  once, 
or  by  instructions.  It  is  only  where  counsel  persist  in  attempting 
to  mislead  and  prejudice  the  jury  by  unprofessional  Conduct,  and 
where  the  court  has  refused  to  interfere,  or  where  a  court  of  review 
can  see  that,  notwithstanding  the  efforts  of  the  judge  presiding  at 
the  trial  to  remove  the  prejudicial  effects  of  misconduct,  an  injury 
may  have  resulted  to  the  other  party,  that  a  judgment  will  be  re- 
versed on  that  ground  alone." 

Xn.  Duty  of  Court  to  Instruct  Jury  to  Disregard  Improper  Remarks. 

Where  the  jury  are  cautioned  and  instructed  to  disregard  improper 
statements,  the  judgment  will  ordinarily  not  be  reversed:  Munroe  v. 
Godkin,  111  Mich.  183,  69  N.  W.  244;  Greenfield  v.  Detroit  etc.  Ry. 
Co.  (Mich.),  95  N.  W.  546;  Mc'Lamb  v.  Wilmington  etc.  R.  Co.,  122 
N.  C.  862,  29  S.  E.  894;  International  etc.  R.  Co.  v.  Anchonda  (Tex. 
Civ.  App.),  75  S.  W.  557. 

It  is  the  duty  of  the  court  to  charge  the  jury  to  disregard  im- 
proper remarks  or  statements:  Nalley  v.  State,  28  Tex.  App.  387,  13 
S.  W.  670.  A  mere  ruling  out  of  the  statement  is  not  sufficient,  but 
the  jury  should  be  told  to  disregard  it,  or  a  mistrial  declared,  if  the 
impropriety  is  so  serious  as  to  require  it:  Collins  Park  etc.  R.  Co.  v. 
Ware,  112  Ga.  663,  37  S.  E.  975. 

A  direction  by  the  court  to  disregard  improper  matter  does  not 
always  accomplish  that  end:  Rudiger  v.  Chicago  etc.  Ry.  Co.,  101 
Wis.  292,  77  N.  W.  169:  "It  does  not  always  follow  that  a  direction 
by  the  court  to  disregard  certain  improper  matters,  to  which  atten- 
tion has  been  called  diuing  the  trial,  has  the  desired  effect.  The 
juror  may  honestly  endeavor  to  keep  the  improper  matter  out  of 
Bight,  and  believe  that  he  has  done  so,  and  yet  unconsciously  it  may 
enter  as  an  element  into  the  composition  of  his  verdict.  If  we  ex- 
pect to  retain  the  benefits  of  our  jury  system,  great  care  must  be 
taken  not  only  by  the  court,  but  by  attorneys  as  well,  to  see  to  it 
that  only  matters  proper  for  their  consideration  are  brought  to  the 
attention  of  jurors.  Of  course,  attorneys  cannot  be  expected  to  al- 
ways anticipate  correctly  in  advance  what  will  be  the  rulings  of  the 
court  as  to  the  materiality  or  relevancy  of  the  evidence  they  expect 
to  offer.  But  such  does  not  come  within  the  principle  we  are  con- 
sidering. 

"Where  it  appears  that  attorneys  have  gone  so  far  beyond  bounds 
as  to  introduce  to  the  minds  of  the  jury  matters  which  are  not  only 
irrelevant  and  immaterial,  but  are  highly    improper,  they    must    ex- 
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pect  that  the  record  will  be  subjected  to  greater  scrutiny  by  the 
court  because  of  such  violation  of  the  rule":  Sullivan  v.  Chicago 
etc.  Ey.  Co.,  119  Iowa,  464,  93  N.  W.  367. 

XIII.     Duty  of  Court  to  Reprimand  Oflfending  Counsel. 

Not  only  should  the  trial  court  sustain  objections  to  improper  con- 
duct and  charge  the  jury  to  disregard  it,  but  should  rebuke  and  rep- 
rimand offending  counsel  as  well,  in  order  to  stop  its  repetition: 
Illinois  Cent.  E.  Co.  v.  Souders,  79  111.  App.  41;  Provost  v.  Brueck, 
110  Mich.  136,  67  N.  W.  1114;  Coan  v.  Brownstown  Tp.,  126  Mich. 
626,  86  N.  W.  130;  Atherton  v.  Defreeze,  129  Mich.  364,  88  N.  W. 
886;  Sullivan  v.  Collins,  107  Wis.  291,  83  N.  W.  310.  In  the  case 
last  mentioned,  counsel  injected  into  the  case,  by  statement  or  in- 
sinuation, charges  of  lying,  theft,  and  perjury.  The  court  reversed 
the  judgment,  saying:  "The  trial  court  should  at  the  outset  have 
decisively  called  counsel  to  order,  and  stopped  such  remarks,  and  it 
distinctly  fails  in  its  duty  when  it  does  not  do  so  at  once  and  effect- 
ively. The  mere  sustaining  of  objections,  without  fitting  rebuke,  is 
no  adequate  remedy  for  the  evil.  The  least  that  a  self-respecting 
court  can  do  under  such  circumstances  is  to  stop  such  practice  in  the 
presence  of  the  jury,  and  not  allow  it  to  proceed  with  simply  a  per- 
functory sustaining  of  objections." 

Where  an  attorney,  in  examining  a  witness,  made  an  improper  re- 
mark, and,  upon  being  reproved  by  the  court  therefor,  apologized,  it 
was  held  that  no  harm  was  done,  and  a  new  trial  was  denied:  Whee- 
less  v.  State,  92  Ga.  19,  18  S.  E.  303.  That  the  consequences  of  an 
improper  statement  by  counsel  tending  to  influence  the  jury  cannot 
be  averted  by  his  saying  that  he  "takes  it  back,"  see  Baker  v.  City 
of  Madison,  62  Wis.  137,  22  N.  W.  141,  583. 

XIV.     Means  of  Stopping  Misconduct. 

It  has  been  said  that  the  trial  court  should  forbid  counsel  to  per- 
sist in  misconduct,  and  should  immediately  stop  a  gross  abuse  of 
privilege:  Metropolitan  St.  E.  Co.  v.  Johnson,  90  Ga.  500,  16  S.  E. 
49;  Jenkins  v.  North  Carolina  etc.  Co.,  65  N.  C.  563;  for  a  judge  has 
power  to  stop  an  attorney  who  abuses  his  privilege  in  his  comments 
on  a  witness  and  his  testimony  before  the  jury;  State  v.  Williams, 
65  N.  C.  505. 

How  far  the  court  may  go  in  forcing  counsel  to  desist  from  pre- 
judicial remarks,  statements,  and  the  like,  does  not  seem  to  be  well 
settled.  In  West  Chicago  St.  E.  Co.  v.  Groshon,  51  111.  App.  403,  it 
is  said:  "In  this  state  the  courts  have  so  little  control  of  the  pro- 
ceedings before  them,  that  really  no  other  way  is  left  to  enforce 
decorum  toward  witnesses  and  in  the  adilresses  to  juries,  than  to 
grant  new  trials  for  breaches  of  it." 

No  ca-se  has  been  found  in  which  an  attorney  has  been  punished 
for   contempt   in   persisting   in   misconduct,    after   being   admonished 
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fcy  the  court  to  desist.  In  Atherton  v.  Defreeze,  129  Mich.  364,  88 
N.  W.  886,  where  an  attorney  was  guilty  of  gross  misconrluct,  it  was 
said:  "A  severe  reprimand,  if  nothing  more  severe,  should  have 
been  administered";  but  of  what  that  additional  severity  might 
have  consisted  is  not  set  forth. 

In  Heller  v.  People,  22  Colo.  11,  43  Pac'.  124,  in  spite  of  interfer- 
ence by  the  court,  a  district  attorney  persisted  in  making  unwar- 
ranted statements  and  improper  insinuations.  The  true  rule  in  re- 
gard to  stopping  such  behavior,  and  of  making  an  order  to  that 
end  effective  is  well  stated  there  in  the  following  words:  "The  court 
does  not  seem  to  have  made  any  attempt  to  punish  counsel  in  any 
way  for  these  improprietieu  or  to  have  reprimanded  him  for  his  un- 
professional conduct.  In  this  connection  the  language  of  this  court 
in  the  case  of  Smith  v.  People,  8  Colo.  457,  8  Pac".  920,  is  directly 
in  point:  'The  criticism  on  the  action  of  the  court  is  that  the  judge 
failed  to  assert  and  maintain  the  authority  and  dignity  of  the  court, 
by  reason  whereof  a  prisoner  upon  trial  was  prejudiced.  The  law 
places  at  the  command  of  all  judicial  tribunals  ample  power  and 
means  to  enforce  obedience  to  their  lawful  orders  in  such  cases,  by 
the  way  of  fines,  and,  if  necessary,  imprisonment.  It  is  the  duty  of 
courts  to  require  their  proceedings  to  be  conducted  according  to  the 
rules  of  law,  and  to  protect  the   rights  of  litigants.'  " 


EHEIXSTROM  v.  STEINER. 
[09  Ohio  St.  452,  69  N.  E.  745.] 

APPEAL  AND  ERKOR — Judgment  of  Reversal,  When  Pre- 
sumed not  to  "be  on  the  Weight  of  the  Evidence — \Vh(  e  a  statute 
makes  it  the  duty  of  the  appellate  court  to  pass  on  all  errors  assigned, 
and  when  the  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial,  that  mandate  shall  state  the  errors  found  in  the  record  on 
which  the  judgment  is  founded,  it  will  be  presumed  that  if  the  re- 
versal was  on  the  weight  of  the  evidence  that  the  mandate  would 
have   so   declared,      (pp.   700,   701.) 

APPEAL  AND  ERROR — Judgment  of  Reversal,  When  may  be 
Reviewed,  Though  Declared  to  be  on  the  Weight  of  the  Evidence. — 
If  the  entry  of  a  judgment  of  reversal  declares  that  it  is  because  the 
judgment  reversed  is  contrary  to  the  evidence  on  the  question  of 
acceptance,  this  means  that,  giving  proper  construction  to  the  evi- 
dence on  the  question  of  the  acceptance  and  retention  of  goods,  the 
rule  of  law  applied  in  the  trial  court  was  erroneous.  Such  judg- 
ment of  reversal  may  therefore  be  reviewed  by  the  supreme  court 
without  departing  from  the  rule  which  forbids  the  weighing  of  evi- 
dence,     (p.   701.) 

VENDOR  AND  PURCHASER.— The  Burden  of  Proof  is  on 
the  Vendor  to  show  an  acceptance  of  the  goods  by  the  purchaser, 
where  the  right  to  recover  is  dependent  on  such  acceptance,  (pp. 
702,  703.) 
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VENDOR  AND  PURCHASER— Acceptance  of  Goods,  When 
not  Inferable  from  Their  Retention. — Where  one  who  has  ordered 
labels,  on  their  arrival,  writes  to  the  vendor  that  the  work  has  not 
been  properly  carried  out,  and  in  subsequent  interviews  declares  that 
the  labels  are  worthless  to  him,  and  that  the  best  the  vendor  can  do 
is  to  burn  them,  cannot  be  held  to  have  accepted  such  goods,  on  the 
firound  that  he  did  not  return  them,  or,  in  more  express  words,  offer 
to  return  them  to  the  vendor,     (pp.  703,  704.) 

Action  commenced  before  a  justice  of  tlie  peace  to  recover  a 
sum  alleged  to  have  been  the  agreed  price  of  certain  labels  sold 
and  delivered  by  the  plaintiff  to  the  defendants  Eheinstrom. 
The  cause  was  appealed  to  the  court  of  common  pleas,  where  a 
general  denial  was  filed.  A  jury  was  waived  and  a  trial  had  in 
that  court,  resulting  in  findings  and  judgment  in  favor  of  the 
defendants.  The  plaintiffs,  Steiner  &  Co.  then  took  the  case 
in  error  to  the  circuit  court,  which  finding  "that  there  is  mani- 
fest error  upon  the  face  of  the  record  to  the  prejudice  of  the 
plaintiffs  in  error  in  this  case,  to  wit,  said  judgment  rendered 
in  this  case  was  contrary  to  law  on  the  evidence  on  the  question 
of  the  acceptance  and  retention  of  the  goods  by  the  defend- 
ants below,"  reversed  the  judgment  of  the  court  of  common 
pleas.     The  defendants  brought  error. 

J.  Shroder,  for  the  plaintiffs  in  error. 

Galvin  &  Bauer^  for  the  defendants  in  error. 

455  SPEAE,  J.  1.  The  first  question  is  one  of  practice. 
Does  the  entry  of  the  circuit  court  show  that  the  common 
pleas  was  reversed  on  the  weight  of  the  evidence,  or  was  it 
upon  that  which,  in  the  last  analysis,  is  a  question  of  law? 
If  upon  the  former  ground  then  this  court  will  not  review 
the  judgment.  A  number  of  grounds  of  error  are  set  forth 
in  the  petition  in  error  to  the  circuit  court.  Among  them 
tliat  the  "judgment  is  against  the  weight  of  the  evidence,"  and 
another  that  "the  judgment  is  contrary  to  law."  By  section 
G709  of  the  Eevised  Statutes,  it  is  made  the  duty  of  the  cir- 
cuit court  to  pass  upon  all  the  errors  assigned  in  the  petition 
in  error,  and  where  the  judgment  below  is  reversed  and  the 
cause  remanded  for  new  trial  the  mandate  shall  state  the 
errors  found  in  the  record  upon  which  the  judgment  is  founded. 
Now,  as  all  presumptions  are  to  be  indulged  in  favor  of  the 
judgment  under  review,  we  assume  that  the  circuit  court  did 
its  duty  in  this  respect,  and  that,  if  it  had,  on  the  weight  of 
the  evidence,  found  error  it  would  have  so  stated  in  its  man- 
date.    In  the  absence  of  such  statement  we  assume  that  that 
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claim  of  error  was  overruled  and  the  reversal  based  wholly 
on  the  other  proposition,  viz.,  that  the  judgment  is  contrary 
to  law,  notwithstanding  that  the  entry  adds  that  it  is  contrary 
to  the  evidence  on  the  question  of  acceptance.  In  legal  etl'eet 
it  means  that,  giving  proper  construction  to  the  evidence  on 
the  question  of  the  acceptance  and  retention  of  the  goods  by 
the  defendants  below,  the  rule  of  law  applied  to  it  by  the  trial 
court  was  eroneous.  The  judgment,  therefore,  may  properly  be 
reviewed  by  this  court  without  departing  from  our  rule  which 
forbids  the  weighing  of  evidence:  Wetzell  v.  Eichcreek,  53 
Ohio  St.  62,  40  N.  E.  1004;  Gamble  v.  Akron  etc.  K.  R.  Co., 
63  Ohio  St.  352,  59  N.  E.  99. 

■^^^  2.  Did  the  trial  court  apply  the  wrong  rule  of  law  to 
the  evidence  respecting  the  acceptance  and  retention  of  the 
goods?  Without  question  the  burden  was  upon  the  defendants 
in  error  to  establish  acceptance.  To  determine  this  with  fair- 
ness to  them  it  is  proper  to  recite  the  evidence  adduced  by 
them  to  support  that  contention.  Not  that  the  evidence  is  to 
be  weighed,  but,  taken  all  together,  does  the  evidence  tend  to 
show  such  acceptance,  or  does  it  show  the  contrary? 

On  the  day  the  goods  were  received  by  defendants  below, 
they  acknowledged  receipt  under  date  of  January  31,  1900,  by 
the  following  letter,  viz. : 

"Dear  Sirs :  We  received  to-day  the  shipment  of  Jed  Clay- 
ton labels,  but  regret  to  find  that  the  work  is  not  properly  car- 
ried out.     Please  return  to  us  the  original  sketch  and  we  will 
point  out  to  you  in  detail  the  defects. 
"Yours  truly, 

"EHEIXSTEOM  BEOTHEES." 
To  this  the  plaintiff  below  responded  under  date  of  February 
2,   1900,   as  follows: 

"Gentlemen:  We  beg  to  acknowledge  receipt  of  your  favor 
of  the  31st  ult.  in  regard  to  "^Jed  Clayton'  labels,  that  same 
have  reached  you  but  that  the  work  is  not  properly  carried  out. 

"We  are  again  very  sorry  to  hear  your  complaint,  and  herein 
inclose  the  sketch  which  was  submitted  to  you,  with  one  of  the 
labels,  and  no  doubt  our  Mr.  Steiner  will  be  in  your  city  by 
the  time  these  few  lines  reach  you,  and  you  can  explain  mat- 
ters to  him  personally. 

"We  remain  your  very  trulv, 

"WM.   STEINEE  SOXS  &  CO." 

Some  time  after  the  above  date  Mr.  Isadore  Steiner,  '^^'^  one 
of  the  plaintiffs  below,  called  at  the  office  of  Eheinstrom  Broth- 
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ers,  and  his  account  of  the  conversation  then  had  is  in  sub- 
stance that  Mr.  liheinstrom  then  told  me  that  he  received 
our  labels,  but  will  not  use  them.  I  asked  him  why,  and  he 
said  they  were  too  far  away  in  color  from  his  original  label, 
and  in  answer  to  that  I  told  him  we  made  them  like  the  sketch 
which  he  furnished.  He  told  me  something  regarding  his  at- 
torneys telling  him  that  he  had  a  copyright  on  his  label  and 
that  by  changing  off  to  a  different  color  that  his  copyright  was 
no  good,  as  anybody  could  infringe  upon  his  label.  I  pleaded 
with  him  saying  the  labels  are  no  earthly  good  to  me.  He 
said  he  couldn't  help  that;  the  best  thing  you  can  do  is  to 
put  them  in  the  fire  and  burn  them  up  while  you  wait  here. 
I  said  you  cannot  burn  them;  they  are  my  proj^crty  until 
they  are  paid  for.  Then  I  tried  to  get  him  to  accept  them. 
He  said  he  would  not  accept  them  labels  for  any  price — not 
for  ten  cents  a  thousand.  I  put  on  my  hat  and  coat  and  walked 
out. 

There  is  no  other  evidence  by  plaintiffs  below  bearing  on 
the  question  of  acceptance  than  the  foregoing,  and  no  evidence 
at  all  of  use  by  defendants  below  of  any  of  the  labels. 

Mr.  Abraham  Eheinstrom  testified  in  substance  that  the 
labels  were  defective  in  drawing,  color,  and  workmanship.  We 
could  not  use  them  at  any  price.  We  never  accepted  these 
labels,  but  wrote  immediately  rejecting  them.  (Letter  of  Janu- 
ary 31,  1900,  heretofore  given.)  They  replied  by  letter.  (Let- 
ter of  February  2,  1900,  heretofore  given.)  The  labels  were 
put  in  charge  of  one  of  our  employes,  in  the  original  pack- 
ages, to  be  held  until  called  for.  We  heard  nothing  more 
until  Mr.  Steiner  came  to  our  office. 

The  burden  was  upon  plaintiffs  below  to  prove  a  "^^^  com* 
pliance  witli  tlieir  contract.  The  effect  of  the  finding  and 
judgment  of  the  common  pleas  on  the  issues  is  that  the  goods 
furnished  were  not  the  goods  ordered.  The  finding  and  judg- 
ment in  this  respect  not  having  been  found  erroneous  by  the 
circuit  court,  but  the  judgment  in  respect  thereto  having  been 
affirmed,  the  only  ground  on  which  a  recovery  could  have  been 
predicated  was  that  the  goods  had  been  accepted  by  the  l)uy- 
crs,  and  hence  they  Avcre  lial)le  for  the  price.  Here,  too,  tlie 
burden  was  on  the  sellers.  Their  own  evidence  shows  con- 
clusively tliat  the  buyers  did  not  accept  unless  a  failure  to 
manually  return  the  rejected  goods  is  in  law  an  acceptance. 
Is  it?  From  the  standpoint  of  ordinary  fairness  how  is  it? 
The  buyers  had  ordered  labels  of  a  specified  kind.     The  sell- 
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erb  had  delivered  labels  of  a  different  kind,  not  conforming 
to  the  agreement,  of  which  facts  the  sellers  were  at  once  by- 
letter  fully  apprised,  to  which  they  responded  that  by  the  time 
their  letter  should  reach  the  buyers  one  of  their  firm  would 
call  and  matters  could  be  explained.  He  did  call  and  was  dis- 
tinctly notified  that  the  labels  were  wholly  useless  to  the  buy- 
ers, and  as  distinctly  informed  that  they  were  rejected.  On 
what  principle  of  commercial  dealing  could  they  ask  the  buy- 
ers to  take  further  trouble  in  the  matter  at  the  peril  of  being 
compelled  to  pay  for  a  wholly  useless  article  and  one  which 
they  had  not  purchased?  We  can  conceive  of  no  rule  of  busi- 
ness comity  which  would  justify  such  a  claim.  If  maintain- 
able at  all  it  must  be  by  force  of  some  rigid  rule  of  law. 

Numerous  authorities  are  cited  by  counsel  for  defendants 
in  error  which  bear  on  the  subject  of  sales  and  afford  general 
rules  which  should  govern  the  conduct  of  the  buyer  where  the 
goods  are  not  satisfactory.  Without  doubt  the  rule  is  well 
settled  that  the  buyer's  "^^  retention  of  the  goods  beyond  a 
reasonable  time  for  examination  and  communication  with  the 
seller,  standing  alone,  will  be  regarded  as  warranting  the  con- 
clusion that  he  has  accepted  and  thus  become  liable,  espe- 
cially if  the  delay  has  worked  prejudice  to  the  seller.  But  we 
find  no  case,  either  among  those  cited  or  elsewhere,  analogous 
to  the  case  at  bar  on  its  facts,  and  none  in  which  the  mere 
failure  to  make  manual  return  of  the  goods,  after  a  timely 
and  explicit  rejection  of  them,  and  where  it  appears  that  no 
prejudice  to  the  seller  has  been  caused  by  the  delay  is  held 
to  make  the  buyer  liable  under  the  contract.  On  the  contrary 
there  is  abundant  authority  for  the  proposition  that  unless 
otherwise  agreed,  where  goods  are  delivered  to  the  buyer,  and  he 
refuses  to  accept  them,  having  the  right  so  to  do,  he  is  not  bound 
to  return  them  to  the  seller,  but  it  is  sufficient  if  he  informs  the 
seller  that  he  refuses  to  accept  them.  Of  many,  we  cite  Ben- 
jamin on  Sales,  Bennett's  seventh  edition,  975.  The  famil- 
iar rule,  held  in  one  of  the  cases  relied  upon,  that  tliere  must 
be  an  offer  to  return  on  the  part  of  one  who  seeks  to  rescind 
a  contract  is  not  applicable  to  the  facts  of  this  case.  There 
was  no  completed  contract  because  there  had  been  no  delivery 
of  the  goods  agreed  to  be  furnished  on  the  ]iart  of  the  sellers 
and  no  acceptance  by  the  buyer  of  those  which  had  been  de- 
livered, and  hence  there  was  no  contract  to  be  rescinded.  That 
the  goods  should  be  as  ordered  was  a  condition  of  the  contract, 
and  that  condition  had  not  been  performed  by  the  seller.     And, 
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as  held  by  Mr.  Justice  Woods,  in  Pope  v.  Allis,  115  U.  S.  363, 
6  Sup.  Ct.  Eep.  69,  29  L.  ed.  393 :  "When  the  subject  matter 
of  a  sale  is  not  in  existence,  or  not  ascertained  at  the  time 
of  the  contract,  a  contract  that  it  shall,  when  existing  or  as- 
certained, possess  certain  qualities,  is  not  a  mere  warranty  but 
a  condition,  the  performance  *****  of  which  is  precedent  to  any 
obligation  on  the  vendee  under  the  contract;  because  the  ex- 
istence of  those  qualities  being  part  of  the  description  of  the 
thing  sold  becomes  essential  to  the  identity,  and  the  vendee 
cannot  be  obliged  to  receive  and  pay  for  a  thing  different  from 
that  for  which  he  contracted." 

We  fail  to  find  any  fast  rule  of  law  which  would  make 
the  defendants  below  liable  simply  because  they  did  not  manu- 
ally return  the  labels.  In  fact,  as  shown  by  uncontradicted 
testimony,  these  labels  were  not  used  at  all  by  them,  but  were 
kept  in  the  original  packages,  to  be  held  until  called  for,  and 
this  fact  was  fully  made  known  to  Mr.  Steiner  by  the  conversa- 
tion at  the  time  of  his  call,  in  connection  with  previous  cor- 
respondence. True  it  docs  not  appear  that  it  was  stated  to 
him  in  words  that  the  goods  were  held  subject  to  his  order, 
but  any  intelligent  business  man  could  not  fail  to  draw  the 
conclusion  that  such  was  the  fact,  and  his  own  declarations 
show  that  he  regarded  the  labels  as  still  the  property  of  his 
firm.  And  such  indeed  was  the  law  of  the  situation,  the  rule 
being  that  where  there  is  a  contract  for  sale  of  specific  goods, 
and  the  seller  is  bound  to  do  something  to  put  them  in  a  de- 
liverable state,  the  property  does  not  pass  until  that  is  done, 
and  the  buyer  has  notice :  Bonliam  v.  Hamilton,  66  Ohio  St. 
82,  63  N.  E.  597.  No  prejudice  of  any  kind  resulted  to  the 
sellers  by  the  nondelivery,  because,  as  stated  by  Isadore  Steiner, 
the  labels  were  of  no  use  to  them,  and  we  are  clear  that  they 
liave  made  no  case  warranting  a  recovery  for  the  goods.  To 
have  shipped  the  goods  to  the  Steiners,  without  direct  orders 
to  do  so  would  have  made  the  Jllieinstrom  Brothers  liable  in 
the  first  instance  for  drayage  and  freight,  and  this  burden  the 
Steiners  had  no  right  either  in  morals  or  in  law  to  place  upon 
them:  Grimoldby  v.  ^ci  Wells,  L.  R.  10  Com.  P.  391;  Lucy 
V.  Mouflct,  5  IRirl.  &  X.  228;  Barton  v.  Kane,  17  Wis.  37,  84 
Am.  Dec.  728;  Landesman  v.  Gumersall,  16  Mo.  App.  459. 

Another  ground  urged  by  counsel  for  plaintiffs  in  error  as 
supporting  the  judgment  of  the  common  pleas  is  that  there 
was  a  delivery  of  a  large  quantity  of  labels  in  excess  of  the 
number  ordered.     The  point  is  somewhat  technical  inasmuch 
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as  it  does  not  appear  that  this  fact  was  stated  as  a  ground  for 
rejection,  and  as  it  is  unnecessary  to  a  decision  we  do  not  care 
to  consider  it. 

We  are  of  opinion  that  the  court  of  common  pleas  applied 
the  correct  rule  of  law  to  the  evidence  on  the  question  of  ac- 
ceptance and  retention  of  the  goods,  and  that  the  reversal  of  its 
judgment  by  the  circuit  court  was  erroneous.  Its  judgment 
will,  therefore,  be  reversed  and  that  of  the  common  pleas 
affirmed. 

Eeversed. 

Burket,  C.  J.,  Davis,  Shauck,  Price  and  Crew,  JJ.,  concur. 


A  Sale  is  not  consummated  until  delivery  and  acceptance:  Green- 
leaf  V.  Gallagher,  93  Me.  549,  74  Am.  St.  Eep.  371,  45  Atl.  829;  Mc- 
Cormick  Harvesting  Machine  Co.  v.  Balfany,  78  Minn.  370,  79  Am. 
St.  Kep.  393,  81  N.  W.  10.  As  to  what  amounts  to  acceptance,  see 
Courtney  v.  William  Knabe  &  Co.  Mfg.  Co.,  97  Md.  499,  99  Am.  St. 
Eep.  456,  55  Atl.  614;  Pierson  v.  Crooks,  115  N.  Y.  539,  12  Am.  St. 
Eep.  831,  12  N.  E.  349;  Blackwood  v.  Cutting  Packing  Co.,  76  Cal. 
212,  9  Am.  St.  Eep.  199,  18  Pac.  348.  A  purchaser  is  not  bound  to 
accept  goods  of  a  different  quality  from  those  ordered,  but  may, 
within  a  reasonable  time,  give  notice  that  he  declines  to  receive 
them,  and  thereby  avoid  liability:  Diversv  v.  Kellogg,  44  111.  114, 
92  Am.  Dec.  154;  Jones  v.  Mechanics'  Bank,  29  Md.  287,  96  Am. 
Dec.  533.  But  the  right  to  rescind  must  be  exercised  promptly  and 
in  good  faith:  Walber  v.  Talbot,  167  N.  Y.  48,  82  Am.  St.  Eep.  712,  60 
N.  E.  288.  For  authorities  holding  that,  to  rescind  a  contract  of 
sale,  the  vendee  must  return  the  goods:  See  Perley  v.  Balch,  23  Pick. 
383,  34  Am.  Dec.  56;  Ware  v.  Houghton.  41  Miss.  370,  93  Am.  Dec. 
258.  Compare  Doorman  v.  Jenkins,  12  Wend.  566,  27  Am.  Dec.  158; 
Phenix  Iron  Works  Co.  v.  McEvony,  47  Neb.  228,  53  Am.  St.  Eep. 
527,  66  N.  W.  290. 
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KELLY  ISLAND  LIME  AND  TEANSPORT  COMPANY  v. 

PACHUTA, 

[69   Ohio   St,   462,   69   N.   E.   988.] 

MASTER  AND  SERVANT— Fellow-servants,— A  master  is  not 
liable  to  his  servant  for  injuries  resulting  from  the  negligence  of  a 
fellow-servant,     (p.  707.) 

MASTER  AND  SERVANT — Fellow-servants,  Tests  to  Deter- 
mine Who  Are. — The  test  to  determine  whether  a  particular  servant 
is  a  vice-principal  or  fellow-servant,  where  the  rule  has  not  been 
modified  by  statute,  is  whether  or  not  he  has  been  placed  by  his 
employer  in  a  position  of  control  or  authority  over  his  coemployc. 
This,  rather  than  the  nature  and  character  of  the  work  being  done, 
is  the  controlling  and  governing  test.     (p.  709.) 

MASTER  AND  SERVANT— Fellow-servants,  Who  are.— A 
workman  employed  in  manual  labor  in  a  stone  quarry  and  whose 
duty  it  was  to  superintend  the  preparation  and  firing  of  blasts  and 
to  give  warning  to  other  workro.en  when  a  blast  was  to  be  fired,  and 
an  assistant  of  the  latter,  beinsr  imder  and  subject  to  the  instruc- 
tions of  the  general  foreman,  are  fellow-servants,  and  the  first  named 
cannot  recover  of  the  common  master  for  injuries  received  through 
the  negligence  of  the  assistant  in  failing  to  give  warning  that  a 
blast  was  to   be   fired,      (p.   710.) 

MASTER  AND  SERVANT— Safe  Place  in  Which  to  Work.— 
Though  the  work  is  of  a  dangerous  character,  as  where  it  is  an  open 
quarry,  and  the  workmen,  unless  properly  warned,  are  in  peri]  from 
the  firing  of  blasts,  the  duty  of  the  master  is  not  so  imperative  and 
absolute  that  he  is  liable  to  one  servant  for  injuries  received  from 
the  negligence  of  another  in  failing  to  give  notice  of  such  firing, 
(p.  711.) 

Squire,  Sanders  &  Dempsey  and  S.  P.  Alexander,  for  the 
plaintiff  in  error. 

William  Gordon  and  John  F,  McCrystal,  for  the  defendant 
in  error. 

"^^  CREW,  J.  At  the  time  of  the  injury  to  John  Parhuta 
which  resulted  in  his  death,  and  gave  rise  to  this  action,  lie  was 
employed  hy  the  phiintiff  in  error  as  a  quarryman  in  its  lime- 
stone quarry  at  Marblehead,  in  Ottawa  county,  Ohio.  He  had 
been  in  the  employ  of,  and  had  worked  for  said  company  for 
about  twenty  years,  and  for  about  nine  years  had  been  em- 
ployed ^^  in  the  coinpany's  quarry  at  Marblehead.  There 
were  in  this  quarry  two  ledges  of  rock,  an  upper  ledge  known 
and  designated  in  the  evidence  as  the  "flux  ledge"  and  a  lower 
ledge  known  as  the  "limestone  ledge"  or  "lower  rock  ledge." 
These  ledges  were  from  nine  to  twelve  feet  in  height  and  tlie 
upper  or  flux  ledge,  which  was  farthest  south,  was  about  five 
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hundred  feet  distant  from  the  lower  or  limestone  ledge.  At 
the  time  he  was  injured,  the  deceased,  John  Pachuta,  with  other 
workmen,  was  working  upon  this  lower  or  limestone  ledge  and 
was  engaged  in  quarrying  and  breaking  up  and  removing  stone 
from  said  quarry.  The  method  employed  in  this  quarry  for 
loosening  and  getting  out  the  stone  was  that  of  blasting — holes 
were  drilled  short  distances  apart  along  these  ledges  of  rock, 
these  holes  were  loaded  or  charged  with  powder  or  dynamite 
and  the  charge  was  then  exploded  by  means  of  an  electric  bat- 
tery. This  was  called  "battery  blasting,"  and  the  usual  effect 
of  such  blast  was  to  sever  the  edge  of  the  ledge  of  rock  along 
which  the  blast  was  placed,  from  the  main  body,  after  which  the 
rock  so  severed  or  blown  off  was  broken  up  by  the  w^orkmen  into 
smaller  pieces,  and  when  so  broken  up  and  prepared  it  was  then 
taken  to  the  kiln  for  burning,  or  to  railroad  cars  for  shipment. 
The  blasting  at  this  quarry  was,  and  for  several  years  had  been, 
in  the  immediate  charge  of  one  John  Schaffer,  whose  duty  it 
was  to  superintend  the  preparation  and  firing  of  these  '"Tiattery 
blasts'^  and  to  give  warning  and  notice  to  the  other  workmen  in 
the  quarry  when  a  blast  was  about  to  be  fired  that  they  might 
seek  a  place  of  safety  before  such  blast  should  be  discharged. 
Schaffer  had  as  an  assistant  in  the  preparation  and  firing  of 
these  battery  blasts  a  man  by  the  name  of  Onko,  and  in  obedience 
to  instructions  issued  by  the  '^^  general  quarry  foreman,  Mr. 
Fillabaum,  it  was  usual  for  one  or  the  other  of  these  two  men — 
Schaffer  or  Onko— after  a  blast  had  been  prepared  and  was 
ready  to  be  discharged,  to  give  notice  to  the  other  workmen  in 
the  quarry  that  a  blast  was  about  to  be  fired,  and  this  they  did, 
according  to  the  custom  of  the  quarry  by  going  near  to  such 
other  workmen  and  calling  out  the  word  "fire,"  after  whicli 
sufficient  time  was  allowed  them  to  get  under  cover  or  to  with- 
draw to  a  place  of  safety  before  the  blast  was  discharger!. 
Schaffer,  who  in  the  language  of  the  quarry  was  kno^\Ti  as  tlio 
"powder  man,"  had  no  authority  or  control  over  Pacluita  or 
the  other  workmen  employed  in  said  quarry;  hut  Schaffer,  Onko, 
and  Pachuta  were  each  and  all  of  them  directly  and  immediately 
under  the  same  foreman,  Mr.  Frank  "W.  Fillabaum.  On  the 
day  of,  and  immediately  prior  to,  the  injury  received  by 
Pachuta,  which  resulted  in  his  death,  a  number  of  holes  had 
been  drilled  in  the  upper  or  flux  lodge  of  said  quarry  and  thos(; 
holes  had  been  loaded  with  dynamite.  After  the  bhist  had 
been  so  prepared,  Schaffer  sent  Onko  to  tlie  lower  ledge  to 
notify  the  men  then  working  there,  one  of  whom  was  Pachuta, 
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that  a  blast  was  about  to  be  discharged.  Onko  went  along  the 
lower  ledge  and  gave  the  usual  warning  by  calling  out,  "fire"; 
several  of  the  workmen  heard  the  warning  and  withdrew  to  a 
place  of  safety;  others  claimed  they  did  not  hear  it.  Pachuta, 
who  is  not  shown  to  have  heard  the  warning,  remained  where 
ho  Was  then  at  work,  and  when  the  blast  was  discharged  he  was 
struck  by  a  stone  thrown  out  by  said  blast  and  received  injuries, 
from  the  effects  of  which,  four  days  later,  he  died.  To  recover 
damages  for  causing  his  death,  this  action  was  brought  by  his 
administratrix  against  the  plaintiff  in  error,  the  Kelly  Island 
"^^"^  Lime  and  Transport  Company,  she  alleging  in  her  peti- 
tion that  his  death  was  caused  by,  and  resulted  from,  negligence 
on  the  part  of  said  company.  While  acts  of  negligence  other 
than  that  of  a  failure  to  give  notice  were  charged  by  defend- 
ant in  error,  in  her  petition,  no  claim  was  made  that  the  com- 
pany did  not  exercise  due  care  in  the  selection  of  its  servants, 
nor  is  there  any  charge  that  such  servants  were  incompetent, 
and  upon  the  undisputed  facts  of  this  case  no  right  of  recovery 
exists  in  her  favor,  and  no  liability  on  the  part  of  plaintiff  in 
error  is  shown,  unless  such  right  exists  and  such  liability  arises 
from  a  failure  to  give  notice  or  warning  to  Pachuta  that  a  bat- 
tery blast  was  about  to  be  exploded.  Assuming  then,  as  we  do 
in  this  case,  that  from  the  evidence  the  jury  was  authorized  to 
tlnd  that  no  such  notice  was  given  him  and  that  the  death  of 
Pachuta  resulted  from,  and  was  in  consequence  of,  the  failure 
of  Schaffer  to  give,  or  cause  to  be  given,  proper  notice  of  the 
intended  discharge  of  said  blast,  the  only  question  we  have 
thought  it  necessary  to  consider  upon  this  record  is  whether  such 
neglect  and  failure  upon  the  part  of  Schaffer  is  in  law  imputable 
to  the  plaintiff  in  error,  the  Kelly  Island  Lime  and  Transport 
Company,  who  was  the  common  employer  of  Schaffer,  Onko  and 
Pachuta,  and  whether  such  company  is  liable  for,  and  legally 
chargeable  with,  the  results  of  such  negligence.  The  determina- 
tion of  this  question  involves  a  consideration  of  the  question  as 
to  whether  or  not  Schaffer,  Onko,  and  the  deceased,  John 
Pachuta,  were  fellow-servants.  The  general  rule  that  a  com- 
mon master  cannot  be  made  responsible  for  injuries  resulting 
to  a  servant  from  the  negligence  of  a  fellow-servant,  is  a  prin- 
ciple now  well  established  in  almost  all  jurisdictions.  This  rule 
in  Ohio  was  recognized  and  announced  by  this  court  almost 
'*^'*  half  a  century  a'o  in  the  case  of  Cleveland  etc.  E.  K.  Co.  v. 
Keary,  3  Ohio  St.  201,  and  has  since  been  followed  by  a  long 
and  uninterrupted  line  of  decisions  to  the  same  effect. 
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It  remains  then  only  to  determine  whether  under  the  rule 
in  Ohio,  defining  and  prescribing  who  shall  be  deemed  and  held 
to  be  fellow-servants,  John  Pachuta  was  a  fellow-servant,  en- 
gaged in  a  common  employment,  with  the  parties  Schaffer  and 
Onko,  who  had  charge  of  the  battery  blast  at  the  time  Pachuta 
was  injured. 

At  the  time  of  the  accident  these  persons  were  all  engaged  in 
the  common  employment  of  getting  out  stone  from  this  quarry — 
Schaffer  and  Onko  in  blasting  the  stone  off  from  the  ledges,  and 
Pachuta  after  it  was  so  blown  off,  in  breaking  it  up  into  smaller 
pieces  and  thus  preparing  and  making  it  ready  for  the  kiln,  or 
for  shipment.  Although  working  in  different  parts  of  the  same 
quarry  their  work  was  in  connection  with  each  other  and  had 
relation  to  the  same  common  end,  that  of  getting  out  the  stone, 
and  their  co-operation  was  necessary  to  bring  about  that  result. 
They  were  all  employed  by,  and  were  serving  the  same  master, 
neither  was  in  a  position  of  subordination  to,  or  subject  to  the 
order  and  control  of  the  other,  but  they  were  each  and  all  of 
them  under  the  immediate  control  and  authority  of  the  same 
foreman,  Frank  W.  Fillabaum,  and  were  all  engaged  in  the  same 
general  work.  In  Ohio  the  test  to  be  applied  in  determining 
whether  a  particular  servant  is  a  vice-principal  or  a  fellow- 
servant,  except  in  certain  cases  where  the  rule  has  been  modified 
by  statute,  is  whether  or  not  he  has  been  placed  by  his  em- 
ployer in  a  position  of  control  or  authority  over  his  coemploye. 
That  this,  rather  than  the  nature  and  character  of  the  work  be- 
ing done,  '^^*^  is  the  controlling  and  governing  test  in  this  state, 
would  seem  to  be  well  settled  by  the  following  authorities : 
Cleveland  etc.  E.  Pt.  Co.  v.  Keary,  3  Ohio  St.  201 ;  Pittsburgh 
etc.  Ey.  Co.  v.  Lewis,  33  Ohio  St.  196;  Eailway  Co.  v.  Banney, 
37  Ohio  St.  665.  In  Cleveland  etc.  E.  E.  Co.  v.  Keary,  3  Ohio 
St.  201,  we  find  the  following  syllabus : 

"But  a  principal  is  not  liable  to  one  servant  in  his  employ 
for  injuries  resulting  from  the  carelessness  of  another  servant, 
when  both  are  engaged  in  a  common  service,  and  no  power  or 
control  is  given  to  the  one  over  the  other.  Tliey  stand  as  equals 
to  each  other,  and  are  alone  liable  for  the  injuries  they  may 
occasion. 

''But  when  the  failure  occurs  in  that  branch  of  the  service 
committed  by  the  principal  to  the  subordinate  servants,  it  is 
their  fault,  and  not  that  of  their  employer,  and  a  breach  of 
their  obligations,  and  not  his;  and  where  they  enter  the  service 
with  a  knowledge  that  several  are  to  be  engaged,  each  takes 
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upon  himself  the  hazards  of  the  employment  including  that  of 
negligence  by  fcllow-servants,  and  public  policy  requires  that 
they  should  be  interested  in  exercising  supervision  over  each 
other." 

In  Railway  Co.  v.  Lewis,  33  Ohio  St.  196,  Day,  J.,  in  the 
opinion,  says,  at  page  199 :  "A  master,  whether  an  individual 
or  a  corporation,  is  responsible  to  his  servants  for  his  own  negli- 
gence, but  not  for  that  of  their  fellow-servants.  This  is  the 
general  rule,  subject,  however,  to  the  modification  recognized  in 
the  jurisprudence  of  this  state,  that  where  one  servant  is  placed 
in  a  position  of  subordination  to,  and  subject  to,  the  orders  and 
control  of  another  servant  of  a  common  master,  and  the  sub- 
ordinate servant,  without  his  fault,  is  injured  through  the 
negligence  of  the  superior  servant  while  both  are  acting  in  the 
common  service,  the  master  is  liable  therefor:  Pittsburg  etc. 
'^''0  Ey.  Co.  V.  Devinney,  17  Ohio  St.  197;  Berea  Stone  Co.  v. 
Kraft,  31  Ohio  St.  287,  27  Am.  Eep.  510." 

Again,  in  the  case  of  Eailroad  Co.  v.  Margrat,  51  Ohio  St. 
130,  37  ISr.  E.  11,  Judge  Bradbury,  in  discussing  the  question 
of  who  are  fellow-servants,  at  page  141  of  51  Ohio  St.,  says: 
"Was  the  engineer  in  charge  of  this  locomotive  a  fellow- servant 
of  Margrat  for  the  consequences  of  whose  negligence  the  com- 
pany was  not  liable  to  the  latter?  Margrat  and  the  engineer 
in  charge  of  the  locomotive  that  struck  him  were  in  the  em- 
ployment of  the  same  master.  The  former  was  a  brakenian  on 
one  train,  while  the  latter  was  an  engineer  on  another  train  of 
the  same  company.  Neither  had  been  clothed  with  authority 
over  the  other,  therefore  the  relation  of  superior  and  sub- 
ordinate between  them  had  not  existed  in  fact.  In  the  absence 
C)f  such  relation,  their  common  employer  would  not  be  liable 
to  cither  for  injuries  received  tlirough  the  negligence  of  the 
other,  unless  the  rules  of  law  upon  the  subject  heretofore  an- 
nounced by  this  court  have  been  abrogated." 

In  the  light  of  these  authorities,  upon  the  undi^^puted  facts 
in  this  case,  the  conclusion  that  SchalTer,  Onko  and  Pachuta 
were  fellow-servants  is  inevitable.  It  is,  however,  contended 
in  this  case,  bv  counsel  for  defendant  in  error,  that  because 
of  the  nature  of  the  work,  a  duty  was  by  law  imposed  upon  the 
master,  the  Kelly  Island  Lime  and  Transport  Company,  in 
respect  to  furnishing  a  safe  place  for  its  workmen,  and  that 
the  duty  so  imposed  included  the  duty  and  obligation  to  give 
notice  and  warning  to  such  workmen,  whenever  a  blast  was 
about  to  be  discharged  in  said  quarry.     That  this  duty  on  the 
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part  of  the  master  was  an  absolute  duty  and  that  it  could  not  be 
delegated  by  the  master  so  as  to  absolve  him  from  liability  in 
case  of  the  failure  to  perform  such  duty  by  the  person  to 
^''^  whom  the  same  might  be  delegated.  We  need  not  here 
enter  upon  a  discussion  of  the  rule  as  to  the  liability  of  an 
employer  for  failure  to  furnish  a  "safe  place,"  inasmuch  as  such 
rule  can  have  no  application  to  a  case  such  as  we  are  now 
considering.  In  this  case  the  deceased,  John  Pachuta,  at  the 
time  he  was  injured  was  working  in  an  open  quarry,  engaged 
with  other  workmen  in  getting  out,  quarrying  and  removing 
stone  therefrom.  The  quarry  itself  was  not  an  unsafe  place, 
jmd  if  it  became  so  it  was  only  by  reason  of  the  negligence 
of  a  fellow-servant  engaged  in  a  common  employment  with 
decedent  and  during  the  progress,  and  while  performing  a 
part  of,  the  work  incident  to  such  common  employment.  To 
such  condition  of  facts  the  rule  of  "safe  place"  can  in  Ohio 
have  no  application:  Columbus  etc.  E.  E.  Co.  v.  Webb,  12  Ohio 
St.  475;  Coal  etc.  Co.  v.  Clay,  51  Ohio  St.  542,  38  N".  E. 
GIO,  25  L.  E.  A.  848;  Cullen  v.  Norton,  126  N.  Y.  1,  26  N". 
E.  905.  In  support  of  the  claim  that  the  dangerous  character 
of  the  work  and  the  obligation  of  the  master  to  maintain  a 
safe  place  imposed  upon  the  plaintiff  in  error  the  absolute  duty 
of  giving  actual  notice  to  the  workmen  in  the  quarry  before 
the  discharge  of  each  battery  blast,  counsel  for  defendant  in 
error  cite  us  to  the  case  of  Mooney  v.  Belleville  Stone  Co., 
(51  N.  J.  L.  253,  39  Atl.  764,  39  U  E.  A.  834,  found  also  in 
American  Negligence  Eeports,  195,  where  it  is  held  upon  a 
state  of  facts  very  similar  to  those  in  the  case  at  bar,  that  the 
giving  of  warning  was  a  duty  owed  by  the  employer  to  the 
employes,  and  the  failure  of  the  foreman  of  a  gang  of  work- 
men to  perform  this  duty  carefully  Avas  imputable  to  the  de- 
fendant as  employer.  This  case  is  directly  in  point.  But  the 
rule  therein  laid  down  cannot,  we  think,  be  taken  and  ac- 
cepted as  the  law  in  Ohio.  In  holding  the  master  lial)Ie  in 
this  case,  the  New  Jersey  court  of  "*'-  appeals  does  so  upon 
the  theory  that  the  duty  of  the  master  to  maintain  a  "safe 
place"  is  imperative  and  absolute;  and  th.at  such  duty  is  vio- 
lated and  the  master  made  liable  if  through  the  negligence 
of  a  fellow-servant,  l)eeause  of  his  failure  to  give  proper  warn- 
ing, the  jjlace  is  made  temporarily  dangerous  and  unsafe.  l)y 
the  doing  of  that  which  in  the  prosecution  of  tbe  particular 
business  was  usual  and  necessary  to  be  done,  and  the  doing  of 
which  was  but  a  part  of,   and  incidental  to,  the  proper  con- 
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duct  and  management  of  such  business  itself.  In  other  words, 
the  court  in  effect  holds  that  the  obligation  and  duty  of  the 
master  is  that  of  a  guarantor  or  insurer.  Such  is  not  the  law 
in  Ohio.  Hence  the  doctrine  of  this  case  can  have  no  applica- 
tion in  this  state:  Columbus  etc.  R.  E.  Co.  v.  Webb,  12  Ohio 
St.  475;  Eailroad  Co.  v.  Fitzpatrick,  42  Ohio  St.  318.  Fur- 
ther, the  New  Jersey  rule  for  determining  the  liability  of  a 
master,  and  as  to  who  are  fellow-servants,  is  not  the  same 
as  the  rule  in  Ohio.  In  New  Jersey,  the  character  of  the 
work  being  performed  is  the  governing  test — Knutter  v.  New 
York  etc.^Teleph.  Co.,  67  N.  J.  L.  646,  52  Atl.  565— while 
in  Ohio  the  question  of  control  is  the  test  to  be  applied. 

In  the  case  at  bar,  the  only  negligence  shown  being  the 
negligence  of  a  fellow-servant  of  the  decedent,  John  Pachuta, 
the  master,  the  Kelly  Island  Lime  and  Transport  Company, 
cannot  be  held  liable  for  the  results  of  such  negligence.  The 
plaintiff  in  error  was,  upon  the  record,  entitled  to  have  judg- 
ment in  its  favor,  and  its  motion  to  arrest  the  case  from 
the  jury,  and  for  judgment,  should  have  been  sustained. 

Judgment  reversed  and  judgment  for  plaintiff  in  error. 

Spear,  Davis,    Shauck  and  Price,  JJ.,  concur. 

The  Subject  of  Fcllotc-servnuts  is  discussed  in  the  monographic  notes 
to  Fox  V.  Sanford,  67  Am.  Dec.  588-597;  Fisk  v.  Central  Pac.  E.  E. 
Co.,  1  Am.  St.  Eep.  32,  33.  The  tests  for  determining  who  is  a 
fellow-servant  are  stated  in  Chicago  City  Ey.  Co.  v.  Leach,  208  111. 
198,  ante,  p.  216,  70  N.  E.  222;  Grant  v.  Keystone  Lumber  Co.,  119 
Wis.  229,  post,  p.  883,  96  N.  W.  535;  McLaine  v.  Head,  71  N.  H. 
294,  93  Am.  St.  Eep.  522,  52  Atl.  545,  58  L.  E.  A.  462;  Wiskie  v. 
Montello  Granite  Co.,  Ill  Wis.  443,  87  Am.  St.  Eep.  885,  87  N.  W.. 
461;  Mogridge  v.  Providence  Tel.  Co.,  20  E.  I.  386,  78  Am.  St.  Eep. 
879,  39  Atl.  328;  note  to  Mast  v.  Kern,  75  Am.  St.  Eep.  587-589.  It 
has  been  held  that  the  foreman  in  a  blasting  quarry  is  a  fellow- 
servant  with  those  assisting  him:  Wiskie  v.  Montello  Granite  Co., 
Ill  Wis.  443,  87  Am.  St.  Eep.  885,  87  N.  W.  461;  Donovan  v.  Ferris, 
128  Cal.  48,  79  Am.  St.  Eep.  25,  60  Pac.  519.  Compare  the  mono- 
graphic note  to  Mast  v.  Kern,  75  Am.  St.  Eep.  618,  and  see  Downey 
v.  Gemini  Min.  Co.,  24  Utah,  431,  91  Am.  St.  Eep.  798,  68  Pac.  414.. 
The  duty  of  mine  owners  to  prevent  injury  to  their  employes  is 
considered  in  the  monographic  note  to  Wellston  Coal  Co.  v.  Smith, 
87  Am.  St.  Eep.  557-595,  and  the  right  of  recovery  by  employes 
accepting  extrahazardous  duties  is  considered  in  the  monographic 
note  to  Houston  etc.  Ey.  Co.  v.  De  Walt,  97  Am.  St.  Eep.  884-900. 
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EX  PAETE  HIERS. 

[67  S.  C.  108,  45  S.  E.  146.] 

JUDGMENTS — Setoff— Practice.— Motion  on  a  rule  to  show 
cause  is  the  proper  proceedingr  to  have  one  judgment  set  off  against 
another,     (pp.  717,  718.) 

TORTS — Assignment  of  Claim  for  Damages. — Torts  which 
cause  injury  strictly  personal  furnish  no  claim  for  assignable  dam- 
ages,    (p.  718.) 

TORTS — Assignment — Usury. — A  right  to  recover  a  statutory 
penalty  for  taking  usurious  interest  is  not  assignable  before  judg- 
ment,    (p.  718.) 

JUDGMENTS — Setoff  of.— Though  an  assignment  of  a  right  to 
recover  a  statutory  penalty  for  taking  usurious  interest  is  invalid, 
if  assigned  before  judgment,  yet  if  a  wife  has.  on  the  faith  of  such 
assignment,  advanced  money  to  enable  her  husband  to  prosecute 
such  right  to  judgment,  equity  will  not  deprive  her  of  the  fruits  of 
her  financial  assistance  to  her  husband,  by  permitting  the  defendant 
in  such  judgment  to  set  off  other  judgments  against  such  husband, 
against  it.     (p.  720.) 

CHAMPERTY— Husband  and  "Wife — A  wife  who  renders  her 
husband  financial  aid  in  securing  a  judgment  is  not  guilty  of  cham- 
perty,     (pp.   720,   721.) 

I.  L.  Tobin,  for  the  appellant. 

Bellinger  &  Townsend^  for  the  appellee. 

io'-»  GAEY,  J.  This  is  a  petition  by  C.  M.  Hiers  to  have 
certain  judgments  set  off  against  each  other.  The  petition 
is  as  follows: 

"1.  That  heretofore,  to  wit,  on  the  twenty-eiglith  day  of 
March,  189-i,  one  Charles  Ellis,  as  plaintiff,  in  an  action  in  this 
court  between  himself,  as  plaintiff,  and  one  Jones  11.  C.  All, 
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as  defendant  recovered  a  judgment  against  the  said  Jones  H. 
C.  All  as  defendant  therein,  for  the  sum  of  fifteen  hundred 
and  forty-six  dollars  and  six  cents,  which  judgment  was  en- 
tered in  the  office  of  the  clerk  of  this  court  on  said  twentv- 
oiglith  day  of  March,  1894,  and  enrolled  in  bundle  241,  roll 
r>.  reference  to  which  it  is  prayed  may  be  had  by  this  hon- 
orable court.  That  thereafter,  on  the  fourteenth  day  of  Sep- 
tember, 1899,  the  said  Charles  Ellis,  for  valuable  consider- 
ation, assigned,  transferred  and  set  over  unto  one  J.  M. 
Hiers,  the  said  judgment;  and  thereafter,  on  the  5th  day  of 
June,  1901,  the  said  J.  M.  Hiers  assigned,  transferred  and 
*^^  set  over  said  judgment,  for  valuable  consideration,  to  this 
petitioner,  C.  M.  Hiers.  That  an  execution  was  issued  out 
of  this  court  on  the  said  judgment  on  the  twenty-eighth  day 
of  March,  1894,  to  the  sheriff  of  said  county,  against  the 
property  of  the  said  Jones  H.  C.  All,  and  the  said  sheriff,  on 
the  third  day  of  April,  1894,  made  a  return  on  said  execution, 
that  after  a  diligent  search  for  property  of  said  defendant, 
Jones  H.  C.  All,  he  could  find  nothing  on  which  to  make  a 
levy  as  in  said  execution  commanded,  and  the  same  was  re- 
turned unsatisfied.  That  thereafter,  on  October  7,  1899,  a  sec- 
ond execution  was  issued  out  of  this  court  on  said  judgment, 
upon  which  execution  there  was  paid  on  October  10,  1899, 
the  sum  of  seven  hundred  and  four  dollars  and  seventy-five 
cents;  that  nothing  further  has  been  paid  on  said  execution 
and  judgment,  and  there  remains  due  and  unpaid  on  the  same 
the  sum  of  fourteen  hundred  and  seventy-four  dollars  and  fifty 
cents,  with  interest  from  the  said  tenth  day  of  October,  as 
by  reference  to  said  record  will  more  fully  appear. 

"2.  That  thereafter,  on  the  twenty-seventh  day  of  February, 

1900,  the  said  Jones  H.  C.  All,  as  plaintiff,  in  an  action  in  this 
court  between  himself,  as  plaintiff,  and  this  petitioner,  C.  M. 
Hiers,  as  defendant,  recovered  a  judgment  against  this  pe- 
titioner, as  defendant  therein,  for  three  hundred  and  ten  dol- 
lars and  twenty  cents;  which  judgment  was  entered  in  the 
office  of  the  clerk  of  this  court  on  the  2d  day  of  April,  1900, 
and  enrolled  in  bundle  339,  roll  10,  reference  to  whicli  it  is 
prayed  may  be  had  by  this  honorable  court.  That  an  appeal 
was  taken  from  said  judgiiient  to  the  supreme  court  of  tliis 
state  by  the  said  Jones  H.  C.  All,  the  plaintiff  in  said  action, 
v/hich  appeal  was  disposed  of  in  said  supreme  court  during 
the   month   of   IMarch,    1901,   and   on   the   fifth   day  of  April, 

1901,  the  remittitur  in  said  action  from  the  supreme  court 
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was  filed  in  the  office  of  the  clerk  of  this  court,  certifying  that 
the  judgment  of  the  supreme  court  in  this  action  was  that 
the  appeal  be  dismissed.  That  the  costs  on  said  appeal  have 
rot  yet  been  taxed  by  the  clerk  of  this  court.  But  that  said 
Jones  H.  C.  All,  as  plaintiff  therein,  has  caused  an  execution 
to  be  issued  out  of  this  court  against  the  property  of  this 
petitioner,  fo  enforce  the  **^  payment  of  the  said  judgment 
for  three  hundred  and  ten  dollars  and  twenty  cents,  with  in- 
terest thereon,  which  execution  is  now  in  the  hands  of  the 
sheriff  of  said  county. 

"Wherefore,  this  petitioner  prays  that  the  judgment  recov- 
ered against  him  by  the  said  Jones  H.  C.  All,  in  the  first 
above-mentioned  action,  for  three  hundred  and  ten  dollars  and 
twenty  cents,  with  the  interest  due  thereon,  be  set  off  and 
deducted  from  the  judgment  recovered  by  Charles  Ellis,  in  the 
second  above-mentioned  action,  against  the  said  Jones  H,  C. 
All,  now  the  property  of  this  petitioner,  upon  which  the  sum 

of  dollars  is  now  due,  and  that  the  clerk  of  this  court 

make  proper  correction  on  the  docket  of  the  said  judgments, 
and  for  such  other  relief  as  may  be  just  and  proper." 

In  answer  to  the  rule  to  show  cause,  Jones  H.  C.  All  made 
return  as  follows:  "Now  comes  the  said  Jones  H.  C.  xVll 
respondent,  and  for  cause  shows  to  this  honorable  court,  that 
heretofore  this  respondent  became  largely  indebted  to  his  wife, 
T.  Gertrude  All,  for  money  belonging  to  her  and  used  by 
him  in  his  mercantile  business.  That  having  failed  in  busi- 
ness, this  respondent  was  unable  to  repay  any  portion  of  the 
said  sum,  amounting  to  over  two  thousand  dollars,  and  interest 
for  several  years.  That  on  the  16th  of  August,  1899,  the  ac- 
tion first  above  mentioned  was  commenced  by  tliis  rcsponf^ent 
against  the  said  C.  M.  Hiers,  defendant,  the  object  of  M'bich 
action  will  appear  by  reference  to  the  complaint  tlierein.  That 
the  respondent,  for  the  purpose  of  repaying  the  said  T.  (ier- 
trude  All  as  far  as  possible  the  money  obtained  from  her  as 
aforesaid,  agreed  to  give  her  the  benefit  of  any  jnclpnont  whieli 
he  might  obtain  in  the  said  action,  she,  the  said  T.  Certnide 
All,  agreeing  to  pay  the  costs  of  said  action.  That  pnrsnant 
to  said  agreement  the  instrument  of  writing  marked  ExhiV)it 
'A,'  hereto  annexed,  was  executed  and  delivered  to  said  T. 
Gertrude  All.  That  during  the  pendency  of  said  action  and 
after  notice  in  writing  of  the  transfer  and  agreement  above 
mentioned,  the  said  C.  M.  Hiers  bought  up  several  judgments 
against  this  respondent,  which  he  attempted  to  use  to  pay  the 
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claim  of  the  plaintiff  under  the  provisions  **^  of  section  313 
of  the  Code  of  Procedure  of  this  state,  by  setting  up  the  plea 
of  payment  in  his  answer.  That  the  Honorable  Judge  Hud- 
son, acting  judge,  refused  to  sustain  the  said  plea  of  payment, 
the  said  C.  M.  Hiers  now  seeks  to  set  off  the  said  judgment 
against  the  judgment  obtained  by  the  plaintiff  in  said  cause, 
as  set  forth  in  his  petition  herein.  That  an  appeal  was  taken 
by  the  plaintiff  to  the  supreme  court  from  the  judgment  men- 
tioned, which  appeal,  on  account  of  a  defect  in  the  record, 
was  dismissed  by  the  supreme  court,  and  the  judgment  for 
three  hundred  and  ten  dollars,  and  interest,  has  been  duly  en- 
tered of  record.  That  subsequently  to  the  recovery  of  the  said 
judgment  and  after  notice  of  appeal,  the  said  T.  Gertrude  All 
agreed  to  pay  and  did  pay  the  expenses  of  printing  papers  and 
other  necessary  expenses  incident  to  the  said  appeal,  upon  the 
express  understanding  and  intention  of  the  parties  that  she 
was  the  owner  of  the  said  judgment  and  entitled  to  all  the 
benefit  and  advantage  to  be  derived  therefrom.  That  this  re- 
spondent, at  the  time  mentioned,  was  the  head  of  a  family  re- 
siding in  this  state,  and  entitled  to  a  homestead  exemption 
under  the  laws  of  this  state;  and  neither  the  said  C.  M.  Hiers 
nor  any  judgment  creditor  of  the  said  Jones  H.  C.  All  was 
prejudiced  by  the  said  transfer  or  agreement,  for  the  reason 
that  the  said  judgment,  even  if  it  had  not  been  transferred, 
would  constitute  the  only  personal  estate  of  this  respondent, 
and  is  less  in  value  than  the  personal  exemption  allowed  him 
by  law." 

T.  Gertnide  All  filed  a  petition  substantially  setting  forth 
the  foregoing  facts,  in  which  she  asked  to  be  allowed  to  in- 
tervene and  interpose  her  rights  in  the  premises.  It  does 
not  appear  that  a  formal  order  was  made  granting  her  appli- 
cation. 

Exhibit  "A,"  mentionerl,  is  as  follows:  "The  state  of  South 
Carolina,  county  of  Barnwell.  Jones  H.  C.  All,  plaintiff, 
v.  C.  M.  Hiers,  defendant.  Whereas,  on  the  16th  of  August, 
A.  D.  1899,  the  above-named  plaintiff  commenced  an  action 
against  the  above-named  defendant  in  the  courts  of  Barnwell, 
county  and  state  aforesaid,  to  recover  from  the  said  ^^^  C. 
M.  Hiers  two  thousand  six  hundred  and  eighty  dollars,  for  a 
penalty  or  forfeiture  under  the  laws  of  said  state  for 
violating  the  usury  law  of  the  said  state — which  said  ac- 
tion is  now  pending  in  the  said  court.  Know  all  men 
by  these  presents,  that  I,  Jones  H.    C.   All,  plaintiff  in  said 
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action,  for  value  received,  do  hereby  transfer,  assign  and  set 
over  to  T,  Gertrude  All  the  said  cause  of  action,  and  all  bene- 
fit or  advantage  which  may  grow  out  of  the  said  pending  ac- 
tion, and  the  judgment  which  may  be  recovered  thereon,  in  the 
event  that  the  judgment  is  rendered  for  the  plaintiff  in  the 
same.  Witness  my  hand  and  seal,  this  2d  of  September,  1899. 
Jones  H.  C.  All.     [Seal.]     In  the  presence  of  I.  L.  Tobin." 

His  honor,  the  circuit  judge,  filed  a  decree  granting  the 
prayer  of  C.  M.  Hiers'  petition.  The  decree  ooncludes  as  fol- 
lows: "I  do  not  think  there  was  any  assignable  interest  in 
the  right  to  recover  the  penalty  for  charging  usury.  It  may 
be  said,  in  a  general  way,  that  the  whole  right  to  recover 
for  or  to  set  up  usury  is  largely,  if  not  entirely,  personal.  The 
consideration  expressed,  as  indicated  in  the  return  of  Jones 
II.  C.  All,  was  prior  indebtedness,  and  the  return  further  says, 
^the  said  T.  Gertrude  All  agreeing  to  pay  the  costs  of  the 
said  action.'  2  Chitty  on  Contracts,  section  187,  page  1364, 
says:  'No  assignment  will,  however,  be  upheld  which  involves 
a  violation  of  the  principles  of  law  respecting  champerty  and 
maintenance.'  In  speaking  of  an  assignment  of  a  contract  or 
security  or  other  property,  which  is  in  litigation,  he  adds, 
page  1365 :  'Provided,  he  does  not  undertake  to  pay  any  costs, 

or  make  any  advances  beyond  the  mere  support  of  the  

interest  which  he  has  so  acquired':  See,  also,  Wait's  Actions 
and  Defenses,  369.  The  right  of  Jones  H.  C.  All  was  sought 
to  be  assigned  while  the  suit  of  All  v.  Hiers  was  pending  and 
before  judgment  was  obtained,  and  at  time  of  said  judgment, 
Hiers  was  the  owner  of  the  judgment  of  Ellis  v.  All,  and  is 
now  the  owner  thereof.  There  was  no  lawful  assignment  by 
All  at  the  time  Hiers  bought  the  judgment  of  Ellis  v.  All. 
I  think  the  relief  prayed  for  by  Hiers  in  his  petition  should  be 
allowed  and  permitted;  ^^^  and  it  is  ordered,  adjudged  and 
decreed  that  it  be  allowed  to  offset  and  deduct  the  judgment 
as  requested.  This  permission  and  order,  however,  docs  not 
extend  to  the  matter  of  costs  of  the  various  officers,  which  in 
cases  of  this  character  are  not  to  be  offset." 

Before  proceeding  to  consider  the  questions  raised  by  the 
exceptions,  it  may  be  well  to  state  in  a  general  way  the  nature 
of  such  a  proceeding.  In  Simmons  v.  Eeid,  31  S.  C.  389,  17 
Am.  St.  Eep.  36,  9  S.  E.  1058,  that  great  expounder  of  the 
law,  Chief  Justice  Mclver,  uses  this  language :  "There  can  be 
no  doubt  that  the  court  of  common  pleas  has  jurisdiction  in 
a  proper  case  and  upon  a  proper  showing  to  require  a  judg- 
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ment  previously  obtained  by  a  defendant  against  a  plaintiff 
to  be  set  off  pro  tanto  against  a  judgment  subsequently  ob- 
tained by  tbe  plaintiff  against  the  defendant,  and  there  is  as 
little  doubt  that  tliis  may  be  done  by  motion  on  a  rule  to 
show  cause :  Williams  v.  Evans,  2  McCord,  203 ;  Duncan  v. 
Bloomstock,  2  McCord,  318,  13  Am.  Dec.  728.  But  it  is  equally 
v.'Cll  settled  that  this  is  a  common-law  power  not  derived  from 
or  regulated  by  the  statutes  of  setoff  or  discount.  The  juris- 
diction for  this  purpose  is  equitable  in  its  nature  and  the 
application  is  addressed  to  the  sound  judicial  discretion  of 
the  court.  In  addition  to  the  cases  above  cited,  see  Tolbert 
V.  Harrison,  1  Bail.  599'  Low  v.  Duncan,  3  Strob.  195,  and 
I\Ieador  v.  Eliyne,  11  Rich.  631,  in  which  last  cited  case  it 
is  said  that  the  court  in  exercising  this  jurisdiction  will  al- 
ways regard  the  equitable  rights  of  persoris  not  parties  to  the 
suit."  The  right  of  setting  off  judgments  against  each  other 
is  also  fully  discussed  in  Ex  parte  Wells,  43  S.  C.  477,  21  S.  E. 
334. 

The  first  ground  upon  which  the  decree  rests  is  that  the 
interest  of  Jones  H.  C.  All  in  the  claim  and  in  the  judgment 
vrhich  might  be  recovered  thereon  in  the  action  then  pending 
was  not  assignable.  In  the  case  of  Miller  v.  Newell,  20  S. 
C.  123,  47  Am.  Rep.  833,  the  court  says:  "Can  choses  in  ac- 
tion on  torts  be  assigned?  Torts  in  their  effects  may  be  di- 
vided into  two  classes,  to  wit,  those  which  affect  injuriously 
^^^  the  estate,  real  or  personal,  of  a  party,  and  those  which 
cause  injuries  strictly  personal ;  those  which  survive  to  the 
administrator,  and  those  which  die  with  the  party  injured. 
It  appears  that  those  which  affect  the  estate  may  be  assigned, 
but  those  of  a  personal  character  cannot.  Neither  can  a  con- 
tract in  which  the  personal  acts  and  qualities  of  one  of  the 
contracting  parties  form  a  material  ingredient  in  general  be 
assigned:  2  Chitty  on  Contracts,  13G4.  In  reference  to  torts, 
jMr.  Chitty  says :  'A  distinction  has,  however,  been  taken  be- 
tween different  classes  of  torts;  tliose  which  cause  injury  strictly 
personal  being  regarded  as  furnishing  no  claim  for  assignable 
damages,  while  the  contrary  is  held  as  to  those  from  wliich 
special  loss  has  risen  to  the  estate  of  the  assignor,' "  citing 
authorities. 

We  find  in  Bliss  on  Code  Pleading,  section  38,  the  follow- 
ing: ''Tliat  not  even  in  equity  was  an  assignment  allowed  of 
a  right  of  action  arising  from  a  mere  personal  wrong,  as  libel, 
slander  and  injuries  to  the  person.     The  injury  must  be  to  the 
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estate,  otherwise  there  is  nothing  assigned.  A  mere  personal 
wrong  will  entitle  the  sufferer  to  redress,  but  his  right  to  re- 
dress is  not  deemed  property  so  as  to  survive."  Again,  at 
section  44,  he  says:  "A  judgment  upon  whatever  founded  is 
everywhere  regarded  as  a  debt,  which  does  not  abate  by  death 
and  which  is  transferable  like  an  ordinary  contract.  But  the 
character  of  the  demand  is  not  changed  until  judgment,  and 
an  action  based  upon  a  cause  of  action  which  would  not  sur- 
vive, will  abate  by  death  during  any  step  of  the  proceeding, 
and  the  demand  cannot  be  assigned  after  verdict  merely." 
These  sections  are  quoted  with  approval  in  the  case  last  men- 
tioned. In  Pomeroy's  Code  Eemedies,  section  153,  the  author 
says :  "The  right  given  to  the  debtor  by  a  statute  to  have  bills, 
notes  and  other  securities  avoided  or  canceled  on  the  ground 
of  usury,  cannot  be  assigned."  The  reason  for  the  rule  that 
actions  which  do  not  survive  are  not  assignable,  is  thus  stated 
in  section  146  of  Pomeroy's  Code  Eemedies:  "^Sinc'e  the  title 
of  an  executor  or  administrator  is  regarded  by  our  law  as  a 
title  by  assignment,  it  was  very  natural  that  the  courts 
^^^  should  consider  these  statutes  as  furnishing  the  criterion  by 
which  to  determine  what  things  in  action  are  assignable  and 
what  are  not  assignable  between  living  parties."  While  we 
are  clearly  of  the  opinion  that  the  claim  was  not  assignable 
until  it  was  reduced  to  judgment,  it  by  no  means  follows  that 
the  petitioner  is  entitled  to  have  the  judgments  set  off  against 
each  other. 

In  considering  an  agreement  which  was  void  under  the 
statute  of  frauds,  tlie  court,  in  the  case  of  Carter  v.  Brown, 
3  S.  C.  298,  thus  states  the  rule  correctly:  "The  statute  does 
not  prevent  the  contract  from  being  looked  into  as  matter  of 
evidence  for  any  other  purpose  than  that  of  supporting  an 
action  founded  upon  it."  This  case  is  cited  with  approval  in 
Jacobs  V.  Mutual  Ins.  Co.,  56  S.  C.  558,  35  S.  E.  221,  and 
Turnipseed  v.  Sirrine.  57  S.  C.  559,  76  Am.  St.  Rep.  580,  35 
S.  E.  757.  So  in  this  case,  although  the  agreement  between 
Jones  H.  C.  All  and  T.  Gertrude  All  cannot  be  enforced  ac- 
cording to  its  terms,  the  court  may  nevertheless,  resort  to  it 
for  the  purpose  of  determining  whether  it  would  be  just  and 
equitable  to  grant  the  relief  for  which  the  petitioner  prays, 
especially  as  this  is  a  case  addressed  to  the  sound  judicial  dis- 
cretion of  the  court.  By  agreement  of  counsel,  the  petition  of 
T.  Gertrude  All  was  admitted  in  evid(>nce.  In  her  petition, 
among  other  things,   she  says:   "That  your  petitioner   is   tlie 
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claughter  of  one  Giles  Bowers,  late  of  this  county,  who  de- 
parted this  life  leaving  his  several  children,  including  your 
petitioner,  a  sum  of  money  in  the  hands  of  a  trustee,  from 
which  fund  your  petitioner  received  the  sum  of  three  thousand 
dollars,  which  constituted  the  entire  estate  which  she  received 
from  her  deceased  father's  estate.  That  her  hushand,  the 
said  Jones  H.  C.  All,  used  the  fund  mentioned  in  a  mercantile 
business  in  which  he  was  engaged,  and  having  failed  in  busi- 
ness, the  said  sum  of  money  was  absolutely  lost  to  your  pe- 
titioner. That  on  or  about  the  16th  of  August,  1889,  the 
action  above,  entitled  Jones  H.  C.  All,  plaintiff,  v.  C.  M.  Hiers, 
defendant,  was  commenced  in  this  court,  and  the  said  Jones 
II.  C.  All,  plaintiff,  entered  into  an  agreement  with  your  pe- 
titioner, by  which  *^''  agreement  your  petitioner  was  to  pay 
the  expenses  of  the  said  litigation,  and  the  fruits  of  the  same 
should  be  applied  to  the  reimbursement  of  your  petitioner  for 
the  large  sum  of  money  due  to  her  by  her  said  husband,  as 
hereinbefore  mentioned.  He,  the  said  husband,  being  abso- 
lutely without  means  to  defray  the  expenses  thereof,  and  pur- 
suant to  said  agreement,  the  said  Jones  H.  C.  All  executed 
and  delivered  to  your  petitioner  the  instrument  of  writing, 
a  copy  of  which  is  hereto  annexed  as  a  part  of  this  petition,  and 
marked  Exhibit  ^A.'  That  your  petitioner  fully  complied  with 
the  conditions  of  the  said  agreement,  and  with  her  own  money 
paid  the  expenses  of  this  litigation  until  a  judgment  was  ren- 
dered in  the  said  case  upon  the  verdict  of  a  jury  for  the  sum 
of  three  hundred  and  ten  dollars  and  twenty  cents,  in  favor  of 
the  plaintiff." 

It  will  be  observed  that  the  assignment  was  made  upon 
valuable  consideration,  a  portion  of  which  consisted  of  money 
advanced  to  her  husband  to  enable  him  to  prosecute  the  said 
action  to  judgment,  out  of  which  slie  expected  to  be  reim- 
bursed. It  w^ould  be  against  good  conscience  and  equitv  to 
deprive  her  now  of  the  fruits  of  her  financial  assistance,  with- 
out which  perhaps  the  judgment  would  not  have  been  recov- 
ered. Under  such  circumstances,  the  court  in  the  exercise 
of  its  equitable  jurisdiction  should  not  lend  its  aid,  but  leave 
the  parties  where  it   found  them. 

The  circuit  judge  held  that  the  assignment  was  also  invalid 
on  the  ground  that  the  agreement  between  All  and  his  wife 
was  champertous.  In  many  respects,  the  husband  and  wife 
are  still  regarded  as  one  in  law.  It  would  bo  against  public 
policy  for  the  courts  to  hold  that  when  a  dutiful  and  confiding 
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wife  renders  her  husband  financial  aid  in  securing  those  rights 
accorded  to  him  by  law,  she  should  be  hold  to  be  guilty  of 
champerty.  We  do  not  deem  it  necessary  to  cite  authorities  to 
sustain  this  ruling. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the 
circuit  court  be  reversed. 

Pope,  C.  J.,  concurs  in  the  result. 


Demands  JVkich  may  he  the  Subject  of  a  Setoff  are  considered  in 
the  monographic  note  to  Gregg  v.  James,  12  Am.  Dec.  152-157.  See, 
also,  Drennen  v.  Gilmore,  132  Ala,  246,  90  Am.  St.  Kep.  902,  31  South. 
90.  And  setoff  after  insolvency  is  discnssed  in  the  monographic  note 
to  St.  Paul  etc.  Trust  Co.  v.' Leek,  47  Am.  St.  Eep.  578-595.  An 
assigned  chose  in  action  may  be  used  as  a  setoff:  Nix  v.  Ellis,  118 
Ga.  345,  98  Am.  St.  Rep.  Ill,  45  S.  E.  404. 

As  to  the  Assignability  of  a  Right  of  Action  for  a  tort,  see  Blanchard 
V.  Ely,  21  Wend.  342,  34  Am.  Dec.  250;  Brown  v.  Metz,  33  111.  339, 
85  Am.  Dec.  277;  Murray  v.  Buell,  76  Wis.  657,  20  Am.  St.  Eep.  92, 
45  N.  W.  667;  Sanborn  v.  Doe,  92  Cal.  152,  27  Am.  St.  Rep.  101,  28 
Pae.  105;  Farwell  Co.  v.  Wolf,  96  Wis.  10,  65  Am.  St.  Rep.  22,  70 
N.  W.  289,  71  N.  W.  109,  37  L.  E.  A.  138. 


EOGERS  V.  ROGERS. 

[67  S.  C.  168,  45  S.  E.  176.] 

LEGACIES. — Specific  legacies  are  bequests  of  a  specified  part 
of  a  testator's  personal  estate,  distinguished  from  all  others  of  the 
same  kind.     (p.  723.) 

LEGACIES. — To  Constitute  Pecuniary  Demonstrative  Legacies 
it  is  necessary  that  there  be  a  gift  of  a  certain  sum  of  money,  and 
such  gift  must  be  piven  with  reference  to  a  particular  fund,  as  a 
primary   but   not   exclusive   source   of   payment,     (p.    725.) 

LEGACIES  —  Specific  —  Ademption. — Specific  legacies  are 
adeemed  when  the  thing  bequeathed  is,  in  the  lifetime  of  the  tes- 
tator, lost,  disposed  of,  or  so  substantially  changed  or  altered  as 
not   to   exist  in  specie  when  the  will  takes  effect,     (p.   725.) 

LEGACIES — Ademption  applies  onlv  to  specific  legacies,  (p. 
725.) 

LEGACIES — Specific — Ademption. — A  legacy  of  all  claims  held 
by  a  testator  against  his  father  and  of  all  his  interest  in  his  estate 
is  a  specific  legacy,  and  the  collection  thereof  by  the  testator  during 
his  lifetime  adeems  the  legacy,  and  parol  evidence  is  not  admissible 
to  show  an  intent  by  the  testator  to  substitute  as  such  legacy  other 
property,  not  mentioned  in  the  will,  in  lieu  of  such  claims,     (p.  726.) 

J.  H.  Hudson,  for  the  appellants. 

J.  M.  Johnson  and  T.  W.  Bouchier,  for  the  appellee. 

Am.   St.  Rep.,   Vol.   100-46 
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**^^  JONES,  J.  This  appeal  conies  from  an  order  sustain- 
ing a  demurrer  to  the  complaint  for  insufficiency,  and  in- 
volves inquiry  whether  the  circuit  court  erred  in  holding  that 
the  legacy  claimed  is  specific  and  has  been  adeemed  under  the 
allegations  of  the  complaint.  The  complaint  alleges  that  Frank 
B.  Eogers,  late  of  Marlboro  county,  died  September  4,  1893, 
leaving  his  last  will  and  testament,  and  that  the  defendant, 
Minnie  B.  Rogers,  his  wife,  duly  qualified  as  executrix  thereof, 
that  plaintiffs  are  sisters  of  the  testator,  and  that  said  will 
contained  the  following  clause  with  respect  to  them:  "I  will, 
devise  and  bequeath  unto  my  three  sisters,  Sarah  Elizabeth 
llogers,  Minnie  Eogers  and  Annie  L.  Rogers,  and  their  heirs 
and  assigns  forever,  the  claims  of  every  kind  and  description 
which  I  hold  against  the  estate  of  my  father,  Henry  J.  Rogers, 
deceased,  together  with  all  interest  I  have  in  said  estate  as 
heir  at  law  of  my  said  father." 

The  complaint  further  alleges:  "4.  The  will  of  the  said 
testator,  F.  B.  Rogers,  was  executed  on  the  eighteenth  day  of 
March,  1891,  and  at  that  time  the  estate  of  his  said  father, 
Henry  J.  Rogers,  was  indebted  to  the  said  testator  in  the  sum 
of  seven  hundred  and  seventy-five  dollars  and  sixty-eight  cents, 
with  interest  from  January  1,  1890,  by  note  of  hand,  and  in 
the  sum  of  three  hundred  and  two  dollars  and  ninety-two  cents, 
with  interest  from  November  1,  1890,  by  note  of  hand,  and  in 
the  further  sum  of  one  hundred  and  fifty-three  dollars  and 
ninety  cents,  by  open  account. 

!''«  "5.  On  the  twentieth  day  of  December,  A.  D.  1890, 
Henry  J.  Rogers  died  intestate,  leaving  but  a  very  small  per- 
sonal estate,  but  seised  and  possessed  of  a  tract  of  about  four- 
teen hundred  acres  of  land,  and  owing  perhaps  fifteen  hundred 
dollars,  the  greater  part  of  which  was  due  to  F.  B.  Rogers 
upon  an  open  account  and  notes  aforesaid.  Under  proceed- 
ings instituted  to  settle  the  estate  of  Henry  J.  Rogers,  it  was 
by  agreement  of  the  family  arranged  that  a  tract  of  land  con- 
taining two  hundred  and  seventy-two  acres  should  be  sold  for 
cash  to  pay  the  aforesaid  indebtedness  to  F.  B.  Rogers  and  the 
other  small  debts  of  the  estate.  Accordingly,  the  said  land 
was  sold  by  the  clerk  of  this  court  on  Xoveinl)er,  1891,  and 
bid  off  by  Julius  E.  Rogers,  at  and  for  the  sum  of  two  thou- 
sand dollars,  which  sum  was  paid  to  the  clerk  by  F.  B.  Rogers 
bv  receipting  to  the  clerk  for  the  amount  of  the  claims  ho 
lield  against  his  father,  IT.  J.  Rogers,  and  which  had  been  duly 
established  before  said  clerk  under  an  order  calling  in  creditors, 
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and  the  difference  was  paid  by  said  F.  B.  Eogers  in  cash  to  the 
other  distributees  and  creditors.  Then  the  said  F.  B.  Eogers 
took  from  the  purchaser,  Julius  E.  Eogers,  his  bond  for  two 
thousand  dollars,  payable  in  equal  annual  installments,  with 
interest  on  the  whole  payable  annually,  and  in  this  way  he  in- 
vested in  this  bond  and  mortgage  the  indebtedness  of  his 
father,  which  he  had  bequeathed  to  these  plaintiffs,  and  during 
his  life  held  the  same  for  them  as  and  for  and  in  full  sub- 
stitution of  the  said  indebtedness,  and  as  representing  said  be- 
quest. 

"6.  That  the  said  indebtedness  was  never,  in  fact,  collected 
by  F.  B.  Eogers  in  his  lifetime,  but  the  form  of  the  security 
was  changed  as  aforesaid  in  the  winding  up  and  settlement 
of  the  estate  of  his  father — a  change  rendered  necessary  by 
tJiat  contingency,  and  made  by  F.  B.  Eogers  with  a  special 
view  of  securing  to  and  reserving  for  these  plaintiffs  the  legacy 
given  them  in  his  will,  and  ever  thereafter  during  his  life  so 
stated  and  acknowledged." 

Upon  demurrer  the  circuit  court  held  the  alleged  legacy 
to  be  specific,  and  that  the  complaint  shows  that  it  has  been 
adeemed.  The  contention  of  appellants'  counsel  is  (1)  that 
^^^  the  legacy  is  not  specific,  but  is  a  pecuniary  demonstrative 
legacy;  (2)  that  if  specific,  it  has  not  been  adeemed  under 
the  facts  stated.  General,  specific  and  demonstrative  lega- 
cies are  thus  defined  in  18  Encyclopedia  of  Law,  711,  714,  721 : 
"A  general  legacy  is  one  which  is  payable  out  of  the  general  as- 
sets of  the  testator's  estate,  being  a  gift  of  money  or  other 
thing  in  quantity,  and  not  in  any  way  separated  or  distin- 
guished from  other  things  of  like  kind A  specific  legacy 

is  a  gift  by  will  of  a  specific  article  or  part  of  the  testator's 
estate  which  is  identified  and  distinguished  from  all  other 
tilings  of  the  same  kind,  and  which  may  be  satisfied  only  by 

delivery  of  the  particular  thing A  demonstrative  legacy 

is  a  gift  of  money  or  other  fundable  goods  charged  as  a  par- 
ticular fund  in  such  a  way  as  not  to  amount  to  a  gift  of  the 
corpus  of  the  fund,  or  to  evince  an  intent  to  relieve  the  gen- 
eral estate  from  liability  in  case  the  fund  fails." 

The  following  statement  by  the  court  of  appeals  of  Xew 
York,  in  Crawford  v.  JMcCarthy,  159  X.  Y.  514,  54  X.  E.  218, 
is  worth  reproducing:  "A  general  legacy  is  a  gift  of  personal 
property  by  a  last  will  and  testainent  not  amounting  to  a  be- 
quest of  a  particular  thing,  or  money,  or  of  a  particular  fund, 
designated  from  all  others  of  the  same  kind.     A  specific  legacy 
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is  a  bequest  of  a  specified  part  of  a  testator's  personal  estate 
distinguished  from  all  others  of  the  same  kind.  A  demon- 
strative legacy  is  a  bequest  of  a  certain  sum  of  money,  stock, 
or  the  like,  payable  out  of  a  particular  fund  or  security.  For 
example,  the  bequest  to  an  individual  of  the  sum  of  fifteen 
hundred  dollars  is  a  general  legacy.  A  bequest  to  an  indi- 
vidual of  the  proceeds  of  a  bond  or  mortgage  particularly  de- 
scribing it  is  a  specific  legacy.  A  bequest  of  the  sum  of  fif- 
teen hundred  dollars  payable  out  of  the  proceeds  of  a  specified 
bond  or  mortgage  is  a  demonstrative  legacy.  A  demonstrative 
legacy  partakes  of  the  nature  of  a  general  legacy  by  bequeath- 
ing a  specific  amount,  and  also  of  the  nature  of  a  specific  legacy 
by  pointing  out  the  fund  from  which  the  payment  is  to  be 
made,  but  difi'ers  from  a  specific  legacy  in  the  particular  that 
if  the  fund  pointed  out  for  the  payment  of  ^''^  the  legacy  fails, 
resort  may  be  had  to  the  general  assets  of  the  estate:  Willard's 
Equity  Jurisprudence,  503,  503;  2  Bouvier's  Law  Dictionary, 
Rawles'   ed.,   161. 

In  Pell  V.  Ball,  Speer  Eq.  48,  it  is  said:  "Whether  a  legacy 
is  specific  or  not  must  necessarily  depend  upon  the  nature  of 
the  thing  referred  to  and  described  in  the  will.  If  the  thing 
be  capable  of  individuality,  as  a  ring  or  picture,  or  if  it  be  an 
assemblage  of  things,  as  a  library  or  cabinet,  or  something 
capable  of  being  separated  by  sensible  distinctions,  as  the 
property  on  a  particular  estate,  in  all  such  cases  the  descrip- 
tions   in   the  will  set    forth   with    distinctness   the    subject    of 

bequest  and  make  it  specific It  may  be  safely  affirmed, 

I  think,  that  whether  a  bequest  couched  in  general  tonus  is' 
specific  or  otherwise  depends  on  this:  if  the  things  falling 
within  the  terms  when  enumerated  (or  if  they  had  been  enum- 
erated by  the  testator)  are  in  their  nature  specific,  then  the 
legacy  is  specific,  otherwise  it  is  not."  In  that  case,  the  tes- 
tator gave  and  bequeathed  to  his  wife,  "all  property,  personal 
and  real,  tliat  I  received  or  may  receive  hereafter  from  her 
father's  estate,  or  from  any  of  licr  relations  and  sources  owing 
to  my  marriage  Avith  her,"  was  held  to  be  a  pecuniary  legacy 
and  not  a  specific  legacy,  because  the  testimony,  which  was 
competent  for  that  purpose,  showed  that  every  dollar  received 
from  the  sources  mentioned  was  in  money.  In  the  case  of 
McFaddon  v.  Hefloy,  28  S.  C.  317,  13  Am.  St.  Ecp.  675,  5 
S.  E.  812,  the  court,  quoting  with  approval  the  foregoino- 
language  taken  from  Pell  v.  Ball,  Speer  Eq.  48,  held  that  a  be- 
quest of  "all  horses,  mules,  cows,  hogs,  wagons,  farming  im- 
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plements,  household  and  kitchen  furniture  on  said  plantation" 
whereon  testator  resided^  was  a  specific  legacy.  In  that  case 
there  was  a  gift  of  things,  other  than  money,  in  their  nature 
specific,  and  so  located  as  to  be  capable  of  identification.  That 
is  certain  which  may  be  rendered  certain.  On  the  other  hand, 
in  Boykin  v.  Boykin,  21  S.  C.  513,  a  legacy  of  "two  thousand 
dollars  in  six  per  cent  stocks  of  the  state  of  South  Carolina," 
was  held  to  be  a  demonstrative  legacy.  The  court  saying :  "The 
gift  was  in  dollars;  not  in  any  particular  dollars,  earmarked 
^"^^  and  identified,  but  such  a  number  of  dollars;  and  that 
makes  what  is  called  a  demonstrative  legacy." 

From  the  foregoing  it  appears  that  in  order  to  constitute 
li  pecuniary  demonstrative  legacy,  two  things  are  necessary: 
1.  There  must  be  a  gift  of  a  certain  sum  of  money;  2.  With 
reference  to  a  particular  fund  as  a  primary  but  not  exclusive 
source  of  payment.  The  legacy  in  question  is  specific,  be- 
cause the  debts  or  claims  given,  whether  considered  with  ref- 
erence to  the  evidences  thereof  or  with  reference  to  the  money 
that  may  be  received  thereon,  are  particularly  distinguished 
and  separate  from  all  other  property  of  the  testator.  The 
claims  are  designated  as  those  which  the  testator  holds  against 
the  estate  of  his  father,  things  easily  identifiable  and,  in  fact, 
particularly  described  in  the  complaint.  In  the  event  such 
claims  were  in  the  hands  of  the  executor  of  testator,  the  be- 
quest could  have  been  fully  carried  out  by  a  transfer  of  the 
notes  and  accounts  to  the  legatees,  or  in  the  event  these  claims 
had  been  collected  by  the  executor,  by  a  delivery  of  tlie  proceeds 
to  the  legatees.  The  legacy  is  not  demonstrative,  because  no 
definite  sum  of  money  is  given,  with  designation  of  a  particular 
fund  as  primary  source  of  payment.  It  is  true,  a  source  of 
payment  is  designated,  the  estate  of  testator's  father,  but  only 
in  the  sense  of  being  the  exclusive  source  of  payment;  whereas, 
to  make  a  legacy  demonstrative,  the  gift  must  be  cliargeable 
upon  a  particular  fund  in  such  a  way  as  not  to  be  a  gift  of 
the  specific  fund.  Every  legacv  of  a  debt  is  in  a  sense  a  gift 
of  whatever  money  may  be  realized  therefrom,  but  in  such 
case  the  gift  is  of  the  specific  fund  or  proceeds,  and  is  not 
a  mere  designation  of  the  fund  as  primarv  source  of  pay- 
ment, with  right  in  case  of  failure  of  such  fund  to  fall  back 
upon  the  general  assets  of  the  testator. 

The  doctrine  of  ademption  only  applies  to  specific  legacies. 
Specific  legacies  are  adeemed  wlion  tbe  thing  Ijcqueathed  is, 
in  the  lifetime  of  the  testator,  lost,  disposed  of,  or  so  substan- 
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tially  changed  or  altered  as  not  to  exist  in  specie  when  the  will 
takes  effect:  Goddard  v.  Wagner,  2  Strob.  Eq.  1;  1  ^''^  Ency. 
of  Law,  2d  ed.,  623,  G27,  and  authorities  cited  in  the  notes. 
In  the  case  of  a  legacy  of  a  debt  or  claim,  if  the  specific  thing 
is  disposed  of  or  extinguished,  the  legacy  is  adeemed.  The 
complaint  shows  that  in  the  lifetime  of  the  testator  the  claims 
which  he  held  against  the  estate  of  his  father  which  were  be- 
queathed to  the  plaintiffs,  were  absolutely  extinguished  as 
claims  against  his  father's  estate  by  settlement  with  an  of- 
ficer of  the  court  selling  lands  of  his  father  for  the  payment 
of  such  claims.  The  settlement  between  F.  B.  Rogers,  the 
testator,  and  tlie  clerk  of  the  court  as  to  the  "claims"  which 
were  bequeathed,  was  not  a  more  renewal  of  the  original  ob- 
ligations, not  even  a  substitution  of  a  new  form  of  security 
for  the  same  debt,  but  was  an  actual  collection  of  the  claims 
by  the  testator  in  his  lifetime,  so  as  to  discharge  them  com- 
pletely. The  bond  and  mortgage  which  the  testator  took  from 
Julius  E.  Rogers  was  a  wholly  different  thing  from  that  which 
was  specifically  bequeathed  to  plaintiffs. 

The  case  of  Pell  v.  Ball,  1  Speer  Eq.,  at  page  78,  shows 
that  while  evidence  intended  to  ascertain  the  thing  actually 
described  in  the  wdll  is  admissible,  it  is  not  permissible  to  show 
by  extrinsic  evidence  that  the  testator  intended  by  his  will  to 
refer  to  a  thing  which  his  will  does  not  describe,  the  effect  of 
the  latter  evidence  being  to  set  aside  the  wall  and  substitute 
extrinsic  evidence  in  its  place.  Under  this  principle,  it  could 
not  avail  plaintiffs  that  the  testator  believed  and  declared  that 
the  Julius  E.  Rogers  bond  and  mortgage  was  held  in  substitu- 
tion of  the  claims  against  the  estate  of  his  father,  which  were 
specifically  bequeathed,  as  this  would  be  e<]uivalent  to  making 
a  new  will  by  parol,  in  conilict  with  the  statute  requiring  a 
will  to  be  in  writing,  with  other  formalities. 

The  judgment  of  the  circuit  court  is,  therefore,  affirmed. 


The  Adrwpfion  of  legacies  is  the  subject  of  an  extended  note  to 
Miller  v.  Milone,  95  Am.  St.  Ken.  842-370.  Thp  ademption  of  speeifio 
legacies  is  discussed  at  pages  356-363  of  this  note. 
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MOREIS  STEEET  BAPTIST  CHURCH  v.  DART. 

[67  S.  C.  338,  45  S.  E.  753.] 

JURISDICTION  of  Courts  Over  Church.  Controversies. — Civil 
courts  will  not  enter  into  the  consideration  of  church  doctrine  or 
church'  discipline,  nor  will  they  inquire  into  the  regularity  of  the 
proceedings  of  the  church  judicatories  having  cognizance  of  such 
matters,     (p.  730.) 

CHURCHES — Effect  of  Action  by. — The  action  of  church  au- 
thorities in  the  deposition  of  pastors  and  the  expulsion  of  members 
is  final,     (p.  730.) 

JURISDICTION  of  Courts  Over  Clmrcli  Controversies. — If  a 

church  controversy  necessarily  involves  rights  growing  out  of  a  con- 
tract recognized  by  the  civil  law,  or  the  right  to  the  possession  of 
property,  civil  courts  will  adjudicate  such  rights,     (p.  730.) 

CHURCH  CONTROVERSIES — Jurisdiction  of  Courts — A  court 
will  not  undertake  to  determine  whether  a  resolution  directing  ex- 
pulsion or  exclusion  of  a  pastor  from  a  church  or  church  property, 
was  passed  in  accordance  with  the  canon  law  of  the  church,  except 
in  so  far  as  it  may  be  necessary  to  do  so  in  determinin?  whether  it 
was  in  fact  the  church  that  acted  as  a  congregation,     (pp.  730,  731.) 

CHURCH  CONTROVERSIES — Jurisdiction  of  Courts— Church 
Trials. — A  civil  court  has  no  power  to  require  a  church  court  to  ob- 
serve the  usual  incidents  of  trial,  such  as  the  formulation  of  charges 
and   notice,     (p.   7S'2.) 

CHURCH  CONTROVERSIES — Deposition  of  Pastor— Salary.— 
While  a  church  is  liable  to  suit  by  a  pastor  for  arrears  of  salary 
which  it  has  contracted  to  pay,  it  is  not  a  condition  precedent  to  his 
deposition  that  he  should  be  paid  in  full.     (p.  734.) 

CHURCH  CONTROVERSIES— Pastor's  Salary— Costs— Setoff. 
If  the  amount  of  salary  due  a  deposed  pastor  of  a  church  is  not 
involved  in  anv  issue  in  a  suit  between  the  pastor  and  his  church, 
costs  adjudged  against  him  therein  cannot  be  set  off  against  salary 
duo  him,     (p.  734.) 

W.  St.  Julien  Jervey  and  J.  S.  Mitchell,  for  the  appellant. 

J.  G.  Capers  and  L.  D.  Melton,  for  the  appellee. 

338  WOODS,  J.  This  action  was  instituted  on  I\rav  28, 
1902,  by  "The  Morris  Street  Baptist  Cliurch,"  a  body  ^^o  cor- 
porate, having  its  principal  place  of  worsliip  in  tlie  city  of 
Charleston,  against  John  L.  Dart.  The  prayer  of  the  plaintiff 
was  that  the  defendant  be  perpetually  enjoined  and  restrained 
*^from  exercising  or  attempting  to  exercise  his  alleged  func- 
tions as  alleged  pastor"  of  the  said  church,  and  from  entering 
the  pulpit  thereof  or  attempting  to  preach  therein.  The  com- 
plaint alleges  that  at  a  duly  authorized  meeting  of  the  church, 
held  on  April  10,  1902,  resolutions  in  accordance  with  the  policy 
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of  the  church,  and  the  laws,  rules  and  regulations  governing 
the  same,  were  adopted  by  the  vote  of  a  large  majority  of  the 
total  membership,  requesting  the  resignation  within  thirty 
days  of  the  defendant,  John  L.  Dart,  as  pastor  of  the  church. 
It  is  further  alleged  that  Dart  was  present  at  the  meeting,  and 
knew  the  purport  and  object  of  the  resolution  and  request,  and 
Avas  also  duly  notified  in  writing  of  the  action  of  the  congrega- 
tion, but  that  he  refused  to  recognize  the  authority  of  the  meet- 
ing, and  although  warned  to  desist  therefrom,  entered  the 
church  building  on  several  occasions  with  force  and  violence, 
and  continued  to  exercise,  or  attempted  to  exercise,  the  func- 
tions of  pastor  of  the  church,  in  violation  of  the  resolution ;  and 
threatened  a  continuation  of  such  conduct,  thus  preventing 
the  plaintiff  from  carrying  on  the  usual  religious  exercise  and 
worship. 

Upon  hearing  the  complaint,  his  honor.  Judge  Dantzler,  on 
May  28,  1902,  granted  a  temporary  restraining  order  against 
the  defendant,  requiring  him  to  show  cause  on  June  2d  next 
thereafter  why  an  injunction  should  not  issue  pending  the  hear- 
ing of  the  case  on  its  merits.  This  rule  came  on  to  be  heard 
June  19,  1902,  before  his  honor,  Judge  Gage,  who,  after  hear- 
ing the  return  of  the  defendant  and  argument  of  counsel  for 
both  sides,  ordered: 

"That  the  Morris  Street  Baptist  Church  building  be  closed 
and  remain  closed  until  the  further  order  of  this  court,  none 
of  the  officers  and  members  of  said  church  of  either  faction 
being  permitted  to  enter  or  use  the  same  for  any  purpose. 

"It  is  further  ordered  that  the  return  herein  filed  be  taken 
^'*^  as  an  answer,  leave  being  given  to  the  defendant  to  amend 
same  in  such  particulars  as  he  may  be  advised.  And  that  it 
be  referred  to  G.  H.  Sass,  Esq.,  master,  to  take  testimony  and 
determine  whether  or  not  the  defendant  has  been  regularly 
tried  and  dismissed  from  tlie  office  of  pastor  of  said  church, 
according  to  the  rules  and  regulations  thereof,  and  that  if  he 
finds  this  issue  in  the  affirmative,  he  report  the  same  to  this 
court  for  such  further  order  as  may  be  proper;  and  tliat  if  he 
find  said  issue  in  the  negative,  he  dismiss  the  complaint.  And 
that  he  have  leave  to  report  special  matters." 

The  return  of  the  defendant,  which,  under  the  order  of  the 
court,  is  to  be  taken  as  his  answer,  denies  that  any  reguhir 
authorized  meeting  of  tlie  church  was  held  on  April  10,  1902; 
and  alleges  that  on  A])ril  17,  1902,  tliere  was  a  meeting  specially 
called,    which   repudiated   the   action   of   the    former   meeting. 
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which  is  characterized  as  a  mob.  The  defendant  also  alleges 
that  he  is  supported  by  a  great  majority  of  the  regular,  bona 
fide  communicants  of  the  church,  and  denies  the  right  of  the 
complainants  to  bring  this  action  in  the  corporate  name.  It 
is  further  alleged  that  over  nine  hundred  dollars  is  due  the 
defendant  as  arrears  of  salary,  and  that  under  these  circum- 
stances he  should  not  be  enjoined  from  exercising  and  perform- 
ing his  duties  as  pastor  of  the  church. 

After  holding  numerous  references  and  taking  a  large  amount 
of  testimony,  the  master  on  August  9,  1902,  filed  his  report, 
finding  the  issue  referred  to  him  in  the  affirmative;  holding 
that  John  L.  Dart  has  been  regularly  dismissed  from  the  office 
of  pastor  of  Morris  Street  Baptist  Church,  according  to  the 
rules  and  regulations  thereof,  as  the  same  are  interpreted  and 
set  forth  in  the  report. 

Counsel  for  defendant  filed  exceptions  to  this  report,  and 
the  cause  was  heard  by  his  honor,  Judge  Ernest  Gary,  who,  in 
a  decree  dated  February  3,  1903,  overruled  the  exceptions,  and 
confirmed  the  master's  report  in  all  particulars,  ordering  that 
the  complainants  be  allowed  to  re-enter  the  church  and  use  the 
same,  as  had  been  their  custom,  as  a  ^*^  place  of  public  wor- 
ship, "unmolested  and  unrestrained  by  the  said  J.  L.  Dart  or 
parties  codefendant  with  him."  It  was  also  ordered  that  all 
costs  be  taxed  up  against  the  defendant,  and  that  if  the  same 
be  not  paid  within  thirty  days  from  the  filing  of  the  decree, 
that  execution  be  issued  against  him  therefor.  From  the  judg- 
ment of  Judge  Gary  defendant  appeals. 

Before  entering  upon  the  consideration  of  the  questions  of 
fact  involved  in  the  appeal,  it  is  necessary  to  determine  the 
extent  to  which  this  court,  as  a  civil  tribunal,  can  interfere  in 
this  unfortunate  church  controversy.  The  generally  accepted 
doctrine  is  nowhere  better  stated  than  in  tlie  case  of  Harmon 
V.  Dreher,  1  Speer  Eq.  87,  which  is  thus  referred  to  in  Watson 
V.  Jones,  13  Wall.  679,  20  L.  ed.  GGG : 

"One  of  tlie  most  careful  and  well-considered  judgments  on 
the  subject  is  that  of  the  court  of  appeals  of  South  Carolina, 
delivered  by  Chancellor  Johnstone,  in  the  case  of  Harmon  v. 
Dreher,  1  Speer  Fq.  87.  The  case  turned  upon  certain  riglits 
in  the  use  of  the  church  property  claimed  by  tlie  minister,  not- 
withstanding his  expulsion  from  the  synod  as  one  of  its  mem- 
bers. 'He  stands,'  says  tlie  Chancellor,  'convicted  of  tlie  of- 
fenses alleged  against  him.  by  the  sentence  of  tlie  spiritual  body 
of  which  he  was  a  voluntary  member,  and  whose  proceedings 
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he  had  bound  himself  to  abide.  It  belongs  not  to  the  civil 
power  to  enter  into  or  review  the  proceedings  of  a  spiritual 
court.  The  structure  of  our  government  has,  for  the  preserva- 
tion of  civil  liberty,  rescued  the  temporal  institutions  from  re- 
ligious interference.  On  the  other  hand,  it  has  secured  relig- 
ious liberty  from  the  invasion  of  the  civil  authority.  The 
judgments,  therefore,  of  religious  associations,  bearing  on  their 
own  members,  are  not  examinable  here,  and  I  am  not  to  inquire 
whether  the  doctrines  attributed  to  Mr.  Dreher  were  held  by 
him,  or  whether,  if  held,  were  anti-Lutheran;  or  whether  his 
conduct  was  or  was  not  in  accordance  with  the  duty  he  owed  to 

the  synod  or  to  his  denomination When  a  civil  right 

depends  upon  an  ecclesiastical  matter,  it  is  the  civil  court, 
**^  and  not  the  ecclesiastical,  which  is  to  decide.  But  the 
civil  tribunal  tries  the  civil  right,  and  no  more,  taking  the 
ecclesiastical  decisions  out  of  which  the  civil  right  arises,  as  it 
finds  them'":  See,  also,  John's  Island  Church,  2  Eich.  Eq.  215, 
and  extended  note,  49  L.  R.  A,  384. 

The  civil  courts  will  not  enter  into  the  consideration  of 
church  doctrine  or  church  discipline,  nor  will  they  inquire  into 
the  regularity  of  the  proceedings  of  the  church  judicatories 
having  cognizance  of  such  matters.  To  assume  such  juris- 
diction would  not  only  be  an  attempt  by  the  civil  courts  to  deal 
with  matters  of  which  they  have  no  special  knowledge,  but  it 
would  be  inconsistent  with  complete  religious  liberty  untram- 
meled  by  state  authority.  On  this  principle,  the  action  of 
church  authorities  in  the  deposition  of  pastors  and  the  expul- 
sion of  members  is  final.  Whcro,  however,  a  church  contro- 
versy necessarily  involves  rights  growing  out  of  a  contract  recog- 
nized by  the  civil  law,  or  the  right  to  the  possession  of  prop- 
ert}',  civil  tribunals  cannot  avoid  adjudicating  these  rights, 
under  the  law  of  the  land,  having  in  view,  nevertheless,  the 
implied  obligations  imputed  to  those  parties  to  the  controversy 
who  have  voluntarily  submitted  themselves  to  the  authority  of 
the  church  by  connecting  themselves  with  it.  Therefore,  where 
it  is  admitted,  as  in  this  case,  that  property  belongs  to  a  par- 
ticular church,  and  the  only  question  is  whether  the  defendant 
claiming  to  be  pastor  should  be  excluded  from  its  use,  this 
court  will  only  consider  whether  the  church  has  ordered  his  ex- 
clusion, not  whether  it  was  riglit  in  doing  so.  Xeither  will 
the  court,  as  a  civil  tribunal,  undertake  to  determine  whether 
the  resolution  directing  exclusion  was  passed  in  accordance  with 
the  canon  law  of  the  church,  except  in  so  far  as  it  may  be  neces- 
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sary  to  do  so  in  determining  whether  it  was,  in  fact,  the  church 
that  acted. 

The  Morris  Street  Baptist  Church  heing  organized  under  the 
Baptist  polity,  its  congregation  is  its  governing  hody,  and  acts 
in  entire  independence  of  any  other  ecclesiastical  authority. 
The  congregation  may,  for  its  own  convenience,  ^*^  adopt 
such  rules  as  it  deems  expedient,  but  a  civil  tribunal  cannot 
in  anywise  hold  it  bound  to  follow  these  rules,  except  where 
the  civil  rights  of  other  persons  have  become  involved  by  such 
persons  being  led  to  deal  with  the  church  as  a  corporation,  on 
the  faith  of  its  rules.  Whenever  the  congregation  meets  as  a 
church,  it  may  expel  members,  depose  its  pastor,  and  dispose 
of  its  property  in  any  way  that  it  sees  fit;  and  when  a  congre- 
gation has  acted,  the  civil  courts  will  not  inquire  whether  in 
doing  so  it  violated  any  of  its  own  rules.  The  congregation 
being  the  sole  legislative  and  judicial  body  of  the  Baptist 
Church,  those  who  connect  themselves  with  it  voluntarily  as- 
sume the  risk  of  the  propriety  and  justice  of  congregational 
action,  just  as  those  who  become  Presbyterians  or  Episco- 
palians subject  themselves  in  church  affairs  to  the  authority 
of  synods  and  councils. 

The  only  questions,  then,  we  have  power  to  consider  are. 
Did  the  congregation  meet,  and  did  it  depose  the  defendant  as 
pastor?  If  these  questions  are  answered  in  the  affirmative, 
then  the  defendant  was  properly  enjoined  from  interfering  with 
the  church  property.  The  action  of  the  church  is  controlled 
by  the  vote  of  the  majority  of  the  congregation,  assembled  as 
a  church,  and  it  is  quite  obvious  a  civil  tribunal  cannot  regard 
the  sentiment  of  the  majority  expressed  in  any  other  way. 

The  rules  regularly  adopted  by  this  church  contemplate  that 
business  affairs  should  be  submitted  to  the  congregation  by  a 
committee  composed  of  eleven  members,  called  the  advisory 
board.  These  rules  provided  for  a  regular  business  meeting 
of  the  congregation  on  Thursday  evening  after  the  first  Sunday 
of  each  month,  but  the  advisory  board  or  the  pastor  wore  au- 
thorized to  call  special  meetings  at  other  times.  At  tbe  time 
this  controversy  arose,  this  board  consisted  of  only  nine  mem- 
bers, two  vacancies  having  occurred,  and  the  church  having 
taken  no  steps  to  fill  them.  On  JMarch  26,  1902,  six  members 
of  the  board  met,  and,  by  a  vote  of  four  to  two,  passed  a  resolu- 
tion to  be  submitted  to  the  congregation,  asking  for  tlie  resig- 
nation of  the  defendant  as  ^'*'*  pastor  within  thirty  days.  We 
think  the   finding   of   the   master   and   the   circuit   judge,   that 
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notice  was  given  of  the  board  meeting,  and  that  announcement 
was  made  at  a  reguhir  church  service  that  a  business  meeting 
of  the  congregation  would  be  held  on  Thursday,  April  10th,  is 
well  supported  by  the  evidence.  But  these  matters  are  of  no 
consequence,  because  the  evening  of  Thursday,  April  10th,  was 
the  regular  time  for  the  business  meeting  of  the  congregation, 
and  when  it  assembled  at  that  time,  it  represented  the  entire 
church.  There  was  much  disorder  on  this  occasion,  as  might 
have  been  expected  from  the  people  of  a  highly  emotional  race, 
especially  when  the  pastor  unwarrantably  undertook  to  inter- 
fere with  their  right  to  hold  a  church  meeting;  but  there  can 
be  no  doubt  that  the  congregation  at  this  regular  meeting,  by 
a  majority  vote  of  those  present,  passed  the  resolution  request- 
ing the  resignation  of  the  defendant  after  thirty  days,  which 
we  think  should  be  regarded  as  equivalent  to  his  formal  dis- 
missal at  the  expiration  of  that  time. 

The  appellant  contends,  however,  that  to  hold  this  dismissal 
valid  is  to  sanction  conviction  without  the  right  of  trial.  As 
to  this,  it  is  only  necessary  to  say  that  this  was  not  a  church 
trial,  but  simply  a  dismissal  of  a  pastor;  and  even  if  it  had 
been,  a  civil  court  has  no  power  to  require  a  church  court  to 
observe  the  usual  incidents  of  trial,  such  as  the  formulation  of 
charges  and  notice. 

In  view  of  the  law  on  the  subject  as  we  have  stated  it,  it 
seems  unnecessary  to  decide  which  of  the  church  directories 
discussed  in  argument  was  referred  to  as  a  church  authority 
in  the  rules  adopted  by  the  ]\Iorris  Street  Baptist  Church. 
Three  editions  of  Hiscox's  Directory  were  introduced  in  evi- 
dence. The  plaintilf  contends  that  the  rules  refer  to  the  oldest 
edition,  published  in  1850,  which  states  that  a  pastor  may  be 
dismissed  by  the  congregation  without  notice.  The  defendant 
insists  reference  is  made  to  another  and  smaller  edition,  pub- 
lished in  1890,  which  provides  for  three  months'  notice  before 
dismissal.  Under  the  polity  of  the  Baptist  ****^  Church,  as 
stated  in  these  manuals  themselves,  they  cannot  be  regarded 
authority  to  control  tlie  congregation,  but  only  as  guides  sug- 
gesting the  usual  and  most  approved  course  to  pursue.  But 
even  if  the  manuals  could  be  regarded  binding  on  the  church 
as  constituting  an  element  in  a  civil  contract  with  the  defend- 
ant as  pastor,  it  will  be  oljserved  tlie  one  in  use  when  he  assumed 
tliat  relation  to  the  church  sixteen  years  ago,  does  not  provide 
for  notice,  and  tlie  last,  published  in  1900,  mentions  the  giving 
three  months'  notice,  as  we  understand  it,  merely  as  an  almost 
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universal  custom.  In  any  view  there  was,  therefore,  no  legal 
obligation  to  give  this  notice  before  dismissal. 

The  defendant  claims  that  even  if  it  be  conceded  he  was 
dismissed  by  the  congregation  on  April  10,  1902,  this  action 
was  revoked  at  a  meeting  of  the  congregation  held  on  April 
17th,  a  week  later.  While  it  is  true,  as  the  master  states,  the 
rules  specifically  adopted  by  the  church  do  not  contemplate 
appeal  from  one  church  meeting  to  another,  yet  the  congrega- 
tion could  waive  or  disregard  this  rule,  and  reverse  its  former 
action;  and  hence,  if  there  was  a  meeting  for  business  purposes 
on  April  17th,  and  the  congregation  annulled  its  former  action 
and  reinstated  the  defendant  as  pastor,  he  would  still  have  a 
right  to  exercise  such  control  of  the  church  property  as  the 
nature  of  the  office  conferred  upon  him.  The  evening  of  the 
seventeenth  day  of  April  was  the  regular  time  of  meeting  for 
devotional  service,  but  not  for  the  transaction  of  business;  and 
after  a  very  careful  review  of  much  conflicting  evidence,  we 
are  constrained  to  hold  that  no  notice  as  given  to  the  congrega- 
tion that  a  business  meeting  would  be  held  on  that  date.  Some 
witnesses  testify  no  notice  was  given;  others  say  notice  was 
given  from  the  pulpit  on  the  Sunday  before  of  a  meeting,  but 
do  not  say  the  notice  indicated  a  business  meeting.  Of  the 
witnesses  before  the  master,  the  defendant  alone  says  explicitly 
he  gave  notice  from  the  pulpit  that  the  meeting  would  be  for 
the  transaction  of  business  of  the  church.  The  defendant 
himself  presided  at  this  meeting  and  had  charge  of  it,  and  the 
^'*^  preponderance  of  the  evidence  indicates  that  there  was  no 
real  ascertainment  by  vote  of  the  sentiment  of  those  who  were 
present. 

We  conclude  that  the  defendant  was  deposed  by  a  majority 
vote  at  a  regular  meeting  of  the  congregation  of  the  ]\[orris 
Street  Baptist  Church,  held  on  April  10,  1902;  tliat  tliis  action 
has  not  been  revoked,  and  that  defendant  had  no  right  to  use  or 
interfere  with  any  of  the  church  property. 

In  the  report  of  the  master,  which  is  confirmed  by  the  circuit 
judge,  it  is  found:  "The  plaintiffs  have  possession  of  the 
charter,  the  records  and  the  keys  of  the  church.  Among  their 
number  are  the  clerk,  the  sexton  and  the  treasurer  of  the 
church  and  a  large  majority  of  tlie  advisory  board."  Tliis 
finding  of  fact  is  not  drawn  in  question  l)y  the  exceptions.  Tak- 
ing these  facts  in  connection  with  tlie  conclusion  we  have 
reached,  that  the  defendant  was  excluded  from  the  pastorate 
of  the  church  by  the  vote  of  the  congregation,  it  follows  that 
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this  action  was  properly  instituted,  without  any  direct  instruc- 
tion from  the  congregation,  by  officers  and  members  in  behalf 
of,  and  in  the  name  of,  the  church,  to  prevent  violent  and  illegal 
interference  with  its  property:  6  Thompson  on  Corporations, 
sec.  7374. 

The  church  did  not  make  the  dismissal  conditional  on  pay- 
ment of  arrears  of  salary.  While  a  church  is  liable  to  suit  by 
a  pastor  for  arrears  of  salary  it  contracted  to  pay,  it  is  not  a 
condition  precedent  to  his  deposition  that  he  should  be  paid  in 
full.  The  amount  due  the  defendant  not  being  in  anywise  in- 
volved in  this  action,  the  circuit  court  could  not  properly  direct 
the  costs  of  this  suit  to  be  set  off  against  his  salary. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 


JURISDICTION    OF    CIVIL    COURTS    OVER    CHURCH    CONTRO- 
VERSIES.* 

I.     Jurisdiction  in  Matters  of  Doctrine  or  Discipline. 

a.  Expulsion  of  Members. 

b.  Expulsion  of  Pastor. 

II.     Jurisdiction  When  Property  or  Civil  Rig'hts  Involved. 

a.  Jurisdiction  of  Equity  Over  Church  Trusts. 

b.  Jurisdiction  Over  Church  Trustees. 

I.     Jurisdiction   in   Matters   of  Doctrine   or  Discipline. 

We  apprehend  that  the  rule  is  universal  and  uniformly  applied  that 
civil  courts  have  no  jurisdiction  to  review  the  judgments  or  acts  of 
the  governing  body  or  authorities  of  a  religious  organization  witii 
reference  to  its  internal  affairs,  for  the  purpose  of  ascertaining  their 
regularity  or  accordance  with  the  discipline  and  usages  of  such  organ- 
ization. In  other  words,  civil  courts  have  no  jurisdiction  to  review 
or  revise  the  proceedings  during  trial  by,  or  judgments  of,  church 
tribunals,  constituted  by  the  organic  laws  of  the  church  organization, 
where  they  involve  solely  questions  of  the  church  organization,  doc- 
trine, or  discipline,  or  infractions  of  the  laws  and  ordinances  enacted 
by  the  ruling  body  of  the  church  for  the  government  of  its  officers 
and  members:  Trustees  v.  Halvorson,  42  IMinn.  503,  44  N.  W.  663; 
Eottmann  v.  Bartling,  22  Neb.  375,  35  N.  W.  126;  Pounder  v.  Ashe, 
44  Neb.  672,  63  N.  W.  48;  Powers  v.  Bud}-,  45  Neb.  208,  63  N.  W. 
476;  McGiiire  v.  Trustees,  54  Hun,  207,  7  N.  Y.  Supp.  345;  Henderson 
v.  Hunter,  59  Pa.  St.  335;  Irvine  v.  Elliott,  206  Pa.  St.  152,  55  Atl. 
859;  Travers  v.  Abbey,  104  Tenn.  665,  58  S.  W.  247,  51  L.  E.  A. 
260.  If  there  is  a  schism  in  a  religious  society  a  civil  court  has  no 
jurisdiction   to   attempt  to   enforce   the  peculiar  faith   or  doctrine   of 

♦KEFKREhXE  TO   MONOGRAPHIC   NOTE. 

Jurisdiction  of  equity  over  religious  societies:  68  Am.  St.  Rep.  864-868. 
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either  party,  though  their  existence  and  nature  may  incidentally  be 
involved  in  an  inquiry  relative  to  the  rights  of  such  society:  Eott- 
mann  v.  Bartling,  22  Neb.  375,  35  N,  W.  126.  All  questions  of  doc- 
trine, practice  and  jurisdiction  within  a  church  must  be  determined 
by  the  court  judicatories,  and  the  secular  courts  have  no  authority 
to  adjudicate  upon  them:  Kuns  v.  Eobertson,  154  111.  394,  40  N.  E. 
343.  Whether  a  case  is  regularly  or  irregularly  before  a  proper 
church  tribunal  is  a  subject  for  it  to  determine  for  itself,  and  no 
civil  court  can  revise,  modify,  or  impair  its  action  in  a  matter  of 
merely  ecclesiastical  concern:  State  v.  Farris,  45  Mo.  183.  From 
this  rule  another  naturally  follows,  which  is,  that  the  decision  of  an 
ecclesiastical  judicatory  ag  to  its  own  jurisdiction  in  ecclesiastical 
matters,  unless  there  is  a  clear  absence  of  jurisdiction,  should  receive 
great  weight  in  the  civil  courts,  and  if  such  tribunal  has  jurisdiction, 
civil  courts  cannot  inquire  whether  it  has  proceeded  according  to  the 
laws  or  usages  of  the  church,  or  whether  it  has  decided  correctly; 
and  its  decision  is  final  and  binding  on  the  courts  and  the  parties: 
Connitt  v.  Eeformed  Dutch  Church,  54  N.  Y.  551.  The  decisions  of 
the  highest  ecclesiastical  tribunals  in  matters  of  church  discipline, 
law  and  practice  are  binding  upon  ministers,  members,  and  the  civil 
courts  in  so  far  as  they  are  applicable  to  causes  pending  in  the  latter, 
and  must  be  accepted  therein  as  final  and  conclusive:  Trustees  of 
Trinity  Church  v.  Harris,  73  Conn.  216,  47  Atl.  116;  Kuns  v.  Eobert- 
son, 154  111.  394,  40  N.  E,  343;  Gafe  v.  Greer,  88  Ind.  122,  45  Am. 
Eep.  449;  Bird  v.  St.  Mark's  Church,  62  Iowa,  567,  17  N.  W.  747; 
Eobertson  v.  Bullions,  9  Barb.  64;  Baxter  v.  McDonnell,  155  N.  Y. 
84,  49  N.  E.  667,  40  L.  E.  A.  670;  Philomath  College  v.  Wyatt,  27 
Or.  390,  31  Pac.  206,  37  Pac.  1022,  26  L.  E.  A.  68.  If  a  local  church 
congregation  is  a  member  of  a  general  organization  having  general 
rules  for  the  government  and  conduct  of  all  of  its  adherents,  con- 
gregations, and  ofiicers,  the  orders  and  judgments  of  the  general 
organization  through  its  governing  body,  so  far  as  they  relate  ex- 
clusively to  church  affairs  and  church  government,  are  binding  on 
the  local  associations  and  on  the  civil  courts,  and  will  not  be  re- 
examined or  reviewed  by  the  latter:  Schweiker  v.  Heusser,  146  111. 
401,  34  N.  E.  1022;  Pounder  v.  Ashe,  44  Neb.  672,  63  N.  W.  4S; 
Wehmer  v.  Fokenga,  57  Neb.  510,  78  N,  W.  28;  Bonacum  v.  Harring- 
ton, 65  Neb.  831,  91  N.  W.  886;  Brundage  v.  Deardorf,  92  Fed.  214. 
As  to  civil  courts  the  decision  of  a  spiritual  court  in  a  spiritual 
matter  is  final  and  will  be  accepted  as  conclusive,  unless  there  has 
been  a  usurpation  of  power:  Hatfield  v.  De  Long,  156  Ind.  207,  83 
Am.  St.  Eep.  194,  59  N.  E.  483,  51  L.  E.  A.  751.  The  Presbytery, 
as  an  ecclesiastical  court,  has  the  power  to  deal  with  tlie  Presby- 
terian church  as  an  ecclesiastical  body  in  all  matters  ecclesiastical, 
and  to  dissolve  and  disband  the  church,  and  to  divide  it  into  two 
new  and  independent  organizations,  and  its  orders  and  decrees  per- 
taining to  the  church  as  au  ecclesiastical  body  are  not  only  bindJug 
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upon  that  body,  but  also  binding  and  conclusive  upon  the  civil  courts, 
whenever  and  wherever  material  to  any  pending  litigation  in  the 
latter:  Wheelock  v.  First  Presbyterian  Church,  119  Cal.  478,  51  Pac. 
841. 

Upon  questions  arising  under  the  discipline,  and  upon  those  aris- 
ing under  the  articles  of  faith,  the  decisions  of  the  ecclesiastical 
body  are  ordinarily  final,  and  must  be  respected  and  enforced  by 
the  courts  of  law.  But  if  such  decisions  plainly  violate  the  law 
of  the  land  which  they  profess  to  administer,  they  will  not  be  fol- 
lowed by  the  secular  courts:  Krecker  v.  Shirey,  163  Pa.  St.  534,  30 
Atl.  440,  29  L.  E.  A.  476.  If  public  policy  or  the  positive  law  of 
the  land  is  not  contravened,  the  orders  and  decisions  of  a  religious 
society,  when  made  in  conformity  with  its  polity,  must  have  the 
same  effect  in  civil  courts  as  the  society  intended  should  be  awarded 
to  them  when  pronounced  by  its  own  judicatories:  Harrison  v.  Hoyle, 
24  Ohio  St.  254.  When  questions  of  faith  or  of  ecclesiastical  law  have 
been  decided  by  the  highest  judicial  tribunal  provided  for  in  the 
church  organization,  the  civil  courts  are  bound  by,  and  will  follow, 
such  decisions,  but  the  regularity  and  legality  of  legislative  acts  of 
church  bodies  are  always  open  to  investigation  in  the  civil  courts; 
Philomath  College  v.  Wyatt,  27  Or.  390,  31  Pac.  206,  37  Pac.  1022, 
26  L.  R.  A.  68. 

The  only  dissent  from  the  doctrine  above  enunciated  which  we 
have  been  able  to  discover  is  announced  in  Smith  v.  Nelson,  18  Vt. 
511,  where  it  was  held  that,  although  religious  denominations  may 
form  constitutions,  enact  canons,  laws,  ordinances,  establish  courts, 
or  make  decisions,  decrees,  or  judgments,  yet  they  can  have  only  a 
voluntary  obedience  thereto,  and  cannot  affect  any  civil  rights  or 
immunities,  or  alter  or  dissolve  any  relations  or  obligations  arising 
out  of  any  contract.  Obedience  to  their  requirements  may  be  ex- 
acted under  penalty  of  spiritual  censure,  but  whether  one  submits 
to  or  defies  their  proceedings  depends  on  his  conviction  of  their  regu- 
larity or  irregularity,  they  can  only  affect  his  conscience,  and  when 
their  proceedings  are  to  be  examined  by  ordinary  civil  tribunals 
of  justice,  they  can  receive  no  other  consideration  than  the  regula- 
tions of  any  other  voluntary  association.  While  this  decision  may  be 
right  so  far  as  it  refers  to  ecclesiastical  decisions  affecting  property 
or  contract  civil  rights,  it  is  clearly  wrong  in  so  far  as  it  refers  to 
purely  ecclesiastical  matters  decided  by  church  tribunals,  and  erro- 
neous in  holding  that  a  Presbyterian  synod  has  no  power  to  finally 
dissolve  a  Presbytery  against  its  consent,  or  to  suspend  or  depose 
a  minister  upon  a  proper  hearing,  as  such  matters,  according  to  all 
the  other  authorities,  are  within  the  exclusive  jurisdiction  of  the 
ecclesiastical  court,  whose  decision  the  civil  court  will  not  interfere 
with  nor  in  any  manner  review  or  revise. 

As  has  already  been  stated,  we  believe  the  rule  to  be  almost  uni- 
versal that  civil  courts  will  not  review  the  judgments  or  acts  of  the 
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governing  authority  of  a  religious  organization  with  reference  to  its 
internal  affairs  for  the  purpose  of  ascertaining  their  regularity  or 
accordance  with  the  discipline  and  usages  of  such  organization,  but 
they  will  inquire  into  and  determine  whether  or  not  a  church  tribunal 
which  undertakes  to  decide  a  purely  church  matter  has  been  organ- 
ized in  conformity  with  the  constitution  of  the  church,  and  whether 
a  member  of  such  tribunal  is  disqualified,  under  the  rules  and  canons 
of  the  church,  from  sitting  as  a  judge  in  the  case.  Such  questions 
are  not  purely  ecclesiastical,  nor  within  the  exclusive  jurisdiction 
of  the  ecclesiastical  tribunal,  although  the  decision  of  such  tribunal, 
if  properly  and  legally  constituted,  is  binding  on  the  civil  courts 
on  all  matters  properly  before  it  for  trial:  Bonacum  v.  Murphy 
(Neb.),  98  N.  W.  1030.  The  court  of  civil  justice  may  always  in- 
quire into  the  regularity  of  the  organization  of  the  church  tribunal, 
and  decide  whether  it  acted  within  the  scope  of  its  constitutional 
authority:  Perry  v.  "Wheeler,  12  Bush,  542;  and  if  such  tribunal  has 
transcended  its  authority  and  attempted  to  adjudicate  a  matter  over 
which  it  has  no  jurisdiction,  its  judgment  is  not  binding  nor  con- 
clusive on  a  civil  court:  Watson  v.  Avery,  2  Bush,  332. 

The  judgments  of  ecclesiastical  tribunals  are  not  conclusive  on  the 
courts  when  they  aro  in  open  and  avowed  defiance,  and  in  express 
violation  of  the  constitution  which  governs  such  tribunal:  Brundago 
V.  Deardorf,  55  Fed.  839.  Judgments  of  church  tribunals  must  bo 
reached  in  accordance  with  the  rules  and  regulations  which  are  au- 
thorized and  prescribed  by  the  laws  of  the  organization.  Otherwise 
they  are  not  binding  on  the  civil  courts  which  have  jurisdiction  to 
pronounce  them  void  if  such  rules  are  not  followed:  Meyers  v.  First 
Presbyterian  Church,  11  Okla.  544,  69  Pac.  874;  Dayton  v.  Carter, 
206  Pa.  St.  491,  56  Atl.  30;  Alexander  v.  Bowers  (Tex.  Civ.  App.), 
79  S.  W.  342. 

a.  'Expulsion  of  Members. — All  questions  of  faith,  doctrine  and 
discipline  belong  exclusively  to  the  church  and  its  spiritual  officers. 
The  civil  courts  are  without  jurisdiction,  either  to  review  their  deter- 
mination on  the  facts  or  the  finality  of  their  decision,  and  the  ques- 
tion of  church  membership  is  purely  ecclesiastical,  and  no  civil  right 
is  involved  in  the  claim  of  right  to  be  regarded  as  a  member  or  com- 
municant of  a  particular  church:  Waller  v.  Howell,  20  Misc.  Kep.  (X. 
Y.)  236,  45  N.  Y.  Supp.  790.  Every  person  entering  into  a  eiuirch 
organization  impliedly,  if  not  expressly,  covenants  to  conform  to  its 
rules  and  to  submit  to  its  autliority  and  discipline,  and  sueli  chureli 
organization  has  a  right  to  deal  with  its  defaulting  niembei's  for 
breach  of  its  discipline,  and  the  civil  courts  are  without  jurislicti  )ii 
to  supervise  or  control  such  jurisdiction:  Shannon  v.  Frost,  3  B.  Mon. 
258;  Lucas  v.  Case,  9  Bush,  297;  State  v.  Hebrew  Congregation,  31 
La.  Ann.  205,  33  Am.  Eep.  217;  Harmon  v.  Drehor,  Speer  E(|.  S7. 
The  excommunication  or  expulsion  of  members  of  a  church  or  religious 
association,  done  in  the  exercise  of  its  powers  of  disi-ipliue,  is  valid 
Am.   St.  Rep.,   Vol.    100-47 
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and  effectual,  when  questioned  in  the  civil  courts,  to  exclude  the  ex- 
pelled ones  from  membership  and  consequently  from  any  right  of  prop- 
erty, and  it  is  not,  it  has  been  held,  material  that  the  proceedings 
were  irregular,  and  the  expulsion  made  without  giving  notice  and 
opportunity  of  hearing,  as  such  church  is  the  sole  judge  of  its  method 
of  procedure,  and  its  proceedings  and  decisions  are  binding  and  con- 
clusive on  the  civil  courts:  Nance  v.  Busby,  91  Tenn.  303,  18  S.  W. 
874,  15  L.  E.  A.  801.  Thus,  where  the  highest  tribunal  of  a  church  to 
which  a  question  of  church  law  or  discipline  is  carried  decides  it, 
having  jurisdiction  according  to  the  usages  of  the  church,  the  decision 
binds  the  civil  courts,  and  they  are  without  jurisdiction  to  review 
it.  Hence,  if  the  proper  tribunal  of  aichurch  has  decided  that  certain 
members  of  a  local  church  under  its  jurisdiction  have  seceded,  that 
fact  must  be  regarded  as  fixed,  and  it  results  as  a  consequence  that 
they  lose  all  right  to  the  property  of  the  body,  though  they  consti- 
tuted a  majority  of  its  members,  and  in  such  cass  the  remaining 
members  retain  its  ownership,  control  and  management:  Gaff  v. 
Greer,  82  Ind.  122,  45  Am.  Kep.  449.  In  such  case  the  civil  court  is 
without  jurisdiction  to  determine  whether  or  not  the  opinions  and 
doctrines  of  the  expelled  members  were  in  fact  inconsistent  with  the 
established  belief  of  the  particular  society  or  church  organization: 
Grosvenor  v.  United  Society  of  Believers,  118  Mass.  78.  The  action 
of  a  religious  society  empowered  to  expel  members  acting  against  its 
interest  in  expelling  members  for  such  reason  upon  proper  notice  ind 
hearing,  is  not  reviewable  by  a  civil  court  on  the  ground  that  the 
expulsion  was  based  upon  insufficient  evidence:  Canadian  Eeligious 
Assn.  V.  Parmerter,  180  Mass.  415,  62  N.  E.  740. 

Although  the  civil  courts  will  not,  in  case  of  expulsion  or  excom- 
munication of  members  by  competent  church  authorities,  go  behind 
such  authority  and  inquire  whether  such  members  have  or  have  not 
been  regularly  expelled,  such  courts  have  jurisdiction  to  inquire 
whether  the  expulsion  was  the  act  of  tlie  church  or  of  persons  who 
were  not  in  the  church,  and  who,  for  that  reason,  had  no  power  to  ex- 
pel anyone:  Bouldin  v.  Alexander,  15  Wall.  Vol.  And  while  civil 
courts  liave  no  jurisdiction  to  re\iew  the  action  of  ecclesiastical 
bodies  in  matters  relating  purely  to  the  faith  and  discipline  of  the 
church,  yet  for  the  purpose  of  determining  the  property  rights  of 
members  threatened  with  expulsion,  thoy  will  pass  upon  questions 
somewhat  ecclesiastical  in  their  nature:  Fulbright  v.  Iliggiub  tliani, 
133   Mo.   668,   34   S.   W,   875. 

Church  organizations  may  make  rules  by  wliich  the  admission  and 
expulsion  of  its  members  are  to  be  regulated,  and  the  members  must 
conform  to  such  rules;  and  expulsions  must  be  made  according  to 
such  rules  else  civil  courts  will  pronounce  them  void:  Jennings  v. 
Scarborougii,  56  N.  J.  L.  401,  28  Atl.  559.  And  if  it  has  no  rules  on  the 
subject,  those  of  the  common  law  must  prevail,  and  before  a  meujber 
can  be  expelled  notice  must  be  given  him  to  answer  and  opportunity 
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oflfered  to  make  defense,  otherwise  an  order  of  expulsion  is  void: 
Jones  V.  State,  28  Neb.  495,  44  N.  W.  658,  7  L.  R.  A.  325.  While  a 
secular  court  will  not  assume  jurisdiction  over  spiritual  offenses,  but 
will  accept  as  conclusive  the  regular  decision  of  the  final  church  tri- 
bunal, yet  if  such  tribunal  is  not  organiezd  in  conformity  with  the 
church  laws,  a  secular  court  may  enjoin  it  from  expelling  a'  member 
of  the  church  on  the  charge  of  a  spiritual  offense:  Hatfield  v.  De 
Long,  156  Ind.  207,  83  "Am.  St.  Eep.  194,  59  N.  E.  483,  51  L.  R.  A. 
571.  If  no  property  or  civil  rights  are  involved  mandamus  will  not 
lie  against  a  church  society  to  restore  to  membership  one  claiming  to 
have  been  wrongfully  expelled  and  removed  from  church  membership: 
Hundley  v.  Collins,  131  Ala.  234,  90  Am.  St.  Eep.  33,  32  South.  574; 
Sale  v.  First  Regular  Baptist  Church,  62  Iowa,  26,  49  Am.  Rep.  136,  17 
N.  W.  143.  If  a  church  society  under  its  rules  of  organization  and 
control,  has  a  right  to  use  a  church  building,  and  a  majority  thereof 
have  no  right  to  secede  and  form  another  church  of  different  denom- 
ination and  «xclude  the  minority  from  such  use,  the  minority  may 
enjoin  the  seceding  majority  from  using  the  church  property:  Cape 
V.  Plymouth  Church,  117  Wis.  150,  93  N.  W.  449.  In  Watson  v.  Gar- 
vin. 54  Mo.  378,  a  rule  was  laid  down  not  altogether  harmonious  with 
the  current  and  weight  of  authority.  It  was  there  recognized  that 
a  deposed  minister  or  an  excommunicated  or  expelled  member  of  a 
church  cannot  appeal  to  the  civil  courts  for  redress  when  the  matter 
involved  is  purely  one  of  doctrine  or  discipline.  "They  can  look 
alone  to  their  own  judicatories  for  relief,  and  must  abide  the  judg- 
ment of  their  highest  courts  as  final  and  conclusive.  But  when 
property  rights  are  concerned,  the  ecclesiastical  courts  have  no  power 
whatever  to  pass  on  them  so  as  to  bind  the  civil  courts.  If  they 
expel  a  member  from  their  church,  and  he  feels  aggrieved  in  his 
rights  of  property  by  such  expulsion,  he  may  resort  to  the  civil  courts, 
and  they  will  not  consider  themselves  precluded  by  the  judgment  of 
expulsion,  but  will  examine  into  the  case  to  see  if  it  has  been  regu- 
larly made,  upon  due  notice,  and  if  they  fiud  it  to  have  been  du!v 
made,  they  will  let  it  stand.  Otherwise  thcy  will  disregard  it  ani1 
give  the  proper  relief.  In  most  cases,  no  doubt,  the  judgment  will 
be  found  sufficiently  regular  to  fix  the  status  of  the  ex-pelled  member 
and  to  warrant- the  civil  courts  in  denying  the  desired  relief":  Watson 
v.  Garvin,  54  Mo.  378.  Civil  courts  possess  no  jurisdiction  to  expel  or 
disfranchise  a  member  of  a  church.  This  power  rests  exclusively  in 
ecclesiastical  courts:  Robertson  v.  Bullions,  9  Barb.  64,  11  N.  Y.  243. 
Nor  can  civil  courts  interfere  to  com[)el  an  individual  to  attend 
worship  at  any  place,  to  remain  cor.nected  with  any  particular  church 
organization,  to  receive  anyone  as  his  pastor:  Feizel  v.  Trustees  of 
First  German  Society,  9  Kan.  592.  Neither  has  equity  jurisdiction  to 
compel  a  church  faction  to  cease  worshiping  in  its  church,  because 
of  an  abandonment  by  it  of  the  faith,  laws,  and  usages  of  such 
church:   Smith  v.  Charles   (Miss.),  24  South.  968. 
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b.  Expulsion  of  Pastor. — Following  the  general  rule  that  civil 
courts  have  no  ecclesiastical  jurisdiction  to  review  or  revise  the 
proceedings  during  trial  by,  or  judgment  of,  church  tribunals  consti- 
tuted by  the  organic  laws  of  the  church  organization,  and  having 
jurisdiction,  where  they  involve  solely  questions  of  church  organiza- 
tion and  discipline  or  an  infraction  of  the  laws  and  ordinances  enacted 
by  its  ruling  body  for  the  government  of  its  officers  and  members,  the 
action  of  the  church  judicatory  in  disposing  or  expelling  the  minister 
of  the  church  is  not  subject  to  review  in  civil  courts.  It  is  only  when 
such  judicatory  has  exceeded  its  jurisdiction,  or  when  property  rights 
of  the  expelled  pastor  are  involved  that  the  civil  court  will  entertain 
jurisdiction  of  the  question  of  expulsion.  When  the  judgment  of  the 
church  tribunal  appears  regular  on  its  face,  it  is  binding  and  conclu- 
sive on  the  civil  courts,  no  matter  how  unjust  or  unfair  it  may  seem. 
If  such  judgment  appears  regular,  the  utter  impolicy  of  the  civil 
courts  attempting  to  interfere  in  determining  matters  which  have 
been  passed  upon  by  church  tribunals,  arising  out  of  purely  ecclesias- 
tical concerns,  is  apparent.  It  would  involve  them  in  difficulties  and 
impose  upon  them  duties  which  are  not  in  the  least  in  harmony  with 
their  proper  functions.  Before  a  court  could  give  an  enlightened 
judgment,  it  would  be  necessary  for  it  to  explore  the  whole  range  of 
the  doctrine  and  discipline  of  the  given  church  and  survey  the  entire 
and  vast  field  of  the  divine  world.  Whether  a  church  tribunal  acted 
right  or  wrong  in  deposing  its  minister,  where  no  property  rights  are 
involved,  a  civil  court  cannot  approach  its  precincts  to  inquire,  be- 
cause the  minister,  by  becoming  such  has  subjected  himself  to  the 
ecclesiastical  power  of  the  church  and  no  civil  court  can  supervise  or 
control  its  rightful  jurisdiction.  The  judgment  of  such  church  tri- 
bunal is  final  and  conclusive  on  the  courts.  The  cases  are  so  numerous 
and  uniform  in  establishing  this  rule,  that  a  portion  of  them  only 
need  be  cited:  O 'Donovan  v.  Chatard,  97  Ind.  421,  49  Am.  Eep.  4G2; 
State  V.  Hebrew  Congregation,  'M  La.  Ann.  205,  33  Am.  Eep.  217; 
Watson  V.  Garvin,  54  Mo.  354;  Pounder  v.  Ashe,  44  Neb.  672,  63  N. 
W.  4S;  Den  v.  Bolton,  12  N.  J.  L.  206;  Dieflfendorf  v.  Trustees,  20 
Johns.  12;  Connitt  v.  Reformed  Churcli,  54  N.  Y.  551;  Isham  v.  Fulla- 
ger,  14  Abb.  N.  C.  363;  Rector  etc.  of  St.  James  Churcli  v.  Hunting- 
ton, 82  Hun,  125,  31  N.  Y.  Supp.  91;  Harmon  v.  Dreher,  Speer  Eq. 
87;  Nance  v.  Busby,  91  Tenn.  303,  15  L.  R.  A.  801,  18  S.  W.  847. 

What  acts  or  omissions  of  the  incumbent  create  a  forfeitute  of  the 
pastoral  office,  and  thereby  incapacitate  him  for  the  performance  of 
pastoral  duties,  is  a  question  not  within  the  province  of  a  civil  court 
to  determine,  it  being  exclusively  within  the  cognizance  of  an  ecclesi- 
astical tribunal:  Whitney  v.  First  Ecclesiastical  Society,  5  Conn. 
405;  Gibbs  v.  Gilcad  Ecclesiastical  Society,  38  Conn.  153;  Shannon  v. 
Frost,  3  B.  Mon.  253.  And  if  charges  have  licen  preferred  against 
a  minister  of  the  gospel,  and  he  has  been  adjudged  guilty  by  the 
lii<rhest  tribunal  of  the  church  organization  before  which  the  matter 
has  been  presented,  and  deposed  from  the  miuistry  and  expelled  from 
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membership  in  the  church,  civil  courts  will  recognize  snch  judgment 
of  the  church  tribunal  and  enforce  its  observance  when  regularly 
brought  to  their  notice,  and  in  an  action  for  the  purpose,  will  enjoin 
such  minister  from  further  acting  in  that  capacity  or  enjoying  tho 
rights  of  a  member  of  such  church  or  interfering  with  other  members 
or  the  church  property:  Pounder  v.  Ashe,  44  Neb.  672,  63  N.  W.  48; 
Bonacum  v.  Harrington,  65  Neb.  831,  91  N.  W.  886. 

It  is  well  settled  that  a  priest  or  minister  of  any  church  by  assum- 
ing that  relation  necessarily  subjects  his  conduct  in  that  capacity  to 
the  laws  and  customs  of  the  ecclesiastical  body  from  which  he  derives 
his  office,  and  in  whose  najne  he  exercises  his  functions,  and  when 
he  submits  questions  concerning  his  rights,  duties  or  obligations,  as 
such  officer  to  the  proper  church  judicatory,  and  they  have  been  heard 
and  decided  according  to  forms  prescribed  by  such  church,  the  de- 
cision is  binding  upon  him  and  upon  the  civil  courts.  While  such 
priest  or  minister  may  always  insist  that  his  property  rights  as  an 
individual  or  citizen  shall  be  determined  according  to  the  law  of 
the  land  in  the  civil  courts,  his  relations,  rights  and  obligations  as 
pastor  of  the  church  must  be  determined  by  its  tribunal  according 
to  its  laws  and  procedure:  Baxter  v.  McDonnell,  155  N.  Y.  84,  49 
N.  E.  667,  40  L.  E.  A.  670.  Hence  the  rule  must  necessarily  follow 
that  courts  have  no  jurisdiction  to  review  the  judgments  or  acts  of 
the  governing  authorities  of  a  religious  organization  with  reference 
to  its  internal  affairs  alone,  in  expelling  a  minister  for  the  purposo 
of  ascertaining  their  regularity  or  accordance  with  the  discipline 
and  usages  of  such  organization:  Bonacum  v.  Harrington,  65  Neb. 
831,  91  N.  W.  886.  The  only  ground  upon  which  a  civil  court  can 
exercise  any  jurisdiction  to  restrain  the  proiier  authority  from  prose- 
cuting a  sentence  of  an  ecclesiastical  tribunal  against  a  clergyman 
by  pronouncing  a  judgment  of  displacement  from  the  ministry,  is  that 
such  threatened  action  may  affect  his  civil  and  propeity  rights,  for 
the  protection  of  which  he  has  a  right  to  resort  to  the  civil  courts; 
but  if  jurisdiction  is  entertained  on  such  ground  the  only  cognizance 
the  court  will  take  of  the  case  is,  to  inquire  whether  there  is  want  of 
jurisdiction  in  the  church  tribunal  to  do  the  act  complained  of,  and 
the  court  will  not  review  any  act  of  discretion  on  the  part  of  the 
ecclesiastical  tribunal,  nor  inquire  whether  its  judgment  is  justified 
by  the  truth  of  the  case:  Walker  v.  Wainwright,  16'  Barb.  486.  Civil 
courts  never  interfere  with  the  decrees  of  ecclesiastical  where  no 
property  rights  are  involved,  because  the  civil  courts  have  no  juris- 
diction in  such  matters  and  cannot  take  cognizance  of  them  at  ail, 
whether  they  have  been  adjudicated  by  those  tribunals  or  not.  If, 
however,  property  rights  are  involved,  the  ecclesiastical  courts  have 
no  power  to  pass  on  them  so  as  to  bind  the  civil  courts,  and  if  a 
minister  of  a  church  feels  himself  aggrieved  in  his  property  rights  by 
the  action  of  his  church  tribunal  he  may  resort  to  the  civil  courts 
and  they  will  adjust  his  rights,  notwithstanding  the  decision  by  the 
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ecclesiastical  tribunal:  Watson  v.  Garvin,  54  Mo.  354.  But  the  civil 
courts  have  no  jurisdiction  of  ecclesiastical  controversies  involving 
no  property  rights,  such  as  the  removal  of  a  pnstor  of  a  church  under 
color  of  ecclesiastical  authority.  In  such  matters  the  tribunals  of 
the  church  have  exclusive  jurisdiction  without  interference  of  the 
civil  courts  to  determine  finally  all  such  controversies,  and  ordinarily 
the  deposed  pastor  has  no  such  property  right  in  his  salary  as  en- 
titles him  to  appeal  to  the  civil  courts  from  his  expulsion  under 
ecclesiastical  authority:  Travers  v.  Abbey,  104  Tonn.  665,  58  S.  W. 
247,  51  L.  E.  A.  260.  In  Jennings  v.  Scaxborough,  56  N.  J.  L.  401,  23 
Atl.  559,  the  rule  is  recognized  that  courts  of  law  will  not  interpose 
to  control  the  proceedings  of  ecclesiastical  bodies  in  spiritual  matters, 
which  do  not  affect  the  civil  rights  of  individuals,  but  if  such  civil 
rights  are  involved  such  courts  have  jurisdiction,  and  the  call  of  a 
pastor  by  the  vestry  and  acceptance  of  such  call,  it  is  held  creat'.'s  a 
contract  for  the  payment  of  the  stipulated  salary  so  long  as  the 
pastoral  relation  continues  and  such  contract  is  a  civil  ri^ht  which 
courts  of  law  will  protect  and  enforce.  Courts  of  law,  however,  have 
no  jurisdiction,  even  in  such  ease,  to  investigate  the  causes  leadiu'.j 
to  the  dismissal  of  the  pastor,  and  determining  their  wright  and 
sufficiency:  Hclbig  v.  Eosenberg,  86  Iowa,  159,  53  N.  W.  111. 

A  civil  court  has  no  jurisdiction  to  restore  a  minister  to  his  clerienl 
rights  and  functions  where  ho  has  been  wrongfully  excluded  tlie'c- 
from  by  church  authorities,  if  he  has  no  temporal  right  in  such  offico, 
and  there  are  no  fees  or  emoluments  attached  thereto  and  dependent 
on  its  exercise  other  than  voluntary  contributions:  Union  Church  v. 
Sanders,  1  Houst.  100,  63  Am.  Dec,  187.  Every  endowed  minisl^er, 
however,  of  any  sect,  who  has  been  wrongfully  dispossessed  of  his 
office,  is  entitled  to  a  writ  of  mandamus  to  restore  him  to  his  function 
and  temporal  rights  with  which  he  has  been  endowed:  Kunkel  v. 
Winemiller,  4  Har.  &  McH.  429,  1  Am.  Dec.  411.  The  rule  is 
stated  in  State  v.  Bibb  Street  Church,  84  Ala.  23,  4  South,  40,  to  bo, 
that  the  civil  courts  have  jurisdiction  by  mandamus,  to  restore  a 
minister  to  an  ecclesiastical  office,  from  which  he  has  been  wrong- 
fully removed,  when  temporal  rights,  such  as  an  agreed  salary, 
stipends,  or  emoluments  are  annexe  1  to  tlie  offico  and  belong  to  the 
incumbent,  but,  when  no  temporal  rights  are  involved,  the  courts  de- 
cline to  interfere,  and  leave  the  parties  to  settle  their  disputes  by  the 
constitution  and  iTiles  of  their  particular  church  or  ecclesiastical  or- 
ganization. 

A  church  tribunal  in  expelling  a  minister,  where  his  civil  rio-hts  are 
involved,  must  follow  the  rules  and  methods  of  procedure  prescribed 
by  that  particular  sect  or  denomination  or  its  judgment  will  be  null 
and  void:  Wallace  v.  Trustees,  201  Pa.  St.  292,  50  Atl,  762-  and  the 
profession  of  a  priest  is  his  property,  and  a  prohibition  of  the  exer- 
cise of  that  profession  by  his  bishop  without  any  accusation  or  hear- 
ing is   contrary   to  the  law   of  the   land   and   a   court   of  equity   will 
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interfere  in  his  behalf:  O'Hara  v.  Stack,  90  Pa.  St.  477.  If  the  or- 
ganic law  of  the  church,  or  ecclesiastical  tribunal,  has  provided 
rules  and  regulations  for  the  settlement  of  disputes  between  a  min- 
ister and  his  congregation,  or  the  church  trustees  who  have  control 
of  the  property,  the  civil  courts  will  not  interfere  in  behalf  of  an 
expelled  minister  by  mandamus  until  there  has  been  a  final  decision 
by  the  highest  and  proper  church  authorities:  State  v.  Bibb  Street 
Church,  84  Ala.  23,  4  South.  40;  German  Eeformed  Church  v.  Com- 
monwealth, 3  Pa.  St.  282. 

A  court  of  equity  ha^  no  power  to  remove  a  pastor  from  his  church 
and  exclude  him  from  his  office;  and  it  will  not  interfere  by  injunc- 
tion to  eject  him  from  his  church  and  forbid  his  preaching  therein, 
when  he  has  been  placed  in  the  office  of  clergyman  of  the  church 
regularly  and  he  is  not  interfering  with  the  rights  of  another  min- 
ister, or  creating  a  disturbance:  Eobertson  v.  Bullions,  9  Barb.  64; 
Youngs  V.  Kansom,  SI  Barb.  49.  Nor  will  equity  interfere  to  pre- 
vent a  church  tribunal  from  trying  charges  against  a  minister  for 
alleged  misconduct,  and  the  fact  that  the  commission  issued  by  tlie 
bishop  appointing  a  person  was  irregularly  issued  does  not  affect 
the  jurisdiction  of  the  ecclesiastical  court,  as  it  has  exclusive  juris- 
diction of  such  matters.  Xor  is  such  court  bound  by  the  rules  of 
law  regarding  the  challenge  of  jurors,  and  if  there  is  no  right  of 
property  involved  except  clerical  office  or  salary,  the  spiritual  court 
is  the  exclusive  judge  of  its  own  jurisdiction:  Chase  v.  Cheney,  58 
111.  509,  11  Am.  Ecp.  95. 

II,  Jurisdiction  When  Property  or  Civil  Rights  Involved. 
In  considering  whether  or  not  civil  courts  will  entertain  jurisdic- 
tion over  church  matters  or  church  disputes  and  as  between  warring 
factions,  it  must  always  be  borne  in  mind  that  if  no  property  rights 
are  involved  a  civil  court  has  no  jurisdiction  to  interfere  to  quell 
religious  disturbances.  Over  the  church  as  such  the  legal  tribunals 
do  not  have,  nor  profess  to  have,  any  jurisdiction  whatever  except 
when  rights  of  property  or  civil  rights  are  involved:  Ferraria  v. 
Vaseoncellos,  31  111.  25;  Papaliou  v.  Mauusos,  108  111.  App.  272- 
Grimes  v.  Harmon,  35  Ind.  201,  9  Am.  Kep.  690;  Bird  v.  St.  Mark's 
Church,  62  Iowa,  568,  17  N.  W.  747;  Watson  v.  Garvin,  54  Mo.  354. 
The  rules  which  generally  govern  in  such  eases  are  clearly  stated 
in  White  Lick  Friends  v.  White  Lick  Friends,  89  Ind.  136,  to  be 
that  civil  courts  in  this  country  have  no  ecclesiastical  jurisdiction. 
They  cannot  revise  or  question  ordinary  acts  of  church  diseii)Iine  and 
can  only  interfere  in  church  controversies  when  civil  rights  or  rights 
of  property  are  involved.  Civil  courts  act  upon  the  tlieory  that  the 
ecclesiastical  courts  are  the  best  judges  of  merely  ecclesiastical  ques- 
tions, and  of  all  matters  which  concern  the  doctrines  and  discipline 
of  the  respective  denominations  to  which  they  belong,  and  that 
when  a  person  becomes  a  member  of  a  church,  he  becomes  so  upon 
condition  of  submission  to  its  ecclesiastical  jurisdiction,  and  however 
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much  he  may  be  dissatisfied  with  the  exercise  of  that  jurisdiction, 
he  has  no  right  to  revoke  the  supervisory  power  of  a  civil  court  so 
long  as  none  of  his  civil  rights  are  involved.  When  a  civil  right 
depends  upon  some  matter  pertaining  to  ecclesiastical  affairs  the 
civil  tribunal  tries  the  civil  right,  and  nothing  more,  taking  the 
ecclesiastical  decision  out  of  which  the  civil  right  has  arisen  as  it 
finds  it,  and  accepts  that  decision  as  a  matter  adjudicated  by  another 
jurisdiction.  Thus,  if  a  schism  occurs  in  an  ecclesiastical  organiza- 
tion, which  leads  to  a  separation  into  distinct  and  conflicting  bodies, 
the  respective  claims  of  such  bodies  to  the  control  of  the  property 
belonging  to  the  organization  must  be  determined  by  the  ecclesias- 
tical law,  usages,  customs,  principles  and  practices  accepted  and 
adopted  by  the  organization  before  the  division  took  place:  "White 
Lick  Friends  v.  White  Lick  Friends,  89  Ind.  136.  The  courts  of  this 
country  have  no  ecclesiastical  jurisdiction,  and  do  not  decide  ques- 
tions of  ecclesiastical  law,  except  when  such  law  becomes  a  fact 
upon  which  the  property  rights  of  religious  societies,  corporations, 
or  churches  depend:  Smith  v.  Pedigo,  145  Ind.  362,  33  N.  E.  777,  44 
N.  E.  363,  19  L.  E.  A.  433;  FuHbright  v.  Higginbotham,  153  Mo.  668. 
34  S.  W.  875.  Civil  courts  never  assume  to  determine  the  abstract 
truth  or  falsity  of  any  religious  doctrine.  The  most  they  can  do  is, 
when  property  rights  are  dependent  on  adherence  to,  or  the  teaching 
of,  a  particular  doctrine,  to  examine  what  as  a  fact  such  doctrine  is, 
and  whether  as  a  fact,  the  particular  person  or  persons  adhere  to 
or  teach  it:  Trustees  of  Lutheran  Church  v.  Halvorson,  42  Minn. 
503,  44  N.  W.  663.  The  power  of  the  civil  courts  to  adjudicate  prop- 
erty disputes  between  warring  church  factions  is  limited  to  an  exam- 
ination of  the  rules  of  the  church  organization  for  the  purpose  of 
ascertaining  the  church  law,  and  if  that  is  not  in  conflict  with  the 
law  of  the  land,  all  they  can  do  is  to  protect  the  rights  of  the  parties 
under  the  law  which  they  have  made  for  themselves:  Long  v.  Harvey, 
177  Pa.  St.  473,  55  Am.  St.  Eep.  733,  35  Atl.  869,  34  L.  E.  A.  169. 
And  it  is  a  general  rule  that  if  the  right  of  property  in  the  civil 
court  is  dependent  on  the  question  of  doctrine,  discipline,  ecclesias- 
tical law,  or  church  government,  and  that  question  has  been  decided 
by  the  highest  church  tribunal  within  the  organization  to  which  it 
belongs,  the  civil  court  will  adopt  such  decision  as  conclusive,  and  le 
governed  by  it  in  its  application  to  the  case  before  it:  Watson  v. 
Jones,  13  Wall.  680;  Gaff  v.  Greer,  88  Ind.  122,  45  Am.  Eep.  449; 
Trustees  of  Lutheran  Church  v.  Halvorson,  42  Minn.  503,  44  N.  W. 
663.  In  the  ascertainment  of  the  rights  of  property  devoted  to 
church  purposes  as  between  contending  factions,  the  civil  courts 
will  give  effect  to  the  usages  and  regulations  of  the  church  itself, 
if  not  inconsistent  with  the  constitution  and  laws  of  the  land: 
Prickett  v.  AVells,  117  Mo.  502,  24  S.  W.  52;  and  if  the  membership 
of  a  church  is  divided  into  factions,  each  claiming  to  be  the  true 
church,  civil  courts  have  jurisdiction  to  determine  that  the  title  to 
the  church  property  is  in  that  faction,  even  though  it  be  the  minority 
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■which  is  acting  in  harmony  with  the  doctrine  and  practices  which 
were  accepted  and  adopted  by  the  church  before  the  division  took 
place;  Ferraria  v,  Vasconcellos,  31  111.  25;  Smith  v.  Pedigo,  145  Ind. 
362,  33  N.  E.  777,  44  N.  E.  363,  19  L.  E.  A.  433;  Gibson  v.  Armstrong, 
7  B.  Mon.  491;  Canadian  Assn.  v.  Parmenter,  180  Mass.  415,  62  N. 
E.  740;  Mount  Helm  Baptist  Church  v.  Jones,  79  Miss.  488,  30  South. 
714;  Hendrickson  v.  Shotwell,  1  N.  J.  Eq.  577;  Schlichter  v.  Keiter, 
156  Pa.  St.  119,  27  Atl.  45,  22  L.  E.  A.  161;  Kisor's  Appeal,  62  Pa. 
St.  428;  Gipson  v.  Morris,  28  Tex.  Civ.  App.  555,  67  S.  W.  433.  Civil 
courts  have  jurisdiction  over  controverted  claims  to  the  use  of  church 
property  and  while  the  general  desire  of  such  courts  is  to  avoid 
ecclesiastical  or  spiritual  questions,  they  find  it  impossible  wholly 
to  do  so.  If  a  body  of  men  have  wrongful  possession  of  a  church 
or  of  a  sum  of  money,  on  the  pretense  for  example,  that  they  are 
the  religious  body  to  which  the  building  or  the  money  belongs  and 
was  destined,  their  opponents  have  no  way  of  redressing  the  wrong 
and  vindicating  their  own  rights,  except  by  appealing  to  the  civil 
tribunals  of  the  country,  and  such  tribunals  have  no  means  of 
doing  justice  except  by  investigating  into  the  differences  of  doc- 
trine, discipline,  or  practice,  which,  to  the  litigants,  may  be  religious 
differences,  but  to  the  judge  are  mere  matters  of  fact  bearing  upon 
a  civil  right:  Gartin  v.  Penick,  5  Bush,  110.  If  the  members  of 
a  church  organization  are  nearly  equally  divided  by  irreconcilable 
differences  in  matters  of  faith  and  doctrine  regarded  vitally  essen- 
tial to  each  faction,  and  neither  has  forfeited  the  right  to  the  church 
property  under  the  constitution  of  the  church,  a  court  of  equity 
may  decree  a  sale  of  the  church  property  and  a  division  of  the 
proceeds  among  the  members  of  the  church  composing  the  opposing 
factions:  Immanuel  Gemeinde  v.  Keil,  61  Kan,  65,  58  Pac.  973. 
When  rights  of  property  are  in  question,  civil  courts  will  inquire 
whether  or  not  the  organic  rules  and  forms  of  proceeding  prescribed 
by  the  ecclesiastical  body  have  been  followed,  and  if  it  is  found 
that  the  proceedings  of  the  ecclesiastical  tribunal  were  without 
jurisdiction,  they  must  be  held  void  in  so  far  as  they  necessarily 
and  directly  involve  property  rights:  Pounder  v.  Ashe,  36  Neb. 
564,  54  N.  W.  847. 

In  a  contest  between  different  church  factions  to  determine  which 
has  the  title  or  is  entitled  to  possession  of  church  property,  if  it 
appears  that  the  title  thereto  was  acquired  by  trustees  for  the 
use  of  the  church,  and  not  dedicated  to  the  propagation  of  any 
particular  religious  dogma,  and  such  church  is  an  independent  organ- 
ization not  subject  to  superior  supervision  or  control,  the  court  has 
no  right  to  determine  that  the  faction  adhering  to  the  doctrine 
of  faith  adopted  at  the  time  of  the  establishment  of  the  church  is 
"the  church,  and  entitled  to  the  property.  Courts  should  not,  in  such 
cases,  attempt  to  adjudicate  ecclesiastical  questions,  but  should 
award  the  possession  of  the  property  to  the  legal  board  of  trustees 
in  whom  the  title  is  vested":  Fork  v.  First  Baptist  Church  (Tex.  Civ. 
App.).  55  S.  W.  402. 
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If  the  rights  of  a  faction  of  a  church  to  control  its  property  or 
records  are  mainly  dependent  upon  matters  of  religious  doctrine, 
as  to  which  the  disputing  factions  entertain  adverse  views,  civil 
courts  should  generally  decline  to  interfere:  Moseman  v.  Heitshnsen, 
50  Xeb.  420,  C9  N.  W.  957;  and  civil  courts  have  no  right  to  insti- 
tute an  inquiry  into  the  doctrines  or  modes  of  worship  of  any 
religious  society,  except  when  such  inquiry  becomes  absolutely 
necessary  for  the  protection  of  the  property  rights  of  the  member:^ 
of  the  regular  church:  German  Lutheran  Church  v.  Maschop,  10 
X.  J.  Eq.  57;  Livingston  v.  Eector  of  Trinity  Church,  45  N.  J.  L. 
230;  Field  v.  Field.  9  Wend.  394.  It  is  not  within  the  province  of 
civil  courts  to  determine  mere  questions  of  faith,  doctrine,  or 
schism,  not  necessarily  involved  in  the  enforcement  of  an  ascertained 
trust,  and,  to  call  for  equitable  interference,  there  must  be  such 
a  real  and  substantial  departure  from  the  designated  faith  or  doc- 
trine as  will  be  in  contravention  of  such  trust  or  the  rights  to  church 
property:  Fadness  v.  Braunborg,  73  Wis.  258,  41  X.  W.  84.  Tn  case 
of  a  disagreement  and  factional  fight  between  members  of  the  same 
church,  both  parties  must  first  exhaust  all  remedies  afforded  by  the 
ecclesiastical  body  before  the  courts  of  civil  justice  will  consider 
the  property  questions  involved:  Buettnor  v.  Frazer,  100  Mich,  179, 
58  X''.  W.  834.  The  question  of  the  jurisdiction  of  the  civil  courts 
over  the  affairs  of  religious  societies  when  property  riglits  are  in- 
volved, is  treated  extensivoiy  and  thoroughly  in  the  note  to  Kearns 
V.  Howley,  68  Am.  St.  Eep.  864-868. 

a.  Jurisdiction  of  E(iuity  Over  Church  Trusts. — Equity  has  com- 
plete jurisdiction  to  prevent  an  abuse  or  misapplication  of  a  trust 
of  a  religious  nature,  and  will  always  protect  religious  organizations 
in  Yv'hat  they  hold,  in  order  to  sustain  trusts,  because  of  their  char- 
itable uses  which  would  otherwise  be  held  void;  and  the  remedy  by 
injunction  is  peculiarly  adapted  to  this  purpose:  Hundley  v.  Collins, 
IS'l  Ala.  234,  90  Am.  St.  Eep.  33,  32  South.  575;  Perry  v.  McEwen, 
22  Ind.  440;  Tomlin  v.  Blunt,  31  111.  App.  234;  Mt.  Zion  Baptist 
Church  V.  Wliitmore,  83  Iowa,  138,  49  X.  W.  81,  13  L.  E.  A.  108; 
Fisher  v.  Ellis,  3  Pick.  322;  Weld  v.  May,  9  Cush.  181;  Curd  v.  Wal- 
lace, 7  Dana,  190,  32  Am.  Dec.  85.  Courts  of  equity  will  exert  their 
powers  to  prevent  a  misuse  or  abuse  of  a  trust  of  a  religious  nnture 
by  trustees  or  by  a  majority  of  a  society  having  possession  of  the 
trust  property;  but  in  all  cases  the  trust  and  the  abuse  of  it  must 
be  clearly  established  in  accordance  with  the  rules  by  which  courts 
are  governed  in  administering  justice:  Happy  v.  Morton,  33  111.  398. 
There  must  be  a  real  substantial  departure  from  the  purposes  of  the 
trust,  such  a  one  as  amounts  to  a  perversion  of  it,  to  autliorize  the 
exercise  of  equitable  jurisdiction  in  granting  relief:  Lawson  v.  Kol- 
benson,  61  111.  407.  Church  property  vested  in  a  religious  body  or 
in  its  trustees,  is  held  under  a  trust,  and  a  court  of  equity  will  en- 
force it  and  hold  the  trust  property  to  the  uses  for  which  it  was 
originally  given,  but  it  will  not  lend  its  aid  ,to   divert  the  property 
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from  the  original  uses  and  purposes  to  which  it  was  devoted:  Nel- 
son V.  Benson,  69  111.  28.  It  is  not  in  the  province  of  courts  of  jus- 
tice to  decide  or  to  inquire  what  system  of  religious  faith  is  most 
consistent,  or  what  religious  doctrines  are  true  or  what  false,  in  any 
case,  and  it  seldom  becomes  necessary  for  courts  to  discuss  or  to  ex- 
amine the  creeds,  or  confessions,  or  systems  of  faith  of  the  different 
religious  sects,  in  determining  questions  of  law,  except  in  cases 
where  they  are  called  upon  to  see  that  a  trust  or  charity  is  admin- 
istered according  to  the  intention  of  the  original  founders:  Hale  v. 
Everett,  53  N,  H.  11,  16  Am.  Eep.  82.  A  court  of  chancery  has  juris- 
diction to  prevent  a  diversion  of  the  temporalities  of  a  church  from 
the  purposes  for  which  they  were  devoted  by  the  donors  or  the 
founders  of  that  particular  church,  and  to  require  them  to  be  ap- 
propriated to  the  support  of  that  form  of  worship,  and  to  the  teach- 
ing of  those  doctrines  for  which  they  were  originally  intended.  The 
intervention  of  the  court  for  this  purpose  may  be  invoked  by  a 
faithful  minority  against  a  heretical  majority,  or  the  reverse:  White- 
car  V.  Michenor,  37  N.  J.  Eq.  6;  Gable  v.  Miller,  10  Paige,  627;  Gass' 
Appeal,  73  Pa.  St.  39,  13  Am.  liep.  726;  Nance  v.  Busby,  91  Tonn. 
303,  18  S.  W.  874,  15  L.  K.  A.  801.  Those  members  of  a  church  which 
have  adhered  to  its  original  doctrines,  who  have  continued  their  ec- 
clesiastical connection  with  the  church  and  who  have  kept  up  a 
proper  corporate  organization,  are  entitled  to  the  temporalities  of 
the  church,  as  against  seceders:  Gable  v.  Miller,  10  Paige,  627;  and 
to  settle  the  rights  of  contending  factions  of  an  unincorporated 
church  society  to  the  use  of  the  church  property,  an  injunction  will 
lie  at  the  instance  of  the  faction  showing  itself  to  be  entitled  to 
the  property,  by  its  recognition  of  the  authority  of  the  regular  or- 
ganization: Fulbright  v.  Higginbotham,  133  Mo.  668,  34  S.  W.  875; 
Brundage  v.  Deardorf,  92  Fed.  214.  The  majority  of  the  whole  mem- 
bers of  a  particular  church  cannot  divert  the  use  of  its  property  to 
the  promulgation  of  doctrines  different  from  the  faith  for  the  ad- 
vancement of  which  the  church  was  organized;  and  a  court  of  o((uity 
will  interfere,  by  injunction,  to  protect  the  minority,  in  having  the 
trust  property  applied  in  accord  with  the  original  intent:  Mt.  Zion 
Baptist  Church  v.  Whitmore,  83  Iowa,  138,  49  N.  W.  81,  IS'  L.  R.  A. 
198;  Kniskern  v.  Lutheran  Churches,  1  Sand.  Ch.  439;  Miller  v. 
Gable,  2  Denio,  492;  Bowden  v.  McLeod,  1  Edw.  Ch.  5S8.  A  <' schism" 
or  "faction"  in  a  church  society  wliieh  will  justify  the  intervention 
of  a  court  of  equity  over  property  rights,  means  a  division  or  sepa- 
ration of  the  members  of  the  body,  occasioned  by  a  diversity  of 
opinion  on  religious  subjects,  into  separate  bodies,  and  there  must 
be  a  separate  organization  on  the  part  of  one  faction  in  order  to 
claim  the  intervention  of  equity,  and  this  cannot  be  claimed  by  the 
faction  which*  seeks  to  divert  the  church  property  from  the  uses  for 
which  it  was  originally  intended.  Hence,  a  difficulty  growing  out 
of  an  illegal  election  of  trustees  by  a  majority,  and  then  excluding 
the  minority  from  the  use  of  the  church,  is  not  such  a  "schism"  as 
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justifies  a  court  of  equity  in  interfering  with  the  church  property: 
Nelson  v.  Benson,  69  111.  28.  Controversies  in  the  civil  courts  con- 
cerning property  rights  of  religious  societies  are  generally  to  be  de- 
cided by  reference  to  one  or  more  of  three  propositions,  namely, 
Was  the  property  or  fund  which  is  in  question,  devoted  by  the  ex- 
press terms  of  the  gift,  grant,  or  sale,  by  which  it  was  acquired,  to 
the  support  of  any  specific  religious  doctrine  or  belief,  or  was  it  ac- 
quired for  the  general  use  of  the  society  for  religious  purposes  with 
no  other  limitation?  Or  is  the  society  owning  it  of  the  strictly  con- 
gregational or  independent  form  of  church  government,  owing  no 
submission  to  any  organization  outside  the  congregation?  Or  is  it 
one  of  a  number  of  such  societies,  united  to  form  a  more  general 
body  of  churches,  with  ecclesiastical  control  in  the  general  associa- 
tion over  the  members  and  societies  of  which  it  is  composed?  In 
the  first  class  of  cases  the  court  will,  when  necessary  to  protect  the 
trust  to  which  the  property  has  been  devoted,  inquire  into  the  re- 
ligious belief,  faith,  or  practice  of  the  parties  claiming  its  use  and 
control,  and  will  see  that  it  shall  not  be  diverted  from  that  trust. 
If  the  property  was  acquired  in  the  ordinary  way  of  purchase  or 
gift,  for  the  use  of  a  religious  society,  the  court  will  inquire  who 
constitute  the  society,  or  its  legitimate  successors,  and  award  to 
them  the  use  of  the  property.  In  case  of  the  independent  order  of 
the  congregation,  this  is  to  be  determined  by  the  majority  of  the 
society,  or  by  such  organization  of  the  society  as  by  its  own  rules 
constitute  its  government.  In  the  class  of  cases  in  which  property 
has  been  acquired  in  the  same  way  by  a  society  which  constitutes  a 
subordinate  part  of  a  general  religious  organization  with  established 
tribunals  for  ecclesiastical  government,  these  tribunals  must  decide 
all  questions  of  faith,  discipline,  etc.,  and  such  decision,  as  made 
by  its  highest  tribunal,  is  conclusive  on  the  court  and  governs  it  in 
its  application  to  the  case  before  it:   Watson  v.  Jones,  13  Wall.  680. 

b.  Jurisdiction  Over  Church  Trustees. — The  discretion  of  church 
trustees  as  to  the  distribution  of  a  trust  fund  for  their  church,  so 
long  as  it  is  honestly  exercised,  will  not  be  interfered  with  by  the 
courts  of  equity,  but  if  there  is  a  positive  transgression,  or  if  the 
fund  is  continually  applied  in  such  manner  as  to  load  to  the  con- 
viction that  the  selfisliness  of  the  trustees,  rather  than  the  design 
of  the  founder  of  the  charity,  has  become  the  rule  of  appropriation, 
or  if  it  is  manifest  that  their  discretion  is  not  honestly  exercised,  it 
becomes  the  duty  of  the  court  to  interfere  and  correct  the  abuse: 
Pulpress  V.  African  Methodist  Church,  48  Pa.  St.  204.  If  a  fund  is 
in  the  hands  of  a  trustee  for  the  benefit  of  a  church,  a  bill  will  lie 
to  compel  such  trustee  to  apply  the  fund  to  the  purpose  for  which 
the  trust  was  created:  Miller  v.  Gable,  2  Denio,  492;  Wilson  v.  Pres- 
byterian Church,  2  Rich.  Eq.  192.  And  it  is  no  defens'e  to  such  bill 
that  the  deviation  from  the  faith  and  doctrine  to  which  the  prop- 
erty was  devoted  by  the  donor  is  sanctioned  by  a  majority  of  the 
church   or   congregation,   who   through   trustees   chosen   by   them   are 
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administering  the  trust  according  to  their  views.  Such  bill,  in  a 
case  of  a  clear  violation  of  the  trust,  may  be  maintained  by  the 
minority  remaining  in  the  faith  against  the  majority  who  are  se- 
ceders:  Miller  v.  Gable,  2  Denio,  492. 

If  the  trustees  of  a  religious  society  perform  any  act  which  ob- 
structs the  enjoyment  of  the  property  for  the  purposes  and  in  the 
mode  authorized  by  the  donation  or  the  usages  of  the  church  as  an 
organization,  they  are  guilty  of  a  violation  of  trust,  warranting 
equitable  interference,  and  a  trust  of  this  character  is  not  distinguish- 
able in  this  respect  from  any  other  trust  over  which  courts  of  chan- 
cery exercise  a  supervisory  power:  Brunnenmeyer  v.  Buhre,  32  111. 
185;  Isham  v.  Fullager,  14  Abb.  N,  C.  363.  Equity  will  not  permit 
a  perversion  of  trust  property  given  to  a  church  for  the  support  of 
some  particular  creed  or  dogma,  so  long  as  there  are  agencies  within 
the  dedication  to  carry  out  the  uses  intended,  and  if  church  trustees 
holding  its  property  are  claimed  to  have  been  illegally  elected  by 
a  withdrawing  faction  of  the  church  and  to  be  holding  such  property 
in  perversion  of  the  trust,  equity  has  jurisdiction  of  a  suit  by  trus- 
tees claiming  to  be  the  legal  representatives  of  the  church  to  en- 
join the  other  trustees  from  exercising  further  authority  over  the 
property:  Brundage  v.  Deardorf,  92  Fed.  214,  Trustees  of  a  re- 
ligious society  may  be  restrained  by  a  court  of  equity  from  wasting 
the  property  of  the  society,  and  from  such  management  of  it  as  un- 
reasonably and  unconscientiously  deprives  the  society  or  some  part 
of  it,  of  the  enjoyment  thereof,  and  they  may  also  be  restrained 
from  applying  such  property  to  the  promotion  of  tenets  clearly  op- 
posed to  the  fundamental  principles  of  the  faith  and  doctrines  pro- 
fessed by  such  society,  at  the  time  it  acquired  the  property.  The 
exercise  of  such  jurisdiction  should  be,  however,  restrictive  and  not 
mandatory:   Eobcrtson  v.  Bullions,  9  Barb.  64. 

If  a  society  of  a  particular  sect  or  denomination  is  forinerl,  the 
trustees  having  control  of  the  property  held  in  trust  for  the  benefit 
of  such  society  may  be  restrained  from  applying  the  property,  or 
the  use  of  it,  to  the  promotion  of  religious  tenets  and  doctrines 
clearly  opposed  and  adverse  to  the  fundamental  doctrines  and  faith 
of  such  sect  or  denomination,  at  the  time,  and  immediately  after 
such  trust  was  formed:  Hale  v.  Everett,  53  N.  H.  11,  16  Am.  Eep. 
82.  Equity  will  resort  to  original  and  long-continued  application  of 
a  religious  charity  by  the  trustees  for  aid  in  giving  construction  to 
doubtful  terms  in  the  instrument  creating  the  trust,  and  if  the  origi- 
nal trustees  appointed  by  the  founder  of  the  trust  applied  the  fund 
to  the  support  of  certain  religious  doctrines,  and  that  application 
has  been  long  continued,  and  acquiesced  in  by  the  founder  of  the 
tru'^t,  a  court  of  equity  will  not  allow  such  application  to  be  changed 
or  interfered  with,  unless  such  change  is  clearly  required  by  the 
plainly  expressed  intention  of  the  donor:  Attorney  General  v.  Town 
of  Dublin,  38  N.  H.  459;  Hale  v.  Everett,  53  N.  H.  11,  16  Am.  Rep. 
82.     A  minority  of  the  trustees  of  a  religious  association  may  main- 
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tain  suit  to  enjoin  the  majority  of  the  trustees  from  diverting  the 
church  property  from  the  uses  of  the  trust  for  which  it  was  created: 
First  Presbyterian  Church  v.  Bowden,  10  Abb.  N.  C.  1.  Although 
the  title  of  rival  claimants  to  the  office  of  trustee  of  a  religious  so- 
ciety cannot  be  determined  in  an  equitable  action  brought  by  one 
set  of  claimants  against  another,  yet  an  equitable  action  may  be 
brought  by  persons  claiming  to  be  the  legal  trustees,  and  so  recog- 
nized by  the  society,  to  restrain  persons  claiming  to  be  the  elected 
trustees,  from  forcibly  devesting  the  plaintiffs  of  their  possession 
of  the  church  property,  and  from  interfering  with  them  while  act- 
ing as  trustees,  and  also  restraining  the  defendants  from  acting  as 
trustees:  Eeis  v.  Kohde,  34  Hun,  161;  Trustees  of  German  Evan- 
gelical Congregation  v.  Hoessli,  13  Wis.  389;  Lutheran  etc.  Church 
V.  Gristgan,  34  Wis.  328. 


POLATTY    V.    CHARLESTON    AND    WESTERN    CARO- 
LINA RAILWAY  COMPANY. 

[67  S.  C.  391,  45  S.  E.  932.] 

MASTER  AND  SERVANT.— A  Master  is  Responsible  for  Will- 
ful Acts  of  His  Employe  within  the  scope  of  his  duty  or  the  line  of 
his    employment,     (p.    752.) 

PRINCIPAL  ANT>  AGENT— Presumption  as  to  Power  of 
Agent. — 'Third  persons  have  the  right  to  assume  that  when  they  find 
an  agent  in  possession  of  the  principal's  property,  managing  it,  that 
such  possession  and  management  by  the  agent  are  by  permission  of 
the  principal,  and  in  case  of  injury,  need  only  show  his  tortious  act, 
but  not  his  authority  to  act.      (pp.  752,  753.) 

RAILROADS — Ejection  of  Trespassers. — A  trespasser  can  be 
lawfully  ejected  from  a  railroad  train  only  after  such  train  is  brouj^ht 
to    a    standstill,     (p.    753.) 

RAILROADS — Liability  for  Injury  to  Trespasser. — A  railway 
company  is  liable  to  a  trespasser  upon  its  passenger  train  stricken 
with  such  force  by  its  agents  thereon  with  rocks,  pieces  of  coal, 
or  sticks,  as  to  cause  such  trespasser  to  fall  from  its  moving  cars, 
thereby  receiving  great  bodily  hurt.      (p.  754.) 

RAILWAYS — ^Trespassers — Authority  of  Engineer — Liability 
for  His  Tort. — An  engineer  on  a  railroad  train  is  deemed  to  have 
bc^n  invested  I'V  the  company  with  power  to  preserve  order  and 
expel  intruders  and  trespassers  from  his  enyine,  cow-catcher,  tender 
and  the  platform  adjoining  it,  with  a  view  actually  to  protect  the 
property  confided  to  him  by  snch  company;  and  it  is  liable  for  his 
tort  in  unlawfully  expelling  such  trespasser,      (p.   754.) 

MASTER  AND  SERVANT. — Questions  of  fact  must  he  solved 
by  the  jury,  under  proper  instructions,  as  to  what  in  law  is  meant 
by  the  expression,  acting  "within  the  scope  or  line  of  his  employ- 
ment,"  as   applied   to   a   servant,     (p.    755.) 

Simpson  &  Cooper,  for  the  appellant. 

Evans  &  Finley  and  Ferguson  &  Eeatlierstone,  for  the  appel- 
lee. 
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393  POPE,  C.  J.  This  was  an  action  for  damages  for  per- 
sonal injuries.  At  the  conclusion  of  plaintiff's  testimon}^,  de- 
fendant moved  for  a  nonsuit,  which  motion  was  denied  by  the 
circuit  judge.  Upon  the  testimony  and  the  charge  of  the  judge, 
tlie  jury  returned  a  verdict  in  favor  of  plaintiff.  After  judg- 
ment, defendant  appealed  upon  the  gi'ound  of  alleged  error  of 
the  circuit  judge  in  refusing  motion  for  nonsuit.  It  becomes 
necessary,  therefore,  to  direct  our  inquiry  to  this,  alleged  error. 
The  grounds  of  appeal  are  as  follows : 

"1.  Because  the  circuit  judge  erred  in  not  holding  on  the 
motion  for  nonsuit  at  the  conclusion  of  the  plaintiff's  case  that 
there  was  no  evidence  tending  to  show  that  the  acts  of  which  the 
plaintifE  complained  were  within  the  scope  of  duty  of  the  en- 
gineer of  the  defendant  company,  and  that  the  defendant  was 
not  bound  thereby,  and  in  not,  therefore,  granting  the  motion 
for  nonsuit. 

"2,  Because  the  circuit  judge  erred  in  not  holding  that  the 
evidence  adduced  by  the  plaintiff  shows  'that  the  act  or  acts  of 
the  engineer  of  the  defendant  company  of  which  the  plaintiff 
complained  were  outside  of  and  beyond  the  scope  of  the  author- 
ity and  employment  of  such  engineer,  and  that  defendant  was 
not  bound  thereby,  and  in  not,  therefore,  granting  the  motion 
for  nonsuit.' " 

It  is  proper  at  this  juncture  to  state  in  brief  the  facts  under- 
lying plaintiff's  action,  and  as  stated  by  the  respondent  in  his 
argument,  they  are  as  follows :  "This  was  an  action  brouglit  by 
Everett  Polatty,  through  his  guardian  ad  litem,  W.  M.  Polatty, 
for  damages  against  the  Charleston  and  ^^^  Western  Carolina 
Eailroad  Company,  for  willful  and  wanton  assault  upon  his 
person  while  on  its  train,  under  the  following  circumstances: 
Polatty  was  a  young  man,  an  operative  in  the  cotton-mill  at 
Gaffney,  South  Carolina.  He  received  information  tliat  liis 
mother  was  ill,  and,  being  out  of  funds,  attempted  to  travel 
from  Gaffney  to  Warrenville,  in  Aiken  county,  wliore  his  father, 
postmaster  at  that  place,  and  sick  mother  were  living.  He  suc- 
ceeded in  getting  as  far  as  Laurens  through  the  kindness  of  tlie 
railway  conductor,  who  allowed  him  to  ride  from  Enoree  to 
Laurens  free  of  charge,  at  whicli  point  the  train  of  the  generous 
conductor  stopped.  He  boarded  at  Laurens  the  regular  passen- 
ger train  bound  for  Augusta,  Georgia.  He  got  as  far  as  Water- 
loo, the  next  station  beyond  Laurens,  where  he  got  off  the  train. 
He  boarded  the  same  train  again,  getting  on  the  platform  on 
the  front  end,  or  blind  end,  as  it  is  called,  of  the  mail-car,  next 
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to  the  engine.  The  mail-car  had  no  door  at  this  end,  hence  its 
name,  'blind  end.'  The  engineer  and  fireman  saw  him  standing 
on  the  platform  just  in  the  rear  of  the  tender  of  the  engine,  and 
while  the  train  was  running  at  the  rate  of  about  ten  miles  an 
hour,  commenced  hollering  at  him  to  get  off;  upon  his  failure 
to  do  so,  the  engineer  commenced  throwing  coal  at  him.  He 
struck  him  with  a  lump  of  coal  in  the  small  of  the  back,  caus- 
ing him  to  loose  his  hold  and  fall  from  the  car  to  the  ground, 
thereby  dislocating  his  ankle,  and  requiring  the  expenditure  of 
money  in  doctor's  bills  for  a  period  of  nearly  six  months.  His 
escape  from  death  was  miraculous,  and  it  was  through  no  fault 
of  the  engineer  or  servants  of  the  railway  company  that  he  was 
not  killed.  The  case  was  tried  at  Laurens,  before  Judge  Bu- 
chanan and  a  jury.  The  jury  promptly  rendered  a  verdict  for 
fifteen  hundred  dollars  in  favor  of  plaintiff,  from  which  the  de- 
fendant appeals  to  this  court." 

We  have  been  saved  reproducing  in  this  opinion  very  many 
citations  of  authority  in  order  to  establish  the  principle  of  law 
that  the  master  is  responsible  for  willful  acts  of  his  employe 
when  such  are  within  the  scope  of  his  duty  or  the  line  of  his  em- 
ployment, by  the  following  ^^^  admission  of  the  appellant : 
"Wliatever  the  rule  may  have  heretofore  been  in  this  state,  it 
is  now  established  law  that  the  master  is  responsible  for  willful 
acts  of  his  employe  when  such  acts  are  within  the  line  of  liis 
employment";  but  along  with  that  admission  the  appellant  con- 
tends that  it  was  the  duty  of  the  plaintiff  to  have  offered  testi- 
mony going  to  show  that  defendant's  servant,  the  engineer,  was 
authorized  by  his  principal  to  do  the  act  complained  of,  or  tiiat 
the  act  complained  of  was  in  the  line  of  duty  of  the  servant,  the 
engineer.  It  is  necessary  to  draw  the  distinction  as  to  the  law 
governing  the  relation  between  tlie  principal  and  the  agent  as 
between  themselves  and  that  of  the  principal  and  his  agent  on 
the  one  hand,  and  third  persons  on  the  other.  Of  the  latter 
class  of  cases,  it  must  be  remembered  that  third  persons  have 
the  right  to  assume  that  when  they  find  an  agent  in  possession 
of  the  principal's  property,  managing  the  same,  such  possession 
and  management  by  the  agent  or  servant  is  by  permission  of  the 
principal  or  inaster.  For  instance,  a  passenger  finding  a  man 
in  the  uniform  of  the  conductor  in  possession  and  control  of  a 
passenger  coach  on  a  railway  would  have  the  right  to  assume 
that  he  was  such  conductor,  and  in  the  event  such  conductor 
was  guilty  of  a  tortious  act  to  the  injury  of  a  passenger,  such 
passenger  would  have  a  right  of  action  against  such  railway, 
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because  of  the  tortious  act  of  said  conductor  while  in  charge 
of  such  train,  and  that  to  sustain  such  passenger's  action,  he 
would  be  required  to  prove  the  conduct  of  such  conductor,  and 
not  to  prove  the  conductor's  authority  to  control  the  train  on 
which  the  passenger  was  riding,  when  he  was  assaulted  by  the 
conductor.  It  would  devolve  upon  the  railway  to  give  proofs 
that  the  conductor  was  not  in  fact  in  his  employ,  or  any  other 
defense  that  such  railway  might  have.  Not  so  would  be  the 
consequences  by  a  servant  against  its  master.  The  presump- 
tion in  such  case  would  be  in  favor  of  a  master,  that  his  ser- 
vants were  properly  selected  and  his  machinery  sufficient.  In 
other  words,  the  servant  would  have  to  allege  and  prove  prima 
facie  that  the  servants  of  the  master  were  illy  chosen  ^^^  or  that 
his  machinery  was  defective.  It  may  be  replied,  however,  that 
we  have  illustrated  our  meaning  by  the  case  of  a  passenger  as 
a  third  person,  but  this  need  not  give  any  concern,  for  a  railway 
owes  to  everyone  on  its  moving  passenger  trains,  whether  pas- 
senger or  trespasser,  a  duty.  A  railway  can  only  properly  dis- 
charge a  passenger  after  its  train  is  brought  to  a  standstill,  and 
it  can  only  properly  discharge  a  trespasser  upon  its  train  when 
the  same  is  brought  to  a  standstill.  Certain  it  is  that  it  is  not 
in  the  power  of  a  railway  to  have  trespassers  upon  its  passenger 
trains  so  stricken  by  its  agents  with  rocks,  or  pieces  of  coal,  or 
sticks — stricken  with  such  force  that  they  (the  trespassers) 
shall  fall  from  the  cars,  receiving  thereby  grievous  bodily  hurt, 
If  it  was  made  necessary  that  a  trespasser  who  was  stricken  by  a 
servant  of  the  railway,  which  engaged  in  the  performance  of  his 
duties  on  a  passenger  train,  and  while  actually  so  employed  on 
said  train  should,  by  testimony,  show  that  the  servant  who 
struck  him  was  commissioned  by  the  railway  to  do  specific 
duties,  and  that  amongst  his  duties  was  included  that  which  au- 
thorized him  to  strike  him,  it  would  be  a  sad  day  to  persons 
who  had  lost  all  means  of  travel  on  the  railroads. 

However,  it  is  contended  here  that  only  a  conductor  would 
have  the  duty  of  removing  trespassers  from  passenger  trains — 
that  it  was  not  in  the  line  of  employment  of  an  engineer  to 
throw  rocks  or  stones  at  a  trespasser,  or,  to  place  it  more  mildly, 
that  an  engineer  would  not  find  it  in  the  line  of  his  employment 
to  require  a  trespasser  upon  his  cowcatcher,  or  in  his  cab,  or  in 
the  tender  to  his  engine,  or  on  the  platform  at  the  blind  end 
of  a  mail  coach,  after  coming  to  a  full  stop,  to  leave  the  same. 
Such  is  not  the  law.  In  one  of  the  authorities  cited  by  appel- 
lant, Carter  v.  Louisville  etc.  R.  E.  Co.,  98  Ind.  553,  49  Am. 

Am.   St.  Rep.,  Vol.   luO— 48 
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Eep.  780,  it  is  decided  that  the  master — the  railroad  company — 
would  be  liable  if  his  engineer,  while  on  his  engine,  threw  off  a 
trespasser  while  on  the  engine,  and  injured  such  trespasser 
thereby.  Must  an  engineer  stop  and  think  what  his  ^'^"^  powers 
of  interference  may  be  with  trespassers  riding  on  the  cow- 
catcher of  his  engine,  his  tender,  or  the  platform  near  his  en- 
gine, who  were  engaged  or  may  be  engaged  in  doing  an  injury  to 
the  machinery  of  the  master,  which  machinery  is  placed  by  the 
master  under  his  charge?  The  case  last  cited  held  that  the 
engineer  could  throw  out  and  off  of  his  engine  a  trespasser  while 
on  the  engine.  The  cowcatcher  is  a  part  of  the  engine,  the 
tender  thereto  attached  is  a  part  thereto,  and  no  great  care  will 
be  taken  to  differentiate  the  case  of  a  trespasser  upon  the  plat- 
form next  to  the  tender  of  the  engine  and  a  trespasser  upon  the 
engine  itself.  We  must  not  be  understood  as  holding  that  an 
engineer  is  invested  by  the  railway  company  with  powers  coex- 
tensive with  those  intrusted  to  a  conductor,  or  that  the  powers 
of  an  engineer  collide  with  those  of  a  conductor.  What  we 
do  hold  is  that,  ex  necessitate,  an  engineer  must  be  intended  to 
have  been  clothed  by  his  principal — the  railway  company — 
with  power  to  preserve  order  and  expel  intruders  and  trespass- 
ers from  his  engine,  cowcatcher,  tender  and  the  platform  ad- 
joining the  same,  with  a  view  actually  to  protect  the  property 
confided  to  him  by  his  principal. 

Then,  if  this  be  so,  how  far  does  this  power  extend  as  to  tres- 
passers ?  We  answer :  Coequal  with  that  of  his  principal  in 
this  matter.  When,  therefore,  a  tort  is  committed  by  an  en- 
gineer while  in  the  employment  of  a  railway  company,  as  we 
have  just  announced  them  as  affecting  trespassers,  the  principal 
of  the  engineer  is  liable  for  such  torts.  If,  therefore,  such  en- 
gineer should  have  thrown  coal  so  as  to  strike  the  person  of  a 
trespasser  with  such  violence  as  to  cause  such  trespasser  to  fall 
from  a  moving  train,  whereby  such  trespasser  received  such 
grievous  bodily  hurt,  then  the  master  would  be  held  liable 
therefor. 

Other  reasons  why  the  circuit  judge  could  not  have  properly 
granted  the  motion  for  a  nonsuit  in  this  action  was  this : 
(a)  Defendant  went  to  trial  upon  the  plaintiff's  complaint  in 
the  form  presented  by  him.  Then,  testimony  was  admi:~sible 
to  prove  the  allegations  of  the  complaint,  ^^-^^  without  anv  ob- 
jection as  to  the  relevancy  of  such  testimony.  There  was  some 
testimony,  therefore,  upon  such  allegations  of  the  comjjlaint, 
and  it  was  not  in  his  power  to  grant  a  nonsuit;   (b)   and  this: 
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When  it  was  proved  in  the  testimony  offered  by  the  plaintiff 
that  the  engineer,  as  the  servant  of  the  railway  company,  was 
in  charge  of  the  engine  propelling  this  train,  and  that  while 
in  the  discharge  of  his  duties  as  such  engineer  he  threw  the 
three  pieces  of  coal  from  his  engine  at  the  plaintiff,  one  of 
which  struck  the  plaintiff,  causing  him  to  fall  off  said  train 
and  thereby  injuring  him  grievously,  there  arose  this  question 
of  fact:  Was  the  conduct  of  such  engineer  within  the  scope  of 
his  employment  as  such  engineer?  Questions  of  fact  must  be 
solved  by  the  jury,  under  the  instructions  by  the  court,  as  to 
what  in  law  was  meant  by  the  expression,  "within  the  scope  or 
line  of  his  employment."  This  question  was  solved  by  this 
court  in  the  case  of  Eedding  v.  South  Carolina  E..  E.  Co.,  3  S. 
C.  9,  16  Am.  Eep.  681,  where  it  was  said:  "When,  however, 
the  circuit  judge  assumed  to  decide  that  'Wollen  was  not  act- 
ing within  the  scope  of  any  engagement  or  agency,  direct  or 
indirect,  when  he  excluded  the  plaintiff'  (Mrs.  Eedding)  'from 
the  saloon,  but  was  acting  without  authority,  beyond  his  legiti- 
mate employment,  and  in  violation  of  the  instructions  and 
wishes  of  the  defendant,  extended  to  its  proper  agents,  and  that 
upon  the  testimony  the  act  was  the  tort  of  Charles  Wollen, 
for  which  he  is  responsible,  and  not  the  company,'  he  under- 
took to  decide  an  issue  which  properly  belonged  to  the  jury." 

We  have  not  deemed  it  necessary  to  reproduce  by  citation 
the  many  authorities  quoted  by  tlie  attorneys  of  the  respec- 
tive litigants  here.  We  have  considered  them  all.  Our  views 
are  intended  to  cover  all  the  questions  therein  discussed.  Both 
grounds  of  appeal  are  overruled. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the 
circuit  court  is  hereby  affirmed. 

WOODS,  J.,  concurring.  The  question  whether  ^"^  a  rail- 
road company,  as  a  matter  of  law,  must  bring  its  train  to  a 
standstill  before  ejecting  a  trespasser,  is  not  necessarily  involved 
in  this  case,  and  we  express  no  opinion  regarding  it.  For  this 
reason,  we  concur  in  the  result  only. 

JONES,  J.,  concurring.  I  concur  in  the  result,  for  the  reason 
herein  stated  by  Mr.  Justice  Woods. 


A  Railroad  Company  is  liable  for  damages  sustained  by  a  tres- 
passer in  being  expelled  in  a  reckless  or  wanton  manner  from  a 
train:  McKeon  v.  New  York  etc.  E.  K.  Co.,  183  Mass.  271,  97  Am. 
St.  Eep.  437,  67  N.  E.  329.  For  the  application  of  this  rule  to  cases 
where  an  engineer  expels  trespassers  from  his  locomotive,  see  Carter 
V.  Louisville  etc.  Ey.   Co.,  EiS  Ind.  552,  49  Am.   Eep.   780;   Galveston 
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etc.  Ey.  Co.  v.  Zantzinger,  92  Tex.  365,  71  Am.  St.  Eep.  859,  48  S. 
W.  563;  93  Tex.  64,  77  Am.  St.  Rep.  829,  53  S.  W.  379,  47  L.  R.  A. 
282.  If  a  trespassing  child,  frightened  by  the  threatening  acts  of 
a  brakeman,  jumps  from  a  rapidly  moving  train,  he  may  recover 
for  injuries  thereby  sustained:  E'nright  v.  Pittsburg  etc.  K.  E.  Co., 
198  Pa.  St.  166,  82  Am.  St.  Rep.  795,  47  Atl.  938,  53  L.  R.  A.  330. 
But  it  is  not  necessary,  according  to  Bolin  v.  Chicago  etc.  Ry.  Co., 
108  Wis.  333,  81  Am.  St.  Rep.  911,  84  N.  W.  446,  under  all  circum- 
stances, for  a  railway  company  to  stop  its  train  before  ridding  it 
of  willful  trespassers. 


BEOWN  V.  CAEOLINA  MIDLAND  RAILWAY. 

[67  S.  C.  481,  46  S.  E.  283.] 

RAILROADS  — Pleadings — Communicated  Fires. — A  complaint 
alleging  that  the  defendant  railroad  company,  ' '  whose  depot  was 
situated  on  its  right  of  way,  allowed  fire  to  remain  in  or  so  near  to 
such  depot  building  that  the  same  caught  or  took  fire,"  and  it  was 
thereby  communicated  to  plaintiff's  property,  states  a  cause  of 
action  in  compliance  with  statutory  requirements,     (p.   759.) 

RAILROADS'— Liability  for  Fires. — A  railroad  company  heat- 
ing its  depot  building  for  the  comfort  of  its  agents  is  liable  to  a 
third  person  for  fire  communicated  to  his  property  and  arising  from 
such    heating,      (p.    760.) 

RAILROADS — Liability    for     Fires — Constitutional     Law. — A 

statute  making  railroad  companies  liable  for  communicated  fires,  as 
construed  to  apply  to  a  fire  communicated  and  arising  from  heating 
a  depot  building  by  a  railroad  company  for  the  comfort  of  its  agents, 
is  not  unconstitutional  as  depriving  such  company  of  the  equal  pro- 
tection of  the  law.     (p.  760.) 

RAILROADS — Communicated  Fires — Evidence. — LTndcr  an  al- 
legation that  a  fire  on  the  property  of  a  third  person  was  caused 
and  communicated  by  a  fire  in  a  railroad  depot  building,  it  is  com- 
petent to  show  that  the  fire  was  caused  by  a  defective  stove  or 
heater  used  in  such   depot,     (p.   761.) 

RAILROADS — Communicated  Fires — Evidence  as  to  Right  of 
Way. — In  an  action  against  a  railroad  company  to  recover  for  in- 
jury from  a  fire  arising  on  and  communicated  from  its  right  of  way, 
parol  evidence  is  admissible  to  show  that  certain  lands  constituted 
such  right  of  way.      (p.  761.) 

EVIDENCE — Admission  of. — Defendant  cannot  complain  of 
error  in  admitting  evidence,  when  he  subsequently  introduces  the 
same  kind  of  testimony  which  he  insists  should  have  been  introduced 
by  the   plaintiff,     (p.    761.) 

RAILROADS — Communicated  Fires — Construction  of  Statute. 

The  words  "right  of  way"  used  in  a  statute  making  railroads  liable 
for  fires  communicated  from  their  right  of  way,  have  no  reference 
to  the  title  of  the  railroad  company  to  the  land,  but  simply  designates 
the  locality  where  the  fire  must  originate  to  make  the  company 
liable,      (p.  762.) 

APPEAL. — Judgments  Resting  on  Correct  Conclusions  will  not 
be  reversed  because  based  on  erroneous  reasons,     (p.  763.) 
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E.  Aldrich,  Izlar  Brothers  and  Bellinger  &  Townsend,  for 
the  appellant. 

Davis  &  Best,  E.  C.  Holman,  J.  C.  Patterson  and  W.  A. 
Holman,  for  the  appellee. 

^^^  GAEY,  J.  The  nature  of  this  action  being  in  dispute, 
it  will  be  necessary  to  refer  to  the  complaint. 

Paragraph  1  of  the  complaint  alleges  the  corporate  existence 
of  the  defendant. 

Paragraph  2  alleges  that  as  such  corporation  it  owns  cars 
and  engines,  and  operates  its  said  railroad  through  the  county 
of  Barnwell. 

The  other  allegations  of  the  complaint  are  as  follows: 

"3.  That  on  or  about  the  ninth  day  of  January,  A.  D.  1899, 
the  plaintiff  was  the  owner  of  valuable  buildings,  known  as 
the  Brown  Cotton  and  Manufacturing  Company,  ....  in  the 
aggregate  value  of  ten  thousand  dollars. 

"4.  That  on  the  night  of  the  10th  or  the  early  morning  of 
the  11th  (about  1  o'clock  A.  M.)  of  January,  A.  D.  1899,  as 
hereinbefore  alleged,  the  defendant  corporation,  whose  depot 
was  situated  on  its  right  of  way,  near  its  line  of  road,  and  the 
plaintiff's  buildings  and  other  property,  as  aforesaid,  "^^^  be- 
ing situated  a  like  distance  therefrom  (to  wit,  five  or  six  feet), 
allowed  fire  to  remain  in  or  so  near  said  depot  building  that 
the  same  caught  or  took  fire,  communicating  same  to  plain- 
tiff's buildings,  as  hereinbefore  alleged,  completely  destroying 
tliem,  together  with  the  corn-mill  outfit,  cylindrical  cotton-press 
outfit,  cotton-ginnery,  gins,  feeders,  condensers,  fans  shaftings, 
conveyers  and  pulleys.  That  said  fire  also  destroyed  the  cotton, 
corn,  cotton-seed,  cans  and  cases,  engines  and  boilers,  shaftings 
and  pulleys,  and  each  and  every  article  as  enumerated  in  the 
third  paragraj)!!  of  this  complaint. 

''5.  That  among  other  things  it  was  the  duty  of  the  defend- 
ant company  to  retain  a  night  watchman  at  and  around  said 
depot  (at  night),  to  prevent  such  conflagrations  as  lierein 
complained  of,  which  tliey  failed   (negligently)   so  to  do. 

''Q.  That  said  fire  would  not  have  occurred  but  for  defend- 
ant's carelessness  and  negligence  in  allowing  the  same  to  re- 
main in  their  stove  or  heater  in  said  depot,  and  other  fire  to 
remain  near  or  about  said  depot;  and  the  plaintiff  further 
charges  that  said  defendant  allowed  a  box-car  to  stand  between 
their  depot  and  plaintiff's  buildings  in  a  dangerous  condition, 
to  wit,  a  hot  box  being  thereto  attached ;  all  of  which  facts  were 
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well  known,  or  should  have  been  known,  to  said  defendant,  and, 
by  reason  of  the  aforesaid  facts,  the  defendant  has  damaged 
the  plaintiff  ($10,000)  ten  thousand  dollars." 

The  answer  of  the  defendant  denied  the  allegations  of  the 
complaint,  and  set  up  the  defense  of  contributory  negligence. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiff. 
The  defendant  appealed  upon  exceptions  which  will  be  con- 
sidered in  their  regular  order. 

The  first  exception  is  as  follows :  "1.  That  his  honor,  the  circuit 
judge,  erred  in  holding  that  the  amended  complaint  stated  a  cause 
of  action  under  the  statute  (Gen.  Stats.  1882,  sec.  1511;  Kev. 
Stats.  1893,  sec.  ^^^  1688;  Code  of  Laws  of  1902,  sec.  2135)  : 
(a)  In  that  the  said  complaint  does  not  allege  that  the  fire  orig- 
inated within  the  limits  of  the  right  of  way  of  the  defendant 
corporation.     The  allegations  merely  being  that  the  defendant 
'allowed  fire  to  remain  in  or  near  (its)  depot  building.'     (b)  In 
that  said  complaint  does  not  allege  that  the  fire  'originated  in 
consequence  of  the  act  of   any   of  the  defendant's   authorized 
agents  or  employes.'     (c)   In  that   the  statute  does  not  ren- 
der railroad  corporations  liable,  without  regard  to  negligence, 
for  fires  originating  in  depot  buildings  situate  on  their  right 
of  way,  from  fire  allowed  to  remain  therein,  unless  such  fire 
was  used  in  sucli  building  for  a  purpose  peculiar  to  the  biisi- 
ness  of  a  railroad,  and  other  than  for  ordinary  heating  pur- 
poses,     (d)    In  that  the   said   complaint   does   not  allege   that 
fire  was  allowed  to  remain  within  the  limits  of  the  right  of 
way  other  than  in  the  depot  building  which  was  situate  thereon, 
and   in   holding  that   under   the   statute   a   cause   of   action   is 
stated  by  tlie  allegation  that  defendant  allowed  fire  to  remain 
in  a  depot  l)uilding,  on  its  riglit  of  way,  which  ])eeamo  com- 
municated to  plaintiff's  buildings,  his  honor,  the  circuit  judge, 
deprived   the   defendant   of   the   equal   protection   of   the   laws, 
and  held  it  to  an  unconditional  liability  for  tlie  use  of  prop- 
erty in  a  manner  similar  or  identical  with  such  use  by  other 
persons,  without  regard  to  negligence  or  caro,  in  violation  of 
section  1    of  article  14    of  amendments  to  the  constitution  of 
the  T'^nited   States,  and  of  section  5    of  article  1    of  the  con- 
stitution of  this  state,  and  of  section   12    of  article  1    of  tl)o 
constitution  of  18G8.      (e)    In  tluit  ilie  construction  ])laccd  by 
the  circuit  judge  on  the  statute  deprives  tlie  defendant  of  equal 
protection  under  the  laws,  and  subjects  tliem  to  an  uncondi- 
tional liability,  without  regard  to  negligence  or  care,  for  the 
nse  of  property  in  a  manner  similar  or  identical  with  such  use 
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by  other  persons,  and  subjects  defendant  to  other  restraints 
in  regard  to  their  use  of  their  property  than  such  as  are  laid 
upon  others  under  like  circumstances,  in  violation  of  section 
1  of  article  14  of  amendments  to  the  constitution  of  the 
'*^  United  States,  and  of  section  5  of  article  1  of  the  constitu- 
tion of  this  state,  and  of  section  12  of  article  1  of  the  con- 
stitution of  1868;  whereas,  such  statute  should  have  been  con- 
strued in  conformity  with  said  provisions  of  the  United  States 
constitution,  and  of  the  constitution  of  this  state,  to  apply  only 
to  fires  ^communicated  by  its  locomotive  engine,  or  originating 
within  the  limits  of  the  right  of  way  of  said  road,  in  conse- 
quence of  the  act  of  any  of  its  authorized  agents  or  employes' 
in  the  use  of  fire,  for  the  purposes  peculiar  to  a  railroad." 

The  first  assignment  of  error  on  the  part  of  his  honor,  the 
circuit  judge,  in  ruling  that  the  complaint  stated  a  cause  of  ac- 
tion under  the  statute,  is  set  out  in  "(a).",  The  statute  is  as 
follows:  "Every  railroad  corporation  shall  be  responsible  in 
damage  to  any  person  or  corporation  whose  buildings  or  other 
property  may  be  injured  by  fire  communicated  by  its  locomo- 
tive engines,  or  originating  within  the  limits  of  the  right  of 
way  of  said  road  in  consequence  of  the  act  of  any  of  its  au- 
thorized agents  or  employes,  except  in  any  case  wlicre  prop- 
erty shall  have  been  placed  on  the  riglit  of  way  of  such  cor- 
poration unlawfully  or  without  its  consent,  and  shall  have  an 
insural)le  interest  in  the  property  upon  its  route  for  which  it 
may  be  so  held  responsible  and  may  procure  insurance  thereon 
in  its  own  behalf":  Code  of  Laws,  sec.  2135.  The  right  to 
bring  an  action  at  common  law  founded  upon  negligence  was 
not  superseded  by  the  statute:  Hunter  v.  Columbia  etc.  E.  R., 
41  S.  C.  90,  19  S.  E.  197;  Dent  v.  South-bound  E.  E.,  61  S. 
C.  329,  39  S.  E.  527.  The  allegations  appropriate  to  an  ac- 
tion under  the  statutes  are  set  out  in  tlie  fourth  par;igi'a})b 
of  the  complaint,  and  those  appropriate  to  an  action  at  com- 
mon law  are  alleged  in  the  sixth  paragraph.  It  is  true  the 
complaint  does  not  follow  the  exact  language  of  the  statute, 
but  it  does  not  allege  that  the  defendant,  wliose  depot  was  situ- 
ated on  its  right  of  way,  allowed  fire  to  remain  in  or  so  near 
said  depot  l)uilding  that  the  same  cauglit  or  look  fire.  The 
allegations  of  the  comj)laint  "**"  were  in  this  respect  a  sub- 
stantial compliance  with  the  requirements  of  the  statute. 

The  second  assignment  of  errors  will  be  found  in  "(b)." 
Wliile  again  the  complaint  does  not  use  the  very  words  of 
the  statute,  it  nevertheless   alloo-es  that  the  fire  originated  in 
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consequence  of  the  act  of  the  defendant,  and  this  is  equiva- 
lent to  alleging  that  the  fire  "originated  in  consequence  of  the 
act  of  any  of  the  defendant's  authorized  agents  or  employes." 
The  act  of  an  authorized  agent  or  employe  is  the  act  of  the 
principal,  qui  facit  per  alium  facit  per  se. 

The  third  assignment  of  error  is  contained  in  "(c)."  In 
the  first  place,  the  statute  makes  no  such  exception  as  that 
for  which  the  appellant  contends,  and  very  properly  so,  for 
the  use  of  a  depot  building  on  the  right  of  way  is  as  strictly 
a  purpose  peculiar  to  the  business  of  a  railroad,  as  the  loco- 
motive that  draws  its  cars.  Furthermore,  the  heating  of  a 
depot  building  may  be  as  necessary  for  the  health  and  com- 
fort of  those  working  within  the  building  as  the  heating  of 
a  passenger  car  for  those  traveling  on  the  train.  It  may  prop- 
erly be  said  that  both  are  railroad  purposes.  A  depot  build- 
ing and  its  proper  equipment  are  incidental  and  essential  to 
the  orderly  operation  of  a  railroad. 

The  other  assignments  of  error  are  in  "(d)"  and  "(e)."  We 
do  not  regard  the  constitutionality  of  this  statute  as  an  open 
question  either  in  this  state  or  under  the  decisions  of  the 
United  States  supreme  court:  McCandless  v.  Eichmond  etc. 
K.  R.,  38  S.  C.  103,  16  S.  E.  429,  18  L.  E.  A.  440;  St.  I.ouis 
etc,  Ey.  Co.  v.  Mathews,  1G5  U.  S.  1,  17  Sup.  Ct.  Eep.  243, 
41  L.  ed.  611,  in  which  this  question  is  al)ly  and  elaborately 
discussed.  This  last  case  cites  the  case  of  ^McCandless  v.  Eicli- 
niond  etc.  E.  E.,  38  S.  C.  103,  and  the  case  of  St.  Louis  etc. 
Ey.  Co.  V.  Matliews,  165  U.  S.  1,  17  Sup.  Ct.  Eep.  243,  41 
L.  ed.  611,  is  cited  with  approval  in  Atchison  etc.  E.  E.  Co. 
V.  Matthews,  174  U.  S.  96,  19  Sup.  Ct.  Eep.  609,  43  L.  ed.  909. 

The  second  exception  is  as  follows:  "2.  That  his  honor,  tlie 
circuit  judge,  erred  in  admitting  testimony  to  show  that  the 
stove  or  heater,  or  flues  leading  therefrom,  were  ^^"^  defec- 
tive, no  such  defect  being  alleged  in  the  complaint."  Tlie 
complaint  alleged  that  the  "fire  was  communicated,"  but  does 
not  set  forth  in  what  manner.  The  testimony  was  explanatory 
of  this  fact,  and  was  responsive  to  the  allegation  of  the  coin- 
plaint. 

The  third  exception  is  as  follows:  "3.  That  the  plaintiif 
having  specifically  alleged  in  the  sixth  paragraph  of  the  com- 
plaint, '  that  the  fire  would  not  have  occurred  but  for  defend- 
ant's allowing  (1)  fire  to  remain  in  the  stove  or  heater  in  said 
depot,  and  (2)  other  fire  to  remain  near  or  about  said  depot, 
and    (3)   a  box-car  to  stand  between  the  depot  and  plaintiff's 
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buildings,  in  a  dangerous  condition,  to  wit,  a  hot  box  being 
thereto  attached' — he  confined  the  issue  as  to  the  origin  of  the 
fire  to  the  three  facts  alleged,  and  the  circuit  judge  erred  in 
admitting  testimony  to  show  that  the  stove  or  heater  was  de- 
fective, or  left  in  a  defective  condition,  such  defect  not  being 
alleged  in  the  pleading."  In  the  first  place,  these  specifica- 
tions of  negligence  are  only  appropriate  to  an  action  at  com- 
mon law.  And  in  the  second  place,  this  exception  is  disposed 
of  by  what  was  said  in  considering  the  second  exception. 

The  fourth  exception  is  as  follows:  "4.  That  his  honor,  the 
circuit  judge  erred  in  admitting  parol  testimony  to  show  that 
the  lands  on  which  the  fire  occurred  was  a  right  of  way  of 
defendant's  company,  inasmuch  as  the  best  evidence  of  right 
of  way  is  the  record  evidence  of  same."  After  a  lengthy  dis- 
cussion of  this  question,  the  presiding  judge  concluded  as  fol- 
lows :  "The  Court :  I  think,  in  a  case  like  this,  where  the  rail- 
road company  is  defendant,  and  the  allegation  is  that  the  fire 
occurred  on  the  right  of  way,  that  it  is  competent  to  j)rove 
the  distance  of  the  building  from  the  track,  the  manner  in 
which  the  building  was  used,  and  every  other  relationship  of 
it  to  the  railroad  company,  and  leave  it  to  the  jury  to  say 
whether  or  not  it  is  on  the  right  of  way.  Mr.  Aldrich :  Your 
honor  rules  he  can  prove  orally  the  right  of  way  ?  The  Court : 
I  will  define  to  the  jury  what  a  right  of  way  is,  and  leave  them 
to  say  ^^*  whether  or  not  this  place,  called  a  right  of  way,  is 
a  right  of  way.  He  can  prove  all  the  circumstances  in  connec- 
tion with  the  use  of  the  depot,  its  location,  etc."  In  this  we 
see  no  error. 

But  apart  from  this,  the  defendant  afterward  introduced  in 
evidence  the  deed  of  the  plaintiff  conveying  the  right  of  way 
to  the  defendant.  In  the  case  of  Taylor  v.  Dominick,  3G  S.  C. 
368,  15  S.  E.  591,  the  court  ruled  that  it  "^'is  not  sufficient 
ground  to  reverse  the  judgment,  when  it  appears  that  tlie  tes- 
timony^ though  erroneously  ruled  out  at  one  stage  of  the  trial, 
was,  in  fact,  received  and  went  before  the  jury."  For  a  stronger 
reason,  the  judgment  should  not  be  reversed,  when  the  defend- 
ant furnishes  the  kind  of  testimony  which  it  insisted  should 
have  been  introduced  by  the  plaintiff,  especially  as  the  plain- 
tiff did  not  dispute  the  accuracy  of  the  description  mentioned 
in  the  deed. 

The  fifth  exception  is  as  follows :  "5.  Tliat  his  honor,  the 
circuit  judge,  erred  in  admitting  parol  testimony  a?  to  the 
limits  of  the  defendant's  riglit  of  way,  in  order  to  show  tliat 
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the  fire  originated  within  such  limits."  This  exception  is  dis- 
posed of  by  what  was  said  in  considering  the  fourth  exception. 

The  sixth  exception  is  as  follows:  "6.  That  his  honor,  the 
circuit  judge,  erred  in  construing  the  deed  by  which  Mrs. 
Brown  conveyed  the  right  of  way  to  the  railroad  company  (Ex- 
hibit 'C')  in  his  charge  to  the  jury,  in  which  he  gave  no  effect 
to,  but  ignored  the  portion  of  said  deed  conveying  the  land 
on  which  the  depot  was  situated;  whereas,  he  should  have  con- 
strued said  deed  to  exclude  said  lands  on  which  the  depot  was 
situated  from  the  limits  of  the  right  of  way."  The  use  of 
the  words  "right  of  way,"  in  this  statute,  has  no  reference  to 
the  title  of  the  railroad  company — whether  having  a  mere  ease- 
ment or  a  greater  estate — but  they  were  intended  to  designate 
the  locality  within  which  the  corporation  would  be  liable  un- 
der the  statute. 

The  seventh  exception  is  as  follows:  "7.  That  his  honor, 
^***  the  circuit  judge,  erred  in  refusing  to  charge,  as  requested 
by  the  defendant,  'that  if  the  jury  find  from  the  evidence  that 
the  fire  originated  in  the  depot  building,  mentioned  in  the  com- 
plaint, then  the  statute  cannot  apply,  whether  such  building  be 
on  the  right  of  way  or  not,  and  the  defendant  cannot  recover 
without  proving  negligence.'  Inasmuch  as  the  statute  (Gen. 
Stats.  1511;  Eev.  Stats.  1688;  Code  of  Laws  1902,  2135) 
cannot  be  construed  to  apply  to  fires  originating  in  buildings 
on  the  right  of  way,  without  denying  to  the  defendant  corpora- 
tion the  equal  protection  of  the  laws  guaranteed  it  by  section 
1  of  article  14  of  amendments  to  the  constitution  of  the  United 
States,  and  by  section  5  of  article  1  of  the  constitution  of  this 
state,  and  by  section  12  of  article  1  of  the  constitution  of  1868; 
and  where  a  statute  can  be  given  construction  consistent  with 
the  constitution  of  tlie  United  States  and  of  the  state,  it  should 
not  be  so  construed  as  to  conflict  with  either  of  them."  This 
question  has  already  been  discussed. 

Tlie  eighth  exception  is  as  follows :  "8.  That  his  honor,  tlie 
circuit  judge,  erred  in  refusing  to  charge,  as  requested  by  tlie 
defendant,  'that  if  the  jury  find  that  the  fire  originated  in  a 
building,  then  whether  such  building  be  on  the  right  of  way 
or  not,  the  liability  of  the  defendant  for  damages  to  the  prop- 
erty of  otliers  to  which  the  fire  miglit  extend,  is  no  greater  than 
the  lia])ility  of  any  other  person  owning  or  occupying  the  build- 
ing, situate  otherwise,  in  which  a  fire  originates  under  similar 
circumstances,'  in  that  lie  thereby  gave  the  statute  (Gen.  Stats. 
1511;  Rev.   Stats.   1688;   Code  of  Laws,  2135)    a  construction 


Nov.  1903.]       Brown  v.  Carolina  etc.  Ry.  763 

inconsistent  with,  and  in  violation  of,  section  1  of  article  14 
of  amendments  to  the  constitution  of  the  United  States,  section 
5  of  article  1  of  the  constitution  of  this  state,  and  section  13 
of  article  1  of  the  constitution  of  1868,  guaranteeing  the  de- 
fendants equal  protection  under  the  laws.''  This  question  has 
likewise  been  considered. 

The  ninth  exception  is  as  follows:  "9,  That  his  honor,  the 
presiding  judge,  erred  in  holding,  and  charging  the  jury, 
^^^  that  the  language  of  the  statute  (Gen.  Stats.  1511;  Eev. 
Stats.  1688  Code  of  Laws,  2135)  is  broad  enough  to  cover 
fires  originating  in  the  buildings  of  a  railroad  company;  in- 
asmuch as  such  construction  of  the  statute  subjects  railroad 
corporations  to  other  restraints  in  regard  to  personal  rights 
than  such  as  are  laid  upon  other  persons  under  like  circum- 
stances; and  impose  a  burden  upon  railroad  companies,  which 
is  not  imposed  upon  other  persons  owning  houses,  in  violation 
of  section  1  of  article  14  of  amendments  to  the  constitution 
of  the  United  States,  section  5  of  article  1  of  the  constitution 
of  this  state,  and  section  12  of  article  1  of  the  constitution  of 
1868,  securing  to  the  defendant  equal  protection  under  the 
laws."     This  question  has  also  been  disposed  of. 

The  tenth  exception  is  as  follows :  "10.  That  his  honor,  tlie 
circuit  judge,  having  no  doubt  that  the  legislature,  when  it 
passed  the  act  in  question,  never  contemplated  a  case  like  this, 
erred  in  holding  that  the  language  of  the  act  is  broad  enough 
to  cover  a  case  like  this;  inasmuch  as  the  intention  of  the  legis- 
lature should  govern  in  the  construction  of  the  act."  When 
a  circuit  judge  errs  as  to  his  power  to  decide  a  question,  his 
ruling  will  be  reversed:  State  v.  David,  14  S.  C.  428.  The 
rule  in  cases  where  his  conclusion  is  correct,  but  his  reason 
erroneous,  is  thus  stated  in  Taylor  v.  Dominiek,  36  S.  C.  368, 
15  S.  E.  591 :  "It  is  well  settled  that  this  court  confines  itself 
to  a  consideration  of  the  question  determined  by  the  court  be- 
low, witliout  regard  to  the  correctness  of  the  reasons  which 
may  be  given  for  the  conclusion  that  may  there  be  reached,  and 
that  if  the  conclvision  reached  is  correct,  the  fact  that  erro- 
neous reasons  are  given  for  such  conclusion  will  not  warrant 
this  court  in  reversing  the  judgment  appealed  from." 

The  eleventh  exception  is  as  follows :  "11.  That  his  honor 
the  circuit  judge,  erred  in  not  passing  on  the  constitutional  ques- 
tion, as  to  the  constitutionality  of  the  statute  (Gen.  Stats.  1511 ; 
Rev.  Stats.  16SS;  Code  of  Laws,  2135),  under  his  construc- 
tion that  it  '*^^  applies  to  fires  originating  in  the  building  of 
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a  railroad  company,  and  thereby  imposes  a  burden  upon  a 
railroad  company  owning  houses,  which  it  does  not  impose  upon 
other  people  owning  houses.  Such  construction  being  clearly 
in  violation  of  section  1  of  article  14  of  amendments  to  the 
constitution  of  the  United  States,  of  section  5  of  article  1  of 
the  constitution  of  this  state,  and  of  section  12  of  article  1  of 
the  constitution  of  1868."  We  have  already  considered  the 
constitutional  question  which  his  honor  declined  to  consider 
just  as  if  he  had  ruled  upon  it  adversely  to  the  defendant. 

The  twelfth  exception  is  as  follows :  "12.  That  his  honor, 
the  circuit  judge,  having  concluded,  and  held,  that  the  statute 
(Gen.  Stats.  1511;  Eev.  Stats.  1688;  Code  of  Laws,  2135) 
imposed  a  burden  upon  railroad  companies  owning  houses,  not 
imposed  on  other  persons  owning  houses,  erred  in  not  conclud- 
ing that  this  was  a  denial  to  the  defendant  railroad  company 
of  the  equal  protection  of  the  law,  in  violation  of  the  constitu- 
tions of  the  United  States  and  of  this  state."  This  question  is 
disposed  of  by  what  was  said  in  considering  other  exceptions. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the 
circuit  court  be  affirmed. 

The  petition  for  a  rehearing  in  this  case  having  been  with- 
drawn, it  is  ordered  that  the  order  heretofore  granted  stay- 
ing the  remittitur  be  revoked. 


The  Liahilltij  of  Railroad  Compani''s  for  Fires  communicated  by- 
its  locomotives  is  considered  in  the  monographic  note  to  Burroughs 
V.  Housatonic  R.  R.  Co.,  38  Am.  Dec.  70-79;  Hoffman  v.  King,  160 
N.  Y.  618,  75  Am.  St.  Rep.  715,  55  N.  E.  401,  46  L.  R.  A.  672;  Louis- 
ville etc.  R.  R.  Co.  V.  Marbury  Lumber  Co.,  132  Ala.  520,  32  South. 
745,  90  Am.  St.  Rep.  917,  and  cases  cited  in  the  cross-reference  note 
thereto.  Generally,  one  who  negligently  sets  out  or  manages  a  fire 
on  his  premises  is  liable  in  case  it  spreads  to  neighboring  property: 
Brummit  v.  Furness,  1  Ind.  App.  401,  50  Am.  St.  Rep.  215,  27  iST. 
E.  656. 

A  Statute  Making  Evcri/  Person  ajid  Corporation  responsible  for 
property  injured  by  fire  communicated  directly  or  indirectly  by  lo- 
comotives in  use  upon  railroads,  without  proof  of  negligence,  is  con- 
stitutional: Campbell  v.  Missouri  Pac.  Ry.  Co.,  121  Mo.  340  42  Am. 
St.  Rep.  530,  25  S.  W.  936,  25  L.  R.  A.  175.  For  the  interpretation 
and  construction  of  statutes  of  this  kind,  see  Laird  v.  Railroad  62 
N.  n.  254,  13  Am.  St.  Rep.  564;  Union  Pac.  Rv.  Co.  v.  Be  Busk',  12 
Colo.  294,  13  Am.  St.  Rep.  221,  20  Pac.  752,  3  L.  R.  A.  350;  Grissell 
V.  Housatonic  R.  R.  Co.,  54  Conn.  447,  1  Am.  St.  Rep.  138,  54  Atl. 
137;  B'ls^ctr  V.  Connecticut  River  R.  R.  Co.,  145  Mass.  129,  1  Am.  St, 
Rep.  443,  13  N.  E.  370. 
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FIEST   NATIONAL  BANK   v.    FIDELITY   AND   GUAR- 
ANTY COMPANY. 

[110  Tenn.  10,  75  S.  W.  1076.] 

FIDELITY  INSURANCE— Warranties  and  Representations.— 
A  Statute  declaring  that  no  misrepresentation  or  warranty  by  an 
insured  shall  be  deemed  material  or  affect  the  contract  of  insurance, 
unless  made  with  an  intent  to  deceive,  or  unless  the  matter  repre- 
sented increases  the  risk,  applies  to  fidelity  insurance  contracts. 
(p.  770.) 

FIDELITY  INSURANCE— Eepresentations.— Findings  by  the 

Tennessee  court  of  chancery  appeals  as  to  the  truth  and  materiality 
of  statements  made  in  negotiating  a  contract  of  fidelity  insurance 
are  conclusive  upon  the  supreme  court,     (p.  771.) 

FIDELITY  INSURANCE — Renewal  not  a  Separate  Bond. — 
When  a  bond  guaranteeing  the  fidelity  of  an  employe  is  renewed, 
there  is  still  only  one  contract  and  one  penalty,  tlie  renewal  certifi- 
cate 1  eing  a  new  bond  only  in  extending  the  indemnity  provided  by 
the  original  bond  to  a  new  period  of  time.     (pp.  773,  774.) 

Stokes  &  Stokes,  for  the  appc^.lant. 

Boyd  &  McNeilly,  for  the  appellee. 

12  McALTSTER,  J.  This  hill  was  preferred  hy  complain- 
ant bank  against  the  guaranty  company  to  recover  the  penalty 
of  a  bond  executed  by  the  guaranty  company  to  the  bank  as 
indemnity  against  all  or  any  pecuniary  loss  sustained  by  the 
bank^  occasioned  by  the  fraud  or  dishonesty  of  one  W.  W.  Lea, 
an  individual  bookkeeper  in  said  bank,  and  occurring  during 
the  continuance  of  the  bond  or  of  any  renewal  thereof,  and 
discovered  during  such  continuance  or  renewal,  or  any  time 
thereafter. 

(765) 
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The  bond  was  in  the  penalty  of  seven  thousand  dollars,  and 
covered  any  losses  occurring  between  May  1,  1898,  and  May  1, 
1899.  This  bond  was  renewed  on  the  4th  of  May,  1899,  so  as 
to  guarantee  the  fidelity  of  said  W.  W.  Lea  in  the  sum  of  seven 
thousand  dollars  from  the  1st  of  May,  1899,  to  May  1,  1900, 
subject  to  all  the  amounts  and  conditions  set  forth  and  ex- 
pressed in  the  original  bond. 

The  court  of  chancery  appeals  finds  that  during  the  period 
from  May  1,  1898,  to  May  1,  1899,  and  during  the  currency  of 
the  original  bond,  complainant  bank  sustained  a  pecuniary  loss 
of  seven  thousand  two  hundred  and  seventeen  dollars  and  fifty 
cents,  occasioned  by  the  fraud  and  dishonesty  of  the  said  W. 
W.  Lea  while  acting  as  individual  bookkeeper  for  the  bank, 
and  that  during  the  currency  of  the  renewal  bond,  from  May 

1,  1899,  to  May  1,  1900,  the  bank  sustained  a  pecuniary  loss 
of  tliirteen  thousand  one  himdred  and  fifty-seven  dollars  and 
twenty  cents. 

Proofs  of  loss  were  furnished  the  Fidelity  and  Guaranty 
*^  Company  as  required  by  the  bond,  but  the  defendant  com- 
pany declined  to  pay  upon  the  following  grounds  set  up  in  its 
answer,  namely :  First,  that  at  the  time  the  bond  was  executed 
and  delivered  by  the  defendant  guaranty  company  to  the  bank, 
and  as  a  condition  precedent  to  the  execution-  of  the  bond,  the 
defendant  sent  the  complainant  bank,  for  proper  execution, 
an  employer's  statement,  in  which,  among  other  questions  pro- 
pounded to  the  bank,  were  the  following,  viz. :  1.  Whether  Mr. 
Lea's  accounts  had  been  audited,  and,  if  so,  when,  and  by  whom ; 

2.  Whether  all  the  accounts  of  his  office  were  found  in  every 
respect  correct ;  3.  Whether  he  had  been  or  was  then  in  arrears, 
default  or  with  unsettled  ])alance.  The  cashier  of  the  bank  re- 
plied to  these  questions,  viz. :  "When  last  examined  or  audited 
by  complainant,  on  the  22d  of  April,  1898,  all  the  accounts 
of  his  ofTice  [referring  to  W,  W.  Lea]  were  found  in  every 
respect  correct  up  to  April  22,  1898." 

It  is  further  averred  in  tlie  answer  that  when  tlie  renewal 
bond  was  executed.  May  4,  1899,  a  similar  statement  was  made 
by  the  bank's  cashier  in  reply  to  the  defendant's  (piestion,  viz. : 

"This  is  to  certify  that  on  the  —  day  of  ,  tlie  books  and 

accounts  of  Mr.  I>ea,  in  our  employ  as  ,  were  examined  by 

us,  and  we  found  them  correct  in  every  respect,  and  all  moneys 
handled  by  him  accounted  for.  He  has  performed  his  duties 
in  an  acce{)table  and  satisfactory  mamu'r,  and  we  know  of 
no  reason  why  the  guaranty  bond  should  not  be  continued." 
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*^  The  answer  then  proceeds  to  aver  that  these  statements 
were  untrue  and  false,  and  that  the  defendant's  officers  and 
agents  knew  them  to  be  untrue  and  false,  or  with  the  least  dili- 
gence could  have  ascertained  them  to  be  untrue. 

It  is  then  averred  that,  as  a  matter  of  fact,  at  the  date  of 
the  execution  of  the  first  bond,  and  at  the  time  said  statement 
was  made,  to  wit,  on  the  28th  of  May,  1898,  the  defendant  Lea 
was  a  defaulter  to  the  complainant  bank  in  a  sum  not  less  than 
seven  hundred  dollars,  and  that  said  defalcation  had  existed 
for  a  long  time  prior  to  May  1,  1898. 

It  is  further  averred  that  at  the  time  of  the  renewal  of  the 
bond  on  the  4th  of  May,  1899,  said  Lea  was  a  defaulter  in  a 
sum  not  less  than  eight  hundred  dollars,  and  that  these  facts 
were  known  to  the  bank,  or  by  the  exercise  of  ordinary  dili- 
gence could  have  been  known. 

The  answer  further  avers  that  the  statements  made  by  the 
officers  of  the  bank  in  respect  of  the  correctness  of  the  accounts 
of  W.  W.  Lea  were  warranties  to  the  defendant  and  induce- 
ments for  making  such  bonds,  and  that  said  bonds  were  there- 
fore void  because  of  the  breach  of  said  warranties,  and  because 
of  these  untrue  and  false  statements. 

The  court  of  chancery  appeals  finds  that  there  is  no  con- 
troversy in  respect  of  the  execution  of  the  bonds,  and  it  is 
conceded  that  the  premiums  were  paid.  That  court  further 
finds  there  is  no  question  as  to  the  default  of  the  defendant, 
Lea.  It  also  finds  that  Mr.  Watts,  ^^  cashier  of  the  bank,  in 
reply  to  questions  asked  by  the  guaranty  company,  made  the 
following  statement,  viz. :  "The  replies  of  the  applicant  herein 
are,  to  the  best  of  my  knowledge  and  Ijelief,  correct.  He  has 
been  in  the  service  of  the  undersigned  employer  since  IMarcli, 

1875,   filling  positions  of  various  ,   and  has  continuously 

filled  tlie  position  for  which  this  bond  is  required  since  , 

18 — .  He  has  always,  to  the  best  of  my  knowledge  and  be- 
lief, given  satisfaction  in  his  personal  conduct  and  perform- 
ance of  duties,  and  kept  his  accounts  faithfully  and  without 
default.  When  last  examined  or  audited  by  committee,  on 
the  twenty-second  day  of  April,  1898,  all  the  accounts  of  his 
office  were  found  in  every  respect  correct  up  to  April  32,  1898. 
He  has  not  been,  nor  is  he  at  present,  so  far  as  I  know  or  be- 
lieve, in  arrears,  default,  or  with  unsettled  balance  in  this  or 
any  previous  service.  I  know  of  nothing  concerning  liis  habits 
or  antecedents  affecting  his  title  to  confidence,  and  I  know  of 
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no  reason  why  the  guaranty  hereby  applied  for  should  not  be 
gi'anted." 

When  the  renewal  bond  was  executed  the  cashier  of  the 
bank,  in  reply  to  questions  submitted  by  the  guaranty  com- 
pany, filled  out  the  following  statement,  viz. :  "To  the  United 
States  Fidelity  and  Guaranty  Co. :  This  is  to  certify  that  on 

the  —  day  of ,  189 — ,  the  books  and  accounts  of  Mr,  Lea, 

in  our  employ  as  ,  were  examined  by  us,  and  we  found 

them  correct  in  every  respect,  and  all  moneys  handled  by  him 
accounted  for.  He  has  performed  his  duties  in  an  acceptable 
and  satisfactory  ^^  manner,  and  we  know  of  no  reason  why 
the  guaranty  bond  should  not  be  continued.  His  salary  is  now 
thirteen  hundred  dollars,  and  he  is  employed  as  bookkeeper." 

The  court  of  chancery  appeals  finds,  as  a  matter  of  fact,  that 
on  the  1st  of  May,  1898,  when  the  original  bond  was  executed. 
Lea  was  a  defaulter  in  excess  of  four  hundred  and  eighty  dol- 
lars, two  hundred  and  eighty  dollars  of  which  occurred  in  one 
account.  When  the  renewal  bond  was  executed,  about  the  1st 
of  May,  1899,  Lea  was  a  defaulter  to  an  amount  aggregating 
about  eight  hundred  dollars. 

The  court  of  chancery  appeals  further  finds  that  the  books 
and  accounts  of  Lea  had  been  examined  by  a  committee  of  tlic 
directors  on  the  22d  of  April,  1898,  who  reported  in  writ- 
ing as  follows,  viz. :  "On  the  18th  of  April,  1898,  we,  your 
examining  committoo,  began,  and  continued  until  completed, 
an  examination  of  the  affairs  of  this  bank.  We  find  the  cash 
in  the  hands  of  the  receiving  and  paying  tellers  to  agree  with 
the  amounts  shown  by  the  books;  tlie  time  and  demand  loans, 
notes  in  attorney's  hands,  bills  of  excliange,  and  funds  in  tran- 
sit, under  charge  of  the  assistant  cashier,  to  balance  with  tlie 
general  books.  The  general  accounts  balance.  The  individual 
accounts  were  checked  and  proved  to  be  correct,  as  shown  by 
the  general  ledger,  except  that  the  bookkeeper  from  A  to  K 
[referring  to  Lea]  was  out  of  balance  about  four  hundred  dol- 
lars, and  the  bookkeeper  from  L  to  Z  about  one  hundred  and 
fifty  dollars.  The  ^"^  committee  thinks  that  these  discrepan- 
cies will  be  found  by  the  respective  bookkeepers,  as  tlicy  were 
hurried  in  going  over  their  books,  that  the  committee  might 
begin  their  work.  We  believe  that  the  books  are  correctly 
kept,  and  that  the  affairs  of  the  bank  are  in  a  satisfactory  con- 
dition." 

It  appears  that  after  the  re]iort  was  made  Lea  claimed  that 
he  had  discovered  an  error  of  four  luindred  dollars,  which  left 
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the  books  within  twenty-one  dollars  of  a  balance.  Lea  re- 
ported this  to  the  committee,  and  satisfied  them  and  the  cashier, 
Mr,  Watts,  that  his  books  were  out  of  balance  only  twenty-one 
dollars. 

The  court  of  chancery  appeals  finds  that  when  Mr,  Watts, 
the  cashier,  made  the  statement  to  the  guaranty  company,  he 
knew  what  the  committee  had  reported,  and  knew  of  the  sub- 
sequent correction  of  the  item  of  four  hundred  dollars,  but  that 
court  finds  that  the  statement  was  made  by  him  in  good  faith, 
and  without  any  knowledge  or  thought  that  Lea  was  a  defaulter, 
and  he  (Watts)  believed,  as  did  the  other  officers  of  the  bank, 
that  Lea's  accounts  were  substantially  correct. 

The  court  of  chancery  appeals  also  found  that  twice  each 
year  the  United  States  sent  one  of  its  bank  examiners  to  ex- 
amine the  condition  of  complainant  bank,  and  that  during  the 
period  when  there  were  six  or  eight  thousand  dollars  of  false 
entries  in  the  books  kept  by  Lea,  but  unknown  to  the  bank,  the 
complainant  employed  E.  P.  Maxey,  who  is  shown  to  be  an  ex- 
pert bank  accountant,  to  examine  the  bank's  affairs.  He  spent 
^^  thirty  days  in  making  the  examination,  for  which  he  was 
paid  seven  hundred  and  fifty  dollars,  but  he  discovered  no  false 
entries  made  by  Lea.  As  already  stated,  the  special  committee 
appointed  by  the  board  of  directors  in  April,  1898,  examined  all 
the  affairs  of  the  bank,  including  the  books  kept  by  Lea,  but 
without  discovering  any  false  entries.  It  appears,  says  the 
court,  that  in  some  way  the  committee  were  deceived  by  a 
manipulation  of  the  adding  machine  by  Lea,  who  obtained  and 
gave  them  a  false  addition.  But  after  the  committee  wrote  its 
report,  finding  the  books  out  of  balance  to  the  amount  of  four 
hundred  and  twenty-one  dollars,  Lea  convinced  the  committee 
that  he  had  discovered  an  error  of  four  hundred  dollars,  which 
brought  the  books  within  twenty-one  dollars  of  an  absolutely 
correct  balance  with  the  general  bookkeeper's  books.  It  is 
shoAvn  that  Lea  had  in  his  charge  about  one  thousand  accounts. 

The  court  of  chancery  appeals  concludes  on  this  branch  of 
the  case  that  the  committee  Avere  justified,  on  account  of  the 
long  service  of  Lea,  his  good  character,  and  the  examination  of 
Mr.  ]\raxey  and  other  bank  examiners,  in  concluding  that  his 
accounts    were    substantially   correct. 

The  court  of  chancery  appeals  also  finds  that  the  officers 
and  directors  of  the  bank  had  perfect  confidence  in  Lea,  as  did 
Mr.  Watts,  the  cashier,  and  that  when  the  statement  was  made 
to  defendant  company,  it  was  made  in  good  faith,  and  without 
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any  suspicion  that  there  was  anything  wrong  with  Lea's  books 
and  accounts,  or  that  ^^  he  was  a  defaulter  in  any  respect  or 
for  any  amount. 

That  court  also  finds  as  a  fact  that>  nothing  had  occurred 
up  to  the  time  of  Lea's  vacation  in  1900  to  put  the  complain- 
ant on  notice  of  any  wrongdoing  by  Lea.  The  question  then 
presented  is,  Was  there  such  a  false  representation  in  the 
statement  made  by  the  bank's  cashier  to  the  defendant  company 
as  will  exonerate  it  from  liability  on  this  bond,  and  were  the 
statements  made  material,  and  did  they  increase  the  risk?  The 
committee  which  made  the  examination  in  April,  1898,  wound 
i;p  its  report  as  follows :  "We  believe  that  the  books  are  prop- 
erly and  correctly  kept,  and  that  the  affairs  of  the  bank  are  in 
a  satisfactory  condition." 

Section  3306  of  Shannon's  Code,  which  applies  to  a  case  like 
this,  provides  that  "no  written  or  oral  misrepresentation  or 
warranty  therein  made,  in  negotiations  of  a  contract  or  a  policy 
of  insurance,  or  any  application  therefor  by  the  assured,  or  in 
his  behalf,  shall  be  deemed  material,  or  defeat  or  void  the  pol- 
icy, or  prevent  its  attaching,  unless  such  misrepresentation  is 
made  with  actual  intent  to  deceive,  or  unless  the  matter  repre- 
sented increases  the  risk  of  loss." 

The  court  of  chancery  appeals  finds  as  a  fact  that  the  state- 
ment of  Mr.  Watts  was  not  fraudulent,  but  made  in  the  utmost 
good  faith. 

Further,  it  is  claimed,  under  the  authorities,  that  the  state- 
ment of  Mr.  Watts  is  not  a  warranty,  but  a  representation. 

Says  Mr.  May,  in  his  work  on  Insurance  (volume  1,  ^^  sec- 
tion 184)  :  "Representations  need  not,  like  warranties,  be 
strictly  and  literally  complied  Avith,  but  only  substantially,  and 
in  those  particulars  which  are  material  to  be  disclosed  to  the 
insurers  to  enable  them  to  determine  whether  they  will  enter 
into  the  contract,  and  upon  what  terms." 

The  same  author,  at  section  18G,  says:  "Representations  of 
this  kind,  however,  are  not  strictly  warranties  and  differ  from 
warranties  in  that  a  substantial  compliance  with  them  is  suffi- 
cient to  answer  their  terms.  Whether  tlicre  has  been  such 
substantial  compliance,  that  is,  whether  the  representation  is 
in  every  material  respect  true,  is  a  question  of  fact  for  the 
jury." 

In  the  case  of  ^lissouri  etc.  Trust  Co.  v.  German  Xat.  Bank 
(decided  by  the  court  of  appeals  for  the  eiglith  circuit),  77 
Fed.  117,  23  C.  C.  A.  Go,  the  defense  interposed  by  the  guar- 
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anty  company  was  that,  in  answer  to  an  inquiry,  the  indebted- 
ness of  the  risk  (one  Goldman)  had  been  placed  at  four  thou- 
sand dollars,  when,  as  a  matter  of  fact,  it  was  some  three  thou- 
sand seven  hundred  dollars  or  three  thousand  eight  hundred 
dollars  additional. 

Judge  Thayer,  in  delivering  the  opinion  of  the  court,  wrote, 
viz. :  "In  the  present  case  it  appears  that  the  statement  made  by 
Goldman  of  his  indebtedness  to  his  employer,  the  bank,  is  found 
in  the  application  only,  Xo  reference  whatever  is  made  to  the 
application  in  the  bond.  It  is  obvious  that  the  statement  in 
question  must  be  treated  as  a  representation."  He  further 
says :  "Counsel  for  the  trust  company  insist,  however,  that, 
^^  even  if  the  statement  be  regarded  as  a  representation,  it 
nevertheless  related  to  a  subject  concerning  which  the  trust 
company,  in  its  printed  form  of  application,  has  seen  fit  to 
make  special  inquiry,  and  it  was  therefore  a  material  represen- 
tation, and  that  the  court  erred  in  permitting  the  jury  to  de- 
termine whether  it  was  material  or  otherwise.  This  conten- 
tion," said  the  court,  "rests  upon  a  misconception  of  the  charge. 

"The  trial  court  did  not  allow  the  jury  to  determine  whether 
the  representation  related  to  a  material  matter. 

"It  held,  as  a  matter  of  law,  that  the  representation  was  ma- 
terial, but  directed  the  jury  to  ascertain  whether  it  was  so  far 
false  and  misleading  as  to  render  it  substantially  untrue." 

The  court  further  said,  viz. :  "If  a  representation  relating  to 
a  material  matter  is  substantially  true — that  is  to  say,  if  it  is 
so  far  true  that  the  conduct  of  the  insurer  would  not  have  been 
different  if  it  had  known  the  exact  truth — it  will  not  vitiate 
the  policy,  and  whether  it  was  substantially  true  or  substan- 
tially false  is  the  question  for  the  jury." 

Applying  these  principles,  the  court  of  chancery  appeals  held 
that,  as  a  matter  of  law,  the  statements  made  by  Mr,  Watts 
were  material,  but  found,  from  the  facts  and  circumstances  set 
out  in  the  record,  that  Mr.  Watts'  statements  were  substantially 
true.  This  was  a  finding  of  fact  which  is  conclusive  upon  this 
court. 

That  court  further  said:  "We  are  satisfied  that,  if  ^-  Mr. 
Watts  had  fully  stated  all  the  facts  within  his  knowledge  at 
that  time,  the  course  of  the  defendant  company  would  not  have 
been  different.  He  (Watts)  was  reporting  and  stating  witli 
substantial  accuracy  the  report  made  by  the  auditing  com- 
mittee, and  this  was  all  that  he  was  purporting  to  do.  Tlie 
committee  had  found  and  reported  substantially  that  the  books 
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were  properly  kept.  He  himself  did  not  undertake  to  state  how 
the  books  were  kept.'^ 

These  are  all  findings  of  fact,  which  it  is  not  within  the 
province  of  this  court  to  review. 

It  is  also  well  settled,  as  matter  of  law,  that  it  makes  no  dif- 
ference that  a  "risk"  is  at  the  time  a  defaulter,  and  the  officers 
and  directors  may  have  negligently  failed  to  ascertain  the  fact. 
The  obligee  must  know  and  conceal  the  facts  in  order  to  relieve 
the  insurer  from  liability :  Guarantee  Co.  of  North  America  v. 
Mechanics'  Sav.  Bank  etc.  Co.,  80  Fed.  76G,  26  C.  C.  A.  146, 
and  many  authorities;  Tapley  v.  Martin,  116  Mass.  275. 

It  is  next  assigned  as  error  that  the  court  of  chancery  ap- 
peals failed  to  find  that  the  following  condition  of  the  bond 
was  not  breached,  viz. :  "That,  in  the  discovery  of  any  act  capa- 
ble of  giving  rise  to  a  claim  thereunder,  the  employer  shall  at 
the  earliest  practicable  moment  give  notice  thereof  to  the  com- 
pany." 

The  contention  of  defendant  company  under  this  stipulation 
of  the  bond  was  that  the  bond  was  executed  June  6,  1898,  and 
on  the  28th  of  June,  1898,  only  twenty-two  ^^  days  thereafter, 
the  report  of  the  auditing  committee,  which  showed  Lea's  books 
out  of  balance  four  hundred  dollars  was  turned  over  to  the  di- 
rectors and  formally  entered  on  the  books  of  the  bank,  and  that 
the  directors  did  not  communicate  anything  with  respect  thereto 
to  the  defendant  company.  The  argument  is  that  these  facts 
bring  this  case  within  the  Schardt  case:  Guarantee  Co.  of  North 
America  v.  Mechanics'  Sav.  Bank  etc.  Co.,  183  U.  S.  402,  22 
Sup.  Ct.  Tiep.  124,  46  L.  ed.  253. 

The  court  of  chancery  appeals  finds  that  the  officers  and  di- 
rectors of  the  bank  had  not  discovered  "any  act  capable  of  giv- 
ing rise  to  a  claim"  within  the  meaning  of  the  clause  just 
quoted.  The  argument  of  that  court  is  that  there  miglit  have 
been  clerical  errors  of  thousands  of  dollars  in  the  accounts  witli- 
out  the  fact  being  capable  of  giving  rise  to  any  claim  under 
the  bond.  We  tliink  this  assignment  is  virtually  disposed  of  l)y 
the  finding  on  the  first  assignment.  Moreover,  the  court  of 
chancery  appeals  finds  that  notice  was  given,  and  that  it  was 
sufficiently  prompt. 

Tlie  seventh  assignment  is  that  the  court  of  chancery  appeals 
erred  in  holding  that  defendant  company  was  liable  for  two 
penalties  of  seven  thousand  dollars  each.  It  is  insisted  by  de- 
fendant that  there  was  in  efPect  but  one  bond,  and  tliat  the  max- 
imum liability  was  only  seven  thousand  dollars,  the  penalty  of 
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the  bond;  that  the  last  bond  was  simply  a  renewal  of  the  first, 
and  was  not  intended  to  create  a  new  liability;  and  that,  in 
legal  2*  effect,  the  two  bonds  constitute  but  one  contract,  with 
a  single  penalty. 

It  will  be  observed  that  the  word  "renewal"  is  written  in  the 
second  bond,  and  the  certificate  refers  by  number  to  the  orig- 
inal bond,  and  provides  that  it  is  subject  to  all  the  covenants  and 
conditions  set  forth  and  expressed  in  the  original  bond.  The 
period  covered  by  the  renewal  certificate  is  that  intervening  be- 
tween May  1,  1899,  and  May  1,  1900.  The  penalty  prescribed 
in  the  renewal  certificate  is  seven  thousand  dollars.  The  orig- 
inal bond  expressly  provides  for  a  maximum  penalty  in  these 
words,  viz. :  "Make  good  and  reimburse  to  the  employer  to  the 
extent  of  seven  thousand  dollars,  and  no  further,  all  and  any 
pecuniary  loss  sustained  by  the  employer,  occasioned  by  the 
fraud  or  dishonesty  on  the  part  of  the  employe  in  the  employer's 
service,  and  occurring  during  the  continuance  of  this  bond  or 
any  renewal  thereof,  and  discovered  during  such  continuance  or 
renewal,  or  any  time  thereafter,"  etc. 

The  court  of  chancery  appeals  held  that  the  original  bond 
and  renewal  certificate  are  separate  and  independent  contracts, 
covering  different  periods  of  time.  It  was  held  by  that  court  that 
under  the  first  bond  the  company  was  only  liable  for  a  default 
occurring  between  the  1st  of  May,  1898,  and  the  1st  of  May, 
1899,  and  under  the  last  bond  for  a  default  occurring  between 
the  1st  of  May,  1899,  and  the  1st  of  May,  1900.  It  was  further 
held  that,  if  the  default  occurred  during  the  first  bond  or  re- 
newal, under  the  express  language  of  the  bond,  the  liability 
attached  ^^  when  the  default  was  discovered,  whether  occurring 
during  continuance  of  first  bond  or  renewal,  and  discovered 
during  continuance  or  renewal  or  any  time  thereafter.  The 
court  accordingly  pronounced  a  decree  for  complainants  for 
fourteen  thousand  dollars,  penalties  of  both  bonds. 

We  are  of  opinion  the  court  of  chancery  appeals  was  in  error 
in  this  position.  The  new  bond  expressly  recites  on  its  face 
that  it  is  a  renewal,  subject  to  all  the  covenants  and  conditions 
set  forth  and  expressed  in  the  bond  of  this  company,  ISTo.  23,717, 
heretofore  issued  on  the  1st  of  May,  1898.  Eeferring  to  the 
original  bond,  we  find  it  stipulated  that  the  guaranty  companv 
will  make  good  and  reimburse  to  the  employer  to  the  extent  of 
seven  thousand  dollars  and  no  further  all  and  any  pecuniary 
loss  sustained  by  the  employer,  occasioned  by  the  fraud  and  dis- 
honesty on  the  part  of  tlie  employe  in  the  employer's  service,  and 
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occurring  during  the  continuance  of  the  bond  or  of  any  renewal 
thereof,  etc.  So  that,  under  the  plain  terms  of  the  bond,  tlie 
maximum  liability  is  seven  thousand  dollars,  and  no  further, 
whetlier  the  default  occurred  during  the  currency  of  the  orig- 
inal bond  or  during  the  renewal  thereof.  Now,  it  is  true  that 
the  renewal  certificate  is  a  new  contract,  but  it  is  only  a  new 
contract  as  respects  time;  that  is  to  say,  it  extends  the  indem- 
nity provided  by  the  old  contract  to  a  new  period  of  time — May 
1,  1899,  to  May  1,  1900.  The  parties  themselves  understood 
there  was  only  one  bond  and  one  penalty.  Mr.  Watts,  cashier 
of  the  bank,  in  the  first  ^^  letter  written  by  him  to  the  com- 
pany, notifying  it  of  the  Lea's  defalcation,  said,  viz. :  "We  hold 
your  indemnity  bond  in  the  sum  of  seven  thousand  dollars  on 
William  W.  Lea,  who  was  one  of  our  bookkeepers.  Said  bond 
is  number  23,717,  dated  May  1,  1898,  and  expired  May  1,  1900." 
This  letter,  the  record  shows,  was  dictated  by  the  counsel  for 
the  bank,  and  shows  how  the  contract  was  understood  and  in- 
terpreted by  the  bank  before  tliis  litigation  arose.  The  officers 
of  defendant  company  and  officers  of  other  similar  companies 
so  understood  it.  We  are  all  of  opinion  the  decree  of  the  court 
of  chancery  appeals  in  this  respect  was  erroneous,  and  that  de- 
fendant company  is  liable  in  this  bond  for  only  one  penalty,  to 
wit,  seven  thousand  dollars;  and  for  this  amount,  with  interest 
from  date  of  filing  the  bill,  a  decree  will  be  entered  in  this  court 
in  favor  of  complainant  bank. 
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f.  Renewal  Bonds. 

II.     Warranties,  Representations,  and  Concealment. 

a.  In  General. 

b.  Materiality  and  Truth  of  Statements. 

c.  Misrepresentations  not  Fraudulently  Made. 

d.  Representations  by  President  of  Insured  Corporation. 

e.  Statements  Relative  to  Accounts  of  Employe. 
III.     Duties  of  the  Agent  or  Employe. 

a.  Statements  and  Concealment  Concerning. 

b.  Duties  Covered  by  Bond. 

c.  Effect  of  Change  in  Duties. 
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IV.     Unfaithful  and  Dishonest  Conduct  of  the  Employe. 

a.  Knowledge  of  and  Condonation  by  Employer. 

b.  Imputed  Knowledge — Constructive  Notice. 

c.  Evidence  of  Honesty  or  Dishonesty. 

d.  Speculation  by  Employe. 

e.  Larceny,  Embezzlement,  and  Conversion. 

1.  In  General. 

2.  Prosecution  of  Employ6. 

V.  Diligence  of  the  Employer  or  Insured. 

VT.  Giving  Notice  of  Loss  or  Dishonesty. 

VII.  Making  Proof  of  Loss  or  Claim. 

VIII.  Release  of  Surety  and  Cancellation  of  Bond. 

IX.  The  Doctrine  of  Subrogation. 

I.     Nature,    Validity,    and    Interpretation   of  Contract. 

a.  Nature  of  Fidelity  Insurance. — Fidelity  'insurance,  as  the  term 
usually  is  employed,  is  a  contract  whereby  one,  for  a  consideration, 
agrees  to  indemnify  another  against  loss  arising  from  the  want  of 
honesty,  integrity,  or  fidelity  of  employes  and  persons  holding  posi- 
tions of  trust.  While  the  agreement,  in  form,  may  resemble  a  con- 
tract of  "suretyship,"  it  is,  in  substance  and  effect,  a  contract  of 
"insurance,"  and  the  general  principles  governing  the  older  forms 
of  insurance,  such  as  fire,  marine,  and  life,  are  applicable  to  this 
more  modern  form  of  insurance:  People  v.  Fidelity  and  Casualty  Co., 
153  111.  25,  38  N.  E.  752,  26  L.  E.  A.  295;  People  v.  Eose,  174  111. 
810,  51  N.  E.  246,  44  L.  E.  A.  124;  Guarantee  Co.  v.  Mechanics'  Sav. 
Bank  etc.  Co.,  80  Fed.  766,  772.  In  the  last  Illinois  case  above  it  is 
held  that  a  statute,  in  general  terms  pertaining  to  insurance  cor- 
porations, enacted  before  fidelity  insurance  corporations  came  into 
existence,  applies  to  such  companies  when  organized,  for  they  are  a 
form  of  insurance  companies. 

b.  Construction  of  Contract  in  General. — In  respect  to  bonds  guar- 
anteeing the  fidelity  of  employes  and  others,  executed  upon  a  con- 
sideration and  issued  for  profit,  the  rules  of  construction  peculiar 
to  contracts  of  suretyship  are  not  applicable.  On  the  contrary, 
much  the  same  general  rules  that  have  been  evolved  in  construing 
fire,  life,  and  the  other  older  forms  of  insurance  policies,  arc  applied 
to  this  newer  form  of  insurance,  except,  perhaps,  that  courts  have 
adopted  even  a  more  liberal  policy  in  upholding  the  contract  and 
avoiding  the  technicalities  of  construction  that  have,  to  some  extent, 
been  unfavorable  to  the  proper  interpretation  of  other  contracts  of 
insurance:  Bank  of  Tarboro  v.  Fidelity  and  Deposit  Co.,  126  N.  C. 
320,  83  Am.  St.  Eep.  682,  35  S.  E.  oS8;  128  X.  C.  366,  83  Am.  St.  PiCp. 
682,  38  S.  E.  908;  Wise  v.  Wise,  60  S.  C  128,  38  S.  E.  790;  Supreme 
Council  of  Catholic  Knights  v.  Fidelity  etc.  Co.,  63  Fed.  48;  Mechan- 
ics' Sav.  Bank  etc.  Co.  v.  Guarantee  Co.,  68  Fed.  459.  If,  looking  to  all 
the  provisions  of  the  bond,  it  is  fairly  and  reasonably  susceptible  of 
two  constructions,  one  favorable  and  the  other  unfavorable  to  the 
insurance   company,  the  latter  is  to  be  adopted  for  the  reason  that 
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the  instrument  was  drawn  by  th«  attorneys,  officers,  or  agents  of 
the  insurance  company.  Ambiguities  must  be  construed  most  strongly 
against  the  insurer:  Chamnion  Ice  etc.  Co.  v.  American  Bonding 
Co.,  25  Ky.  Law  Eep.  239,  75  S.  W.  197;  Eemington  v.  Fidelity  and 
Deposit  Co..  27  Wash.  429,  67  Pac.  989;  American  Surety  Co.  v. 
Pauly.  170  U.  S.  133,  144,  18  Sup.  Ct.  Rep.  552,  42  L.  ed.  977.  This 
is  a  familiar  rule  in  the  law  of  insurance,  that  a  policy  susceptible 
of  two  interpretations  must  be  given  that  most  favorable  to  the 
insured:  Vorse  v.  Jersey  Plate  Glass  Ins.  Co.,  119  Iowa,  555,  97  Am. 
St.  Eep.  330,  93  N.  W.  569;  Wertheimer-Swarts  Shoe  Co.  v.  T'nited 
States  Casualty  Co.,  172  Mo.  135,  95  Am.  St.  Eep.  500,  72  S.  W.  GoJ, 
61  L.  E.  A.  766.  This  rule,  however,  cannot  be  availed  of  to  refine 
away  terms  of  a  bond  expressed  with  sufficient  clearness  to  convey 
the  plain  meaning  of  the  parties,  and  embodying  requirements  com- 
pliau  e  with  which  is  made  the  condition  to  liability  thereon:  Guar- 
antee Co.  v.  Mechanics'  Sav.  Bank  etc.  Co.,  183  U.  S.  402,  419,  22 
Sup.  Ct.  Eep.  124,  46  L.  ed.  253. 

"It  is  a  fa'iiiliar  rule  of  interpretation,"  siys  Justice  Hammond  in 
Guarantee  Co.  v.  Mechanics'  Sav.  Bank  etc.  Co.,  80  Fed.  7()6,  772, 
"that  we  shall  look  to  the  general  purpose  of  the  parties  to  the 
contract,  to  see  what  they  intended  to  provide.  The  old-fashioned 
bond  to  secure  fidelity  of  trust  administration  being  a  contract  of 
suretyship,  strictly,  and  not  of  indemnifying  insurance,  in  the  ex- 
pansion of  the  modern  contrivance  of  organizing  incorporated  com- 
panies to  furnish  a  guaranty  of  fidelity,  these  contracts  naturally  took 
the  form  of  a  bond,  as  these  do,  rather  than  that  of  a  policy  of  insur- 
ance. But  as  to  this  subject  matter  of  indemnity,  as  well  as  to 
the  multitude  of  others  formerly  covered  by  bonds  to  which  the 
principle  of  insurance  is  being  so  comprehensively  applied,  the  gen- 
eral object  is  that  of  protection  as  broad  at  least  as  that  afforded 
by  the  old-fashioned  bond,  the  form  of  which  as  been  assumed,  and 
for  which  the  modern  contrivance  is  intended  to  be  a  sulstitute. 
Marine,  fire,  or  life  insurance  against  the  destructive  forces  of  nature 
is  not  quite  the  same  thing  as  an  insurance  against  the  dangers  of 
dishonesty;  and,  the  risk  being  of  an  entirely  different  nature,  tiie 
courts  must  interpret  the  contract  in  view  of  this  diffeiom-e,  ajiply- 
ing  the  words  used  to  the  purpose  of  covering  tlie  peculiarities  of 
the  risk  assumed  on  the  one  hand,  and  on  the  other  intended  to  be 
discarded  or  shifted  to  others.  And  if  these  new  contracts,  whatever 
tlieir  form,  are  to  bo  turned  into  contracts  of  insurance,  the  courts 
will  be  careful  not  again  to  perplex  themselves  with  regrettalde  tech- 
nicalities of  law  sucli  as  have  sometimes  crept  into  the  older  con- 
trails of  iiT^urMme,  and  have  required  statutes  for  their  removal.  In 
marine,  fire,  and  life  insurance,  it  is  not  an  unreasonable  assumption 
tliat  tlie  owner  knows  more  intimiitely  than  others  can  know  the  con- 
ditions which  are  uiaterial  to  the  risk  assumed,  and  it  is  therefore 
not   unreasonable  to   require   him   to   disclose  those  conditions  to  the 
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insurer,  and  to  hold  him  strictly  to  that  duty.  But  in  an  insurance 
like  this  the  insurer  and  the  insured  deal  at  arm's  length  with  each 
other,  and  upon  a  plane  of  equal  opportunity  for  information.  In- 
deed, the  risk  does  not  depend  so  much  on  conditions  of  fact  as  upon 
a  mere  iudgment  about  human  character  in  the  subject  of  the  insur- 
ance— his  individuality  of  moral  qualities.  About  this  the  insurer 
can  inform  himself,  and  the  insured  is  not  presumed  to  know  any- 
thing, as  in  the  case  of  the  owner  of  a  property  or  a  life  that  has 
been  insured.  Hence  it  is  not  unreasonable  to  hold  the  insurer  to 
his  risk  in  the  broadest  sense  that  is  required  to  indemnify  the  as- 
sured for  any  loss  by  dishonesty  which  falls  within  the  employment 
of  the  person  whose  honesty  is  guaranteed,  and  to  permit  no  escape 
except  by  lines  of  retreat  or  avenues  of  deliverance  clearly  defined, 
well  marked,  and  mutually  understood  as  part  of  the  contract,  evi- 
denced by  the  use  of  unambiguous  language  for  that  purpose.  It 
would  be  contrary  to  public  policy  to  inconsistently  allow  the  protec- 
tion afforded  by  this  new  insurance  to  the  vast  business  interests 
of  the  country,  in  public  administration,  as  elsewhere,  to  be  endan- 
gered by  any  lesser  indemnity  than  that  of  the  old  form  by  bond, 
which  is  being  rapidly  displaced,  the  new  contracts  being  offered  by 
the  companies  as  superior  to  the  old  in  safety.  The  courts  should  in- 
te-prct  them  with  a  view  of  accomplishing  what  the  companies  propose 
to  secure,  by  adhering  strictly  to  the  rule  we  have  quoted  in  the 
language  of  Mr.  Justice  Jackson."  The  quotation  from  Justice 
Jackson  is  from  Imperial  Fire  Ins.  Co.  v.  Coos  County,  151  U.  S. 
452,  463,  14  Sup.  Ct.  Eep.  379,  38  L.  ed.  231,  and  is  this:  "But  the 
rule  is  equally  well  settled  that  contracts  of  insurance,  like  other 
contracts,  are  to  be  construed  according  to  the  sense  and  meaning 
of  the  terms  which  the  parties  have  used;  and,  if  they  are  clear  and 
unambiguous,  their  terms  are  to  be  taken  and  understood  in  their 
plain,  ordinary,  and  popular  sense."  See  this  case  in  Guarantee  Co. 
V.  Mechanics'  Sav.  Bank  etc.  Co.,  183  U.  S.  402,  22  Sup.  Ct.  Rep. 
124,  46   L.   ed.   253. 

c.  Commencement,  Duration,  and  Termination  of  Liability. 
1.  Commencement  of  the  Risk. — If  a  bond  guaranteeing  the  fidel- 
ity of  an  employe  recites  that  it  was  made  July  1,  1S91,  and  that  it 
was  for  a  period  ending  July  1,  1892,  and  an  indorsement  on  the 
back  states  that  these  are  the  dates  of  the  contract  and  of  its  ex- 
piration, the  premium  received  coveiing  one  year,  while  the  bond 
is  dated  July  10,  1891,  the  bond  is  in  effect  from  Julv  1,  1891,  re- 
gardless of  evidence  as  to  when  it  was  accepted:  Supreme  Council 
of  Catholic  Knights  v.  Fidelity  and  Casualty  Co.,  63  Fed.  48.  In 
Aetna  Life  Ins.  Co.  v.  American  Surety  Co.,  34  Fed.  291,  the  bond 
of  an  insurance  agent  bore  date  June  15,  1S84,  but  was  not  delivered 
to  and  accepted  by  the  insurance  company  until  July  29th.  The 
certificate  as  to  the  agent's  character,  previously   submitted  to   the 
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secretary  of  the  company,  contained  a  blank  to  be  filled  in  by  him 
to  show  wh-en  the  bond  was  to  be  dated.  He  wrote  in  this  blank 
"June  15  or  June  16,  1884."  The  bond  itself  recited  that  it  was 
executed  June  15,  1884,  and  was  given  in  consideration  of  a  premium 
for  the  term  of  twelve  months  ending  June  15,  1885.  It  was  held, 
under  this  state  of  facts,  that  surety's  liability  on  the  bond  ac- 
crued, bv  relation,  as  of  its  date. 

In  Hall  V.  United  States  Fidelity  etc.  Co.,  77  Minn.  24,  79  X.  W. 
590,  an  employer  applied  for  insurance  without  delay,  and  the  next 
day  the  fidelitv  and  guaranty  company  executed  a  temporary  con- 
tract across  the  face  of  which  was  written,  "Subject  to  result  of 
investigation."  It  was  contended  that  this  writing  converted  what 
would  otherwise  be  a  contract  into  a  mere  proposal  for  one,  to  be- 
come binding  on  the  fidelity  company  only  in  ease  the  investigation 
proved  satisfactory.  But  the  court  declined  to  so  hold,  and  construed 
the  words,  "subject  to  result  of  investigation,"  as  merely  giving 
the  company  the  right  to  cancel  the  contract  on  further  investiga- 
tion, and  thereby  exempt  itself  from  liability  after  notice  of  the 
cancellation. 

Of  course,  where  a  bond  is  construed  to  guarantee  the  faithful  and 
honest  discharge  of  his  duties  by  an  employe  from  and  after  its 
date,  the  insurer  cannot  be  held  liable  for  any  breach  of  duty  or 
misfeasance  on  the  part  of  the  employe  which  occurred  before  the 
bond  was  executed:  Dorsey  v.  Fidelity  and  Casualty  Co.,  98  Ga.  456, 
25  S.  E.  521. 

2.  Duration  and  Termination  of  Risk.— A  stipulation,  in  a  bon.l 
guaranteeing  the  fidelitv  of  an  employe,  limiting  the  risk  to  a  los.s 
sustained  and  discovered  during  the  continuance  of  the  bond,  and 
within  six  months  from  the  employe  ceasing  to  be  in  the  service, 
does  not  bind  the  guaranty  company  for  a  loss  discovered  more  than 
six  months  after  the  expiration  of  the  bond,  whether  or  not  the 
employe  has  then  quitted  the  service:  Guarantee  Co.  v.  ^Vfechanics' 
Snv.  Bank  etc.  Co.,  80  Fod.  7G6.  Whero  the  fidelity  of  a  b:ink 
cnshier  is  guaranteed,  the  six  months  from  "the  death  or  (lisini?;sal 
or  retirement  of  the  employe  from  the  service  of  the  employer." 
witliin  which  his  dishonesty  must  be  discovered  in  order  to  hold  the 
insurer  liable,  does  not  commence  to  run  prior  to  the  appointment 
and  qualification  of  a  receiver  for  the  bank,  if  it  does  then,  although 
prior  tliereto  the  Imnk  suspended  business,  and  an  investigation  liy 
the  examiner  coiiinienceil,  during  which  time  the  eiiijiloye  ceased  to 
]K;rf(irni  liis  ordinary  duties  as  cashier:  American  Suretv  Co.  v. 
Pauly,  170  U.  S.  133,  18  Sup.  Ct.  Rep.  552,  42  L.  ed.  977.,  If  tlio 
contract  of  idemnity  limits  the  liability  of  the  insurer  to  sucli 
losses  as  occur  during  the  continuance  of  the  contract,  and  are  dis- 
covered during  sn<^h  f^ontinuance,  and  within  six  months  after  tin; 
death,  dismissal,  or  retirement  of  the  employe,  at  the  expiration  of 
the   year  for  which   insurance   is   given,   the   liabilitv   of   the   insurer 
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ceases  as  to  an  undiscovered  loss  caused  by  an  employe,  ■who  still 
remained  in  the  position  in  -which  his  fidelity  was  guaranteed,  al- 
though subsequently  he  died,  and  the  loss  was  not  discovered  within 
six  months  thereafter:  Florida  Cent.  etc.  B.  K.  Co.  v.  American  Surety 
Co.,  99  Fed.  674. 

Where  a  bank  employe's  bond  provides  that  any  claim  thereunder 
shall  embrace  and  cover  only  acts  and  defaults  committed  during  its 
currency,  and  within  twelve  months  next  before  the  time  of  dis- 
covering the  act  or  default  upon  which  the  claim  is  founded,  the 
bond  does  not  cover  a  default  committed  more  than  twelve  months 
previous  to  its  discovery,  which  would  have  been  discovered  within 
a  year  from  its  commission  but  for  the  act  of  the  employe  in  falsify- 
ing the  books:  Fidelity  and  Casualty  Co,  v.  Consolidated  Xat.  Bank, 
71   Fed.   116. 

d.  Validity  of  Contract — Public  Policy. — It  was  urged  in  Fidelity 
and  Casualty  Co.  v.  Eickhoff,  63  Minn.  170,  56  Am,  St.  Eep.  464,  65 
N.  W.  351,  30  L.  E.  A.  586,  that  a  contract  guaranteeing  the  honesty 
of  employes  is  against  public  policy.  The  employe  involved  in  that 
case  was  in  the  service  of  a  grain  elevator  company.  The  court  said: 
"The  second  point  urged  is,  that  a  contract  guaranteeing  the  honesty 
of  employes  is  void  as  being  against  public  policy;  that  it  is  the 
duty  of  all  employers  dealing  with  the  general  public  to  employ  hon- 
est agents;  that  the  effect  of  such  a  contract  as  set  out  in  the  com- 
plaint is  to  make  it  a  matter  of  indifference  to  an  elevator  company 
whether  it  employs  honest  or  dishonest  agents  to  deal  with  the 
patrons  of  the  elevator.  There  is  nothing  whatever  in  this  objection. 
The  same  principle  is  involved  in  every  bond  exacted  from  a  public 
officer  or  a  private  agent  as  security  for  the  faithful  performance 
of  his  duty.  And  it  is  wholly  immaterial  whether  the  guarantor  is 
a  private  person  or  an  incorporated  guaranty  insurance  company. 
The  advantages  of  the  latter  over  the  former  mode  of  insurance,  if 
properly   conducted,   are  very   apparent." 

e.  Signature  of  the  Employe. 
1.  Necessity  of  Employe  Signing  Bond.— If  a  bond  for  the  in- 
demnity of  an  employer  against  the  dishonesty  of  his  employe''  stipu- 
lates that  it  is  essential  to  the  validity  of  the  contract  that  tlie 
emi)loye  sign  the  bond,  the  bond  is  not  binding  on  the  obligor  unless 
so  signed:  Ignited  States  Fidelity  etc.  Co.  v.  Ridgley  (Xcb.),  97 
N.  W.  S36;  Blackmore  v.  Guarantee  Co.,  71  Fed.  363.  And  tlie  bond 
is  invalid  notwithstanding  subsequent  renewals  by  renewal  receipts 
declared  to  be  suVtject  to  all  covenants  and  conditions  contained  in 
thie  original  bond:  Union  Cent.  Life  Ins.  Co.  v.  United  States  Fidelitv 
etc.  Co.  (^Id.),  58  Atl.  437.  The  waiver  of  this  condition  by  the  ob- 
ligor in  retaining  premiuivs  paid,  or  by  constituting  tlie  emplove,  in 
delivering  the  bonil  to  him,  its  agent  with  authoritv  to  waive  the 
signature,  is  considered  in  the  above-cited  Nebraska  case.     In  Proe- 
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tor  Coal  Co.  v.  "United  States  Fidelity  etc.  Co.,  124  Fed.  429,  the 
guarantor,  by  receivings  premiums  for  two  renewals  of  a  bond,  with 
knowledge,  is  held  estopped  to  deny  its  validity  on  the  ground  that 
the   emplove   did   not  sign  the  bond. 

2.  Effect  of  His  Signing  Bond. — When  a  surety  company  agrees 
to  indemnify  an  employer  against  loss  arising  from  the  dishonesty 
of  an  employe,  and  the  employe  unites  in  the  bond  for  the  purpose 
of  assenting  to  the  terms  thereof  and  of  covenanting  to  indemnify 
the  surety  company,  the  bond  is  not  a  joint  obligation,  and  an  action 
thereon  lies  against  the  surety  alone  without  the  joinder  of  the 
employe:  American  Bonding  Co.  v.  Milwaukee  Harvester  Co.,  91  Md. 
733,  48  Atl.  72;  Guarantee  Co.  v.  Mechanics'  Sav.  Bank  etc.  Co.,  80 
Fed.  766. 

f.  Renewal  Bonds. — Where  fidelitv  insurance  contracts  are  re- 
newed, it  has  boon  held  in  several  cases  that  the  renewals  do  not 
operate  as  a  continuing  contract,  but  that  each  renewal  is  a  separate 
and  distinct  obligation:  De  Jernette  v.  Fidelity  and  Casualty  Co.. 
17  Ky.  Law  Eep.  1088,  33  S.  W.  828;  Proctor  Coal  Co.  v.  United 
States  Fidelity  etc.  Co.,  124  Fed.  424.  But  see  the  principal  case, 
ante,  p.  765.  A  renewal  may  be  vitiated  by  the  fact  that  when  it 
was  procured  by  the  president  of  the  insured  corporation  he  knew, 
but  did  not  disclose  to  the  surety  company,  that  the  employe  was 
at  the  time  a  defaulter:  National  Bank  v.  Fidelity  and  Casualty  Co., 
89  Fed.  819.  But  see  Remington  v.  Fidelity  and  Deposit  Co.,  27 
Wash.  429,  67  Pac.  989,  where  a  statement  by  an  employer,  made  in 
good  faith  in  procuring  an  extension  of  insurance,  that  tjie  accounts 
of  the  employe  had  been  examined  and  found  correct,  when  the  de- 
falcation was  such  as  to  require  an  expert  to  discover,  is  held  to 
be  a  representation  of  fact  and  not  a  warranty  of  the  truth  thereof: 
See,  too.  Guarantee  Co.  v.  Mechanics'  Sav.  Bank  etc.  Co.,  SO  Fed. 
766,  776;  "Statements  Relative  to  Accounts  of  Employe,"  post. 

II.  Warranties,  Representations,  and  Concealment. 
a.  In  General. — In  suits  upon  ordinary  insurance  policies,  "it  is 
held  universally  that  statements  made  by  the  insured,  to  constitute 
warranties,  must  enter  into  and  form  a  part  of  the  contract  itself; 
and,  where  they  are  contained  in  the  application,  they  are  always 
construed  as  representations,  unless,  ])y  the  express  provisions  of  the 
]iolicy,  the  application  is  made  a  part  thereof,  and  the  intent  is  mani- 
fest to  give  them  the  effect  of  warranties.  Besides,  as  warranties 
ii.ust  be  litcrallv  fulfilled,  the  courts  have  always  manifested  a  strong 
indisposition  to  regard  any  statement  made  by  the  insured  as  a  war- 
ranty, unless  such  was  the  obvious  purpose  of  the  parties":  ^Mis- 
souri  etc.  Trust  Co.  v.  German  Nat.  Bank,  77  Fed.  117,  where  those 
]>rineiples  are  applied  in  "a  suit  on  a  policy  of  fidelity  insurance,  the 
statement    in    question    having   been   made   in    respect   to   the   amount 
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of  the  employe's  indebtedness  to  his  employer,  and  being  found  in 
the  application  only. 

The  person  insured  in  a  policy  of  fidelity  insurance  is  not,  perhaps, 
held  strictly  to  the  duty  of  disclosing  all  conditions  material  to  the 
risk,  as  in  the  case  of  ordinary  insurance,  because  the  insured  and 
the  insurer  stand  upon  a  plane  of  equal  opportunity  for  informa 
tion:  Guarantee  Co.  v.  Mechanics'  Sav.  Bank  etc.  Co.,  80  Fed.  766 
773,  But  see  this  case  in  Guarantee  Co.  v.  Mechanics'  Sav.  Bk.  Co. 
183  U.  S.  402,  22  Sup.  Ct.  Eep.  124,  46  L.  ed.  253.  Consult,  also,  Su 
preme  Council  Catholic  Knights  v.  Fidelity  and  Casualty  Co.,  63  Fed 
48;  Bank  of  Toronto  v.  St,  Lawrence  Fire  Ins.  Co.,  Kap.  Jud.  Que 
19  C.  S.  434;  Globe  Sav.  &  Loan  Co.  v.  Employers'  etc.  Assur.  Corp 
13   Man.   Eep.   531. 

"b.  Materiality  and  Truth  of  Statements. — Answers  as  to  whether 
an  employe  has  applied  for  insurance  to  other  indemnity  companies 
and  been  rejected,  are  material,  and  if  false,  and  made  with  a  knowl- 
edge of  their  falsity,  the  insurance  is  vitiated:  Imperial  Bldg.  etc. 
Co.  v.  United  States  Fidelity  etc.  Co.,  23  Ohio  Cir.  Ct.  Kep.  213.  But 
statements  made  by  one  director  of  a  corporation  to  another  in  re- 
gard to  the  "habits"  of  an  employe  are  properly  excluded  as  evi- 
dence, when  the  kind  of  habits  referred  to  is  not  disclosed:  Perpetual 
Bldg.  etc.  Assn.  v.  United  States  Fidelity  etc.  Co.,  118  Iowa,  729,  92 
N.  W.  686. 

A  written  statement  by  employers  to  the  obligor  in  a  bond  of  in- 
demnity against  the  dishonesty  of  their  employe,  to  the  effect  that 
they  will  invariably  apply  certain  cheeks  to  his  action,  which  the 
parties  expressly  agree,  by  the  statement  itself  and  the  bond,  shall 
be  the  basis  of  the  latter,  and  a  condition  precedent  to  a  recovery 
upon  it,  is  of  the  nature  of  a  warranty,  and  a  failure  to  comply  with 
the  promise  it  contains  is  fatal  to  an  action  upon  the  bond:  Kice  v. 
Fidelity  and  Deposit  Co.,  103  Fed.  427. 

The  statement  "eighty-five  dollars  per  month  as  salary  or  com- 
missions," in  answer  to  a  question  as  to  the  compensation  received 
by  an  employe  for  his  services,  contained  in  an  application  for  a 
fidelity  bond,  is  not  false,  if  the  employe  receives  ten  dollars  a  week 
in  cash,  the  use  of  a  flat  worth  twenty  dollars  a  month,  and  two  and 
one-half  per  cent  commission  on  one  thousand  dollars  rent  colleetcl 
by  him  monthly:  City  Trust  etc.  Co.  v.  Lee,  204  111.  69,  68  X.  E. 
485. 

c.  Misrepresentations  not  Fraudulently  Made. — According  to  War- 
rent  Deposit  Bank  v.  Fidelity  and  Deposit  Co.,  25  Ky.  Law  Rep.  2S9, 
74  S.  W.  1111,  misrepresentations  made  in  an  application  for  fidelity 
insurance  as  to  matters  material  to  the  risk  avoid  the  bond  whether 
or  not  they  are  fraudulent.  See,  also,  Sullivan  v.  Fraternal  etc.  In- 
demnity Co.,  73  N.  Y.  Siipp.  1094,  36  Misc.  Eep.  57S.  But  where  an- 
swers are  made  by  an  employer  to  the  best  of  his  knowledge  and  be- 
lief, though  it  is  stipulated  that  answers  to   questions  contained  in 
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the  application  shall  be  ■warranties,  the  surety  company  must  show 
that  they  were  knowingly  false,  in  order  to  escape  liability  on  the 
bond:  Mechanics'  Sav.  Bank  etc.  Co.  v.  Guarantee  Co.,  68  Fed.  459. 
But  see  this  case  in  1S3  U.  S.  402,  22  Sup.  Ct.  Eep.  24,  46  L.  ed.  253, 
and  see,  also,  "Statements  Relative  to  Accounts  of  Employe,"  post. 
It  will  be  noted  that  in  the  principal  case,  ante,  p.  765,  it  is  held 
that  a  statute  declaring  that  no  misrepresentation  or  warranty  shall 
bo  deemed  material  or  affect  the  contract  of  insurance,  unless  made 
with  an  intent  to  deceive,  or  unless  the  matter  represented  increases 
the  risk,  applies  to  fidelity  insurance  contracts. 

d.  Representations  by  President  of  Insured  Corporation. — A  bond 
of  indemnity  against  the  dislionosty  of  a  bank  cashier  is  not,  ac- 
cording to  American  Surety  Co.  v.  Pauly,  170  U.  S.  133,  18  Sup.  Ct. 
Kep.  552,  42  L.  ed.  977,  rendered  void  by  the  fraudulent  misrepre- 
sentations and  concealments  of  the  president  of  the  bank,  made  to 
enable  the  cashier  to  qualify  for  his  position,  when  the  procuring  of 
the  bond  was  no  part  of  the  business  of  the  bank,  nor  within  the 
scope  of  the  duties  imposed  upon  tlie  president.  See,  also,  Fidelity 
&  Casualty  Co.  v.  Gate  City  Nat.  Bank,  97  Ga.  6o4,  54  Am.  St.  Eep. 
440,  25  S.  E,  392,  33  L.  R.  A.  821.  However,  in  Warren  Deposit  Co. 
V.  Fidelity  &  Deposit  Co.,  25  Ky.  Law  Rep.  289,  74  S.  W.  1111,  it 
is  held  that  when  a  bank  accepts  the  action  of  its  president  in  ob- 
taining a  bond  for  the  fidelity  of  its  cashier,  it  must  be  considered 
as  assenting  to  the  condition  of  the  bond  to  the  effect  tliat  represen- 
tations made  by  the  president  in  respect  to  the  duties  and  accounts 
of  tlie  cashier  constitute  a  part  and  form  the  basis  of  the  contract.  The 
Kentucky  court,  commenting  on  the  above-cited  United  States  case, 
savs;  "We  cannot  regard  the  case  of  American  Surety  Co.  v.  Pauly, 
17tl  U.  S.  133,  18  Sup.  Ct.  Rep.  552,  42  L.  ed.  977,  as  announcing  a  dif- 
ferent rule  from  the  above.  In  that  case  it  was  shown  tliat  the  jires- 
ident  of  the  1  ank,  who  made  the  representations  as  to  the  character, 
etc.,  of  its  casliier,  was  in  collusion  with  the  cashier  to  loot  the  bank, 
and  that  these  statements  were  but  a  step  toward  consummating 
thar  end.  It  would  scarcely  need  such  eminent  authority  to  sustain 
the  conclusion  that,  when  an  agent  steps  aside  from  the  duty  en- 
joined by  his  position  to  commit  a  fraud  upon  his  principal,  his 
representations  and  acts  in  that  affair  arc  not  those  of  his  principal," 
citing  Guarantee  Co.  v.  ^Mechanics'  Sav.  Bank  etc.  Co.,  183  U.  S. 
4nL',  ■_'2  Sup.  Ct.  Rep.  124,  4G  L.  ed.  253;  American  Credit  lu'lenmity 
Co.  V.  Wood,  73  Fed.  81;  Rice  v.  Fidelity  &  Deposit  Co.,  1U3  Fed. 
427. 

e.  Statements  Relative  to  Accounts  of  Employe. — A  promissory 
statement  by  an  assured,  which  is  made  a  part  of  a  contract  of  fiilelity 
insurance,  that  he  will  make  a  monthly  comparisdn  and  verification 
of  cash  in  the  liands  of  his  agent,  against  wliose  dishonesty  the 
iiisurance  is  given,  lo  ascertain  whether  the  cash  corresjionds  with 
the   balance    that    should    be    there    according   to   his    accounts,   is    in 
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effect,  a  warranty,  which  the  assured  is  bound  to  fulfill  in  substance 
and  according  to  its  meaning:  Hunt  v.  Fidelity  &  Casualty  Co.,  99 
Fed.  242.  See,  too,  Wieder  v.  Union  Surety  etc.  Co.,  42  Misc.  Rep,  499, 
86  N.  Y.  Supp,  105.  Where  the  applicant  for  insurance  represents 
that  the  books  and  accounts  of  his  cashier  and  bookkeeper  will  be 
examined  daily,  and  the  applicant,  by  reason  of  his  absence,  fails  for 
four  days  to  comply  with  the  terms  of  the  agreement  in  this  respect, 
during  which  time  the  employe  absconds,  such  failure  releases  the 
surety  company  from  liability:  Young  v.  Pacific  Surety  Co.,  137  Cal. 
596,  70  Pac.  660. 

According  to  Sullivan  v.  Fraternal  etc.  Indemnity  Co.,  73  X.  Y. 
Supp.  1094,  36  Misc.  Eep.  578,  a  false  statement  made  in  an  appli- 
cation for  reinsurance  that  the  employe  has  always  kept  true  ac- 
counts and  made  prompt  returns,  is  not  a  part  cf  the  contract  of 
reinsurance  if  the  policy  does  not  so  make  it,  and  hence  is  not  a 
warranty;  but  it  is,  nevertheless,  as  a  false  statement  concerning  a 
material  matter,  a  defense  to  an  action  on  the  policy,  although  in- 
nocently made.  If  a  policy  stipulates  that  statements  theretofore 
or  thereafter  made  by  the  insured  relative  to  the  risk  shall  consti- 
tute a  part  and  form  the  basis  of  the  contract,  and  to  secure  a  re- 
newal of  the  policy  the  insured  certifies  that  the  books  and  accounts 
of  the  employe  have  been  examined  and  found  correct,  when  in  fact 
no  examination  has  been  made  for  nearly  a  year  prior  to  the  date 
certified,  and  the  employe  at  that  time  is  a  defaulter,  which  a  cursory 
examination  of  his  books  would  have  shown,  the  renewal  is  not  bind- 
ing on  the  insurance  company:  Carstairs  v.  American  Bonding  etc. 
Co.,  112  Fed.  620.     See,  in  this  connection,  "Eenewal  Bonds,"  ante. 

If  the  statement  of  the  president  of  a  corporation  to  a  surety 
company  that  the  accounts  of  an  employe  are  correct,  purports 
simply  to  be  his  statement  made  to  the  best  of  his  knowledge  and 
belief,  the  fact  that  at  the  time  the  auditing  committee  knew  of 
an  error  in  the  accoinits  does  not  relieve  the  surety  company  from 
liability:  Perpetual  Bldg.  etc.  Assn.  v.  Fidelity  &  Guaranty  Co..  118 
Iowa,  729,  92  N.  W.  686. 

The  law  requires  of  an  employer,  in  making  representations  as  to 
correctness  of  his  employe's  accounts  with  a  view  to  obtain  insurance, 
to  use  ordinary  care  to  ascertain  the  truth  of  liis  statements:  United 
States  Fidelity  etc.  Co.  v.  Blackley,  -5  Ky.  Law  Kep.  1271,  77  S.  W. 
709.  But  where  the  bond  of  a  bank  teller  requires  the  Lank  to 
"observe  all  due  and  customary  supervision  over  said  employe  for 
the  prevention  of  default,"  and  the  only  supervision  specifically 
callr^d  for  by  the  contract  is  a  quarterly  examination  of  the  books 
and  accounts  customarily  made  by  the  bank  on  its  own  account, 
and  a  report  of  known  speculations,  an  examination  such  as  was  the 
custom  to  iiia':e,  and  such  as  the  appointed  committee  considered 
adequate  for  the  bank's  protection,  satisfies  the  condition  of  the 
bond,    although   it    may    have    been    somewhat     loose     and     careless: 
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Me  hanics'  Sav.  Bank  etc.  Co.  v.  Guarantee  Co.,  68  Fed.  459.     But 
see  this  case  in  1S3  U.  S.  402,  22  Sup.  Ct.  Eep.  124,  46  L.  ed.  253. 

III.     Duties  of  the  Agent  or  Employ^. 

a.  Statements  and  Concealment  Concerning. — Statements  made 
by  an  employer  in  support  of  his  employe's  application  for  a  bond, 
as  to  the  nature  of  the  duties  of  the  employe,  the  extent  of  his 
authority,  and  the  like,  are  in  the  nature  of  warranties,  and  a  breach 
thereof  may  avoid  the  bond:  United  States  Fidelity  etc.  Co.  v. 
Eidghy  (Neb.),  97  N.  W.  836.  And  if  an  officer  of  a  corporation 
w".  c.^e  fidelity  is  guaranteed  sustains  relations  to  the  corporation 
other  than  those  disclosed  by  its  statement  on  which  the  bond  wag 
given,  which  were  essentially  different  and  involved  the  receipt 
and  expenditure  of  the  employer's  money,  the  failure  to  disclose 
such  relations  con^^titutes  a  defense  to  the  surety  company  in  an 
action  on  the  bond:  Issaquah  Coal  Co.  v.  United  States  Fidelity  etc. 
Co.,   126  Fed.  89. 

b.  Duties  Covered  by  Bond. — A  bond  indemnifying  an  employer 
against  losses  sustained  by  any  act  of  fraud  or  dishonesty,  amounting 
to  larceny  or  embezzlement,  perpetrated  by  an  employe  in  the  dis- 
charge of  his  duties  as  bookkeeper,  or  in  other  positions  he  might 
be  called  on  to  fill,  covers  a  loss  suffered  by  the  fraudulent  act  of  the 
employe  in  raising  checks  which  it  was  his  duty  to  fill  out,  whether 
thit  duty  had  reference  to  his  position  as  bookkeeper  or  to  any  other 
position  in  the  servire  of  his  employer:  Champion  Tee  etc.  Co.  v. 
American  Bonding  etc.  Co.,  25  Ky.  Law  Rep.  239,  75  S.  W.  197. 

c.  Effect  of  Change  in  Duties. — If  a  fidelity  company  binds  itself 
to  m;ike  good  to  a  liank  such  loss  as  it  may  sustain  through  the  fraud 
or  ilishoiiesty  of  an  euiploye  in  connection  with  his  duties  as  receiv- 
injr  teller,  or  the  duties  to  which  he  may  subsequently  be  appointed, 
and  aftoiward  he  is  appointed  assistant  cashier,  in  which  capacity 
he  1  rings  L  ss  to  the  bank,  the  company  is  as  much  surety  for  liiin 
in  the  latter  capacity  as  in  the  former,  and  must  make  good  its 
lo-aes:  Fidelity  &  Casualty  Co.  v.  Gate  City  Nat.  Bank,  97  Ca.  634,  54 
Am.  St.  Eep.  440,  25  S.  E.  392,  33  L.  E.  A.  h21.  In  Sun  Life  Lis.  Co. 
V.  United  States  Fidelity  etc.  Co.,  130  N.  C.  129,  40  S.  F.  975,  it  is 
held.  Justice  Douglas  dissenting,  that  when  a  new  contract  between 
an  cuijdoyer  and  his  enijiloye  increases  the  hitter's  responsibilities, 
S'lch  contrai-t  rele-'ses  a  fid'  I'ty  company  from  its  oli'i^ation  on  the 
enip'oye's  bond.  See,  too.  Globe  Sav.  &  Loan  Co.  v.  l-^niployers  etc. 
A-siir.   Co.,  13   Man.  Eep.  531. 

IV.  Unfaithful  and  Dishonest  Conduct  of  the  Employe. 
a.  Knowledge  of  and  Condonation  by  Employer. — "When  a  bond 
is  condii  ione.i  that  if  the  enijiloyer  shall,  \\itliont  the  consent  of 
the  surety  comjiany,  intrust  his  employe  -.vith  money  after  lia\ing 
disc  i\ereil  any  ;ict  of  dishonesty,  the  1  ond  shall  become  void,  the 
retei'.tion  of  the  eiiiriloye  in  a  jiosition  of  trust  after  cliscoveriiifr  his 
dishoni'stv     is   at   the   risk   of  tlie   eun>lover,   and    he   cannot   hold   the 
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surety  company  liable  for  defalcations  that  cciir  after  the  discovery 
and  before  notice  to  the  company:  Eemington  v.  Fidelity  &  Deposit 
Co.,  27  Wash.  429,  67  Pac.  9S9;  Phillips  v.  Foxall,  L.  E,  7  Q.  B.  666. 

A  stipulation  in  a  lond  that  it  shall  le  void  if  the  employer  shall 
condone  the  acts  of  a  dishonest  employe,  or  make  any  settlement  with 
him  for  any  loss  under  the  bond,  is  not  violated  by  the  employer 
accepting  money  and  property  turned  over  by  the  employe  in  part 
payment  of  an  indebtelness  due  on  his  defalcation,  when  the  pay- 
ment is  not  accepted  with  the  intention  of  condoning  the  offense, 
and  is  used  to  reduce  the  amount  claimed  from  the  surety  com- 
pany: Remington  v.  Fidelity  &  Deposit  Co.,  27  Wash.  429,  67  Pac. 
989.  Ard  a  voluntary  conveyance  of  property  to  an  employer  by  an 
employe  who  has  misappropriated  funds,  with  the  request  that  it 
should  be  applied  to  the  first  items  of  indebtedness,  does  not  consti- 
tute a  settlement  discharging  the  surety:  Perpetual  Bldg.  etc.  Assn. 
v.  United  States  Tidelity  etc.  Co.,  118  Iowa,  729,  92  N.  W.  686. 

b.  Imputed  Knowledge — Constnictive  Notice, — Although  a  con- 
tract binding  a  fidelity  company  to  make  good  to  a  bank  any  loss 
sustained  through  the  fraud  or  dishonesty  of  its  assistant  cashier, 
may  require  the  lank,  upon  discovering  him  to  be  untrustworthy, 
to  give  prompt  notice  thereof  to  the  company,  yet,  where  there  is 
nothing  in  the  contract  requiring  the  bank  to  exercise  any  degree  of 
diligence  in  watching  or  inquiring  into  his  actions,  to  save  the  com- 
pany from  loss,  the  knowledge  of  the  bank's  cashier  of  fraud  or  dis- 
honesty or  misconduct  on  the  part  of  the  assistant  cashier  is  not 
imputable  to  the  lank  itself.  The  doctrine  of  constructive  notice 
has  no  application  to  such  a  transaction,  and  the  bank  is  bound  to 
impart  only  actual  knowledge  on  its  part:  Fidelity  &  Casualty  Co. 
V.  Gate  City  Nat.  Bank,  97  Ga.  6St,  54  Am.  St.  Rep.  440,  25  S.  E. 
392,  33  L.  R.  A.  821.  See,  further,  "Representations  Made  by  Pres- 
ident of  Insured  Corporation,"  ante. 

c.  Evidence  of  Honesty  or  Dishonesty. — When  an  employe  is 
charged  with  fraud  or  dishonesty  in  the  management  of  funds  in- 
trusted to  his  care,  the  intent  with  which  he  acted  may  be  shown 
by  his  decl  .rations,  conduct,  and  accounts  in  regard  thereto:  Clifton 
Mfg.  Co.  V.  United  States  Fidelity  etc.  Co.,  60  S.  C.  128,  33  S.  E. 
790.  Whore  one  person  alone  is  charged  with  the  duty,  in  his  em- 
ployment, of  receiving  and  disbursing  funds  and  keeping  the  books 
of  account,  and  the  books  show  the  receipt  of  funds  of  which  there  is 
no  account  of  disbursement,  and  there  is  in  fact  a  deficiency  shown 
by  the  books  to  exist,  the  legal  presumption  is  that  the  person  whose 
duty  it  was  to  receive  the  funds  did  in  fact  receive  tliem,  and, 
no  explanafon  being  made,  that  he  dishonestly  appropriated  them  to 
his  own  use:  Guarantee  Co.  v.  Mutual  Bldg.  etc.  Assn.,  57  111.  A  pp. 
254. 

A   nonsuit    in   an    action    on   a   bond    given    to   secure    an    cmi)loyor 
against   loss  by  reason   of  conduct   of  an  employe   amounting  to   lar- 
ceny  or   emb.ezzlement,   is   properly   entered    if   there    is   no    evidence 
Am.   St.  Rep.,   Vol.   100—50 
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to  show  that  the  employe  personally  received  goods  shipped  to  him, 
or  that  they  had  come  under  his  actual  control,  or  that  he  had  re- 
ceived the  proceeds  of  their  sale:  Eeed  v.  Fidelity  &  Casualty  Co., 
189  Pa.  St.  596,  42  Atl.  294. 

d.  Speculation  by  Employe. — When  the  president  of  a  bank  knows 
that  a  corporation  insuring  it  against  the  dishonest  acts  of  an  em- 
ploye regards  the  engagement  in  speculation  by  an  employe  as  un- 
favoralle  to  the  risk,  and  is  informed  that  the  employ^  is  engaged 
in  spei'ubition,  a  statement  by  the  president  that  he  docs  not  know 
or  has  not  heard  of  anything  unfavorable  in  relation  to  the  employe's 
habits,  or  of  any  matters  in  respect  to  him  whi;'h  it  is  deemed  ad- 
visalilc  for  the  corporation  to  investigate,  is  a  misrepresentation: 
Guarantee  Co.  v.  Mechanics'  Sav.  Bank  etc.  Co.,  183  U.  S.  402,  22 
Sup.  Ct.  Eep.  124,  46  L.  ed.  253.  And  if  a  bond  indemnifying  a  bank 
against  loss  through  the  fraud  or  dishonesty  of  its  teller  contains  a 
stipulation  that  the  bank  shall  notify  the  surety  company  on  be- 
coming aware  of  the  teller  being  engaged  in  speculation  or  gambling, 
the  duty  of  the  bank  requires  it  to  give  such  notice  when  advised 
tliat  the  employe  is  speculating,  although,  while  confessing  the  fact 
of  speculation,  he  asserts  that  he  has  ceased  doing  so:  Guarantee  Co. 
V.  Mechanics'  Sav.  Bank,  etc.  Co.,  183  U,  S,  402,  22  Sup.  Ct.  Rep. 
124,  46  L.  ed.  253, 

e.     Larceny,   Embezzlement,    and   Conversion. 

1.  In  General. — In  a  bond  indemnifying  agains-t  loss  sustained  by 
an  eiiijdoyer  through  dishonesty  or  any  act  of  fraud  on  the  part  of 
an  employ^  amounting  to  larceny  or  omljezzlcmeut,  the  words  "lar- 
ceny or  embezzlement  "  do  not  qualify  the  word  "dishonesty,"  and 
the  bond  guarantees  against  all  loss  by  dishonesty  and  fraud:  City 
Trust  etc.  Co.  v.  Lee,  20  4  111.  69,  68  X.  E.  -1S5.  An  employer  is  not 
required  to  introduce  sueli  proof,  in  an  action  on  a  bond  insuring  him 
against  larceny  or  embezzlement  by  his  employ^,  as  would  convict 
llie  hitter  of  the  crime  of  larceny  or  embezzlement  as  defined  by  the 
law  ef  the  commonwealth:  Champimi  Tee  etc.  Co.  v.  American  Bond- 
ing etc.  Co.,  25  Ky.  Baw  Bep.  21!!),  75  S.  W.  197.  Where  an  em- 
plo\-e  pays  over  to  his  enifiloyer  all  money  collected  by  him  during 
the  j.eriod  eoNered  by  a  boml,  but  dirtM'ts  that  a  part  tliereof  bo 
credited  on  other  accounts  owing  to  the  employer,  without  knowl- 
C'lge  on  the  p.'irt  of  tlie  eiiiployer  tliat  the  money  colhH'ted  from  cer- 
tain accounts  was  so  applied  to  the  jiayment  of  other  accounts  for 
whi'di  the  agent  was  also  resj)onsiVile,  this  amounts  to  a  fraudulent 
conversion  of  the  numev  collected  for  which  the  surety  coirpany  is 
lialilo  on  the  Imad:  American  Trending  etc,  Co.  v.  Milwaukee  Har- 
vester Co..  !il   AM.  7.';.^,  48  Atl.  72. 

2.  Prosecution  of  Employe. —  It  may  be  made  a  comlition  prece- 
dent to  a  right  of  action  nn  a  bonil  insuring  an  employer  against 
the    di-honesty    of    liis    emjijoye,    that    the   employer   shall,   on   the   re- 
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quest  of  the  insurer,  prosecute,  with  diligence,  the  employe  for  the 
crime  causing  the  loss  which  is  insured  against:  London  Guarantee 
Co.  V.  Fearnley,  L.  E.  5  App.  Cas.  911;  La  Canadienne  Compagnie 
D 'Assurance  Sur  La  Vie  v.  London  Guarantee  etc.  Co.,  9  Bap.  Jud. 
Que,  B.  E.  183;  16  Eap.  Jud.  Que.  C.  S.  78.  But  the  employer  may 
be  entitled  to  recover  on  the  bond  when  he  prosecutes  the  employe 
diligently,  notwithstanding  no  conviction  is  secured:  Union  Pac.  Tea 
Co.  V.  Union  Surety  etc.  Co.,  86  N.  Y.  Supp.  466,  43  Misc.  Eep.  50. 
And  the  insurance  company  will  be  responsible  for  the  expenses  of 
the  prosecution,  the  bond  so  stipulating,  incurred  by  the  employer 
as  to  crimes  committed  before  the  company  requests  the  employer 
to  carry  on  the  prosecution,  but  not  as  to  offenses  committed  after 
such  demand,  although  the  employer  is  unsuccessful  in  his  principal 
claim  against  the  company:  Globe  Sav.  etc.  Co.  v.  Employers'  Liabil- 
ity Assur.  Corp.,  15  Man.  Eep.  531. 

V.    Diligence  of  the  Employer  or  insured. 

The  obligor  in  a  fidelity  bond  is  not  released  from  responsibility, 
it  seems,  by  the  want  even  of  ordinary  diligence  and  prudence  on 
the  part  of  the  insured  in  lessening  the  risk,  when  there  is  no  ex- 
press stipulation  therefor.  Speaking  of  fidelity  bonds,  Justice  Ham- 
mond, in  Guarantee  Co.  v.  Mechanics'  Sav.  Bank  etc.  Co.,  80  Fed. 
766,  remarks:  "The  business  honesty  or  fidelity  insured  by  such  con- 
tracts as  these  is  not  that  kind  of  enforced  honesty  which  comes 
of  a  want  of  opportunity  to  be  dishonest,  but  that  which  is  to  be 
sturdy  enough  to  operate  for  safety,  spite  of  opportunity  and  temp- 
tation. That  is  the  only  kind  of  insurance  worth  the  premium  paid 
by  the  assured,  or  which  is  a  fair  consideration  for  the  risk  of  loss 
which  he  opens  under  the  protection  of  the  guaranty,  and,  in  the 
absence  of  evidence  to  the  contrary,  presumably  that  which  is  bar- 
gained for  in  each  instance;  a  kind  of  honesty  which  will  not  take 
advantage  of  lapses  of  watchfulness  to  construct  deceitful  appear- 
ances adjusted  to  familiar  traits  or  habits  of  carelessness  on  the 
part  of  the  employer,  perhaps  indulged  because  of  reliance  upon 
the  insurance  which  he  has  accepted  as  protection.  An  employer 
would  need  no  insurance  against  that  close  and  relentless  vigilance 
which  makes  stealing  impossible,  and  under  these  contracts  he  is 
bound  to  no  watchfulness  except  that  which  he  has  contracted  to 
use,  in  plain  words,  for  the  benefit  of  the  insurer.  The  old  form  of 
bond  and  security  was  usually  without  covenants  for  wntehfulness 
or  inspection  by  the  emjdoyer,  or  other  obligee,  and,  as  that  is  the 
highest  measure  of  liability  of  which  the  business  is  capable  it  is 
that  which  the  obligee  would  naturally  seek  for  his  protection  al- 
ways desiring,  presumably,  to  provide  by  some  such  guaranty  even 
against  his  own  negligence  and  careless  business  habits.  The  nature 
of  the  risk  forbids  the  idea  of  any  implied  or  general  limitations 
upon  the  guaranty  against  loss  by  dishonesty,  and,  in  our  judgment 
these   contracts   are   not   to   be   construed   as  imposing   any   by   mere 
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inforcnoe  of  an  understanding  between  the  parties  that  the  busi- 
ness will  be  conducted  with  either  ordinary  or  any  degree  of  dili- 
gence or  prudence  as  to  watchfulness.  The  insurer  gets  what  he 
contracts  for  in  respect  of  that,  and  nothing  more;  and  he  must 
provide  by  express  stipulation  for  even  ordinary  prudence  on  the 
part  of  the  insured  in  taking  measures  for  minimizing  or  lessening 
the  broad  risk  we  have  indicated  as  that  most  desirable  to  the  as- 
sured, and,  therefore,  that  which  is  intended  to  be  covered  by  the 
words  of  insurance  in  these  contracts,  except  so  far  as  the  'pro- 
visos and  conditions  hereinafter  contained'  shall  have  limited  that 
broad  liability.  Nothing  is  to  be  implied  not  necessarily  indicated 
by  the  words  used,  as  might  be  in  other  examples  of  insurance,  where 
the  relation  of  the  parties  and  the  character  of  the  risk  are  differ- 
ent, and  wliere  those  relations  properly  breed  implication  that  would 
imjiort  a  meaning  not  admissible  when  the  thing  guaranteed  is  so 
far  disassociated  from  any  duty  owing  by  the  assured  to  the  insurer 
as  we  find  in  the  sul)ject  matter  of  insurance  here."  But  see  this 
case  in  183  U.  S.  402,  22  Sup.  Ct.  Rep.  124,  46  L.  ed.  253;  and  con- 
sult in  this  connection,  Fidelity  &  Casualty  Co.  v.  Gate  City  Nat. 
Bank,  97  Ga.  634,  54  Am.  St.  Eep.  440,  25  S.  E.  392,  33  L.  R.  A.  821; 
Bank  of  Tarboro  v.  Fidelity  &  Deposit  Co.,  126  X.  C.  320,  S3  Am. 
St.  Rep.  682,  35  S.  E.  588;  128  N.  C.  366,  83  Am.  St.  Rep.  082,  58 
S.  E.  908;  the  principal  case,  ante,  p.  765;  Aetna  Life  Ins.  Co.  v. 
American  Surety  Co.,  34  Fed.  291, 

But  while  the  insured  may  not  be  bound  to  exercise  diligence  to 
discover  the  dishonesty  of  an  employe,  still  if,  in  exorcising  ordinary 
and  reasonable  prudence  and  care  in  giving  attention  to  matters  of 
which  he  is  advised  ho  could  not  fail  to  infer  tliat  the  employe  is 
a  defaulter,  he  may  lie  chargeable  with  knowledge  of  that  fact: 
National  Bank  v.  Fidelity  &   Casualty   Co.,  S9  Fed.  819. 

VI.     Giving  Notice  of  Loss  or  Dishonesty. 

A  comlition  in  a  lioiid  of  fidelity  insurance  that  claims  thereunder 
shall  be  made  as  soon  ;:s  practicable  after  the  loss  is  discovered, 
and  within  six  nionihs  after  the  bond  expires,  is  r(>garded  as  a  nia- 
tori.il  sti[iul  ition,  and  a  condition  precedent  to  recovering  on  the 
l)ond.  Tl:o  tact  that  the  surety  comjiaiiv  has  actual  notice  ot'  a  loss 
hiS  been  liold  not  to  excuse  the  insured  from  giving  notice  within 
the  specified  time:  California  Sav.  Paiik  v.  .American  Suretv  Co., 
87  Fed.  lis.  See,  also,  the  s  une  c;ise  in  82  Foil.  866.  Such  stipu- 
lations, however,  do  not  rrtider  it  necessary  that  the  assured  notify 
the  company  of  every  act  of  laches  or  ineniciency  on  the  part  of 
the  eiTiploy6  which  ultimately  may  create  a  loss  to  the  assured,  but 
only  that  notice  be  given  of  such  acts  as  may  create  a  loss  for  which 
the  company  is  re-ponsilde— a  loss  arising  from  fraud  or  dishon(\sty. 
]\rere  inefilci-npy  or  hudies,  consistent  with  integrity,  need  not  be 
comiiainicated:  Pacific  Fire  Ins.  Co.  v.  Pacific  Surety  Co.,  93  Cal.  7 
28    I'ac.   S42.     And    the   assured    is   not   required    to   give   notice   upon 
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mere  suspicion  of  dishonest  or  fraudulent  conduct,  but  is  entitled  to 
a  reasonable  time  for  investigation  in  order  to  ascertain  the  facts: 
Bank  of  Tarboro  v.  Tidelity  &  Deposit  Co.,  126  N.  C.  320,  83  Am. 
St.  Rep.  682,  35  S.  E.  588;  ]28  N.  C.  366,  83  Am.  St.  Eep.  682,  38 
S.  E.  908;  American  Surety  Co.  v.  Pauly,  170  U.  S.  1S3,  18  Sup.  Ct. 
Eep.  552,  42  L.  ed.  977. 

Immediate  notice  means  notice  within  a  reasonable  time,  with 
due  diligence  under  the  circumstances  of  the  particular  case  and 
without  unreasonable-  and  unnecessary  delay,  of  which  the  jury  or- 
dinarily are  the  judges:  Remington  v.  Fidelity  &  Deposit  Co.,  27 
Wash.  429,  67  Pac.  989;  American  Surety  Co.  v.  Pauly,  72  Fed.  470. 
This  is  the  well-established  rule  in  other  branches  of  insurance:  See 
Woodmen  Accident  Assn.  v.  Pratt,  62  Neb.  673,  89  Am.  St.  Rep.  777, 
87  N.  W.  546,  55  L.  R.  A.  291;  Ward  v.  Maryland  Casualty  Co.,  71 
N.  H.  262,  93  Am.  St.  Eep.  514,  51  All.  900;  Horsfall  v.  Pacific  Mut. 
Life  Ins.  Co.,  32  Wash.  132,  98  Am.  St.  Eep,  846,  72  Pac.  1028.  In- 
deed, more  latitude  is  allowed  the  assured  in  giving  notice  in  cases 
of  fidelity  insurance  than  in  the  other  forms  of  insurance.  "In  a 
case  of  fidelity  insurance,"  observes  Chief  Justice  Ladd  in  Perpetual 
Bldg.  etc.  Assn.  v.  United  States  Fidelity  etc.  Co.,  118  Iowa,  729, 
92  N.  W.  686,  "some  time  may  elapse  after  a  well-grounded  sus- 
picion before  the  employer  ought,  in  prudence,  to  make  any  charge 
of  fraud  or  dishonesty.  Mere  laches  or  ineffieioncy  in  business, 
consistent  wiih  integrity,  are  not  enough.  Knowledge  of  a  defalca- 
tion frequently  depends  on  a  long  train  of  events,  or  the  examina- 
tion of  extended  accounts.  Discrepancies  or  irregularities,  confirm- 
atory in  themselves  of  guilt,  are  often  explainable,  or  turn  out  to 
be  entirely  consistent  with  innocence.  The  confidence  of  years  is 
not  ordinarily  shattered  in  an  instant,  and  the  employer  may  be 
commendably  slow  to  be  convinced  of  the  depravity  of  the  person 
whom  he  has  implicitly  trusted.  Unjust  inferences  and  false  ac- 
cusations are  always  to  be  avoided.  The  truth,  only  after  being  as- 
certained with  reasonable  certainty,  can  be  safely  made  known. 
Character  is  too  sacred  to  permit  of  tolerating  a  less  liberal  rule. 
It  is  only  of  facts  which  may  create  a  loss  for  which  the  surety  is 
respons'blo — that    i=!,   a    loss    arising   from    fraud    or    dishonosty — that 

immediate  notice  is  exacted Of  necessity,  resort  must  be  had  _ 

to  the  facts  of  each  particular  ease  in  determining  whether  notice 
was  given  within  the  time  stipulated.  And  it  is  to  be  borne  in  mind 
that  the  condition  relating  to  notice  is  not  one  precedent  to  the  loss, 
but  following  it,  and  pertains  more  especially  to  the  performance 
of  the  contract.  Such  conditions,  as  they  relate  to  the  remedy,  are 
not  usually  as  strictly  construed  as  those  involving  ihe  essence  of 
the  agreement." 

Knowledge  on  the  part  of  the  insured  for  six  months  of  the  mis- 
conduct of  his  employe,  without  giving  notice  thereof  to  the  insurer, 
is  held  to  avoid  the  insurance  in  Michigan  Sav.  etc.  Assn.  v.  Mis- 
souri etc.  Trust  Co.,  73  Mo.  App.  161. 
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A  condition  in  a  policy  of  fidelity  insurance  for  immediate  notice 
of  loss  or  dishonesty  may  he  waived:  Globe  Sav.  etc.  Co.  v.  Em- 
ployers' Liability  Assur.  Corp.,  13  Man.  Rep.  531.  Where  a  fidelity 
insurance  company  sends  an  inspector  to  investigate  a  loss,  who 
states  that  the  company  will  require  an  export  to  check  the  books, 
and  one  is  appointed  at  his  suggestion,  the.  company  is  chargeable 
with  knowledge  of  what  is  going  on  and  likely  to  be  ascertained  so 
as  to  amount  to  a  waiver  of  notice,  at  least  until  the  investigation 
is  finished,  although  the  contract  prohibits  waiver  by  inspectors: 
Perpetual  Bldg.  etc.  Assn.  v.  United  States  Fidelity  etc.  Co.,  118 
lown,  729,  92  N.  W.  686.  But  it  has  been  decided  that  where  the 
insured  inquires  the  insurer's  reasons  for  not  indemnifying  him  for 
a  loss,  and  the  insurer  writes  that,  among  other  reasons,  the  em- 
ploye was  not  acting  within  the  duties  contemplated  in  the  bond, 
other  defenses  not  mentioned  are  not  waived:  Michigan  Sav.  etc. 
AssQ.  v.  Missouri  etc.  Trust  Co.,  73  Mo.  App.  161. 

Vn.  Making  Proof  of  Loss  or  Claim. 
Where  it  is  stipulated  in  a  policy  of  fidelity  insurance  that  the 
employer  shall,  upon  the  demand  of  the  insurer,  furnish  particulars 
and  proofs  of  his  claim  and  the  correctness  thereof,  this  condition 
must  be  complied  with,  or  an  excuse  or  waiver  of  noncompliance 
shown,  in  order  to  recover  on  the  policy:  Hough  v.  American  Surety 
Co.,  90  Mo.  App.  475;  Wii>der  v.  Union  Surety  etc.  Co.,  86  N.  Y. 
Sunp.  105,  42  Misc.  Eep.  499.  But  the  proofs  of  loss,  when  made, 
"are  not  to  be  tested  by  the  same  rules  as  would  be  applied  to  an 
indictment,  or  even  to  a  pleading.  They  are  mercantile  documents. 
All  that  can  reasonably  be  required  of  such  a  'written  statement 
of  the  loss'  is  that  it  shall  be  a  brief  and  general  statement  of  the 
facts  expressed  in  the  language  of  commerce,  and,  as  thus  expressed, 
shall    truthfully   inform   the   company   how   the    loss    occurred,   giving 

the  facts  and   the  result   with   substantial   nccura<'y We   kno.v 

of  no  principle  of  l;iw  and  of  no  authority  whi'li  requires  documents 
such  as  these  to  be  construed  otherwise  than  liberally,  unloss,  pcr- 
haps,  either  because  of  what  they  contain  or  localise  of  what  they 
omit,  the  insurer  is  or  may  be  misled  tu  his  prejudice":  American 
Snndy  Co.  v.  Pauly,  72  Fed.  4S4.  See,  also,  American  Surety  T'o.  v. 
Pauly,  72  Fed.  470;  Glolie  Sav.  etc.  Co.  v.  Employers'  Liability 
Assur.  Corp.,  13  Man.  Rep.  G^!]. 

Vni.     Release  of  Surety  and  Cancellation  of  Bond. 

Tlie  fact  that  a  bank  is  lialde  to  an  assur<Ml  fur  a  loss  siifTered 
t)ir'iu;jli  hi^  eaiploye  fraudulently  raising  checks  drawn  on  the  bank, 
ddOH  r.iit  disch;ir;,ro  the  insurer  of  the  employe's  fidelity  from  liability 
to  tlie  assured:  Cliamidon  Ice  etc.  Co.  v.  American  Bonding  etc.  Co. 
25  Ky.  Law  Kcp.  239,  75  S.  W,  197.  And  under  a  statute  allowing 
a  surety  company  to  be  released  from  its  liability  on  a  bond  on  tlie 
same  terms  as  an  individual,  such  a  company  can  release  itself  only 
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by  getting  off  the  bond:  Bank  of  Tarhoro  v.  Fidelity  &  Deposit  Co., 
126  N.  C.  320,  85  Am.  St.  Eep.  682,  35  S.  E.  588;  128  N.  C.  366,  83 
Am.  St.  Eep.  682,  38  S.  E.  908. 

A  statute  providing  that  when  a  corporation  cancels  a  bond  ex- 
ecuted by  it,  or  gives  notice  to  the  employer  of  the  person  vihose 
fidelity  is  insured  that  it  will  no  longer  be  security  for  the  fidelity 
of  that  person,  it  shall  furnish,  under  a  penalty,  a  statement  of  the 
facts  on  which  it  bases  its  action,  does  not  apply  to  a  foreign  cor- 
poration not  doing  business  within  the  state,  and  receiving  an  ap- 
plication for  a  statement  in  a  foreign  state:  McBride  v.  Fidelity 
&  Casualty  Co.,  14  Tex.  Civ.  App.  280,  37  S.  W.  1091. 

IX.  The  Doctrine  of  Siubrogation. 
The  right  of  an  insurer,  upon  paying  a  loss,  to  be  substituted  in 
the  place  of  the  insured  in  respect  to  the  rights  and  remedies  of 
the  insured  against  persons  causing  the  loss,  has  frequently  been 
recognized  in  cases  of  fire  and  marine  insurance,  though  it  has  been 
denied  in  cases  of  accident  and  life  insurance:  See  the  monographic 
notes  to  American  Bonding  Co.  v.  National  etc.  Bank,  99  Am,  St. 
Bep.  504;  Mobile  Ins.  Co.  v.  Columbia  E.  E.  Co.,  44  Am.  St.  Eep. 
731-739.  So,  it  would  seem  that  a  fidelity  insurance  company,  in 
paying  a  loss  sustained  by  the  assured,  should  stand  ip  the  shoes 
of  the  latter  and  be  subrogated  to  all  his  rights  and  remedies  against 
the  vinfaithful  employe:  Loudon  Guaranty  etc.  Co.  v.  Geddes,  22 
Fed.  639. 


TEMPLE  V.  FERGUSON. 

[110  Tenn.  84,  72  S.  W.  455.] 

TRUST  for  Married  Woman— When  Active. — A  conveyance  in 
truat  for  the  separate  use  and  benefit  of  a  married  woman  creates 
an  active  trust,     (p.  793.) 

TRUST  for  Married  Woman. — Upon  the  Death  of  Her  Husband, 

property  conveyed  in  trust  for  the  sei»arate  use  and  benefit  of  a  mar- 
ried woman  becomes  hers  absolutely,      (pp.  793,  794.) 

TRUSTS. — Trustees  Take  Exactly  that  Quantity  of  Interest 
which  the  purposes  of  the  trust  require.  If  property  is  conveyed  to 
one  and  his  heirs  and  assigns  forever  as  trustee  for  the  separate  use 
and  benefit  of  a  married  woman,  the  purpose  of  the  trust  is  accom- 
plislied  and  the  legal  title  of  the  trustee  is  extinguished  upon  the 
deatli  of  her  husband,  and  the  whole  title,  legal  and  equitable,  bo- 
comes  vested  in  her  with  full  power  of   disposition,      (pp.   794,  795.) 

James  L.  Watts,  for  the  appellant. 

Smith  &  Maddin,  for  the  appellee. 
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^«  McALISTER,  J.  The  controversy  in  tliis  case  is  over  a 
tract  of  land  comprising  twelve  acres,  situated  in  the  nineteenth 
civil  district  of  Davidson  county.  It  is  claimed,  by  complain- 
ants as  heirs  at  law  of  Mrs.  Anne  Tennessee  Temple,  and  by 
defendant  as  devisee  under  the  will  of  Mi's.  Temple. 

The  settlement  of  the  controversy  de])onds  upon  the  proper 
construction  of  a  certain  deed  of  settlement.  It  appears  from 
the  record  that  on  the  2Gth  of  October,  1861,  J.  J^].  Gleaves, 
clerk  and  master  of  the  chancery  court  of  Davidson  county, 
conveyed  to  John  Taylor,  trustee  for  Mrs.  Anne  Tennessee  Tem- 
jde,  wife  of  C.  L.  Temple,  the  tract  of  land  in  question.  The 
conveyance  was  made  upon  the  direction  of  C.  L.  Temple,  the 
husband.  It  conveyed  "to  the  said  John  Taylor,  as  such  trus- 
tee of  Anne  Tennessee  Temple,  and  his  heirs  and  assicTis,  for- 
ever, a  certain  tract  or  parcel  of  land  in  the  county  of  Davidson 
and  state  of  Tennessee,  and  on  the  south  side  of  Xecley's  Bend 
Turnpike,  civil  district  Xo.  19,  bounded  as  follows :  .  .  .  . 
To  have  and  to  hold  the  said  real  estate,  with  all  the  heredita- 
ments and  appurtenances  thereto  belonging,  to  the  said  John 
Taylor  and  his  heirs  and  assigns,  forever,  as  trustee,  however, 
of  Anne  Tennessee  Temple,  and  for  her  sole  and  separate  use 
and  benefit." 

John  'J'aylor,  the  trustee,  died  many  years  ago,  and  no  suc- 
cessor to  him  was  appointed,  C.  L.  Temple,  the  husband,  also 
died,  leaving  his  wife,  the  said  ]\[rs.  Annie  T..  surviving  him. 
'Mvii.  Temple  died  in  1902,  leaving  a  last  '^'  will  and  testament, 
in  which  she  devised  the  land  in  question  to  her  granddaughter, 
^\r>.  P.ettie  L.  Ferguson. 

The  present  bill  was  filed  by  the  four  sons  of  C.  L.  and  Anne 
I'ennessee  Temple,  claiming  the  land  by  inheritance,  and  seek- 
ing to  remove  the  devise  made  to  Bettie  L.  Ferguson  as  a  cloud 
on  their  title. 

The  theory  of  the  bill  is  that  ]\rrs,  Anne  T.  I'emple  was  not 
^ested  with  such  title  as  she  could  convey  by  will  or  otherwise. 
Complainants  allege  that  ujion  the  death  of  John  'i'aylor.  trus- 
tee, tlie  legal  title  to  the  land  descended  to  his  heirs,  and  the  bill 
])ravs  that  the  title  be  devested  out  of  them,  and  that  the  land  1)0 
sfvld  for  partition  among  the  complaimmts  as  heirs  of  Mrs. 
Temple. 

A  demurrer  was  interposed  on  behalf  of  defendant  Bettie  L. 
Ferguson,  wliicb  was  sustained  by  the  chancellor,  and  the  bill 
dismissed.  The  court  of  chancery  appeals  ailirmed  the  decree 
of  the  chancellor. 
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The  first  question  for  determination  is  whether  the  convey- 
ance to  John  Taylor,  trustee,  created  an  active  or  a  mere  naked, 
dry  trust. 

The  law  is  now  well  settled  in  this  state  that  when  the  trust 
is  created,  and  the  property  conveyed  to  a  trustee  to  hold  for  the 
separate  use  and  benefit  of  a  married  Avoman,  an  active  trust 
is  thereby  created.  As  stated  by  Justice  Lurton  in  Jourolmon 
V.  Massengill,  86  Tenn.  81,  5  s"!  W.  719 :  "Trusts  for  the  pro- 
tection of  the  estates  of  married  women  during  coverture  against 
their  **  husbands  and  his  creditors,  and  the  wife  and  her  ex- 
travagance, as  well  as  her  contracts,  are  made  every  day.  Such 
trusts  are  sustained  upon  the  ground  that  they  are  intended  to 
protect  the  estate  during  coverture,  and  are  hence  held  special 
and  active.  Such  a  trust  is  not  within  the  purview  of  the  stat- 
ute of  uses,  and  is  not  executed  by  the  statute." 

The  next  question  that  arises  is,  What  effect  did  the  death 
of  C.  L.  Temple,  the  husband,  have  upon  the  trust  estate  ?  The 
record  discloses  that  the  husband,  C.  L.  Temple,  died  many 
years  ago,  and  his  widow  did  not  contract  a  second  marriage. 
As  already  stated,  the  property  in  question  was  conveyed  by 
John  E.  Gleaves,  clerk  and  master,  to  Taylor,  trustee,  upon  the 
direction  of  C.  L.  Temple,  the  husband,  and  for  the  purpose  of 
creating  a  separate  estate  in  the  wife,  free  from  the  marital 
rights  of  the  husband.  It  is  unnecessary  to  consider  the  ques- 
tion whether  this  trust  would  have  applied  to  a  second  mar- 
riage, for  no  other  marriage  was  contracted.  What,  then,  was 
the  nature  of  the  trust  estate  at  the  date  of  the  death  of  C.  L. 
Temple  ? 

In  Beaufort  v.  Collier,  6  Humph.  487,  44  Am.  Dec.  321, 
Judge  Green  quotes  with  approval  the  following  language  of 
Lord  Langdale,  used  in  Tullett  v.  Armstrong,  1  Beav.  1,  to  wit : 
"Whether  the  gift  to  her  separate  use  be  made  with  or  without 
the  power  of  alienation,  the  restraint  is  annexed  to  the  separate 
estate  only,  and  the  separate  estate  has  its  existence  only  dur- 
ing the  coverture.  While  tlie  woman  is  discovert  the  *^'"*  sepa- 
rate estate,  whether  modified  by  restraint  or  not,  is  susinrnded, 
and  has  no  operation,  though  it  is  ca})al)le  of  arising  uj)()n  the 
happening  of  a  marriage."' 

In  Brown  v.  Foote,  2  Tenn.  Ch.  2G0,  Judge  Coojjer  said.  viz.  : 
"There  seems  to  be  no  conflict  in  tlie  authorities  upon  this  point, 
and  'Mr.  Perry  lays  it  down  as  law,  for  wliich  he  cites  a  num- 
ber of  cases,  that  property  conveyed  to  a  married  woman,  to  her 
sole  and  separate  use,  becomes  absolutely  hers,  and  nuiy  bo  sold 
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by  her  as  soon  as  her  husband  dies;  or  creditors  may  seize  it  for 
her  debts" :  2  Perry  on  Trusts,  2d  ed.,  sec.  652. 

'■'So,  in  Pooley  v.  Webb,  3  Cold.  603,  it  was  held  that  the 
separate  estate  exists  only  during  coverture,  being  suspended 
when  the  feme  becomes  discovert;  and  upon  becoming  discovert 
the  feme  possesses  the  same  power  of  disposition  over  her  prop- 
erty as  other  persons." 

The  next  question  that  arises  is  in  respect  of  the  extent  of  the 
title  of  the  trustee,  and  the  quantity  of  estate  he  took  in  this 
land. 

Where  tliere  is  no  remainder  over,  or  other  estate,  to  be  pre- 
served by  trustee,  does  his  title  descend  to  his  heirs?  We  think 
the  question  is  answered  in  the  leading  case  of  Ellis  v.  Fisher, 
3  Sneed,  231,  65  Am.  Dec.  52,  viz. :  "The  established  doctrine 
is  that  trustees  take  exactly  that  quantity  of  interest  which  tlie 
purposes  of  the  trust  require.  The  question  is  not  whether  the 
testator  (or  grantor)  has  used  words  of  limitation,  or  ex- 
pressions adequate  to  carry  an  estate  of  inheritance,  but 
^**  whether  the  exigencies  of  the  trust  demand  the  fee  simple, 
or  can  be  satisfied  by  any,  and  what,  less  estate;  and  therefore 
a  devise  to  trustees  may  be  either  restricted  or  extended,  as  the 
nature  and  purposes  of  the  trust  require.  Although  the  devise 
be  expressly  to  the  trustees  and  their  heirs,  it  is  well  setth^d 
that  if  the  duties  imposed  on  them,  or  tlie  purposes  of  the  trust, 
require  only  an  estate  pur  autre  vie  to  be  vested  in  them,  their 
legal  interest  will  be  cut  down  to  that  extent,  notwithstanding 
the  express  limitation  to  them  in  fee.  This  construction  has 
been  held  to  prevail  even  in  the  case  of  a  deed  by  necessary  im- 
plication arising  from  the  object  of  the  trust  in  connection  with 
the  nature  of  tlie  subsequent  limitations,"  etc. 

Jn  Stuitli  V.  ]\Iclcalf,  1  Head,  64,  it  was  said,  viz.:  "It  is  well 
settled  that  an  estate  coextensive  witli  tlie  duties  to  be  })er- 
foriiK'd  will  vest  in  the  trustee,  and  he  will  take  exactly  that 
(pianlitv  of  interest  which  the  purposes  of  the  trust  require, 
which  being  executed,  the  tnist  estate  ceases." 

Again,  in  IJogers  v.  White,  1  Sneed,  68,  the  headnote  is.  viz.: 
'■W!'ri-o  an  estate  is  settled  upon  a  trustee  for  the  sole  use  and 
bf-ni'lit  of  a  feme  covert,  free  from  the  use,  control,  or  creditors 
of  tlio  liusl)and,  the  interest  of  the  trustee  continues  no  longer 
than  the  ])ur))0ses  of  the  trust  demand.  The  object  being  to 
jirotcct  the  propci'tv  anainst  the  marital  rights  of  the  husband, 
up'in  his  (Icatli  all  tlie  ])ur])oses  of  the  triist  are  accomplished." 

^^  We  are  therefore  of  opinion  that  upon  the  death  of  C.  h. 
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Temple  the  purpose  of  this  trust  was  accomplished,  the  legal 
title  of  the  trustee  extinguished,  and  the  whole  title,  legal  and 
equitable,  became  vested  in  Mrs.  Temple,  with  full  power  of 
disposition  as  a  feme  sole. 

It  follows  that  the  devise  of  this  property  by  Mrs.  Temple  to 
her  granddaughter  was  valid,  and  that  complainants  are  not 
entitled  to  recover. 

The  decree  of  the  court  of  chancery  appeals,  as  well  as  that  of 
the  chancellor,  in  dismissing  the  bill,  is  affirmed. 


A  Trust  for  the  sole  use  of  a  married  woman  is  held  terminated 
upon  the  death  of  her  husband  in  Snelling  v.  Lamar,  32  S.  C.  72, 
17  Am.  St.  Eep.  835,  10  S.  E.  825.  See,  also,  Kuntzleman's  Trust 
Estate,  136  Pa.  St.  142,  20  Am.  St.  Eep.  909,  20  Atl.  645;  Beaufort 
V.  Collier,  6  Humph.  487,  44  Am.  Dec.  321.  As  to  the  quantity  of 
interest  in  the  estate  taken  by  a  trustee,  see  Coulter  v.  Robinson, 
24  Miss.  278,  57  Am.  Dec,  168;  Ellis  v.  Fisher,  3  Sneed,  231,  65  Am. 
Dec.  52. 


TOMPKIXS  v,  EAILEOAD, 

[110   Tenn.   157,   72   S.   W.   116.] 

ATTORNEY  AND   CLIENT— Control   of  Action  by  Client.— 

A  plaintiff  may  dismiss  his  suit  at  pleasure,  -n-ithout  the  intervention 
of  his  attorney,  notwithstanding  there  is  a  statute  giving  attorneys 
who  begin  a  suit  a  lien  upon  the  plaintiff's  right  of  action  from  the 
date  of  filing  the  suit.     (p.  798.) 

H.  C,  Lassing  and  Allen  &  Eaines,  for  the  appellant, 

Whitaker  &  Lytle  and  A.  B.  Neil,  for  the  appellee. 

^^^  McALISTEE,  J.  The  present  suit  involves  the  proper 
construction  of  section  1,  chapter  243  of  the  acts  of  ISD'J,  viz.: 
"That  attorneys  of  record  who  begin  a  suit  in  a  .court  of  record 
in  this  state  shall  have  a  lien  upon  the  plaintiff's  right  of  ac- 
tion from  the  date  of  filing  the  suit." 

The  facts  necessary  to  be  stated  to  raise  tlie  question  in  liti- 
gation are  that  on  September  2,  1902,  Cora  Tompkins,  through 
her  attorneys,  H.  C.  Lapsing  and  Messrs.  ^^^  Allen  &  Eaiiu's, 
instituted  an  action  in  the  circuit  court  of  Davidson  county 
against  the  Xashville,  Chattanooga  and  St.  Louis  Eaihvay  to 
recover  damages  for  the  alleged  negligent  killing  of  plaintilT's 
husband.     A  declaration  was  filed  on  the  24th  of  October,  19U2, 
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in  which  it  was  alleged  that  the  deceased  was  killed  while  rid- 
ing as  express  messenger  on  one  of  defendant's  trains  in  the 
state  of  Georgia,  and  that  said  train  was  negligently  brought 
in  collision  with  another  of  defendant's  trains,  occupying  the 
same  track,  but  moving  in  an  opposite  direction. 

It  appears  that  the  writ  and  declaration  were  signed  by  H. 
C.  I>a>sing  and  Allen  &  Eaines,  as  attorneys  for  the  plaintiff. 

At  a  subsequent  day  of  the  term,  the  plaintiff  without  notice 
to  her  counsel,  caused  the  following  motion  to  be  entered  on 
tbo  motion  docket  of  tbe  court,  viz. :  "In  this  cause  tlie  plain- 
tilf  moves  the  court  for  an  order  dismissing  her  suit  against 
tlio  defendant  railroad  company,  without  prejudice  in  any  way 
to  lier  right  of  action  against  the  said  railroad  company." 

Prior  to  the  hearing  of  said  motion,  Messrs.  Lassing  and 
Allen  &  Eaines.  by  leave  of  the  court,  appeared  and  filed  a  peti- 
tion in  said  cause,  alleging,  among  other  things,  that  petition- 
ers were  plaintiff's  attorneys  of  record,  and,  as  such,  instituted 
the  suit,  and  had  a  lien  on  plaintiff's  right  of  action  for  their 
compensation;  tliat,  under  tbe  contract  and  employment  made 
by  petitioners,  they  would  be  entitled,  if  case  should  be  com- 
]u'oinised,  ^^'^  to  one-fourth  of  the  recovery,  in  lieu  of  fees  for 
tlieir  services,  and,  if  said  case  was  prosecuted  to  final  judg- 
ment, they  would  l)e  entitled  to  more  than  one-fourth  of  the 
recovery,  to  be  governed  by  the  extent  of  services  rendered,  but 
not  to  exceed  one-half  of  the  recovery. 

It  is  alk'god  tliat  petitioners  are  interested  in  any  step  or 
move  wliicb  may  be  taken  in  said  suit,  and  that  petitioners  are 
entitled  to  jirosecute  said  suit  to  final  judgment,  because  of 
their  interest  in  said  suit,  and  their  lien  on  tbe  plaintiff's  right 
of  actii»n;  that  petitioners  liave  not  been  paid  for  tlieir  services 
in  said  cause;  and  tliat  jtlaintilf  is  insolvent,  and  unable  to 
pav   tlieir  fvo>  unless  she  obtains  a  recovery  in  said   cause. 

Tetitioners  resisted  the  right  of  plaintiff  to  dismiss  her  suit, 
and  asked  leave  of  tbe  court  to  be  allowed  to  prosecute  said 
suit  in  ])laintiff"s  name  to  final  recovery,  and  to  be  made  joint 
]iaities  with  plaintiff  in  said  suit.  Tins  petition  was  siirned 
and  sworn  to.  C)n  tbe  ^tb  of  November,  ]!M)<?,  ])laintilf.  by 
her  altoi'neys.  W'bitaker  c^  ]>ytle  and  A.  B.  Xeal.  intciposed  a 
di'inurrcr  to  tbe  petition,  wbich  was  sustained  by  tbe  court, 
aiul  tile  oriijiiial  suit  dismissed  on  tbe  motion  of  plaintiif. 
Tbe  suli.-tanee  ot  tbe  denuirriu'  was  that  counsel's  lien  on  the 
rigbt  of  action  cannot  be  enforced  so  long  as  j)laintitf  fails 
or  refuses  to  prosecute  the  suit,  that  plaintiff  is  alone  entitled 
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to  prosecute  said  right  of  action,  and  that  petitioners  are  not 
entitled  to  be  made  parties  to  said  action. 

^*^  We  are  constrained  to  believe  this  contention  sound.  The 
object  of  the  legislature  in  giving  an  attorney's  lien  on  the 
right  of  action  was  to  prevent  the  compromise  and  settlement 
of  cases  out  of  court,  so  as  to  defeat  the  collection  of  fees  for 
professional  services  rendered.  It  was  not  contemplated  by 
the  act  that  suitors  should  thereby  be  precluded  from  manag- 
ing their  cases  or  dismissing  them  at  pleasure. 

In  Eailroad  v.  Wells,  104  Tenn.  707,  59  S.  W.  1043,  in  con- 
sidering this  statute,  it  is  said :  "The  lien  which  the  statute 
fixes  on  the  plaintiff's  right  of  action  follows  the  transaction 
without  interruption,  and  simply  attaches  to  that  into  which 
the  right  of  action  is  merged.  If  a  judicial  recovery  is  ob- 
tained, the  lien  attaches  to  that;  if  a  compromise  agreement 
is  made,  the  lien  attaches  to  that;  and  in  each  case  the  at- 
torney's interest  is  such  that  it  cannot  be  defeated  or  satisfied 

by  a  voluntary  payment  to  his  client  without  his  consent 

Since  the  passage  of  the  act,  as  before,  the  plaintiff  may  prose- 
cute or  compromise  or  dismiss  his  suit  at  will,  and  the  defend- 
ant is  liable  only  for  such  sum  as  may  be  adjudged  or  stipu- 
lated in  the  plaintiff's  favor." 

It  is  insisted,  however,  that  the  question  presented  in  that 
case  was  whether  counsel  of  record  were  entitled  to  a  lien  on 
the  amount  paid  to  plaintiff  by  way  of  compromise,  and  that 
the  question  presented  in  this  record  was  not  involved  in  the 
Wells  case. 

^^^  Counsel  insist  the  question  now  presented  is  whether 
the  plaintiff  can  defeat  and  defraud  her  attorneys  of  their  lien 
on  her  right  of  action  by  dismissing  her  suit,  the  plaintiff 
being  insolvent  and  unable  to  pay  their  fees. 

As  already  stated,  it  is  not  shown  or  charged  in  the  petition 
of  counsel  that  plaintiff  has  settled  or  compromised  her  suit, 
or  has  acted  fraudulently  or  collusively  with  the  defemlant 
company.  The  allegation  merely  is  that  she  has  directed  the 
dismissal  of  her  suit  without  prejudice,  and  petitioners  olijeet 
to  such  dismissal,  and  ask  the  court  for  leave  to  pro^ecute  the 
suit  to  final  judgment  in  the  plaintiff"s  name.  Counsel  cite  in 
support  of  this  contention  Twiggs  v.  Chambers,  50  Ga.  2'^d; 
Moses  V.  Bagley,  55  Ga.  283;  Coleman  v.  l\yan,  58  Ga.  132. 

The  Georgia  decisions  hold  that  the  plaintiff'  will  not  \)Q  al- 
lowed to  dismiss  or  discontinue  Ids  suit,  over  tlie  objection  of 
his   attorney,   without   paying   his   charges.     Those   cases,   how- 
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cvor,  arc  based  on  a  statute  which  not  only  gives  an  attorney's 
lien  on  the  snit,  but  provides  that  the  attorney  may  control 
the  suit  to  enforce  his  lien  for  the  amount  due  him  for  ser- 
vi.^es:  Ca.  Code,  sec.  2814.  By  the  act  of  182(5  (Shannon's 
Colo.  sec.  4910).  suits  may  be  dismissiMl,  in  writintj,  out  of 
term  time,  as  well  as  in  term  time,  and  further  costs  saved. 
So  it  was  held  in  Sharpe  v.  Allen,  11  Lea,  521,  that  by  virtue 
of  lliis  statute  a  dismissal  of  a  suit  in  vacation  puts  an  end 
to  the  suit,  and  terminates  the  control  of  the  court  over  it. 
The  jurisdiction  of  the  court  over  it  ceases,  except  *"■*  to  ren- 
der judixment  for  costs:  See,  also,  Stanton  v.  Houston,  13 
Ileisk.  2(;G. 

So,  in  Yoakley  v.  Ilawley,  5  Lea,  Cuo.  it  was  held  that  the 
attorney  cannot  }>rosecute  or  defentl  in  the  name  of  his  client 
against  the  latter's  consent.  The  fat't  that  the  attorney  may 
be  interested  to  continue  the  defense,  in  order  to  secure  his 
fee,  does  not  give  the  right  to  control  the  case.  The  court  in 
tliat  case  continues:  "She  |the  plaintill'l  had  the  right,  as  we 
have  rcjieatedly  held,  to  dismiss  or  compromise  her  suit,  iu- 
depiMidcnt  of  their  wishes,  and  this  right  was  beyond  their  con- 
trol": Stephens  v.  luiilway  Co..  10  Lea,  4r)0;  'J'hompson  v. 
Th'tmpson,  3  Head,  529.  The  question,  then,  is  presented, 
wlii'tlier  those  holdings  are  changed  or  modified  by  chapter  243 
of  the  acts  of  1899. 

In  IJailroad  Co.  v.  Wells,  101  Tenn.  711,  59  S.  W.  1043, 
it  was  held  "tliat  this  act  does  not  tleprive  the  plaintilt  of  the 
I'iglit  to  I'onlrol  her  own  suit,  nor  nuike  all  dcfenilants  in  suits 
linuiglit  in  courts  of  rcrord  liable  for  the  fees  of  ])lainiitr's  at- 
torneys. Since  the  passage  of  this  act,  as  before,  the  ])laintilf 
mav  prosecute  or  compromise  or  <lismiss  her  suit  at  will,  and 
the  dtTendant  is  linMe  ou\\-  for  such  sum  as  may  be  atljudged 
or  stipulated  bv  coiiipromise  in   jilaintilf's  favor.'' 

We  nuiv  observe  that  if  the  act  of  189'.)  had,  in  terms,  under- 
taken to  deprive  the  plaintitV  of  the  right  to  control  his  own 
suit,  it  would  1)0  open  to  grave  constitutional  objections;  but, 
as  held  in  tlie  Wells  case,  the  act  docs  not  expressly  or  by  nee(>s- 
siirv  implication  iniport  sueh  ^"''  a  meaning,  but  U'aves  tiio 
]>laiiititr  to  pros(\'ute.  conijiromise,  or  dismiss  his  suit  at  will. 
So  we  think  tluit  public  jiolicy  and  jirivate  right  would  be  best 
sub<i'rved  liy  ailhering  to  the  rule  so  long  adopted  in  ibis  state, 
both  l»v  statute  and  legal  jiraetiee,  of  permitting  a  litigant  to 
dismiss  her  suit  wihiuii  the  intervention  of  her  attorney. 
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If,  for  instance,  a  complainant  in  a  bill  for  divorce  should 
conclude  to  withdraw  her  complaint  and  become  reconciled  to 
her  husband,  should  the  dismis.Bal  of  her  suit  be  prevented  by 
her  attorney,  and  he  be  permitted  to  become  copiaintiff  with 
her  in  the  prosecution  of  her  suit,  because  by  attachment  he  has 
impounded  property  of  the  husband  to  secure  her  alimony? 
This  very  case  was  recently  before  this  court,  wherein  it  was 
seriously  contended  by  counsel  that  he  had  a  lien  on  complain- 
ant's ca\ise  of  action,  and  the  bill  could  not  be  dismissed  with- 
out the  settlement  of  his  fees.  It  is  needless  to  say  that  the 
question  was  resolved  adversely  to  the  contention  of  counsel. 

Again,  it  would  seem  that  a  litigant  has  a  right  to  say  when 
he  will  no  longer  incur  the  liability  of  a  bill  of  costs  for  the 
prosecution  of  a  suit.  If  he  has  no  right  to  control  this  mat- 
ter, his  counsel  can  carry  him  through  all  the  courts,  and,  at 
the  end  of  a  long  litigation,  leave  him  mulcted  in  a  heavy  bill 
of  costs. 

We  are  unable  to  agree  with  counsel  in  their  construction 
of  the  statute,  and  the  result  is  that  the  judgmeut  of  the  cir- 
cuit court  must  be  affirmed. 


The  Prin'xpol  ('fixe  is  cited  and  considered  with  other  similar  de- 
cisions in  the  mono;?raphic  note  to  Cameron  v.  Eoeger,  9o  Arr;.  St. 
Eep.  175,  on  the  extent  to  which  a  litigant  may  control  a  cause  in 
which  he  has  appeared  by  attorney. 


EAILROAD  COMPANY  v.  SMITH. 

rnO  Tenn.  197,  75  S.  W.  711.] 

CARRIEE'S  Duty  to  One  not  a  Passenger. — When,  as  between 
a  railroad  company  and  a  person  riding  on  its  train,  the  reiation  of 
carrier  and  passenj/er  has  not  been  establishefl,  or,  if  estahlishel, 
has  been  forfeited  by  the  passenorer,  the  company  o-.ves  }jirn  riO  duty. 
and  is  liable  to  him  onlv  for  willful,  wanton,  ox  intentional  iLJurv. 
(p.  S02.J 

CABEIER — Passengers  Alighting  from  Train. — Tlie  Conductor 
on  a  railroad  cannot  be  required  absolutely  to  kuf/w  and  see  ui  ;.li 
hazards  every  person  who  may  attempt  to  get  on  or  off  his  train. 
(p.  802.; 

CAREIEE— Passengers  Alighting  from  Train.— When  the  Con- 
ductor on  a  train  has  called  for  tickets  and  ascertainf-d  the  .;e-:tina- 
tion  of  his  passengers,  he  can  be  required  to  see  after  onlv  those 
whom,  by  proper  diligence,  he  has  been  able  to  oi-cover.  and  not 
after  those  wlio  have  evaded  or  neglected  to  pay  Pato.  'jt  to  notifv 
him   of  their  destination.     Especially  is  this  true  as  to  persons   who 
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enter  or  leave  the  car  improperly  and  at  a  point  where  they  cannot 
be  seen  by  him.     (p.  802.) 

CARRIER — Destination  of  Passengers. — It  is  the  Duty  of  a 
Passenger,  when  the  conductor  approaches  him,  calling  for  and  col- 
lecting fares,  to  tender  his  ticket  or  money,  and,  in  the  latter  event, 
to  notify  the  conductor  of  his  destination;  and  the  conductor  must 
take  notice  of  the  destination  of  each  passenger  known  to  him,  or 
that,  in  the  discliarge  of  his  duty,  he  may  be  able  to  discover,  but 
he  cannot  be  held  liable  for  those  who,  by  evading  the  payment  of 
faro,  do  not  come  under  his  notice,      (pp.   &U2,  SU3.) 

Charles  B.  Sinionton  &  Son  and  Fentress  &  Cooj)er,  for  the 
appeUant. 

11.  W.  Sanford,  for  the  appellee. 

198  ^VILKP]S,  J.  This  is  an  action  for  damages  for  per- 
sonal injuries.  It  was  tried  before  a  jury  in  the  court  below, 
and  there  was  a  verdict  and  judgment  for  one  thousand  dollars. 
There  was  an  error  in  the  original  judgment,  for  which  it  was 
reversed  ^*'^'*  by  this  court,  and  on  remand  the  judgment  was 
corrected.  The  railroad  company  has  appealed  and  assigned 
errors. 

The  facts,  so  far  as  necessary  to  be  stated,  are  that  plain- 
tiff was  a  young  lady  nineteen  years  of  age,  and  resided  with 
her  father  at  Brighton,  a  station  seven  miles  south  of  Coving- 
ton on  the  Illinois  Central  Eailroad.  She  went  to  Covington 
on  the  29th  of  November,  1900  (Thanksgiving  Day),  with 
her  brother,  Ehner,  a  lad  twelve  years  of  age.  In  the 
evening  she  went  with  him  to  the  station,  (>.\pocting  to  send 
liim  home,  and  to  remain  all  night  in  Covington  herself.  Ifer 
brother  was  not  willing  to  return  home  witliout  her,  and, 
after  mueh  time  spent  in  vain  efforts  to  persuade  him,  they 
got  upon  the  train  togetlier,  not  having  bought  any  ticki^ts 
she  giving  as  a  reason  that  she  was  trying  to  persuade  lier 
brother  to  go  alone  until  too  late  to  get  tickets,  and,  more- 
over, that  she  thought  the  money  would  be  as  good  as  a  tieket, 
Slie  and  her  brother  entered  the  rear  end  of  the  ladies'  coach 
with  other  passengers,  and  took  seats;  she  says  near  the  back 
end,  he  says  about  the  middle  of  the  coach.  She  was  accus- 
tomed to  riding  on  the  train,  and  often  went  from  her  liomo 
to  Covington  and  ^lemphis,  and  had  gone  upon  the  same  even- 
ing train  on  previous  occasions  when  she  had  tickets.  She  made 
no  in(piiry  whether  the  train  would  stop  at  Brighton,  her  des- 
tination. She  knew  that  that  station  was  a  flag  station,  and 
trains  did  not  stop  there  unless  there  were  passengers  to  get  off 
of  the  ^^  train,  or  the  train  was  flagged  to  let  passengers  on. 
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The  coach  was  full  of  passengers.  They  (the  sister  and  the 
brother)  state  that  they  had  their  fares  in  their  hands,  but  the 
conductor  did  not  call  upon  them  for  tickets  nor  the  passage 
money,  nor  did  they  offer  it  to  him,  nor  tell  him  that  they 
wanted  to  stop  at  Brighton.  The  conductor  says  he  passed 
through  the  train  between  Covington  and  Brighton,  and  called 
for  and  took  up  tickets  and  fares.  He  was  in  uniform,  and 
stated  that  as  he  approached  the  passengers'  seats  he  would 
call  for  tickets,  and  take  up  all  that  were  offered,  or  that  he 
could  discover.  The  porter  was  with  him,  and  says  that  as 
the  conductor  would  go  through  the  cars  he  would  call  out 
"Tickets.''  No  ticket  for  Brighton  was  presented,  and  no  fare 
paid  to  that  point  by  anyone;  and  the  conductor  says  he  did 
not  know  that  anyone  desired  to  get  off  at  Brighton,  and  he 
would  not  have  stopped  there,  if  it  had  not  been  that  the  train 
was  flagged  to  stop  and  let  on  a  United  States  mail  inspector, 
who  was  there  waiting  for  a  train.  At  Covington,  the  con- 
ductor, when  the  train  stopped,  had  gone  immediately  to  the 
ticket  office  for  telegraph  orders,  and  did  not  assist  passengers 
to  board  the  train,  though  quite  a  number  got  on. 

As  the  train  approached  Brighton,  it  was  flagged  and  sig- 
naled to  stop,  and  the  conductor  entered  the  front  door  of  the 
ladies'  coach,  and  called  out  "Brighton."  JSTo  person  arose  or 
indicated  a  purpose  to  get  off.  The  conductor  stepped  down 
on  ^^^  the  platform  at  tlio  front  end  of  the  car,  the  usual 
place  for  passengers  to  aliglit,  and  stood  ready  to  help  passen- 
gers on  or  off,  and,  after  seeing  the  waiting  mail  agent  get  on  the 
car,  signaled  the  engineer  to  go  ahead,  and  the  train  started. 
After  the  conductor  passed  out  of  the  front  door,  plaintiff, 
with  lier  brother,  went  out  of  the  roar  end  of  the  coach,  which 
was  somewhat  dark,  and  proceeded  to  alight.  The  train 
started  as  she  was  stepping  from  the  bottom  step,  and  she  fell 
on  the  platform,  a  smooth  crushed-stone  surface,  and  broke  her 
thigli  bone,  causing  a  serious  injury.  It  appears  tliat  licr 
brother  stepped  off  the  cars  after  she  did,  and  reached  the 
ground  safely. 

Tlie  trial  jvulgc  cliarged  tlio  jury,  in  substance,  that  the  com- 
pany, under  tlie  circumstances  of  the  case,  owed  the  plaintiff 
ordinary  care  and  prudence  to  see  that  she  was  not  ijijiired, 
and  this  was  due  her,  though  she  had  never  paid  her  fare,  or 
offered  to  do  so,  and  though  slie  attempted  to  leave  the  car 
witliout  paying,  and  forfeited  all  rights  as  a  passenger,  that 
the  duty  of  the  company  in  such  case  was  one  of  ordinary  dili- 

Am.   St.  Rep.,   Vol.   100-  51 
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gence,  and  not  the  highest  kind  of  diligence  required  toward 
passengers  who  had  paid  fare;  and,  if  the  conductor  did  not 
stop  a  reasonable  time  for  all  passengers  to  alight,  the  company 
would  be  liable. 

We  are  of  opinion  that  the  court  was  in  error  in  part  of 
this  instruction.  If  the  relation  of  carrier  and  passenger  had 
never  been  established,  or  if  it  had  been  forfeited  ^**^  by  the 
passenger,  the  company  owed  her  no  duty,  and  would  be  liable 
to  her  only  for  willful,  wanton,  or  intentional  injury. 

We  cannot  see  how  the  company  was  under  any  obligation 
to  hold  the  train  for  the  plaintiff  to  alight  beyond  the  usual 
halt,  which  the  conductor  says  was  made,  when  the  conductor 
did  not  know,  and  without  his  fault  could  not  know,  that  she 
wanted  to  alight,  or  that  she  was  a  passenger,  or  that  any 
passenger  intended  to  alight;  and  this  is  all  conceded  by  the 
plaintiff  herself.  He  had  adopted  all  the  usual  precautions 
to  ascertain  if  there  were  any  passengers  for  Brighton,  and 
tlie  usual,  though  a])parently  unnecessary  warnings  for  any 
to  alight  that  might  be  aboard.  The  plaintiff  left  the  car 
at  an  unusual  place — the  rear  of  the  coach — in  the  niglit,  and 
was  not.  and  could  not  be,  seen  by  the  conductor  from  his 
usual  place  of  observation,  and  he  was  totally  ignorant  that 
she  was  on  the  train  and  wanted  to  get  off.  We  are  unable  to 
see  any  negligence  on  the  part  of  the  conductor,  or  any  duty 
the  company  was  under  to  plaintiff.  If  he  had  seen  lier.  and 
recognized  tliat  she  was  attempting  to  alight,  he  would  liave 
]>een  under  obligation  to  give  her  reasonable  time  to  get  off; 
but,  not  knowing  anything  whatever  of  her,  there  could  be  no 
obligation  to  wait  for  her — certainly  not  longer  than  the  usual 
haltr 

We  are  of  the  opinion  that  a  conductor  upon  a  train  of  a 
commercial  road  cannot  l)e  re<juired  abi^olutelv  to  see  and  know 
at  all  hazards  every  ])crson  who  may  '^'^  attempt  to  get  on  and 
off  his  train.  He  cannot  be  at  each  entrance  to  each  coach, 
and  see  each  person  Avho  may  attempt  to  enter  or  leave.  ^Vllen 
lie  lias  called  for  tickets,  and  ascertained  the  destination  of  jiis 
])as<cngors,  he  can  only  be  required  to  see  after  those  Avliom, 
])y  jjroper  diligence,  he  has  Ijeen  able  to  discover,  and  not  after 
those  wlio  have  evaded  or  neglected  to  pav  fare  or  to  notifv 
him  of  their  destination;  and  especially  is  tbis  true  of  ]uM'sons 
who  enter  or  leave  tlie  coach  impro])erly,  and  at  a  ])oint  where 
tliey  cannot  be  seen  by  tlie  conductor.  It  is  the  dutv  of  tlie 
pas.senger,  when  the  conductor  approaelies  him  collecting  faros 
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and  calling  for  them,  to  tender  his  ticket  or  money,  and,  in  the 
latter  event,  to  notify  the  conductor  of  his  destination;  and 
the  conductor  must  take  notice  of  the  destination  of  each  pas- 
senger known  to  him,  or  that,  in  the  discharge  of  his  duty,  he 
may  be  able  to  discover,  but  cannot  be  held  lial)le  for  those  who 
do  not  come  under  his  notice  by  evading  payment-  of  fare. 

We  are  of  opinion  there  is  error  in  the  judgment  of  the 
court  below  upon  the  features  indicated,  and  it  is  reversed, 
and  the  cause  remanded  for  a  new  trial.  Appellee  will  pay 
costs  of  appeal. 


A  Common  Carrier  of  passengers  must  exercise  the  highest  degree 
of  care  for  their  safety:  Le  Blanc  v.  Sweet,  107  La.  355,  31  South. 
766,  90  Am.  St.  Eep.  303',  and  cases  cited  in  the  cross-reference  note 
thereto.  As  to  who  are  passengers  within  this  rule,  see  the  mono- 
graphic note  to  Illinois  Cent.  K.  E.  Co.  v.  O'Keofe,  61  Am.  St.  Eep. 
75-104.  A  railroad  company  seems  to  be  under  no  duty  to  a  tres- 
passer on  its  train  further  than  to  do  him  no  willful  or  wanton  harm: 
Eichmond  etc.  E.  E.  Co.  v.  Burnsed,  70  Miss.  437,  35  Am.  St.  Eep. 
656,  12  South.  958;  Baltimore  etc.  Ey.  Co.  v.  Cox,  66  Ohio  St.  276, 
90  Am.  St.  Eep.  583,  64  N.  E.  119;  McNeill  v.  Durham  etc.  E.  E.  Co., 
132  N.  C.  510,  95  Am.  St.  Eep.  641,  44  S.  E.  34.  It  is  answerable, 
however,  for  injuries  to  him  inflicted  through  the  willful,  reckless, 
or  grossly  negligent  conduct  of  its  employes:  Illinois  Cent.  E.  E.  Co. 
V.  Leiner,  202  111.  624,  95  Am.  St.  Eep.  266,  67  N.  E.  398. 


MEMPHIS  STREET  RAILWAY  COMPANY  v.  GRAVES. 

[110  Tenn.  232,  75  S.  W.  729.] 

STREET  RAILWAY.— A  Street-car  Transfer  ticket  is  a  mere 
token  to  be  used  for  the  convenience  of  the  railway  company,  and 
is  not  the  contract  between  the  carrier  and  the  passenger,      (p.  806.) 

STREET  RAILWAY— Wrong  Transfer.— If  a  conductor  makes 
a  mistake  in  a  transfer  ticket,  so  that  the  passenger  is  denied  passage 
thereon  and  expelled  from  the  car,  it  is  the  fault  of  the  railway  com- 
pany, for  which  it  is  liable,     (p.  806.) 

STREET  RAILWAY — Transfer,  Duty  of  Passenger  to  Examine. 
When  a  passenger  on  a  street-car  in  good  faith  accepts  a  transfer 
ticket,  he  is  not  bound  to  stop  and  scrutinize  it  to  see  that  no  mistake 
has  been  made;  he  has  a  right  to  presume  that  the  conductor  has 
given  him  a  proper  ticket,     (p.  806.) 

Wright,  Peters  &  Wright,  for  the  appellant. 

J.  W.  Canada,  for  the  appellee. 

2.^.^  WILKES.  J.     This  is  an  action  for  the  alleged  unlaw- 
ful ejection  of  the  plaintiff  from  the  car  of  the  defendant  com- 
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pany  by  one  of  its  conductors.  The  action  was  commenced  be- 
fore a  justice  of  the  peace.  On  appeal  it  was  tried  before  the 
court  and  a  jury,  and  there  was  a  verdict  and  judgment  for 
fifty  dollars,  and  the  street  railway  company  has  appealed  and 
assigned  errors. 

The  facts  necessary  to  be  stated  are  that  the  plaintiff  boarded 
a  car  of  the  defendant  company  on  its  suburban  ^"^^  line  at 
the  corner  of  Latham  and  McLemore  streets.  When  he  paid 
his  fare,  he  asked  for  a  transfer  ticket  to  go  east  on  Vance 
street.  At  the  proper  transfer  point  he  boarded  a  A-^ance  street- 
car, and,  wlien  the  conductor  of  that  car  came  for  his  fare, 
lianded  him  the  transfer  ticket  received  from  the  conductor  of 
the  initial  car.  The  conductor  of  the  Vance  street-car  refused 
to  recognize  the  transfer  ticket,  and  after  some  parley  the  plain- 
tiff was  ejected  from  the  car.  lie  had  no  money  with  liim,  and 
was  com])elled  to  walk  to  his  place  of  business,  where  he  arrived 
late,  causing  him  anxiety  lest  he  lose  his  position.  The  plain- 
tiff testifies  that  the  conductor  ejected  him  by  force,  over  his 
protest  and  explanation,  and  treated  him  roughly.  lie  testifies 
tliat,  when  he  presented  his  transfer  ticket,  tlie  conductor  in- 
solently and  insultingly  handed  it  back  to  him,  saying:  '"Tliis 
ain't  no  good.  You  will  have  to  ])ay  your  fare."  lie  furtlier 
states  tliat  he  jjolitely  protested,  and  informed  the  conductDr 
that  the  conductor  on  the  suburban  line  had  given  it  to  him 
as  a  transfer  east  on  Vance  street.  To  whicli  the  conductor 
replied.  ''You  will  have  to  get  off,"  and  thereupon  had  the 
car  stopped,  and  jerked  him  by  the  arm  in  tlie  presence  of  the 
passengers,  and  rudely  and  roughly  carried  him  out  of  tlie  car, 
and  ]tui  him  on  the  ground,  without  any  explanation  why  he 
would  not  honor  the  transfer;  that  there  were  many  passengers 
on  the  car,  some  of  whom  were  ladies,  and  he  was  grealiy 
humiliated  and  einnarrassed  ;  and  that  it  was  a  rainy,  disagrce- 
al)le    morning. 

'''^'*  It  is  said  that  the  court  erred  in  charging  the  jury 
that  '"it  was  tlie  duty  of  the  defendant  com))any,  upon  lieiug 
ap]ilied  to  f()r  a  transfi^r.  to  furnish  the  plaintilf  a  jjroper 
transfer,  and.  if  the  conductor  furnished  tlie  plaintiff  a  dif- 
fercnt  iran.-fcr  from  the  one  called  for,  tliat  would  be  the  ncg- 
liLTcnce  of  {]]!'  conducfor,  and  not  the  negligence  of  tlie  jilaiii- 
tilf:  that  ilio  ]ilaiiitilf  had  the  right  to  presume  that  iln'  street- 
car conductor  would  do  his  duty  in  the  ])reniises,  and  liad  a 
right  to  relv  for  jiassago  upon  the  transfer  given  him."  It  is 
said,  also,  that  it  was  error  to  charge  it  to  be  negligence  on  the 
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part  of  the  company  if  the  conductor  gave  him  a  wrong  trans- 
fer, and  also  that  it  was  error  to  hold  that  the  plaintifE  could 
accept  the  transfer  without  question,  and  that  his  acceptance 
of  a  wrong  transfer  would  not  constitute  negligence  on  his 
part.  We  think  there  is  no  error  in  the  charge,  and  that  the 
question  has  already,  in  principle  and  effect,  been  settled  in 
the  case  of  O'Eourke  v.  Street  Ey.  Co.,  103  Tenn.  126,  76  Am. 
St.  Eep.  -639,  52  S.  W.  872,  46"  L.  E.  A.  614.  In"  that  case 
the  court  said :  "To  require  a  passenger,  who  has  made  a  valid 
contract  for  transportation  and  paid  the  requisite  fare,  to  re- 
tire from  the  car  and  suspend  his  journey  because  of  an  original 
defect  in  the  ticket  furnished  him  by  the  company's  agent,  is 
to  visit  the  wrong  of  the  offender  upon  the  offended.  It  is  to 
make  the  rightful  passenger  suffer  for  the  fault  of  the  car- 
rier, and  that,  too,  in  the  latter's  interest.  This  court  ^^^  will 
not  yield  its  assent  to  a  result  so  unjust  and  oppressive.  The 
plaintiff  had  a  right  to  believe  the  transfer  ticket  all  that  it 
should  be.  With  it  he  diligently  sought  and  promptly  entered 
the  first  transfer  car,  and,  upon  being  challenged  by  the  con- 
ductor of  that  car  as  too  late  to  use  the  ticket,  he  made  a  fair 
and  reasonable  statement,  showing  that  he  had  just  left  the 
first  car,  and  that  the  first  conductor  must  have  wrongfully  in- 
dicated the  hour  of  issuance  on  the  face  of  the  ticket.  He  owed 
the  company  no  other  duty,  and  his  expulsion  under  such  cir- 
cumstances was  a  tortious  breach  of  contract,  for  which  he 
became  entitled  to  recover  all  approximately  resulting  dam- 
ages, including  those  for  humiliation  and  mortification,  if  such 
were  in  fact  sustained":  O'Eourke  v.  Street  Ev.  Co.,  103  Tenn. 
135.  76  Am.  St.  Eep.  639,  52  S.  W.  874,  46  L.  E.  A.  614. 

This  court  said  again  in  the  O'Eourke  case:  "The  passenger 
is  not  rcfjuircd  in  law,  nor  allowed  in  fact,  to  print  or  write  or 
stamp  tlie  ticket.  The  carrier  alone  lias  that  right,  and  tlie 
passenger  is  authorized  to  believe  and  presume  it  will  be  ])rop- 
erly  exercised,  and  that  the  ticket,  when  delivered,  is  a  faitliful 
expression  of  the  contract  as  made":  O'Eourke  v.  Street  Ev. 
Co.,  103  Tenn.  133,  76  Am.  St.  Eep.  639,  52  S.  W.  874,  46  L. 
E.  A.  614. 

There  was  in  the  O'Eourke  case  a  printed  stateineni  on  the 
back  of  the  transfer  ticket  to  the  effect  that  the  passenger 
would  "examine  date,  time,  and  direction,  '^"^  and  see  tliat  tlie 
same  are  correct."  But  the  court  held  that  it  would  not  enforce 
such  a  condition,  tliat  it  was  unreasonal)le,  and  that  it  would 
not  place  upon  the  passenger  the  duty  of  verifying  the  act  of 
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the  conductor  in  issuing  a  transfer  ticket;  and  in  that  case  the 
plaintiff  made  no  examination  at  all  of  the  transfer  check,  as 
in  this  case:  O'Kourke  v.  Street  Ky.  Co.,  103  Tenn.  141,  7G  Am. 
St.  Hep.  G39.  52  8.  W.  872,  46  L.  H.  A.  614. 

The  argument  of  counsel  for  the  street-car  company  is  titat 
passengers  should  be  required  to  examine  transfer  tickets  wlien 
handed  to  them,  and  verify  the  action  of  the  conductor,  and,  if 
there  is  any  defect  in  the  ticket  or  any  deviation  from  the  re- 
quest, to  have  it  at  once  corrected,  and,  if  he  docs  not  do  so,  he 
is  guilty  of  such  negligence  as  must  bar  his  recovery.  We  think 
this  contention  not  sound.  The  ticket  is  a  mere  token,  to  be 
used  for  the  convenience  of  the  road.  It  is  not  the  contract 
between  the  road  and  the  passenger.  It  is  a  statement  by  the 
initial  conductor  to  the  subsequent  conductor  what  the  contract 
is,  and  what  the  passenger  is  entitled  to,  and,  if  it  is  not  correct, 
the  fault  is  that  of  the  road.  Xor  can  passengers  be  required 
to  verify  the  acts  of  the  conductor,  but  they  may  presume  that 
he  acts  correctly.  The  tickets  or  tokens  are  prepared  by  the 
company.  They  contain  more  or  less  of  printed  and  other  di- 
rectio]is.  Some  passengers  cannot  read.  Others  are  cliihlren. 
None  of  them  have  the  time  or  opportunity  in  the  rush  of  travel 
to  scrutinize  the  ticket,  and  in  many  instances,  if  they  did,  they 
could  not  understand  -'^'^  the  devices  used  by  the  comjiany. 
The  passenger  has  the  right  to  presume  the  conductor  has  givcii 
him  a  proper  ticket;  and,  if  he  make  a  mistake,  it  is  the  fault 
of  the  company,  for  which  it  is  liable;  and,  if  the  passenger  in 
good  faith  accept  the  ticket,  he  is  not  bound  to  stop  and  scru- 
tinize it,  to  see  that  no  mistake  has  been  made. 

Wo  are  of  oj)inion  that  there  is  no  error  in  tiic  judgment  of 
the  court  below,  and  it  is  afiirmed  with  costs. 


The  Principal  Caftc  is  supported  by  the  ropont  Tndruin  cnpo  of  In- 
dianapolis St.  Ry.  Co.  V.  Wilson,  161  Ind.  153,  00  X.  E.  it:10,  (JT  N.  H. 
993,  ante  p.  261,  and  sec  the  cases  cited  in  the  cross-reference  note 
thereto. 
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MEMPHIS    STREET   EY.    CO.    r.   KAETEIGHT. 

[110  Tenn.  277,  75  S.  W.  719.] 

ELECTRIC  RAILWAY— Fall  of  Trolley.— NegUgence  is  Pre- 
sumed against  an  electric  railway  company  from  the  breaking  and 
falling  of  its  trolley  wire  in  a  public  street,     (p.  808.) 

ELECTRIC  RAILWAY— Degree  of  Care  Required  in  Its  Opera- 
tion.— An  electric  street  railway  company  should  be  held  to  the 
highest  or  utmost  degree  of  care  in  the  construction,  maintenance, 
and  operation  of  its  lines,     (p.  812.) 

Wright,  Peters  &  Wright,  for  the  appellant. 

Jere  Home  and  M.  C.  Ketchum,  for  the  appellee. 

279  "WILKES,  J.  This  is  an  action  for  damages  for  per- 
sonal injuries.  It  was  tried  in  the  court  below  by  a  jury,  and 
there  were  a  verdict  and  judgment  for  two  hundred  and  fifty 
dollars,  and  the  railway  company  has  appealed  and  assigned 
errors. 

The  facts,  so  far  as  necessary  to  be  stated,  are  that  plaintiff, 
a  young  man,  about  twenty  years  of  age,  was  standing  on  the 
pavement  at  the  corner  of  Eayburn  and  Yance  streets,  in  the 
city  of  Memphis.  A  car  of  the  defendant  company  was  ap- 
proaching on  the  street,  when  the  trolley  wire,  forming  part  of 
its  overhead  construction,  with  an  insulator  upon  its  end,  fell, 
and  the  insulator  struck  the  plaintiff  upon  the  head,  inflicting 
a  wound  over  his  right  eye,  which  left  a  permanent  scar  or 
blemish  on  his  face.  He  was  confined  to  his  bed  for  several 
days,  and  was  not  able  to  work  for  some  ten  days,  and  incurred 
a  medical  bill  of  twenty-five  dollars.  It  is  not  definitely  sliown 
what  caused  the  breakage  and  fall  of  the  trolley  wire,  but  tlie 
plaintiff  states  that  the  trolley  pole  knocked  the  wire  down;  that 
he  saw  it  fly  off  and  knock  the  wire  down. 

-^^  It  is  assigned  as  error  that  there  is  no  evidence  to  sus- 
tain the  verdict.  This  assignment  is  based  upon  the  theory 
that  there  is  no  definite  testimony  as  to  why  the  wire  broke, 
and  no  evidence  of  negligent  construction,  maintenance,  and 
operation  of  the  line,  while  there  is  testimony  that  the  wire  was 
in  good  condition,  and  had  been  inspected  two  days  before;  that 
at  the  time  there  was  a  break  in  the  wire  near  the  same  ])lace 
which  was  repaired,  and  the  wire  was  then  found  to  be  in 
proper  condition.  The  rule,  as  laid  down  in  the  case  of  Cluit- 
tanooga  Ey.  Co.  v.  IMingle,  103  Tenn.  GG7,  76  Am.  St.  Eep. 
703,  5G  S.  W.  23,  is  that  "negligence  on  the  part  of  the  street- 
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car  company  in  the  selection,  construction  or  supervision  of  its 
guy  wire  is  presumed,  without  further  evidence,  from  the  fact 
that  such  wire,  dangerously  charged  with  electricity,  falls  on  or 
near  a  public  street,  even  if  its  fall  was  caused  by  a  stroke  from 
the  deranged  trolley  of  a  passing  car."  This  presumption  of 
negligence  must  be  overcome  by  the  car  company.  The  evi- 
dence introduced  by  the  company  consisted  of  the  testimony 
of  Bowen,  the  lineman;  Erickson,  the  foreman  of  the  rejiair 
apparatus,  called  the  "Trouble  wagon";  and  a  negro.  Branch,  a 
member  of  his  crew.  The  testimony  of  these  witnesses  is  quite 
contradictory,  though  they  speak,  in  general  terms,  quite  em- 
phatically as  to  the  quality  of  the  wire,  its  condition,  and  fre- 
quent in?})ection.  They  are  more  or  less  interested,  as  em- 
ployes whose  duties  were  to  make  repairs  and  keep  the  line  in 
order. 

^^^  On  the  other  hand,  the  testimony  of  the  plaintilT  fur- 
nishes some  evidence  that  the  breakage  was  caused  by  the  slip- 
])ing  of  the  trolley  pole,  which  is  not  explained;  and  the  jury, 
from  his  statement,  might  have  legitinuitely  inferred  that  there 
was  negli<ience  in  the  slipping  of  the  pole,  or  a  defect  in  the 
condition  of  the  wire,  and,  under  the  rule,  this  is  sufficient  testi- 
mony, cou})led  with  the  presumption,  arising  out  of  the  Ijreak- 
ayo.  tliat  there  was  negligence. 

The  other  assignments  of  error  may  be  treated  togetlier,  and 
relate  to  tlie  degree  of  care  required  to  be  exercised  l)y  electric 
street  railways  in  the  construction,  maintenance,  and  opera- 
tion of  its  superstructure. 

The  court  charged  the  jury  that  the  street-car  companv  was 
oljligated  to  use  tlie  best  material,  most  approved  methods  of 
construction,  and  the  highest  degree  of  care  and  skill  in  main- 
taining and  keeping  the  same  in  repair,  considering  the  dan- 
gerous nature  of  the  appliances,  and  the  peril  to  life  and  lindj 
embodied  in  their  use.  And  it  is  insisted  that  this  was  HMjuir- 
ing  too  great  a  degree  of  care,  and  the  court  was  rc(|ueste(l  to 
charge  tluit  the  company  vras  only  re(juired  to  exercise  a  higli 
degree  of  care  in  these  respects,  and  not  the  highest  degree  of 
care. 

Counsel  cite?  in  support  of  liis  contention  the  language  of  tliis 
court  in  Chattanooga  St.  Ky.  v.  Mingle.  103  Tenn.  GGT,  7G  Am. 
St.  IJep.  to;;.  .jG  S.  W.  23;  Baltimore  etc.  Street  L'v.  Co.  v.  Nu- 
gent. .SG  Md.  3-!!),  38  Atl.  779,  39  L.  1{.  A.  lul;  Xellis  on  Street 
Surface  Kailroads,   288. 
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2S3  rpi^g  ^j.-j^l  juclge,  in  portions  of  his  charge,  did  state  the 
rule  to  be  a  high  degree  of  care,  and  defined  the  term,  with  ac- 
curacy, as  requiring  care  commensurate  with  the  perils  to  be  ap- 
prehended, and  such  as  would  make  the  appliances  safe  in  their 
use;  but  he  also,  in  another  part,  charged  that  the  highest  de- 
gree was  required.  The  charge  is  open  to  the  objection  that 
the  rule  is  not  stated  in  the  same  or  equivalent  terms  in  all  por- 
tions of  the  charge,  and  was,  to  some  extent,  confusing  to  the 
jury;  but  we  must  assume  that  the  jury  applied  the  strict  rule 
of  the  highest  degree  of  care,  in  order  to  constitute  error,  even 
upon  defendant's   contention. 

It  is  true  in  the  case  of  Chattanooga  E.  Co.  v.  Mingle,  103 
Tcnn.  670,  76  Am.  St.  Ecp.  703,  56  S.  W.  24,  this  court  said : 
"In  view  of  the  extreme  peril  consequent  upon  the  displace- 
ment and  fall  of  the  wires,  and  in  the  operation  of  an  electric 
railway  system,  it  is  essential  that  a  high  degree  of  care  be  exer- 
cised, not  only  in  the  construction,  but  in  their  continued  main- 
tenance in  a  good  and  safe  condition";  citing  Denver  Cons.  Co. 
V.  Sim.pson,  21  Colo.  371,  41  Pac.  499.  31  "l.  E.  A.  566;  Gi- 
raudi  v.  Electric  Imp.  Co.  107  Cal.  120,  48  Am.  St.  Ecp.  114, 
40  Pac.  108,  28  L.  E.  A.  596. 

The  real  point  at  issue  in  the  Mingle  case  Avas  whotlier  the 
doctrine  of  res  ipsa  loquitur  applies  in  case  of  breakage  of  the 
wires,  so  as  to  require  the  company  to  repel  the  presumption  of 
negligence  arising  from  the  mere  fact  of  breakage ;  but  the  court 
was  not  attempting  to  lay  down  with  strict  accuracy  -'^''*  the 
full  measure  of  care  required  of  such  companies  in  the  construc- 
tion, maintenance,  and  operation  of  their  lines. 

So  the  question  recurs.  Was  it  error  to  instruct  the  jury  that 
the  highest  degree  of  care  must  be  exercised?  In  the  case  of 
Denver  Cons.  Co.  v.  Simpson,  21  Colo.  371,  41  Pac.  499,  31  L. 
E.  A.  566,  it  was  said  by  the  trial  judge:  "The  defendant  was 
not  an  insurer  of  the  safety  of  the  plaintiff,  but.  in  construct- 
ing its  line  and  in  maintaining  the  same  in  repair,  it  was  held 
to  the  highest  degree  of  care  and  diligence,  and  in  tliis  respect 
was  bound  to  the  highest  degree  of  care,  skill,  and  diligence  in 
the  construction  and  maintenance  of  its  lines  of  wires  and  other 
appurtenances,  and  in  carrying  on  its  business  so  as  to  inake 
the  same  safe  against  accidents,  so  far  as  such  safety  can,  bv 
the  use  of  such  care  and  diligence,  be  secured.  If  it  observed 
such  a  degree  of  care,  it  was  not  lialde.  If  it  failed  therein,  it 
was  liable  for  the  injuries  caused  thereby.'' 
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On  appeal  this  charge  was  affirmed,  the  appellate  court  say- 
ing: "Where  all  minds  concur,  as  they  must  in  a  case  like  the 
one  we  are  considering,  in  regarding  the  carrying  on  of  a  busi- 
ness as  fraught  with  peril  to  the  public,  inherent  in  the  nature 
of  tlie  business  itself,  the  court  makes  no  mistake  in  defining 
the  duty  of  those  conducting  it  as  the  exercise  of  the  utmost 
care.  It  was  therefore  not  prejudicial  error  for  the  court  to 
tell  the  jury  in  that  case  what  the  law  requires  of  the  defend- 
ant, viz.,  the  highest  degree  of  care  in  conducting  its  business. 
The  late  ^s-*  case  of  Block  v.  Milwaukee  St.  Ry.  Co.,  89  Wis. 
371,  46  Am.  St.  Rep.  849,  Gl  N.  W.  1101,  27  L.  R.  A.  365, 
rightly  interpreted,  supports  this  doctrine;  and  the  case  of 
Haynes  v.  Raleigh  Gas  Co.,  114  N.  C.  203,  41  Am.  St.  Rep.  786, 
19  S.  E.  344,  26  L.  R.  A.  810,  expressly  lays  down  tlic  rule  as 
observed  by  the  trial  court  in  the  instructions  given  in  this 
case.^' 

In  Giraudi  case,  the  court  say:  "The  public,  aside  from  the 
consumers  using  the  commodity,  owe  no  duty  to  those  intro- 
ducing it.  But  on  the  other  hand,  it  is  the  duty  of  those  mak- 
ing a  profit  from  the  use  of  so  dangerous  an  element  as  elec- 
tricity to  use  tlie  utmost  care  to  prevent  injury  to  any  class 
of  people  composing  the  public,  which  consists  in  consideral)lo 
members.  Tliey  must  protect  those  having  less  than  the  ordi- 
nary knowledge  of  the  character  of  the  commodity.'" 

In  ITaynes  v.  Raleigh  Gas  Co.,  114  ^T.  C.  203,  41  Am.  St. 
Rep.  786,^  19  S.  E.  344,  26  L.  R.  A.  810,  the  rule  is  stated  thus: 
*'Tt  is  due  to  the  citizen  that  electric  companies  that  are  per- 
mitted to  use  for  their  own  purposes  the  streets  of  a  city  or 
town  shall  be  required  to  use  the  utmost  degree  of  care  in  the 
construction,  inspection,  and  repair  of  their  wires  and  poles,  to 
the  end  that  travelers  along  tlie  highway  may  not  be  injured  hy 
their  appliances.  The  danger  is  great,  a*id  care  and  watchful- 
ness must  be  commensurate  with  it.  All  the  reasons  tliat  sup- 
port the  rigid  enforcement  of  this  rigid  rule  against  the  car- 
rier of  passengers  by  steam  apply  with  double  force  to  tliose  wlio 
are  allowed  to  place  2**^  above  the  streets  of  a  city  wires 
charirod  with  a  deadlv  current  of  electricity,  or  liable  to  he- 
coTiie  so  charged.  The  requirement  does  not  carry  with  it  too 
heavv   a  burden." 

In  City  Kloctric  Ry.  Co.  v.  Conery,  61  Ark.  381,  54  Am.  St. 
Rep.  262,  33  S.  W.  426.  31  L.  R.  A.  570,  the  court  uses  this 
language:  "Electric  companies  are  bound  to  use  reasonable  care 
in  the  construction  and  maintenance  of  their  lines  and  appar- 
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atus — that  is,  such  care  as  a  reasonable  man  would  use  under 
the  circumstances — and  will  be  responsible  for  any  conduct 
falling  short  of  this  standard.  This  care  varies  with  the  dan- 
ger which  will  be  incurred  by  negligence.  In  cases  where  the 
wires  carry  a  strong  and  dangerous  current  of  electricity,  and 
the  result  of  negligence  might  be  exposure  to  death  or  most 
serious  accidents,  the  highest  degree  of  care  is  required.  This 
is  especially  true  of  electric  railway  wires  suspended  over  the 
streets  of  populous  cities  or  towns.  Here  the  danger  is  great, 
and  the  care  exercised  must  be  commensurate  with  it.  But 
this  duty  does  not  make  them  insurers  against  accidents,  for 
they  are  not  responsible  for  accidents  which  a  reasonable  man, 
in  the  exercise  of  the  greatest  prudence,  would  not,  under  the 
circumstances,   have  guarded  against." 

In  the  case  of  Cook  v.  Wilmington  City  Electric  Co.,  9  Houst. 
306,  32  Atl.  643,  the  court  say:  "The  law  requires  that  they 
[electric  light  companies]  should  use  every  way  to  protect  and 
save  the  public  from  loss  ^**^  or  injury.  They  must  use  every 
means,  regardless  of  expense,  to  protect  and  make  safe  the  pub- 
lic, or  citizens  passing  over  the  streets  of  the  city,  who  are  not 
aware  of  danger.  They  must  use  due  care  and  ordinary  dili- 
gence in  such  case,  with  the  legal  meaning  in  law  following  and 
attached  to  such  words  as  I  have  stated."  As  to  the  meaning 
of  these  words,  the  court  say :  "The  words  'usual  and  ordinary 
care'  mean,  in  such  cases,  nothing  more  or  less  than,  if  there  be 
a  great  danger  and  hazard  in  the  business,  there  should  be  a 
corresponding  degree  of  skill  and  attention  required  by  the 
law." 

Mr.  Keasbey,  in  his  work  on  Electric  Wires,  says :  "The  use 
of  the  electric  current  is  authorized  by  law.  It  will  do  no  harm 
if  it  is  kept  in  its  proper  place,  but  it  is  very  dangerous  if  it  is 
allowed  to  escape.  Those  who  use  it  are  charged  with  a  pub- 
lic duty  to  use  the  greatest  care  to  keep  it  from  doing  harm, 
and,  for  failure  to  observe  this  care,  they  are  responsible  to  per- 
sons using  the  public  streets  who  may  be  injured  ^vithout  any 
fault  of  their  own":  Keasbey  on  Electric  Wires,  sec.  2-13.  And 
]\Ir.  Joyce,  in  his  work  on  Electricity,  holds  the  same  view : 
"An  electrical  company  is  under  the  duty  of  so  maintaining  its 
wires  as  not  to  interfere  with  the  free,  unobstructed,  and  safe 
use  of  the  highway.  Although  it  is  not  an  absolute  insurer  of 
its  wires,  yet  it  is  bound  to  use  the  utmost  care  in  maintaining 
them":  Joyce  on  Electricity,  sec.  450.  See,  also,  McAdam  v. 
Central  K.'^Co.,  67  Conn.  445,  35  Atl.  341. 


813  American  State  Eeports^  Vol,  100.     [Tennessee, 

^®''  We  are  of  the  opinion  that  in  view  of  the  danger  attend- 
ant upon  the  breaking  and  falling  of  overhead  electric  wires  in 
the  streets,  and  the  results  to  be  a])prehended  to  persons  in  the 
streets,  the  company  should  be  held  to  the  highest  or  utmost 
degree  of  care  in  the  construction,  maintenance,  and  operation 
of  its  lines;  and  the  court  was  not  in  error  in  so  charging.  We 
are  of  opinion,  also,  that,  taking  the  whole  of  his  charge  to- 
gether, the  jury  must  have  understood  the  trial  judge  to  lay 
down  the  rule  of  the  highest  degree  of  care;  and  there  is  there- 
fore no  reversible  error  in  the  record,  and  the  judgment  is  af- 
firmed, with  costs. 


The  Prludpal  Case  is  cited  and  considered  with  other  similar  de- 
cisions in  the  monographic  note  to  Ilebert  v.  Lake  Charles  etc.  Co., 
ante,  pp.  515-539,  on  the   duty  and  liability  of  electric  corporations. 


GOEDOX  V.  COX. 

[110  Tcnn.  306,  75  S.  W.  925.] 

JUDGMENT  LIEN  on  Land  Passing  Through  Debtor  as  a 
Medium  of  Transmission. — Tf  one  makes  a  conveyance  before  a  judg- 
ment is  rendered  against  him,  and  the  grantee  informs  an  intending 
purchaser  from  her  that  slie  will  not  make  a  deed  directly  to  him, 
but  will  convev  to  the  original  owner,  who  will  make  tiie  desired 
conveyance,  which  is  done,  the  two  deeds  Vieing  withheld  by  the 
respective  grantors  and  simultaneously  delivered  to  the  purchaser, 
who  at  the  same  moment  delivers  them  for  registration,  the  Hen  of 
the  judgment  does  not  attach  to  the  property  during  the  transmis- 
sion of  title.  And  it  is  immaterial,  the  purchaser  being  in  goo]  faith, 
whether  or  not  the  original  transfer  was  fraudulent,     (pp.  813,  814.) 

McFarland  &  Xeblott,  for  the  appellant. 

II.  D.  ^Minor,  for  the  appellee. 

»<►«  BPLMN),  C.  J.  On  December  G,  1S9S,  A.  0.  Cox  recovered 
a  judgment  against  J.  0.  Cox  in  a  court  of  record  in  the  county 
of  Slicll)y,  where  the  defendant  then  resided.  Several  months 
licfore  tlie  rendition  of  tlii>  judgment,  the  defendant  debtor 
transferred  all  of  his  real  estate  in  that  county  to  one  ]\lrs. 
^McGuoy,  tlie  deed  to  her  being  at  once  put  of  record  in  the  reg- 
ister's office.  In  1000  the  complainant,  Gordon  opened  negotia- 
tions with  a  real  estate  com])any  in  ^Memphis,  which, as  an  ag(Mit, 
had  for  sale  .-ome  of  tlie  lots  covered  by  this  deed,  for  a  purchase 
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of  the  same.  These  negotiations  ended  with  an  agreement  on  the 
part  of  Gordon  to  buy.  After  this  agreement,  but  before  the 
completion  of  the  contract  of  purchase,  the  complainant  was 
informed  that  Mrs.  McGuoy  declined  to  make  a  deed  direct  to 
him,  but  was  willing  to  make  it  to  the  original  vendor,  J.  0. 
Cox,  who  would  convey  to  the  complainant.  The  complainant 
accepted  in  good  faith  this  modified  arrangement,  and  without 
any  suspicion  that  there  was  any  fraud  in  the  original  transac- 
tion between  J.  0.  Cox  and  Mrs.  McGuoy.  Thereupon  a  deed 
was  made  by  Mrs.  McGuoy  to  J.  0.  Cox,  and  he  and  his  wife 
executed  a  conveyance  to  complainant,  Gordon,  and  the  two 
deeds  were  withheld  by  the  respective  grantors,  and  were  simul- 
taneously delivered  to  the  complainant,  Gordon,  who  at  the 
same  moment  delivered  them  to  the  proper  officer  in  Shelby 
county  for  registration.  At  the  time  of  the  delivery  of  these 
deeds  to  complainant,  he  paid  the  purchase  money,  and  so  niueli 
as  was  left,  after  settling  the  taxes  on  the  ^^^  property  and 
certain  expenses,  was  divided  between  Mrs.  ]\IcGuoy  and  the 
wife  of  J.  0.  Cox.  Soon  thereafter,  an  execution  was  issued 
upon  the  judgment  before  referred  to,  and  levied  upon  the 
property  purchased  by  Gordon.  To  enjoin  a  sale  under  this 
levy,  the  present  bill  was  filed. 

We  think  this  case  clearly  falls  within  the  autliority  of 
HufFaker  v.  Bowman,  4  Sneed  (Tenn.),  94.  J.  0.  Cox  was 
merely  a  conduit  for  the  transmission  of  the  title  from  Mrs. 
McGuoy  to  the  purchaser,  and  there  was  no  such  seisin  in  him 
as  would  afford  a  point  of  time  for  the  lien  of  this  judgment 
to  attach.  We  think  it  immaterial  whether  the  original  trans- 
action between  Mrs.  ^McGuoy  and  the  judgment  del)tor  was 
fraudulent  or  not.  If  it  was  not  fraudulent,  tlien  the  judgment 
creditor  had  no  more  right  to  levy  upon  this  property  than  if 
Cox  had  been  a  stranger  to  the  title,  and  yet  had  been  sele.  tvd 
by  the  vendor  as  a  cliannel  througli  which  she  saw  proper  to 
convey  to  her  vendee.  On  the  other  hand,  if  it  was  fraudulent, 
Gordon  in  no  way  participated  in  this  fraud,  nor  was  he  advis;  d 
of  any  wrong  that  might  have  been  perpetrated  by  the  paI•til'^;. 
In  eitlier  event,  he  was  entitled  to  the  benefit  of  tlie  rule  ;,s  an- 
nounced in  ITuffaker  v.  Bowman.  4  Sneed  (Tenn.),  94. 

It  is  insisted,  however,  that  the  case  of  Gregg  v.  Jon(^~.  5 
Heisk.  459,  is  autliority  for  the  contention  of  the  judgment 
creditor.  We  do  not  think  so.  That  case  was  rested  alone  up  n 
the  construction  of  section  2399  of  tlie  Code  of  1858  (Sliannoirs 
Code,  sec.  4139),  which  ^^^  gave  a  widow  dower  in  all  the 
estate,  both  legal  and    equitable,  of    whicli    her  husband    died 
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seised  and  possessed.  This  case  has  never  been  -understood  to 
shake  in  the  slightest  degree  the  authority  of  HulTaker  v.  Bow- 
man, 4  Sneed  (Tenn.),  94. 

The  decree  of  the  chancellor  is  affirmed. 


Estates  aud  Interests  S^ubjcct  to  Judgment  Liens  are  discussed  in  the 
monographic  note  to  Filley  v.  Duncan,  93  Am.  Dec.  345-358.  As'  to 
whether  the  lien  of  a  subsequent  judgment  attaches  to  lands  fraudu- 
lently conveyed  by  the  judgment  delator,  see  French  Lumbering  Co. 
V.  Theriault,  107  Wis.  627,  81  Am.  St.  Eep.  856,  85  N.  W.  927.  51  L. 
E.  A.  910;  Preston-Parton  Milling  Co.  v.  Dexter,  22  Wash.  236,  79 
Am.  St.  Kep.  928,  60  Pac.  412. 


AMEEICAX  STEEL  AND  WIRE  COMPANY  v.  SPEED. 

rilO  Tenn.  524,  75  S.  W.  1037.] 

TAX   ON  IVIERCHANTS.— A   Manufacturing    Corporation    of 

another  state  selling  and  distributing  its  goods  from  warehouses  in 
Tennessee  through  its  representative  there,  is  a  merchant  and  tax- 
able as  such  under  the  statutes  of  that  state,     (p.   821.) 

TAX  ON  MERCHANTS— Interstate  Commerce.— A  merchant's 
tax  on  a  nonresident  manufacturing  corporation  that  ships  its  goods 
to  a  distributing  point  in  the  state,  where  a  local  transfer  com- 
pany takes  charge  of,  assorts,  and  stores  them  in  a  warehouse,  and 
then  delivers  and  distributes  them  in  the  original  package  to  cus- 
tomers of  the  manufacturer  both  in  and  out  of  the  state,  either 
in  accordance  with  its  express  directions,  or  general  directions  in 
favor  of  recognized  and  approved  customers,  whose  names  are  fur- 
nished to  the  local  company,  does  not  contravene  the  commerce  clause 
of  the  federal  constitution.  The  goods  at  the  warehouse  are  not 
in  transit  from  one  state  to  another;  they  are  a  part  of  the  com- 
mon mass  of  the  property  of  the  state,     (p.  825.) 

Patterson,  Xceley  &  Henderson,  for  the  appellant. 

Attorney    General    Gates,    Carroll,    IMcKellar   &    Bullington 
and  Greer  &  Greer,  for  tlie  appellee. 

^'''  XEIL,  J.  This  suit  was  instituted  in  the  clianccry  court 
of  Sholhy  county  to  recover  one  thousand  thirty-one  dollars  and 
foitv-four  cents,  a  merchant's  tax  assessed  against  complainant 
by  K.  A.  Speed,  clerk  of  the  county  court  of  that  countv,  which 
wn>  ]iai(l  hy  complainant,  under  ]irotost,  on  the  ISth  of  October, 
l!H)-j.  TIi(>  cliancoUor  rendered  a  decree  in  favor  of  com- 
plainant and  the  cause  is  now  in  this  court  on  appe.il  of  the 
di'lVndant  cl^-rk. 

The  facts  upon  wliich  the  controversy  arises  are  as  follows: 
Com])lainant  is  a  corporation  created  under  the  laws  of  'New 
Jersey.    Its  situs  is  in  the  state  of  Xew  Jersey,  and  its  principal 


April,  1903.]     American  etc.  Wire  Co,  v.  Speed.  815 

business  office  is  situated  at  Chicago,  Illinois.  It  is  engaged  in 
the  manufacture  of  nails,  staples,  barbed  and  smooth  wire,  at 
different  ^^^  points  north  of  the  Ohio  river.  None  of  its  man- 
ufactories are  situated  in  Tennessee,  and  all  of  its  products 
consigned  to  Memphis  are  shipped  from  points  beyond  the 
limits  of  this  state. 

Prior  to  the  1st  of  February,  1900,  its  manufactured  products 
were  sold  and  distributed  throughout  the  southwest,  from  Louis- 
ville, Kentucky,  Memphis,  Tennessee,  Greenville,  Yicksburg, 
and  Xatchez,  ^Mississippi  and  Xew  Orleans,  Louisiana,  About 
that  time  the  Patterson  Transfer  Company,  a  corporation  cre- 
ated under  the  laws  of  Tennessee,  having  its  situs  at  Memphis, 
and  doing  business  at  Memphis,  represented  to  appellee  that 
Memphis  was  the  most  available  point  in  the  southwest  at  which 
to  mass  and  distribute  its  manufactured  products  to  its  cuistomers 
in  that  section.  At  this  time  and  for  many  years  prior  thereto, 
the  Patterson  Transfer  Company  had  been  engaged  in  the  busi- 
ness of  transferring  passengers  and  freights  to  and  from  the 
various  depots  at  Memphis  and  from  the  landings  on  the  Miss- 
issippi river.  Appellee  entered  into  an  arrangement  with  the 
Patterson  Transfer  Company  whereby  said  company  was  to  re- 
ceive its  manufactured  products  at  ^Memphis,  assort  them  so  as 
to  separate  the  ditferent  kinds  of  nails,  staples,  and  wire,  and 
then  to  deliver  them  either  to  the  jobbers  at  Memphis,  or  to  the 
jobbers  beyond  the  limits  of  Tennessee,  over  the  various  lines 
of  railroads  and  steamboats  running  into  Memphis,  as  directed 
by  complainant. 

None  of  complainant's  products  are  ever  sold  to  the  Patterson 
Transfer  Company,  or  are  by  it  sold  to  others,  ^^^  and  neither 
its  officers  nor  employes  have  any  knowledge  whatever  of  the 
price  at  which  goods  are  sold  by  complainant. 

Under  the  arrangement  between  them,  the  business  of  the  Pat- 
terson Transfer  Company,  in  connection  with  complainant's 
products,  is  confined  to  their  transfer  to  the  warehouses,  their 
assortment  in  the  warehouses,  the  keeping  of  thetn  in  storage, 
and  their  subsequent  delivery  to  the  customers  of  the  complain- 
ant, under  its  general  or  special  orders,  as  below  indicated. 

The  goods  of  complainant  are  manufactured  at  difTcrcnt 
points,  and  it  is  convenient  and  useful,  from  a  business  point 
of  view,  to  mass  them  at  some  place  at  which  they  can  be  assorted 
and  from  which  they  can  be  distributed  to  complainant's  cus- 
tomers. It  is  impracticable  to  assort  the  goods  either  at  the 
river  landing  or  at  the  railroad  depots  when  they  reach  ]\[em- 
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phis,  and  in  order  to  facilitate  the  work,  the  Patterson  Trans- 
fer Company  lias  rented  three  warehouses  in  which  the  goods 
are  stored  for  the  purpose  of  assortment  and  distribution,  and 
for  other  purposes  below  indicated.  These  warehouses  are 
rented  exclusively  for  this  purpose,  and  the  manufactured 
products  of  complainant,  and  no  other  goods  are  stored  tberein. 
The  evidence  further  shpws  that,  as  a  general  rule,  prior  to 
the  time  the  goods  are  shipped  to  Memphis,  sales  agents  of  the 
complainant  canvass  the  southwestern  country,  and  make  con- 
tracts, exclusively  with  jobbers;  ^'^*^  and  in  each  instance  where 
a  contract  is  made  it  is  embodied  in  writing,  on  a  form  prepared 
by  complainant,  in  which  is  set  down  tlie  amount  of  goods  wliich 
constitutes  the  sul)ject  of  the  contract,  and  the  time  agreed  upon 
within  wliich  they  are  to  be  delivered.  The  goods  so  contracted 
for  are  described  as  so  many  kegs  of  nails,  so  many  kegs  of 
staples,  so  many  reels  of  barbed  wire  or  so  many  coils  of  smooth 
wire,  according  to  the  terms  of  the  contract,  in  respect  of  the 
quantity  agreed  upon.  But  the  contract  does  not  specify  the 
grade  and  quality  of  the  goods  desired.  The  grade  and  quality 
are  left  open,  to  be  subsequently  specified  when  the  customer  de- 
sires a  delivery,  as  l)elow  stated.  The  customer  can,  when  he 
makes  his  specification,  select  any  grade  of  goods  he  desires, 
and  upon  so  selecting  they  will  be  delivered  to  him,  up  to  the 
quantity  contracted  for,  within  the  time  agreed  upon,  at  prices 
contracted  for  applicable  to  the  several  grades.  In  fixing  the 
price  of  its  goods,  the  complainant  always,  except  when  neces- 
sary to  lower  prices  in  order  to  meet  competition,  figures  in  the 
freight  on  the  goods. 

As  above  indicated,  it  is  shown  in  the  evidence  that  tlicro  are 
many  different  kinds  of  nails,  as  well  as  different  kinds  of  barlied 
and  smontli  wire,  and  it  is  expressly  stipulated  in  the  contract 
that  the  customer  sliall  liave  tlio  privilege  of  sjiecifying,  during 
the  life  of  the  contract,  tlie  kind  of  wire,  or  kind  of  nails  or 
staples,  he  desires  delivered  to  hini  under  tlie  contract.  These 
contracts  also  specify  from  sixty  to  ninety  days  as  tlie  time 
within  '"^^  which  the  ])roducts  are  to  be  delivered,  and,  at  any 
time  during  the  jieriod  jirescribcd  in  the  contract,  the  customer 
may  designate  the  kind  of  goods  he  desires  delivered  under  it. 

These  contracts  are  made,  usually,  before  the  goods  arrive  at 
]\Iempliis,  their  jioint  of  destination,  and  generally  the  contracts 
are  made  iii  advance  of  the  production  of  the  goods  at  the  com- 
plainant's factory. 

T'siially  the  sale  agents  of  the  complainant,  not  onlv  in  ad- 
•vance  of   the  shipment  of   the  goods,  but   in    advance    of    their 
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production,  canvass  the  southwestern  country  in  the  manner 
above  stated,  visiting  the  various  jobbers,  ascertaining  the 
amount  of  goods  they  will  require  within  sixty  or  ninety  days, 
and  the  contract  is  prepared,  to  the  purport  above  indicated,  in 
which  the  complainant  obligates  itself  to  deliver,  at  the  prices 
stated,  as  above  mentioned,  the  amount  of  goods  contracted  for 
therein,  and  the  customer  agrees  to  receive  and  pay  for  that 
quantity  upon  the  goods  being  delivered  to  him  after  he  shall 
have  made,  and  according  to  his  specification,  which  he  may  make 
during  the  life  of  the  contract,  the  customer  reserving  the  right, 
in  the  face  of  the  contract,  to  specify  the  exact  grade  or  quality 
of  goods  he  desires  delivered  under  it.  He  does  this  after  the 
making  of  the  contract,  and  at  any  time  he  desires  to  do  so, 
within  the  life  of  the  contract,  by  writing  out  his  specification 
showing  precisely  what  grade  of  goods  he  desires,  and  forwards 
this  specification  to  the  office  of  the  complainant  in  Chicago,  and 
then  the  goods,  under  an  order  from  the  ^^^  Chicago  office,  ad- 
dressed to  the  Patterson  Transfer  Company  at  Memphis,  are  se- 
lected by  the  latter  out  of  the  mass  of  goods  belonging  to  the 
complainant  in  the  aforesaid  warehouses  in  Memphis,  and  are 
shipped  by  the  said  Patterson  Transfer  Company  to  the  customer 
who  has  signed  the  specification.  This  order  from  the  complain- 
ant to  the  Patterson  Transfer  Company  is  effected  through  the 
agency  of  a  copy  of  the  specification  which  is  forwarded  to  the 
latter  from  complainant's  central  office  at  Chicago ;  it  being  un- 
derstood, according  to  the  course  of  business  between  the  two 
companies,  that  the  Patterson  Transfer  Coinpany  will  select,  out 
of  the  mass  of  goods,  those  set  out  in  the  specification,  and  will 
ship  them  to  the  customer  whose  name  is  signed  to  the  specifica- 
tion, upon  receiving  such  copy  of  the  specification,  from  the 
central  office  at  Chicago. 

This  method  of  transacting  the  business  is  modified,  in  prac- 
tice, in  so  far  as  the  fulfillment  of  the  contracts  made  with  the 
jobbers  at  Memphis  is  concerned.  For  the  convenience  of  the 
]\remphis  trade,  complainant  advises  tlie  Patterson  Transfer 
Company  of  the  names  of  its  customers  at  ^Memphis,  and  that 
company  is  instructed  to  deliver  the  goods  embraced  iu  the  con- 
tracts with  the  Mempliis  jobbers  in  the  following  manner :  The 
Memphis  jobber  makes  out  his  specification  in  duplicate,  and 
addresses  a  letter  to  complainant,  as  in  any  other  case;  but,  in- 
stead of  forwarding  this  letter  and  his  specification  directly  to 
complainant,  he  delivers  the  letter  to  the  Patterson  Transfer 
Company,  and  the  Patterson  Transfer  Company  at  once  de- 
livers the  goods  ^^^  so  specified,  attaching  the  dray  receipt  to 
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a  copy  of  the  specification,  and  forwards  the  specification,  letter, 
and  dray  receipt  to  the  office  of  the  complainant  in  Chicago,  and 
that  office  makes  out  an  invoice  and  sends  it  directly  to  the 
jobber. 

Anotlior  variation  is  made,  in  the  course  of  the  business,  in 
favor  of  the  Memphis  jobbers,  to  the  following  effect :  xVny  jobber 
in  Mompliis  who  is  a  recognized  customer  of  the  complainant 
can,  without  any  previous  written  contract  or  other  special  agree- 
ment, make  out  a  specification  of  the  goods  he  desires,  and  liand 
this,  in  duplicate  form,  to  the  Patterson  Transfer  Company. 
Upon  this  being  done,  it  is  the  duty  of  the  Patterson  Transfer 
Company,  under  its  general  instructions  from  the  complainant, 
to  select,  out  of  the  mass  of  goods  in  the  warehouses,  goods  cor- 
responding to  those  contained  in  the  specification,  and  deliver 
them  to  such  jobber,  this  delivery  being  usually  made  by  the 
next  day,  or,  at  most,  within  two  or  three  days.  Other  deliveries 
on  specifications  sent  direct  to  the  Chicago  office  are  not  usually 
made  within  less  than  six  or  eight  days,  and  sometimes  a  longer 
period  is  required.  AYhen  the  Patterson  Transfer  Company  re- 
ceives from  Memphis  jobbers  the  specifications  which  are  the 
special  subject  of  this  paragraph,  one  copy  is  kept  by  it,  and  the 
other  copy  is  forwarded  to  the  office  at  Chicago,  wliere,  upon  its 
arrival  and  reception,  the  customer  is  charged  with  the  goods 
specified,  at  current  prices. 

The  testimony  shows  that,  of  the  mass  of  goods  kept  ^^"*  on 
hand  in  ]\[emphis  in  the  above-mentioned  warehouses,  about 
nin<'ty  per  cent  ultimately  goes  to  tbe  jolibers  who  reside  outside 
of  ]\I('iiipliis  and  beyond  the  limits  of  this  state.  The  remain- 
ing ten  per  cent  goes  to  the  Memphis  jobbers  in  fulfillment  of 
the  general  contracts  previously  referred  to,  pursuant  to  specifi- 
cations thereunder  made,  and  under  specifications  made  with- 
out ]U'evious  written  contracts,  tbe  latter  covering  about  two  and 
ono-bair  ]U'r  cent  of  all  the  goods  kept  on  liand. 

Xo  one  but  an  agreed  or  recognized  customer  of  the  complain- 
ant can  make  out  a  specification,  or  have  gi)f)d>  delivered  from 
tbe  storehouses  of  the  Patterson  Transfer  Comjiany;  and  no 
godils  are  ever  delivered  or  distributed  to  anyone  by  the  Patter- 
son Transfer  Company  except  under  the  express  directions  of 
complainant,  or  under  general  directions  given  by  com])lainant 
to  the  .-aid  Patterson  Transfer  Company  in  favor  of  recognized 
and  ap[>rovcd  eiistonier-  of  the  com]>lainant,  whose  names  are 
furnislied  by  it  to  the  I'atterson  I'ransfer  Company. 

T]\o  te-tiiiiony  further  shows  that  tlie  quantity  of  goods  wliich 
tbe  com})lainant  keeps  on  hand  at  ^lemphis  fluctuates  consider- 
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ably,  owing  to  the  state  of  trade,  from  time  to  time.  Sometimes 
the  stock  is  as  low  in  value  as  $30,000,  and  sometimes  the  com- 
plainant has  on  hand  a  stock  of  the  value  of  more  than  $100,000. 

Some  of  the  goods,  a  very  small  amount,  are  shipped  to  Mem- 
phis by  rail.  Nearly  all  of  these  goods  which  come  to  the  hands 
of  the  Patterson  Transfer  Company  from  this  complainant  are 
transported  to  Memphis  on  ^^^  barges  belonging  to  transporta- 
tion companies  in  which  complainant  has  no  interest,  and  which 
are  engaged  in  the  carrying  trade.  As  a  general  rule,  while  the 
complainant  endeavors  to  secure  contracts  covering  its  output 
before  the  goods  are  manufactured,  yet  it  does  not  always  do  so, 
but,  taking  advantage  of  the  seasons  when  there  is  a  good  stage 
of  water  in  the  rivers  which  must  be  used  in  floating  its  products 
from  its  mills  to  Memphis,  it  masses  its  goods  at  the  latter  point 
in  anticipation  of  future  sales. 

The  testimony  shows  that  when  goods  are  sliipped  from  com- 
plainant's mills,  consigned  to  Memphis,  the  Patterson  Transfer 
Company  is  notified  by  the  Chicago  office  that  a  certain  quantity 
of  complainant's  products  were  shipped  at  a  certain  time  on 
barges  to  the  port  at  Memphis.  These  barges  are  met  at  the 
river  landing  by  the  Patterson  Transfer  Company,  which  receives 
the  goods,  transfers  them  to  its  warehouses,  and  assorts  them. 
Then  from  time  to  time  it  ships  the  goods  on  specifications  as 
before  explained.  On  receiving  the  goods,  they  are  credited  to 
the  complainant  on  the  books  of  the  Patterson  Transfer  Com- 
pany, and.  on  being  shipped  out,  they  are  cliarged  on  the  same 
books  to  the  complainant.  When  tlie  goods  reach  ]\Iemphis  they 
are  always  consigned  to  the  complainant,  in  care  of  the  Patterson 
Transfer  Company. 

All  of  tlie  goods  forwarded  to  Memphis  are  products  of  the 
factories  of  complainant.  No  part  of  them  are  ever  purchased 
by  it.  Its  sale  agents  are  exclusively  engaged  ^*^*^  in  selling 
these  products.  They  are  produced  by  comjjlainant  beyond  the 
limits  of  this  state,  and  are  made  tlie  subject  of  contracts  by  its 
sale  agents  throughout  the  southwest  in  tlie  manner  lieforc 
explained.  These  sale  agents  report  all  contracts  efTectod  bv 
them  directly  to  the  office  in  Chicago,  whether  made  witli  the 
jobbers  at  Memphis  or  elsewhere  beyond  tlie  limits  of  this  state. 
All  invoices  for  goods,  when  sold  by  specifications  in  the  manner 
above  stated,  are  made  out  at  tlie  office  at  Cliicago,  and  forwarded 
directly  to  the  customer,  in  the  manner  and  under  the  circum- 
stances previously  stated. 
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Some  of  complainant's  goods  are  produced  at  one  factory  and 
some  at  another,  and  consequently,  when  a  purchaser  contracts 
for  the  delivery  to  him,  within  sixty  or  ninety  days,  of  a  certain 
numher  of  packages,  it  frequently  turns  out  that  some  of  goods 
desired  are  the  product  of  one  factory  and  some  of  another, 
and  it  is  accordingly  most  convenient,  in  the  conduct  of  com- 
plainant's business,  that  goods  from  complainant's  various  fac- 
tories should  be  massed  at  some  point  where  they  can  be  dealt 
with  in  the  manner  before  explained. 

Com])lainant's  goods  are  put  up  in  the  following  original  pack- 
ages. The  nails  and  staples  are  put  up  in  kegs,  each  keg  weigh- 
ing one  hundred  pounds;  the  smooth  wire  in  coils  tied  by  wires, 
and  each  coil  weighing  one  hundred  pounds;  the  barbed  wire  on 
reels,  the  wire  on  each  reel  weighing  one  hundred  pounds. 
Each  package  is  separately  and  distinctly  made  up  at  the  fac- 
tories for  convenience  of  transportation,  ^^"^  and  is  in  this 
form  delivered  to  the  common  carriers.  In  this  form  they  are 
delivered  at  the  initial  point  of  tran3])ortation.  It  this  form 
they  are  transported  in  barges  or  by  railroads  to  Memphis,  and 
received  by  the  Patterson  Transfer  Company.  In  tliis  form 
they  are  assorted  at  the  warehouses  by  the  Patterson  Transfer 
Company,  and  delivered  by  it  to  the  complainant's  customers  at 
^Memphis,  under  the  circumstances  previously  stated,  or  to  the 
various  lines  of  steamboats  and  railroads  running  out  of  Mem- 
pjbis,  consigned,  under  circumstances  previously  stated,  to  cus- 
tomers beyond  the  limits  of  Tennessee,  and  in  this  form  they 
ultimately  come  to  the  hands  of  complainant's  customers  in  such 
foreign  states.  Each  package  is  separate  and  distinct  in  itself, 
and,  while  no  ])artieular  package  is  consigned  to  any  special 
customer,  each  keg  of  nails  and  staples  is  marked  so  as  to 
show  (Exactly  wliat  the  ])ackage  contains,  and  each  coil  and  reel 
of  win^  is  marked  with  a  tag  showing  what  the  coil  or  reel  con- 
tains, iiud  no  pacl;;ige  is  ever  changed,  in  any  particular,  from 
the  lime  it  b'avos  the  factory  until  it  ultimately  reaches  tlie 
hands  of  tlie  customer. 

The  testimony  shows  that  j^Femphis  has  within  recent  V(\irs 
becdii'.e.  Ity  renson  of  its  accessibility  to  railway  and  river  trans- 
portiition,  a  grc^at  distrihut ing  point,  and  it  was  selected  a.-i 
the  basis  of  tlie  operations  which  are  the  subject  of  the  ])res;'nt 
cont i-()versy,  by  reason  of  these  excei)tional  advantages. 

Other  facts  jtroven  by  the  complainant  are  as  follows:  The 
testimony  of  ^Ir.  ^'oung,  the  tax  assessor,  shows  that  *"••*''*  none 
oi  the  cotton  shipped  into  Mem])liis  from  the  surrounding  states 
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pays  any  tax  whatever,  and  that  the  manufacturers  of  lumber 
in  Memphis  pay  no  tax  on  lumber  made  from  logs  which  are 
produced  from  the  soil  of  this  state. 

There  is  also  an  agreement  of  counsel  to  the  effect  that  there 
are  large  iron  deposits  in  Tennessee,  and  a  number  of  furnaces 
in  this  state  engaged  in  the  manufacture  of  iron  from  the  iron 
ore  deposits  in  this  state. 

The  bill  alleges,  and  the  answer  admits,  that  complainant  was 
assessed  by  the  defendant  clerk  as  a  merchant,  and  was  required 
to  pay  to  the  state  a  merchant's  tax  for  the  years  3901  and  1902, 
amounting  to  one  thousand  and  thirty-one  dollars  and  forty-four 
cents.  On  appeal  to  the  state  board  of  equalizers,  this  assess- 
ment was  affirmed,  and  thereupon,  within  the  time  required  by 
law,  to  wit,  on  the  eigthteenth  day  of  October,  1902,  complainant 
paid  these  taxes  under  protest.  This  suit  was  instituted  by 
complainant,  within  the  time  prescribed  by  the  statute,  to  re- 
cover the  taxes  so  paid,  on  the  ground  that  the  assessment  was 
illegal  and  void  for  the  following  reasons :  1.  Because  complain- 
ant was  never  at  any  time  a  merchant  doing  business  at  Mem- 
phis; 2.  That  the  assessment  was  in  violation  of  article  1,  sec- 
tion 8,  subsection  3,  of  the  constitution  of  the  United  States, 
which  empowers  Congress  "to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  among  the  Indian 
tribes." 

We  shall  now  briefly  consider  the  points  raised  in  argument 
in  this  court. 

^^^  It  is  insisted  that  the  complainant  was  not  a  merchant; 
but  we  think  it  was  a  merchant  within  the  sense  and  meaning 
of  our  act  of  1901,  page  329,  chapter  174,  section  27.  This  sec- 
tion reads  as  follows :  "The  term  "^merchant,'  as  used  in  this  act, 
includes  all  persons,  copartnerships,  or  corporations  engaged  in 
trading,  or  dealing  in  any  kind  of  goods,  wares  or  merchan- 
dise, ....  whether  such  goods,  wares,  or  merchandise  be  kept 
on  hand  for  sale,  or  the  same  be  purchased  and  delivered  for 
profit  as  ordered." 

Under  the  facts  proven  in  this  case,  the  complainant  was 
"dealing"  in  nails,  staples,  and  wire,  in  the  city  of  Mempliis,  at 
the  time  it  was  assessed  for  taxes,  and  had  been  since  February, 
1900,  and  for  a  short  time  prior  thereto.  It  is  immaterial  tliat 
its  agent  at  Memphis,  the  Patterson  Transfer  Company,  had 
no  authority  to  fix  prices,  but  only  kept  the  stock  and  delivered 
the  goods  on  contracts  made  with  the  office  at  Chicago,  said  de- 
liveries being  made  under  orders  issued  from  Chicago,  eitber 
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special,  or  to  be  inferred  from  the  general  course  of  business. 
The  vital  fact  is  that  the  goods  were  not  sold  from  their  place 
of  manufacture,  but  wore  kept  in  stock  at  Memphis,  and  this 
stock  was  drawn  on  from  time  to  time  to  fill  contracts  of  sale 
made  by  tlie  company's  salesmen,  or  to  fill  contracts  made  by 
means  of  intending  purchasers  depositing  specifications  of 
goods  desired  with  the  Patterson  Transfer  Company,  and  in 
that  manner  obtaining  the  goods. 

It  is  insisted  that  complainant  was  only  a  manufacturer 
^"^  selling  its  goods  as  any  other  manufacturer.  In  Taylor  v. 
Vincent,  12  Lea,  284,  47  Am.  Eep.  338,  it  is  said  that,  if  the 
manufacturer  of  an  article  be  engaged  in  selling  it  as  a  business, 
lie  may  be  taxed  for  the  privilege  of  doing  so,  as  a  tax  upon  his 
occupation  or  as  a  privilege;  but  that  if  he  sells  from  his 
place  of  manufacture  in  unbroken  packages,  as  a  manufacturer, 
he  cannot  be  taxed  as  a  dealer.  A  later  case  (Kurth  v.  State, 
86  Tenn.  134,  5  S.  W.  393)  goes  further  and  holds  that  a  manu- 
facturer of  liquors  cannot  sell  without  taking  out  license  as  a 
dealer.  This  latter  case  had  reference  to  sales  at  retail.  l)ut  in 
another  case  (Webb  v.  State,  11  Lea,  662)  the  same  rule  was 
applied  to  manufacturers  selling  to  wholesale  liquor  dealers. 
And  in  Kurth  v.  State,  86  Tenn.  134,  5  S.  W.  393,  in  referring 
to  Taylor  v.  Vincent,  12  Lea.  284,  47  Am.  Eep.  338,  it  was 
said:  "The  case  of  Taylor  v.  A'incent,  12  Lea,  284,  47  Am.  Eep. 
338,  is  pressed  upon  us  as  determining  that  a  dealer  is  one  wlio 
buys  to  sell  again.  In  this  we  do  not  concur,  liut  this  pro])0- 
sition  is  no  part  of  the  decision  of  the  case,  and  was  only  used 
in  argument  by  the  judge  delivering  the  opinion  of  tlie  court. 
The  decision  in  that  case  only  goes  to  the  point  of  deciding  tliat, 
under  the  revenue  laws  of  1881  and  1883,  a  manufacturer  of 
liquors  from  tlie  produce  of  this  state,  who  sold  at  liis  phice  of 
manufacture  to  dealers  in  unbroken  packages,  was  not  a  whole- 
sale deab^r  witliin  tlie  meaning  of  these  acts." 

There  is  an  earlier  case  (State  v.  Smitli,  5  Humph.  394), 
construing  acts  of  1835-36,  page  Gl,  chapter  13,  section  5,  wliich 
takes  the  contrary  view,  but  this  is  not  controlling  under  •'"*^  tlie 
language  of  the  act  of  1901^  and  the  later  cases  above  rofci'red 
to. 

It  is  next  insisted  that  the  act  taxing  the  goods  was  a  viola- 
tion of  the  provisions  of  the  federal  constitution  above  referred 
to,  because  the  goods  were  in  course  of  transit  from  one  state  to 
another  at  the  time  the  tax  was  levied.  We  do  not  think  tliat 
this  position  is  well  taken.     Under  the  method  of  business  pur- 
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sued  by  the  complainant,  these  goods  had  been  sold  to  no  one, 
nor  were  they  in  course  of  transit  for  the  purpose  of  being 
put  directly  upon  the  market.  The  warehouse  of  the  Patterson 
Transfer  Company  was  in  the  nature  of  a  permanent  place  of 
deposit,  where  complainant's  goods  were  gathered  together  and 
were  left  to  await  the  orders  of  customers,  and  from  the  mass 
so  created  goods  were  from  time  to  time  drawn  to  meet  the 
wants  of  customers,  and  as  called  for  by  them.  It  is  true  that 
an  effort  was  generally  made  to  get  agreements  from  intending 
purchasers  that  they  would  take  the  output  of  complainant's 
mills  before  the  goods  were  manufactured,  and  that  usually 
enough  of  these  contracts  were  in  existence,  and  calling  for  a 
sufficient  quantity  of  goods,  to  cover  the  expected  output  for 
sixty  or  ninety  days,  the  time  during  which  these  contracts  usu- 
ally ran;  but  these  contracts  did  not  constitute  sales.  They 
were  only  agreements  to  the  effect  that,  during  the  sixty  or 
ninety  days  next  ensuing  their  date,  such  intending  purchasers 
would  take  such  and  such  a  quantity  of  complainant's  goods, 
say  one  thousand  kegs  of  nails,  or  one  thousand  kegs  of  staples, 
or  five  hundred  coils  of  ^'^^  wire.  But  there  were  many  kinds 
and  grades  of  nails,  and  this  class  of  goods  varied  very  much  in 
size,  running  from  four-penny  to  twenty-penny  nails.  There 
were  also  different  grades  of  staples.  And  as  to  wire,  there 
were  several  kinds:  First,  the  two  general  classes  of  smooth 
wire  and  barbed  wire,  also  wire  galvanized,  and  wire  not  gal- 
vanized. And  in  barbed  wire  there  were  different  grades, 
based  on  the  number  of  points  or  barbs,  as  two-point  and  three- 
point  wire,  etc. 

Any  customer  of  the  complainant  who  had  contracted  to  take 
a  given  quantity  of  complainant's  nails,  as  one  thousand  kegs, 
had  the  right  to  select,  at  any  time  within  the  sixty  or  ninety 
days  covered  by  his  contract,  the  kind  of  nails  he  would  take. 
He  might,  if  he  chose,  call  for  and  receive  all  of  one  kind,  or 
some  of  each  kind,  or  in  any  proportion,  as  respects  the  several 
kinds,  that  he  desired.  So  with  the  staples.  And  so  of  the 
wire.  He  might  specify,  during  the  sixty  or  ninety  days,  so 
many  coils  of  smooth  wire  galvanized,  so  many  coils  not  gal- 
vanized, so  many  reels  of  barbed  wire  two-point,  and  so  many 
reels  of  barbed  wire  three-point.  At  the  time  these  contracts 
or  agreements  were  entered  into,  neither  tlie  complainant  nor 
its  customers  knew  how  much  of  any  kind  of  complainant's 
goods  would  be  called  for.  Hence  there  was  no  meeting  of  the 
minds  of  the  parties    as  to  an  essential    term  of    the  contract. 
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These  contracts  were  nothing  more  than  options  extended  to 
complainant's  customers  to  select  from  complainant's  stock  of 
goods,  within  a  given  time,  such  articles  as  they  might  desire, 
up  to  ^^^  and  not  to  exceed  an  agreed  quantity,  the  price  of 
each  article  (kegs  of  nails,  kegs  of  staples,  coils  of  wire,  and 
reels  of  harbed  wire)  composing  the  mass  being  fixed  for  tlie 
time  agreed  upon,  and  the  customer  being  allowed  to  select 
within  the  time  such  articles  as  he  desired,  with  the  understand- 
ing that  they  were  to  be  charged  to  him  at  the  price  ruling,  as 
per  agreement,  during  the  sixty  days  or  other  time  agreed  upon. 
Nor  was  the  customer  under  the  contract  bound  to  take  all  of 
the  goods  at  one  time.  He  had  the  right,  according  to  the  con- 
tract and  the  usage  of  the  business,  to  specify  and  select  all  at 
one  time,  or  to  specify  and  select  different  parts  of  the  agreed 
aggregate,  for  the  sixty  or  ninety  days,  at  diU'erent  periods,  or  • 
on  different  days  during  that  period. 

The  substance  of  the  contract,  agreement,  or  arrangement 
between  the  complainant  and  any  given  customer  may  be  thus 
expressed:  On  his  part,  the  customer  said:  During  the  next 
sixty  days,  I  will  take  from  you  one  thousand  kegs  of  nails, 
or  one  thousand  kegs  of  staples,  and  one  thousand  coils  of  Avire, 
reserving  to  myself  the  right  to  select  from  the  mass  of  your 
goods  such  and  so  much  of  the  many  diiferent  kinds  of  goods 
which  you  have  of  the  classes  referred  to  as  I  may  desire,  pro- 
vided I  do  not  go  beyond  the  aggregate  quantity  of  each  gen- 
eral class  (nails,  staples,  and  wire)  above  indicated;  the  price 
for  each  of  the  several  grades  and  kinds  of  the  several  classes 
of  goods  to  be  thus  and  thus. 

Or,  to  state  the  matter  from  the  complainant's  point  ^■*'*  of 
view,  tlie  sulistance  of  tlie  negotiation  between  the  j)arties,  in 
general,  may  be  thus  set  down,  viz. :  During  the  next  sixty 
davs  I  will  sell  you  my  goods  at  the  following  schedule  of 
prices  (stating  pi'iecs)  ;  what  quantity  will  you  take  during 
that  ])eriod?  The  customer  rej)lies,  in  substance,  1  will  take 
one  tliousand  kegs  of  nails,  one  thousand  kegs  of  staple,-,  and 
one  thousand  coils  or  reels  of  wire,  of  such  kinds  as  1  may 
s|ie(ifv  of  the  several  kinds  or  grades  of  nails,  and  of  the  sev- 
eral kinds  of  staples,  and  of  the  several  kinds  of  wire,  during 
tlie  next  sixty  days,  at  tlie  prices  offered.  Here  it  is  manifest 
tliat  there  being  no  agreement  as  to  the  amount  of  each  kind 
or  quality  of  goods  in  advance,  and  there  being  no  iii<'ans  of 
makinf  certain  these  matters,  except  through  the  uncontrolled 
choice  of  tlie  cuttonier,  there  can  be  no  means  of  deleniiining 
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the  sum  due  until  there  is  a  selection  made  by  the  customer 
in  any  given  instance. 

As  appears  from  the  statement  of  facts  above,  complainant 
has  all  the  time  a  large  number  of  such  contracts  running  in 
this  state,  and  in  Arkansas,  Texas,  and  other  states  in  the  south- 
west, and  keeps  on  liand  its  stock  of  goods  to  meet  them,  that 
is,  to  fill  such  orders  or  "specifications"  as  its  customers  may 
from  time  to  time  make,  the  orders,  in  general,  being  sent  to 
complainant's  Chicago  office,  and  from  that  office  the  direc- 
tions being  sent,  in  the  manner  set  forth  in  tlie  statement  of 
facts,  to  the  Memphis  branch,  to  fill  the  orders  by  shipping  the 
goods  to  the  customer  so  ordering  or  "specifying." 

^*^  Likewise,  as  appears  from  the  said  statement  of  facts, 
complainant,  from  time  to  time,  as  occasion  offers,  has  through 
its  agent,  the  Patterson  Transfer  Company,  dealings  with  its 
recognized  customers  among  the  merchants  of  ]\Iemphis,  with- 
out the  formality  of  such  previous  written  contracts,  allowing 
these  merchants  to  select  or  "specify"  whenever  they  desire 
goods,  and  imposing  upon  the  Patterson  Transfer  Company  the 
duty  to  deliver  promptly  to  such  merchants,  whenever  calls  are 
made,  without  any  previous  notification  to  the  office  at  Chicago 
or  negotiations  therewith. 

The  goods  kept  on  hand  at  Memphis  in  the  stock  referred 
to  must  be  regarded  as  kept  on  hand  for  this  purpose  also. 

And  it  is  important  at  this  juncture  to  note,  as  shown  in 
the  statement  of  facts,  that  the  fact  last  stated  is  not  the  only 
evidence  that  the  goods  are  not  massed  at  Memphis  merely  for 
the  purpose  of  meeting  the  general  contracts,  above  referred  to, 
previously  made  in  and  through  the  southwest;  on  the  con- 
trary, as  previously  stated,  it  appears  that  the  complainant 
takes  advantage  of  the  stages  of  the  water,  in  the  rivers  over 
which  it  ships  its  goods  in  barges,  to  float  down  large  quantities 
of  its  goods  in  anticipation  of  sales,  and  to  have  them  ready 
against  a  time  when  the  waters  may  be  so  low  that  sliipments 
cannot  be  made  by  that  means,  but  only  by  the  more  expensive 
method  of  railroad  transportation. 

We  do  not  think  that  under  these  circumstances  it  can  ^^  be 
justly  said  that  the  goods  were  in  transit  from  one  state  to 
another  when  the  tax  was  assessed. 

It  is  next  said  that  the  comphiinant  was  not  liable  to  taxa- 
tion on  its  goods,  because  they  were  sold  in  the  original  pack- 
ages. We  do  not  think  that  this  is  a  sound  view,  been  use  the 
facts  above  stated  show  that  complainant's  goods  were  put  up 
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for  sale  in  Memphis,  and  were  so  dealt  with  as  to  make  them 
/a  part  of  the  common  mass  of  property  in  the  state:  Brown  v. 
Houston,  114  U.  S.  622,  5  Sup.  Ct.  Eep.  1091,  29  L.  ed.  257; 
Pittsburgh  etc.  Co.  v.  Bates,  156  U.  S.  577,  15  Sup.  Ct.  Eep. 
415,  39  L.  ed.  538;  Woodruff  v.  Parham,  8  Wall.  123,  19  L. 
ed.  382;  Ilinson  v.  Lett,  8  Wall.  148,  19  L.  ed.  387;  Coe  v. 
Town  of  Errol,  116  U.  S.  517,  6  Sup.  Ct.  Kep.  475,  29  L.  ed. 
715.  And  see  Emert  v.  Missouri,  156  U.  S.  296,  15  Sup.  Ct. 
Eep.  367,  39  L.  ed.  430. 

Much  stress  is  laid  by  complainant's  counsel  upon  Brown  v. 
Maryland,  12  Wheat.  436,  6  L.  ed.  678;  Leisy  v.  Hardin,  135 
U.  S.  100,  10  Sup.  Ct.  Eep.  681,  34  L.  ed.  128;  Lyng  v.  Mich- 
igan, 135  U.  S.  161,  10  Sup.  Ct.  Pep.  725,  34  L.  ed.  150; 
Welton  V.  Missouri,  91  U.  S.  275,  23  L.  ed.  347;  Pobbins  v. 
Shelby  County  Taxing  Dist.,  120  U.  S.  489,  7  Sup.  Ct.  Pep. 
592,  30  L.  ed.  694;  Leloup  v.  Port  of  Mobile,  127  U.  S.  641, 
8  Sup.  Ct.  Pep.  1380,  32  L.  ed.  311;  and  the  case  of  Asher  v. 
Texas,  128  U.  S.  129,  9  Sup.  Ct.  Pep.  1,  32  L.  ed.  368.  We 
do  not  think  there  is  any  real  conflict  between  any  of  these 
cases  and  those  which  we  have  cited  in  support  of  our  conclu- 
sion, nor  have  the  cases  which  we  have  cited  ever  been  over- 
ruled by  the  ^*'^  supreme  court  of  the  United  States.  We  are 
also  referred  by  counsel  for  complainant  to  several  cases  de- 
cided by  the  courts  of  otlicr  states  upon  the  federal  questions 
involved,  but  these  are,  of  course,  not  controlling  on  such  ques- 
tions, and  they  need  not  be  specially  examined  or  commented 
upon. 

From  some  of  the  evidence  which  was  introduced  by  the 
complainant,  which  we  have  referred  to  in  the  last  part  of  the 
statement  of  facts,  it  would  seem  that  the  com])hiinant  in- 
tended to  support  the  contention  that  tlie  tax  assessed  against 
it  was  a  discriminative  one  in  favor  of  goods  manufactured 
out  of  the  produce  of  this  state,  and  against  those  manufactured 
out  of  the  produce  of  otlier  states.  Tliere  was  sucli  a  conten- 
tion made  in  tlie  bill,  but  it  is  unnecessary  now  to  go  into  tliis^ 
question  at  all,  because  the  complainant  concedes  tliat  if  it  is 
to  be  or  ratlier  can  lawfully  be,  treated  as  a  merchant,  then 
the  objection  could  not  apply,  because  there  is  no  discrimina- 
tion in  this  state  in  rcs])ect  of  the  origin  of  goods  when  thev 
are  in  the  bands  of  merchants:  Jenkins  v.  Ewin,  8  Ileisk.  456, 
484.  Complainant  concedes  tliat  such  contention  could  he 
raised  only  against  a  direct  tax,  and  tliere  is  no  such  tax  in- 
volved in  this  case.     The  tax  assessed  must  stand  or  fall  as  a 
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merchant's  tax.  Hence  the  question  of  a  discriminative  tax 
does  not  arise  in  this  case,  and  need  not  be  considered.  The 
tax  which  is  under  consideration  in  the  present  case  has 
no  element  of  discrimination  against  the  complainant  as  a 
*^*  foreign  dealer  or  otherwise,  and  hence  cannot  be  objected 
to  on  that  ground. 

It  results  that  the  decree  of  the  chancellor  must  be  reversed, 
and  the  bill  dismissed,  with  costs. 


The  Principal  Case  was  affirmed  by  the  supreme  court  of  the  United 
States:  See  192  U.  S.  500,  24  Sup.  Ct.  Kep.  365,  Mr,  Justice  White 
delivered  the  following  opinion: 

"Whether  the  plaintiff  in  error  is  entitled  to  recover  the  sum  of 
certain  taxes  which  were  paid  under  protest,  on  the  ground  that 
the  taxes  were  repugnant  to  the  constitution  of  the  United  States, 
is  the  question  for  decision  on  this  record. 

"Section  28,  article  2,  of  the  constitution  of  the  state  of  Ten- 
nessee, so  far  as  pertinent  to  the  issue  to  be  decided,  is  as  follows: 

*A11    property,   real,   personal,   or   mixed,   shall    be   taxed All 

property  shall  be  taxed  according  to  its  value,  that  value  to  be 
ascertained  in  such  manner  as  the  legislature  shall  direct,  so  that 
taxes  shall  be  equal  and  uniform  throughout  the  state.  No  one 
species  of  property  from  which  a  tax  may  be  collected  shall  be  taxed 
higher  than  any  other  species  of  property  of  the  same  value;  but 
the  legislature  shall  have  power  to  tax  merchants,  peddlers,  and 
privileges,  in  such  manner  as  they  may  from  time  to  time  direct. 
The  portion  of  a  merchant's  capital  used  in  the  purchase  of  mer- 
chandise sold  by  him  to  nonresidents  and  sent  beyond  the  state  shall 
not  be  taxed  at  a  higher  rate  than  the  ad  valorem  tax  on  property.' 

"Section  30,  article  2,  of  the  same  constitution,  provides:  '  Xo 
article  manufactured  of  the  produce  of  this  state  shall  be  taxed 
otherwise  than  to  pay  inspection  fees.' 

"The  assessing  and  taxing  laws  of  the  state  of  Tennessee  in  force 
at  the  time  the  taxes  in  controversy  were  levied  proviiled,  first,  for 
a  general  ad  valorem  tax  upon  all  property;  second,  for  a  mcrclnnts' 
tax  separate  from  the  general  ad  valorem  levy,  this  latter  tax  being  of 
two  classes:  A  tax  upon  the  average  capital  invested  in  Inisiness 
and  a  privilege  tax,  which  was  at  a  different  rate  and  in  otlier  re- 
spects distinct  from  the  merchants'  tax  just  referred  to.  'yhn-cover, 
at  the  time  the  tax  assessments  in  question  were  made  the  stnlntcs 
of  the  state  of  Tennessee  concerning  the  merchants'  tax  contained 
the  following:  'The  term  "merchants"  as  used  in  this  act,  in- 
icludes  all  persons,  copartnerships,  or  corporations  engaged  in  trade 
or  dealing  in  any  kind  of  goods,  wares,  merchandise,  either  on  land 
or  in  steamboats,  wharf  boats,  or  other  craft  stationed  or  j^lving 
in  the  waters  of  this  state,  and  confectioners,  wherlif^r  sncli  ljooiIs, 
wares,  or  merchandise  be  kept  on  hand  for  sale  or  the  same  be  pur- 
chased and  delivered  for  profit  as  ordered.' 
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"Moreover,  the  assessment  laws,  whilst  providing  that  all  'per- 
sons, copartners,  and  joint  stock  companies  engatred  in  the  manu- 
facture of  any  goods,  wares,  merchandise,  or  other  articles  of  value 
shall  pay  an  ad  valorem  tax  upon  the  actual  cash  value  of  their 
property,  real,  personal,  or  mixed,'  made  the  following  exception: 
'Provided,  the  value  of  articles  manufactured  from  the  produce  of  the 
state  in  the  hands  of  the  manufacturer  shall  be  deducted  in  assessing 
the  property.'  And  a  like  exception  qualified  a  provision  imposing 
an  ad  valorem  tax  upon  the  capital  and  franchises  of  manufactur- 
ing corporations.  Besides,  the  assessing  statutes  contained  a  general 
provision  exempting  'all  growing  crops  of  whatever  nature  or  kind — 
the  direct  product  of  the  soil  of  this  state — in  the  hands  of  the  pro- 
ducer or  his  immediate  vendee,  and  manufactured  articles  from  the 
pro  luce  of  this  state  in  the  hands  of  the  manufacturer.' 

"Whilst  these  laws  were  in  force  the  officer  whose  duty  it  was  to 
list  the  merchant  tax  assessed  against  the  American  Steel  and  "Wire 
Company,  which  we  shall  hereafter  call  the  steel  company,  both 
the  general  merchants'  tax  and  a  merchants'  privilege  tax.  The  com- 
jiany  resisted  the  assessment,  and,  after  unsuccessfully  pressing, 
through  the  administrative  channels  provided  by  the  law  of  Ten- 
nes.s(:>e,  its  objections,  paid  the  tax  under  protest,  and  thereupon,  as 
authorized  by  the  law  of  Tennessee,  commenced  this  suit  to  recover 
the  amount   paid. 

"Without  going  into  detail,  it  suffices  to  say  that  the  bill  filed  in 
the    action    to    recover    substantially    alleged    as    follows:   That    the 
company  was  a  New  Jersey  corporation,  having  a  place  of  business 
in  the  city  of  Chicago,  and  owning  and  operating  the  various  plants 
for  the  manufacture  of  wire,  nails,  etc.,  in  states  other  than  the  state 
of    Tennessee.      And,   for   the    purpose    of    facilitating   the    sale    and 
delivery  of  the  goods  by  it  manufactured,  it  had  selected  Memphis, 
Tennessee,  as  a  distributing  point,  and  had  made  an  arrangement  in 
that    city   with    the   Patterson    Transfer   Company,   a   corporation    on- 
gaged  at  Memphis  in  tlie  transfer  of  merchandise.     By  this  arrange- 
ment   the   Patterson    Transfer    Company   was   to    take    cliarge    of    the 
products  when  sliipped  to  Memphis,  consigned  to  the  steel  company, 
store    them    in    a    warehouse    there,    assort    them    and    make    delivery 
to  the  persons  to  whom  the  goods  were  sold  by  the  steel  company. 
It   was   averred   that   the   Patterson   Transfer   Company,   in   fulfilling 
its  obligations  under  the  contract,  was  in  no  sense  a  merchant,  but 
only  a  carrier,  and  tliat  the  steel  company,  in  storing  and  delivering 
its    goods    at    ^Memphis,    was    not    a    nierchant    in    Memphis,    but    was 
simply    a    manufacturer,    delivering    in    the    original    packages   goods 
niaie  in   other  states  to  the  persons  who  had  l)ought  them.     In  sub- 
stance,  besides,   it    was   alleged    that   the   goods   in   the   warehouse   in 
Memphis  were   niercly  in  transit  from  the  point  of  manufacture  out- 
side of  the  state  of  Tennessee  to  the  persons  to  whom  they  had  been 
previously  sold.     The   levy  of  the  tax  was  charged  to  be   repugnant 
to  the    comuicrce  clause   of  the    constitution   of    the   United   States: 
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1.  Because  the  goods  in  the  warehouse  in  Memphis  were  in  the 
original  packages  as  shipped  from  other  states  and  had  not  been 
sold  in  Tennessee,  and  hence  had  not  been  commingled  with  the  prop- 
erty of  that  state,  and  because,  in  any  event,  they  had  acquired  no 
situs  in  Tennessee,  as  they  were  moving  in  the  channels  of  interstate 
commerce  from  the  place  where  the  goods  were  manufactured,  for 
delivery  to  the  persons  to  whom  in  effect  they  had  been  sold.  2. 
Because,  as  the  state  of  Tennessee  exempted  from  taxation  articles 
manufactured  from  the  produce  of  that  state,  no  tax  could  be  im- 
posed by  Tennessee  upon  articles  manufactured  from  the  produce 
of  other  states,  without  operating  a  discrimination  against  articles 
manufactured  from  the  produce  of  other  states.  Issue  was  joined 
on  the  complaint.  The  trial  court,  deducing  from  the  proof  con- 
clusions of  ultimate  fact  in  favor  of  the  complainant,  entered  a 
decree  in  favor  of  the  steel  company.  The  case  was  taken  to  the 
supreme  court  of  the  state.  In  that  court  the  validity  of  the  tax 
was  upheld  and  the  judgment  below  was  reversed.  The  questions 
raised  concerning  the  repugnancy  of  the  tax  to  the  constitution 
of  the  United  States  were  expressly  considered  and  decided  adversely 
to  the  steel  company.  This  writ  of  error  was  thereupon  prosecuted. 
"The  supreme  court  of  Tennessee  stated  the  facts  as  follows: 
"  'Complainant  is  a  corporation  created  under  the  laws  of  New 
Jersey.  Its  situs  is  in  the  state  of  New  Jersey,  and  its  principal 
business  office  is  situated  at  Chicago,  Illinois,  It  is  engaged  in  the 
manufacture  of  nails,  staples,  barbed  and  smooth  wire,  at  different 
points  north  of  the  Ohio  river.  None  of  its  manufactories  are  sit- 
uated in  Tennessee,  and  all  of  its  products  consigned  to  Memphis  are 
shipped  from  points  beyond  the  limits  of  this  state. 

"  'Prior  to  the  1st  of  February,  1900,  its  manufactured  products 
were  sold  and  distributed  throughout  the  southwest  from  Louisville, 
Kentucky;  Memphis,  Tennessee;  Greenville,  Vieksburg,  and  Natchez, 
Mississippi;  and  New  Orleans,  Louisiana.  About  that  time  the  Pat- 
terson Transfer  Company,  a  corporation  created  under  the  laws  of 
Tennessee,  having  its  situs  at  Memphis,  and  doing  business  at  Mem- 
phis, represented  to  appellee  that  Memphis  was  the  most  available 
point  in  the  southwest  at  which  to  mass  and  distribute  its  manu- 
factured products  to  its  customers  in  that  section.  At  this  time 
and  for  many  years  prior  thereto,  the  Patterson  Transfer  Companv 
had  been  engaged  in  the  business  of  transferring  passengers  and 
freights  to  and  from  the  various  depots  at  Memphis,  and  from  the 
landings  on  the  Mississippi  river.  Appellee  entered  into  an  ar- 
rangement with  the  Patterson  Transfer  Company,  whereby  said  com- 
pany was  to  receive  its  manufactured  products  at  Memphis,  assort 
them  so  as  to  separate  the  different  kinds  of  nails,  staples,  and  wire 
and  then  to  deliver  them,  either  to  the  jobbers  at  Memphis,  or  to  the 
jobbers  Ijeyond  the  limits  of  Tennessee,  over  the  various  lines  of  rail- 
roads and  steamboats  running  into  Memphis,  as  directed  by  com- 
plainant. 
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"  'None  of  complainant's  products  are  ever  sold  to  the  Patterson 
Transfer  Company,  or  are  by  it  sold  to  others,  and  neither  its  officers 
nor  employes  have  any  knowledge  whatever  of  the  price  at  which 
poods  are  sold  by  complainant.  Under  the  arrangement  between 
them,  the  business  of  the  Patterson  Transfer  Company,  in  connection 
with  complainant's  products,  is  confined  to  their  transfer  to  the  ware- 
houses, their  assortment  in  the  warehouses,  the  keeping  of  them  in 
storage,  and  their  subsequent  delivery  to  the  customers  of  the  com- 
plainant, under  its  general  or  special  orders,  as  below  indicated. 

' '  '  The  goods  of  complainant  are  manufactured  at  different 
points,  and  it  is  convenient  and  useful,  from  a  business  jtoint  of 
view,  to  mass  them  at  some  place  at  which  they  can  be  assorted, 
and  from  which  they  can  be  distributed  to  complainant's  customers. 
It  is  impracticable  to  assort  the  goods  either  at  the  river  landing 
or  at  the  railroad  depots  when  they  reach  Memphis,  and,  in  order 
to  facilitate  the  work,  the  Patterson  Transfer  Comj)auy  has  rented 
three  wareliouscs  in  which  the  goods  are  stored  for  the  purpose  of 
assortment  and  distribution,  and  for  other  purposes  below  indicated. 
These  warehouses  are  rented  exclusively  for  this  purpose,  and  the 
manufactured  products  of  complainant,  and  no  other  goods,  are 
stored   therein. 

"  'The  evidence  further  shows  that,  as  a  general  rulOj  prior  to  the 
time  the  goods  are  shipped  to  Memphis,  sales  agents  of  the  com- 
plninnnt  canvass  the  southv.estern  country,  and  make  contracts  ex- 
chwi\oly  with  jobbers;  and  in  each  instance  w^here  a  contract  is  made- 
it  is  embodied  in  writing,  on  a  form  prepared  by  complainant,  in 
wlii.-h  is  set  down  the  amount  of  goods  which  constitutes  the  subject 
of  the  contract,  and  the  time  agreed  upon  within  which  they  are  to 
be  delivered.  The  goods  so  contracted  for  are  described  as  so  many 
kegs  of  nails,  so  many  kegs  of  staples,  so  many  reels  of  barbed  v,ii-e,  or 
60  many  coils  of  smooth  wire,  according  to  the  terms  of  the  contract,  in 
respect  of  the  quantity  agreed  upon,  lint  the  contract  docs  not  specify 
the  grmle  an<l  quality  of  the  goods  desired.  The  grade  and  quality  are 
left  open,  to  be  subsequently  specilieil  when  the  customer  desires  a 
delivery,  as  beh>w  stated.  The  customer  can,  when  he  makes  his 
specificati'm,  select  any  grade  of  goods  he  desires,  and,  upon  so 
select ing,  they  will  l>e  delivered  to  him,  up  to  the  quantity  con- 
tracted for,  within  the  time  agre<Hl  upon,  at  prices  contracted  for 
applicable  to  the  several  grades.  In  fixing  the  price  of  its  goods, 
the  complainant  always,  except  when  necessary  to  lower  prices  in 
order  to  Tuect  competition,  figures  in  the  freight  on  the  goods. 

''  'As  above  indicated,  it  is  shown  in  the  evidence  that  there  are 
maiiv  (iilTerent  kinds  of  nails,  as  well  as  different  kinds  of  Iiarliod 
anil  smooth  wir(\  and  it  is  expressly  stipulated  in  the  contract  that 
the  customer  sliall  have  the  i)rivilege  of  specifying,  during  the  life 
of  the  contract,  tlie  kind  of  win',  or  kind  of  nails  or  staples  he  de- 
sires delivereil  to  hitn  uniler  the  contract.  These  contracts  also 
specifv  from  sixty  to  ninety  days  as  the  time  within  which  the  pro- 
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ducts  are  to  be  delivered;  and  at  any  time  during  the  period  pre- 
scribed in  the  contract  the  customer  may  designate  the  kind  of  goods 
he  desires  delivered  under  it. 

"  'These  contracts  are  made  nsnally  before  the  goods  arrive  at 
Memphis,  their  point  of  destination,  and  generally  the  contracts  are 
made  in  advance  of  the  production  of  the  goods  at  the  complainant's 
factory.  Usually  the  sales  agents  of  the  complainant,  not  only  in 
advance  of  the  shipment  of  the  goods,  but  in  advance  of  their  pro- 
duction, canvass  the  southwestern  country  in  the  manner  above  stated, 
visiting  the  various  jobbers,  ascertaining  the  amount  of  goods  they 
will  require  within  sixty  or  ninety  daj's,  and  the  contract  is  prepared 
to  the  purport  above  indicated,  in  which  the  complainant  obligates 
itself  to  deliver,  at  the  prices  stated,  as  above  mentioned,  the  amount 
of  goods  contracted  for  therein,  and  the  customer  agrees  to  receive 
and  pay  for  that  quantity,  upon  the  goods  being  delivered  to  him 
after  he  shall  have  made,  and  according  to,  his  specification,  which 
he  may  make  during  the  life  of  the  contract;  the  customer  reserv- 
ing the  right,  in  the  face  of  the  contract,  to  specify  the  exact  grade 
or  quality  of  goods  he  desires  delivered  under  it.  He  does  this  after 
the  making  of  the  contract,  and  at  any  time  he  desires  to  do  so, 
within  the  life  of  the  contract,  by  writing  out  his  speeififation  show- 
ing precisely  what  grade  of  goods  he  desires,  and  forwards  this  speci- 
fication to  the  ofiice  of  complainant  in  Chicago,  and  then  the  goods, 
under  an  order  from  the  Chicago  ofiice,  addressed  to  the  Patterson 
Transfer  Company  at  Memphis,  are  selected  by  the  latter  out  of 
the  mass  of  goods  belonging  to  the  complainant  in  the  aforesaid 
warehouses  in  Memphis,  and  are  shipped  by  the  said  Patterson  Trans- 
fer Company  to  the  customer  who  has  signed  the  specification.  This 
order  from  the  complainant  to  the  Patterson  Transfer  Company  is 
effected  through  the  agency  of  a  copy  of  the  specification,  which  is 
forwarded  to  the  latter  from  the  complainant's  central  office  at  Chi- 
cago, it  being  understood,  according  to  the  course  of  business  be- 
tween the  two  companies,  that  the  Patterson  Transfer  Company  will 
select  out  of  the  mass  of  goods  those  set  out  in  the  specification,  and 
will  ship  them  to  the  customer  whose  name  is  signed  to  the  speci- 
fication, upon  receiving  such  copy  of  the  specification  from  the  cen- 
tral office  at  Chicago. 

"  'This  method  of  transacting  the  business  is  modified  in  practice, 
in  so  far  as  the  fulfillment  of  the  contracts  made  with  the  jobbers 
at  Memphis  is  concerned.  For  the  convenience  of  the  Memphis  trade, 
complainant  advises  the  Patterson  Transfer  Company  of  the  names 
of  its  customers  at  Memphis,  and  that  company  is  instructed  to  de- 
liver the  goods  embraced  in  the  contracts  with  the  Memphis  jobbers, 
in  the  following  manner:  The  Memphis  jobber  makes  out  his  speci- 
fication in  duplicate,  and  addresses  a  letter  to  complainant,  as  in 
any  other  case;  but,  instead  of  forwarding  this  letter  and  his  speci- 
fication directly  to  complainant,  he  delivers  the  letter  to  the  Pat- 
terson  Transfer   Company,   and   the   Patterson   Transfer  Company   at 
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once  delivers  the  goods  so  specified,  attaching  the  dray  receipt  to  a 
copy  of  the  specification,  and  forwards  the  specification,  letter,  and 
dray  receipt  to  the  office  of  complainant  in  Chicago  and  that  office 
makes  out  an  invoice  and  sends  it  directly  to  the  jobber.  Another 
variation  is  made  in  the  course  of  the  business,  in  favor  of  the  Mem- 
phis jobbers,  to  the  following  effect:  Any  jobber  in  Memphis  who 
is  a  recognized  customer  of  the  complainant  can,  without  any  pre- 
vious written  contract,  or  other  special  agreement,  make  out  a  speci- 
fication of  the  goods  he  desires,  and  hand  this,  in  duplii-ate  form,  to 
the  Patterson  Transfer  Company.  Upon  this  being  done  it  is  the  duty 
of  the  Patterson  Transfer  Company,  under  its  general  instructions 
from  the  complainant,  to  select  out  of  the  mass  of  goods  in  the  ware- 
houses, goods  corresponding  to  those  contained  in  the  specification, 
and  deliver  them  to  such  jobber,  this  delivery  being  usually  made 
by  the  next  day,  or,  at  most,  within  two  or  three  days.  Other  de- 
liveries on  specifications  sent  direct  to  the  Chicago  office  are  not 
usually  made  within  less  than  six  or  eight  days,  and  sometimes  a 
longer  period  is  required.  When  the  Patterson  Transfer  Company 
receives  from  ]\Ieniphis  jobbers  the  specifications,  which  are  the 
special  subject  of  this  paragraph,  one  copy  is  kept  by  it,  and  the 
other  cop3'  is  forwarded  to  the  office  at  Chicago,  where,  upon  its 
arrival  and  reception,  the  customer  is  charged  with  the  goods  specified, 
at   current  prices. 

"  'The  testimony  shows  that  of  the  mass  of  goods  kept  on  hand 
in  ^Icmphis,  in  the  above-mentioned  warehouses,  about  ninety  per 
cent  ultimately  goes  to  jobbers  who  reside  outside  of  Memphis,  and 
beyond  the  limits  of  this  state.  The  remaining  ten  per  cent  goes  to 
the  ^NTemphis  jobbers  in  fulfillment  of  the  gcMieral  contracts  pre- 
viously referred  to,  pursuant  to  specifications  thereunder  made,  and 
uniler  specifications  made  without  previous  written  contracts,  the 
latter  covering  about  two  and  one-half  per  cent  of  all  the  goods  kept 
on  hand. 

"  'No  one  but  an  agreed  or  recognized  cnstomer  of  the  complainant 
can  make  out  a  specification,  or  have  goods  delivered  from  the  store- 
houses of  the  Patterson  Transfer  Company;  and  no  goods  are  ever 
delivered  or  di'^trilnited  to  anyone  by  the  Patter.=!on  Transfer  Com- 
pany except  under  the  express  directions  of  complainant,  or  under 
general  directions  given  by  complainant  to  the  said  I'atterson  Trans- 
fer Company,  in  favor  of  recognized  and  approved  customers  of  the 
complainant,  whose  names  are  furnished  by  it  to  the  Patterson  Trans- 
fer Company. 

"  'Tlie  testimony  further  shows  that  the  quantity  of  goods  which 
the  complainant  keeps  on  hand  at  Memphis  fluctuates  considerably, 
owing  to  the  st;ite  of  trade  from  time  to  time.  Sometimes  the  stock 
is  as  low  in  value  as  thirty  thousand  dollars,  and  sometimes  the 
complainant  has  on  hand  a  stock  of  the  value  of  more  than  one  hun- 
dred thousand  dollars. 
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"  'Some  of  the  goods — a  very  small  amount — are  shipped  to  Mem- 
phis by  rail.  Nearly  all  of  these  goods  which  come  to  the  hands 
of  the  Patterson  Transfer  Company  from  this  complainant  are  trans- 
ported to  Memphis  on  barges  belonging  to  transportation  companies, 
in  which  complainant  has  no  interest,  and  ■which  are  engaged  in  the 
carrying  trade.  As  a  general  rule,  while  the  complainant  endeavors 
to  secure  contracts  covering  its  output  before  the  goods  are  man- 
ufactured, yet  it  does  not  always  do  so;  but,  taking  advantage  of 
the  seasons  when  there  is  a  good  stage  of  water  in  the  rivers,  which 
must  be  used  in  floating  its  products  from  its  mills  to  Memphis,  it 
masses  its  goods  at  the  latter  point  in  anticipation  of  future  sales. 

"  'The  testimony  shows  that  when  goods  are  shipped  from  com- 
plainant's mills,  consigned  to  Memphis,  the  Patterson  Transfer  Com- 
pany is  notified  by  the  Chicago  office  that  a  certain  quantity  of  com- 
plainant's products  were  shipped  at  a  certain  time,  on  barges,  to 
the  port  of  Memphis.  These  barges  are  met  at  the  river  landing 
by  the  Patterson  Transfer  Company,  which  receives  the  goods,  trans- 
fers them  to  its  warehouses  and  assorts  them.  Then,  from  time  to 
time,  it  ships  the  goods  on  specifications,  as  before  explained.  On 
receiving  the  goods  they  are  credited  to  the  complainant  on  the 
books  of  the  Patterson  Transfer  Company,  and,  on  being  shipped  out, 
they  are  charged  on  the  same  books  to  the  complainant.  When  the 
goods  reach  Memphis  they  are  always  consigned  to  the  complainant, 
in  care  of  the  Patterson  Transfer  Company. 

"  'All  the  goods  forwarded  to  Memphis  are  products  of  the  fac- 
tories of  complainant.  No  part  of  them  are  ever  purchased  by  it. 
Its  sales  agents  are  exclusively  engaged  in  selling  these  products. 
They  are  produced  by  complainant  beyond  the  limits  of  this  state, 
and  are  made  the  subject  of  contracts  by  its  sales  agents  throughout 
the  southwest,  in  the  manner  before  explained.  These  sales  agents 
report  all  contracts  effected  by  thera  directly  to  the  office  in  Chicago, 
whether  made  with  the  jobbers  at  Memphis,  or  else  where  beyond 
the  limits  of  this  state.  All  invoices  for  goods,  when  sold  by  speci- 
fications in  the  manner  above  stated,  are  made  out  at  the  office  at 
Chicago,  and  forwarded  directly  to  the  customer,  in  the  manner  and 
under  the  circumstances  previously  stated. 

"  'Some  of  the  complainant's  goods  are  produced  at  one  factory 
and  some  at  another,  and,  consequently,  when  a  purchaser  contracts 
for  the  delivery  to  him,  within  sixty  to  ninety  days,  of  a  certain 
number  of  packages,  it  frequently  turns  out  that  some  of  the  goods 
desired  are  the  product  of  one  factory,  and  some  of  another,  and  it 
is  accordingly,  most  convenient  in  the  conduct  of  complainant's 
business  that  goods  from  complainant's  various  factories  should  be 
massed  at  some  point  where  they  can  be  dealt  with  in  the  manner 
before  explained. 

"  'Complainant's  goods  are  put  up  in  the  following  original  pack- 
ages:  The  nails   and  staples  are  put   up  in   kegs,  each  keg  weighing 
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one  hundred  pounds;  the  smooth  wire  in  coils  tied  by  wires,  and  each 
coil  weighing  one  hundred  pounds;  the  barbed  wire  on  reels,  the  wire 
on  each  reel  weighing  one  hundred  pounds.  Each  package  is  sepa- 
rately and  distinctly  made  up  at  the  factories  for  convenience  of 
transportation,  and  is,  in  this  form,  delivered  to  the  common  car- 
riers. In  this  form  they  are  delivered  at  the  initial  point  of  trans- 
portation. In  this  form  they  are  transported  in  barges,  or  by  rail- 
roads, to  Memphis,  and  received  by  the  Patterson  Transfer  Company. 
In  this  form  they  are  assorted  at  the  warehouses  by  the  Patterson 
Transfer  Company,  and  delivered  by  it  to  the  complainant's  custo- 
mers at  Memphis,  under  the  circumstances  previously  stated,  or  to 
the  various  lines  of  steamboats  and  railroads  running  out  of  Mem- 
phis, consigned,  under  circumstances  previously  stated,  to  customers 
beyond  the  limits  of  Tennessee,  and  in  this  form  they  ultimately  come 
to  the  hands  of  complainant's  customers  in  such  foreign  state.  Each 
package  is  separate  and  distinct  in  itself,  and  while  no  particular 
package  is  consigned  to  any  special  customer,  each  keg  of  nails  and 
staples  is  marked  so  as  to  show  exactly  what  the  package  contains, 
and  each  coil  and  reel  of  wire  is  marked  with  a  tag  showing  what 
the  coil  or  reel  contains,  and  no  package  is  ever  changed  in  any 
particular  from  the  time  it  leaves  the  factory  until  it  ultimately 
reaches  the  hands  of  the  customer. 

"  'The  testimony  shows  that  Memphis  has,  within  recent  years, 
become,  by  reason  of  its  accessibility  to  railway  and  river  transpor- 
tation, a  great  distributing  point;  and  it  was  selected  as  the  basis 
of  the  operations  which  are  the  suliject  of  the  present  controversy, 
by  reason  of  these  exceptional  advantages. 

"  'Other  facts  proven  by  the  complainant  are  as  follows:  The  tes- 
timony of  Mr.  Young,  the  tax  assessor,  shows  that  none  of  the  cotton 
sliipped  into  Memphis  from  the  surrounding  states  pays  any  tax 
whatever,  and  that  the  manufacturers  of  lumber  in  Memphis  pay  no 
tax  on  lumber  made  from  logs  which  are  produced  from  the  soil  of 
this  state':  American  etc.  Wire  Co.  v.  Speed  (the  principal  case),  110 
Term.  537,  ante,  p.  S20,  75  S.  W.   10S7. 

"With  these  facts  in  hand  we  are  of  opinion  that  tlie  court 
below  was  right  in  deciding  that  the  goods  were  not  in  transit, 
but,  on  the  contrary,  had  reached  their  destination  at  Memphis, 
an  1  were  there  held  in  store  at  the  risk  of  the  steel  company, 
to  Ije  sold  and  delivered  as  contracts  for  that  purpose  were  completely 
(Minsuniinated.  All  question,  therefore,  as  to  the  power  of  the  state 
to  levy  the  merchants'  tax  based  on  the  contrary  contention,  being 
witliout  merit,  may  be  ])ut  out  of  view.  The  other  propositions 
pressed  upon  our  attention  require  consiileration.  They  relate  to 
two  subjects:  1.  Tlie  asserted  want  of  power  of  the  state  of  Ten- 
nessee to  tax  because  the  goods  were  imported  from  another  state, 
and  were  yet,  it  is  contended,  in  the  original  packages;  and  2.  Be- 
cause of  the  alleged  discriminjition  asserted  to  result  from  the  pro- 
visiDn  of  the  state  constitution  exempting  goods  manufactured  from 
the  proiluce  of  the  state. 
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"1.  Since  Brown  v.  Maryland,  12  Wheat,  436,  6  L.  ed.  684,  it  has 
not  been  open  to  question  that  taxation  imposed  by  the  states  upon 
imported  goods,  whether  levied  directly  on  the  goods  imported  or  in- 
directly by  burdening  the  right  to  dispose  of  them,  is  repugnant  to 
that  provision  of  the  constitution  providing  that 'No  state  shall,  with- 
out the  consent  of  Congress,  lay  any  imposts  or  duties  on  imports  or. 
exports':  Const.,  art.  1,  sec.  10,  par.  3.  And  Brown  v.  Maryland  also 
settled  that  where  goods  were  imported  they  preserved  their  charac- 
ter as  imports,  and  were  therefore  not  subject  to  either  direct  or  in- 
direct state  taxation  as  long  as  they  were  unsold  in  the  original  pack- 
ages in  which  they  were  imported,  A  recent  case  referring  to  the  au- 
thorities and  restating  this  elementary  doctrine  is  May  v.  New  Orle- 
ans, 178  U.  S.  496,  44  L,  ed.  1165,  20  Sup.  Ct.  Eep.  976.  Assuming  that 
the  goods  concerning  which  the  state  taxes  in  this  case  were  levied 
were  in  the  original  packages  and  had  not  been  sold,  if  the  bring- 
ing of  the  goods  into  Tennessee  from  another  state  constituted  an 
importation,  in  the  constitutional  signification  of  that  word,  it  is 
clear  they  could  not  be  directly  or  indirectly  taxed.  But  the  goods 
not  having  been  brought  from  abroad,  they  were  not  imported  in 
the  legal  sense,  and  were  subject  to  state  taxation  after  they  had 
reached  their  destination  and  whilst  held  in  the  state  for  sale.  This 
is  as  conclusively  foreclosed  by  the  decisions  of  this  court  as  is  the 
doctrine  resting  upon  the  decision  in  Brown  v.  Maryland:  Woodruff 
V.  Parham,  8  Wall.  123,  19  L.  ed.  382;  Brown  v.  Houston,  114  U.  S. 
622,  29  L.  ed.  257,  5  Sup.  Ct.  Eep.  1091.  The  doctrine  upon  which 
the  cases  rest  was  this:  That  imports,  in  the  constitutional  sense, 
embrace  only  goods  brought  from  a  foreign  country,  and  conse- 
quently do  not  include  merchandise  shipped  from  one  state  to  an- 
other. The  several  states,  therefore,  not  being  controlled  as  to  such 
merchandise  by  the  prohibition  against  the  taxation  of  imports,  it 
was  held  that  the  states  had  the  power,  after  the  goods  had  reached 
their  destination  and  were  held  for  sale,  to  tax  them,  without  dis- 
crimination, like  other  property  situated  within  the  state. 

"Those  two  cases  decided,  the  one  more  than  thirty-five  and  the 
other  more  than  eighteen  years  ago,  are  decisive  of  every  condition 
urged  on  this  record  depending  on  the  import  and  the  commerce 
clause  of  the  constitution  of  the  United  States.  The  doctrine  which 
the  two  cases  announced  has  never  since  been  questioned.  It  has 
become  the  basis  of  taxing  power  exerted  for  years,  by  all  the  states 
of  the  Union.  The  cases  themselves  have  been  approvingly  referred 
to  in  decisions  in  this  court  too  numerous  to  be  cited,  and  we  there- 
fore content  ourselves  by  mentioning  two  of  the  cases  where  the 
doctrine  was  restated:  Emert  v.  Missouri,  156  U.  S.  29G,  39  L.  ed. 
450,  5  Int.  Com.  Rep.  68,  15  Sup,  Ct.  Eep.  367;  Kelley  v.  Ehoads, 
188  U.  S.  1,  47  L.  ed.  359,  23  Sup.  Ct.  Eep.  259.  But  it  is  strenuously 
insisted  that  the  principle  of  the  cases  referred  to,  reiterated  again 
and  again  and  uniformly  followed  for  -so  long  a  period  of  time,  hns 
been,  by  inevitable  implication,  overruled  by  the  cases  of  Leisy  v. 
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Hardin,  135  U.  S.  100,  34  L,  erl.  128,  3  Int.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681;  Lyng  v.  Michigan,  135  U.  S.  161,  34  L.  ed.  150,  3  Int.  Com. 
Rep.  143,  10  Sup.  Ct.  Rep.  725,  and  other  cases  resting  on  the  rule 
expounded   in   those   cases. 

"We  might  -well  leave  the  unsoundness  of  the  proposition  to  be 
demonstrated  by  what  we  have  previously  said,  and  also  by  the  fact 
that,  in  Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed.  128,  10  Sup.  Ct.  Rep. 
681,  and  Lyng  v.  Michigan,  and  most  of  the  similar  cases  relied  on,  the 
decisions  in  Woodruff  v.  Parham,  8  Wall.  123,  19  L.  ed.  382,  and  Brown 
V.  Houston,  114  U.  S.  622,  29  L.  ed.  257,  5  Sup.  Ct.  Rep.  1091,  were  re- 
ferred to  without  even  an  intimation  that  those  cases  were  deemed  to 
be  overruled  or  even  qualified.  The  earnestness  with  which  the  con- 
tention is  pressed  induces  us,  however,  briefly  to  point  out  the  mis- 
conception \ipon  which  it  rests.  It  results  from  assuming  that  the 
rule  which  governs  in  a  case  where  there  is  an  absolute  prohibition 
is  applicable  where  no  such  prohibition  obtains.  Brown  v.  Maryland 
illustrates  the  first  of  these  cases,  while  Woodruff  v.  Parham,  Brown 
V.  Houston,  Leisy  v.  Hardin,  Lyng  v.  Michigan  are  examples  of  the 
other.  Thus,  in  Brown  v.  Maryland  there  was  an  absolute  want  of 
power  to  tax  imports,  and  it  was  held  that  a  state  enactment  which 
operated  to  tax  imports,  whether  directly  or  indirectly,  was  within 
the  positive  prohibition.  In  other  words,  that  imports  could  not 
be  taxed  at  all  until  they  had  completely  lost  their  character  as  such. 
Woodruff  V.  Parham  and  Brown  v.  Houston,  on  the  other  hand,  so 
far  as  interstate  commerce  was  concerned,  dealt  with  no  positive 
and  absolute  inhibition  against  the  exercise  of  the  taxing  power, 
but  determined  whether  a  particular  exertion  of  that  power  by  a 
state  so  operated  upon  interstate  commerce  as  to  amount  to  a  regu- 
lation thereof,  in  conflict  with  the  paramount  authcirity  conferred 
upon  Congress.  In  order  to  fix  the  period  when  interstate  coiiinierco 
terminated,  the  criterion  announced  in  Brown  v.  Maryland — that  is, 
sale  in  the  original  packages  at  the  point  of  destination — was  ap- 
plied. The  court,  therefore,  conceded  that  the  goods  which  were 
taxed  had  not  completely  lost  their  character  as  interstate  com- 
merce, since  tliey  had  not  been  sold  in  the  original  packages.  As, 
however,  they  had  arrived  at  their  destination,  were  at  rest  in  the 
state,  were  enjoying  the  protection  which  the  laws  of  the  state  af- 
forded, and  were  taxed  without  discrimination,  like  all  other  prop- 
erty, it  was  held  that  the  tax  did  not  amount  to  a  regulation  in  the 
sense  of  the  constitution,  although  its  levy  might  remotely  and  in- 
directly affect  interstate  commerce.  In  Leisy  v.  Hardin  and  Lyng 
V.  Michigan  the  same  question  in  a  different  aspect  was  presented. 
The  gootis  had  reached  their  destination  and  the  question  was  not 
the  power  of  the  state  to  tax  them,  but  its  authority  to  treat  the 
goods  as  not  tlie  suljjects  of  interstate  commerce,  and  to  prohibit 
their  introduction  or  sale.  This  was  held  to  be  a  regulation  within 
the  constitutional  sense,  and  therefore  void.  The  cases,  therefore, 
did    not    decide    that    interstate    commerce    was    to    be    considered    as 


April,  1903.]     American  etc.  Wire  Co.  v.  Speed.  837 

having  completely  terminated  at  one  time  for  the  purposes  of  im- 
port taxation,  and  at  a  different  period  for  the  purposes  of  inter- 
state commerce.  But  both  cases,  whilst  conceding  that  interstate 
commerce  was  completely  terminated  only  after  the  sale  at  the  point 
of  destination  in  the  original  packages,  were  rested  upon  the  nature 
and  operation  of  the  particular  exertion  of  state  authority  con- 
sidered in  the  respective  cases. 

"2.  The  discrimination  is  asserted  to  have  arisen  from  the  pro- 
vision of  the  state  constitution,  saying  that  'no  article  manufactured 
of  the  produce  of  this  state  shall  be  taxed  otherwise  than  to  pay 
inspection  fees.'  But  in  Kurth  v.  State  (1887),  86  Tenn.  134,  5  S. 
W.  593,  it  was  decided  that  this  provision  of  the  constitution  re- 
ferred only  to  a  direct  levy  of  taxation  on  articles  manufactured 
of  the  produce  of  the  state,  and  did  not  apply  to  taxes  levied  by 
virtue  of  the  grant  conferred  by  the  constitution  to  tax  'merchants, 
peddlers,  and  privileges,  in  such  manner  as  they  (the  legislature) 
may  from  time  to  time  direct.'  The  two  provisions,  it  was  held, 
should  be  construed  together,  so  that  the  one  would  not  limit  the 
other.  We  have  been  referred  to  no  case  decided  by  the  supreme 
court  of  Tennessee  modifying  this  interpretation  of  the  state  con- 
stitution, and  its  correctness  is  in  effect  directly  affirmed  by  the 
ruling  made  by  the  court  in  this  ease.  Now  the  tax  complained  of 
on  this  record  is  not  the  general  ad  valorem  tax  levied  on  property 
as  such,  but  is  a  merchants'  tax,  and  is  therefore  not  within  the 
purview  of  the  exemption  clause  from  which  it  is  asserted  the  dis- 
crimination arises.  Construing  the  taxing  statutes  of  the  state,  the 
court  below  decided  in  this  case  that  they  equally  apply  to  all  mer- 
chants, and  hence  did  not  discriminate  as  against  any  member  of 
the  merchants'  class.  The  argument  is  made  that  under  the  facts 
found  by  the  court  below  it  was  erroneously  held  that  the  steel  com- 
pany, because  of  the  business  which  it  carried  on  in  the  state  of 
Tennessee,  was  a  merchant  within  the  statutes,  and  the  power  to 
review  this  question,  it  is  insisted,  should  be  exerted  because  the 
question  is  federal  in  its  nature.  The  contention  is  without  merit. 
As  the  levy  of  the  merchants'  tax  violated  no  federal  right,  the  mere 
determination  of  who  were  merchants  within  the  state  law  involved 
no  federal  question.  The  construction  of  the  state  law  being  con- 
clusive and  embracing  all  persons  doing  a  like  business  with  the 
steel  company,  it  follows  that  there  was  no  discrimination.  Con- 
ceding it  to  be  true,  as  argued,  that  in  the  past  there  would  soem 
to  have  been  conflict  of  opinion  in  the  court  of  Tennessee  in  inter- 
preting various  statutes  concerning  the  merchants'  tax.  this  con- 
trariety does  not  concern  the  meaning  of  the  statute  construed  in 
this  case.  As  that  statute  has  been  construed  by  the  state  court 
as  applying  to  all  merchants  and  as  embracing  alike  all  persons  en- 
gaged in  the  character  of  business  which  the  steel  company  was 
carrying  on,  it  follows  that  there  is  no  ground  upon  whicli  to  pred- 
icate the  complaint  of  undue  discrimination.     Xor  do  we  tliink  that 
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the  opinion  of  the  supreme  court  of  Tennessee  in  Benedict  v.  David- 
son County,  110  Tenn.  183,  67  S.  W.  806,  conflicts  with  the  views 
just  expressed.  That  case  involved,  not  a  merchants'  tax,  but  the 
validity  of  a  general  ad  valorem  levy  on  property  as  such,  and,  there- 
fore, affords  no  ground  for  the  contention  that  manufacturers  in 
Tennessee  who  shipped  the  goods  by  them  made  from  the  products 
of  the  state  to  a  depot  for  sale,  and  there  sold  them  under  conditions 
and  circumstances  identical  with  those  presented  here,  could  not  be 
taxed  as  merchants  under  the  law  of  Tennessee. 
"Affirmed." 

For  Other  Recent  Authorities  on  State  Taxation  as  interfering  with 
interstate  commerce,  see  People  ex  rel.  Pennsylvania  R.  Co.  v. 
Knight,  171  N.  Y.  354,  98  Am.  St.  Rep.  610,  64  n".  E.  152:  Crossman 
V.  Lurman,  171  N.  Y.  329,  98  Am.  St.  Rep.  599,  63  N.  E.  1097;  Sauls- 
bury  V.  State,  43  Tex.  Cr.  Rep.  90,  96  Am.  St.  Rep.  837,  63  S.  W. 
568;  State  v.  Northern  Pac.  Express  Co.,  27  Mont.  419,  94  Am.  St. 
Rep.  824,  71  Pac.  404.  And  for  a  general  discussion  of  this  question, 
see  the  monographic  note  to  People  v.  Wemple,  27  Am,  St.  Rep. 
547-568. 
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ALLEN  V.  STATE. 
[44  Tex.  Cr.  Rep.  63,  68  S.  W.  286.] 

FORGERY— Indictment — Explanatory  Averments — Burden  of 
Proof. — Explanatory  averments  may  be  inserted  in  an  indictment  for 
forgery,  as  to  the  name  forged,  and  this  simply  casts  upon  the  state 
the  burden   of  proving   them.      (p.   840.) 

FORGERY — Indictment. — The  name  of  the  person  intended  to 
be  injured  or  defrauded  need  not  be  alleged  in  an  indictment  for 
forgery,      (p.    840.) 

FORGERY — Indictment. — If  a  name  is  wrongly  written  but 
intended  for  a  specific  individual,  it  may  be  forgery,  and  it  is  proper 
to  so   aver   in   the   indictment,      (p.    840.) 

FORGERY.— An  Instrument  may  be  the  Subject  of  Forgery 
although  not  addressed  to  anyone,      (p.  840.) 

R.  A.  John,  assistant  attorney  general,  for  tlic  state. 

^  DAYIDSOX,  P.  J.  Appellant  was  convicted  of  forgery, 
and  his  punishment  assessed  at  two  years  confinement  in  the  pen- 
itentiary. 

The  indictment  charges  appellant  with  forging  the  following 
instrument,  to  wit:  "Mr.  George  Eslaps  Please  pay  this  boy  $3.00 
Dollars  for  me  T.  W.  WOOrd."  It  further  charges,  tliat  by  the 
name  "Mr.  George  Eslaps,"  to  whom  said  instrument  was  di- 
rected, was  meant  and  intended  Mr.  George  Islieb;  and  that 
by  the  expression,  "this  boy,"  to  whom  the  instrument  was 
made  payable,  was  meant  and  intended  that  the  same  *'"*  should 
be  paid  to  Wesley  xVllen,  etc.  That  the  name  "T.  W.  WOOrd" 
Avas  intended  for  "T.  W.  Ward,-'  and  that  Ward  was  running 
an  account  with  George  Islieb.     That  by  this  order  appellant 
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intended  and  meant  that  it  was  to  Vie  an  order  for  three  dollars 
in  money,  directed  by  said  T.  W.  Ward  to  George  Islieb,  and 
that  if  he  (Islieb)  would  pay  the  said  Allen  the  three  dollars, 
that  he  (Ward)   would  pay    said    George    Islieb    said    amount. 
There  is  a  further  count  charging  appellant  with  having  said 
instrument  in  his  possession,  Avith  the  same  explanatory  and  in- 
nuendo averments.     The  indictment  is  criticised  because  it  fails 
to  allege  the  person  who  was  intended  to  be  defrauded,  or  whose 
act  it  purported  to  be;  and  (2)  because  it  shows  on  its  face  to 
have  been  signed  by  "T.  W.  WOOrd,"  and  the  innuendo  or  ex- 
planatory averments  charge  that  it  meant  T.  W.  Ward.     We  do 
not  think  there  is  any  merit  in  either  of  these  contentions.     If 
they  are  necessary  they  may  be  treated  as  surplusage;  and  perhaps 
it  would  make  no  difference  whether  he  intended  the  instrument 
to  have  been  signed  by  T.  W.  Ward  or  not.   It  would  equally  have 
been  forgery  if  appellant  had  signed  the  name  of  a  fictitious 
person.     But  we  believe  the  explanatory  averments  were  permis- 
sible.    By  making  these,  the  state  took  the  burden  of  proving 
these    explanatory    averments,  in    order  to  obtain  a  conviction. 
The  evidence  fully  sustains  these  allegations.     Appellant  him- 
self testified  to  that  effect.     It  was  not  necessary  to  allege  the 
person  who  was  intended  to  be  injured  or  defrauded ;  but  by  the 
averments  of  the  indictment  it  occurs  that  it  was  so  alleged 
and    was    fully    proved.     The  following  authorities,  we  think, 
fully  sustain  the  proposition,  that  where  the  name  is  wrongly 
written  but  intended  for  a  specific  individual  it  would  be  forg- 
ery; and  it  is  proper  to  so  aver  in  the  indictment:  l?ollins  v. 
State,  22  Tex.  Cr.  App.  5-48,  58  Am.  Eep.  659,  3  S.  W.  759; 
Crawford  v.  State,  40  Tex.  Cr.  Eep.  344,  50  S.  W.  378.     The 
instrument  is  even  the  sul)jcct  of  forgery  if  not  addressed  to 
anyone:  Kennedy  v.  State,  33  Tex.  Cr.  Eep.  189,  2G  S.  W.  78; 
Dixon  V.  State  (Tex.  App.),  20  S.  W.  500. 

The  evidence  supports  the  conviction,  and  the  judgment  is 
affirmed. 


The  Crime  of  Forfirrij  is  rlispussod  in  tlie  morinrrraphic  notos  to 
Arnolfi  V.  Cost,  22  Am.  Doc.  3n6-o21,  and  TfendrickH  v.  State,  S  Am. 
St.  Kep.  4'i7-470.  As  to  whctlior  missiiellinfr  tlm  name  fori^od  pre- 
ven':s  the  writer  from  beinjr  jruiltv  of  forjrcry,  see  State  v.  (irvilcr, 
44  La.  Ann.  9(52,  32  Am.  St.  Rep.'SoS,  11  South.  573;  State  v.  War- 
ren, 109  Mo.  430,  32  Am.  St,  Rep.  681,  19  S.  W.  191. 

An  Indictment  pir  Forf/erj/  need  not  name  the  person  intended  to 
he  defrauded:  State  v.  Cross,  101  N.  C.  770,  9  Am.  St.  Rep.  53,  7 
S.  E.  715;  State  v.  Tinkler,  32  W.  Va.  540.  25  Am.  St.  Rep.  ,830,  9 
S.  K.  935;  State  v.  Warren,  109  Mo.  430,  32  Am.  St.  Rep.  HSl,  19 
S.  W.  191;  Howard  v.  State,  37  Tex.  Cr.  Rep.  494,  06  Am.  St.  Rep. 
812,  36  S.  W.  475. 
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ADDISOX  V.  STATE. 

[44  Tex.  Cr.  Eep.  80,  68  S.  W.  679.] 

MTJEDER — Indictment — Name  of  Deceased. — If  the  deceased 
is  known  by  one  name  as  well  as  by  another,  an  indictment  for  mur- 
der may  allege  either  name,  without  creating  a  variance,     (p.  841.) 

E.  A,  John,  assistant  attorney  general,  for  the  state. 

®^  HEXDERSOiSr,  J.  Appellant  was  convicted  of  murder  in 
the  first  degree,  and  his  punishment  assessed  at  confinement  in 
tlie  penitentiary  for  life. 

There  is  no  bill  of  exceptions  in  the  record.  The  only  ques- 
tion raised  is  as  to  a  variance  claimed  between  the  name  of  the 
deceased,  as  alleged  in  the  indictment,  and  the  name  proven. 
The  indictment  charges  the  name  of  the  deceased  as  Helen  Pen- 
dleton. The  proof  showed  that  she  had  lived  a  long  time,  per- 
haps all  her  life,  in  that  neighborhood,  and  was  then  al)out 
sixty  years  old ;  her  maiden  name  was  Helen  Pendleton,  by  which 
she  was  universally  known.  On  the  night  of  the  alleged  mur- 
der, about  11  o'clock,  she  was  married  to  appellant,  Jolm  Addi- 
son, and  the  proof  tends  strongly  to  show  that  she  was  murdered 
by  him  on  that  night  between  11  o'clock  and  daylight,  by  crush- 
ing her  skull  with  an  ax,  the  motive  being  robbery.  The  ques- 
tion presented  is,  that  having  married  on  that  night  her  name 
was  eo  instanti  changed  from  that  of  Pendleton  to  Addison. 
We  understand  this  to  be  the  general  rule.  As  was  said  in  a 
former  case  there  is  no  law  requiring  it.  but  in  pursuance  ^^  of 
a  custom  in  our  country  the  wife  takes  the  name  of  the  husband. 
However,  in  this  case  all  of  the  witnesses  speak  of  tlie  deceased 
as  Helen  Pendleton,  although  conventionally  she  may  have  at 
11  o'clock  that  night  assumed  the  name  of  her  husband;  yet 
she  was  known  almost  up  to  the  very  time  of  her  death  as  Helen 
Pendleton.  The  witnesses  all  speak  of  her  by  that  nauie. 
Wliere  a  person  is  known  as  well  by  one  name  as  another,  the 
indictment  can  allege  either  name,  and  there  is  no  variance: 
Carter  v.  State,  39  Tex.  Cr.  Eep.  345,  46  S.  W.  236.  48  S.  W. 
508.  In  this  case  deceased  was  known  as  Helen  Pendleton,  and 
we  hold  that  there  was  no  variance  between  tbo  indictment  and 
tbe  proof.  We  have  examined  the  record  carefully,  and  tbo  evi- 
dence amply  supports  the  conviction.     The  judgment  is  affirmed. 


That  a  Person  equally  well  known  in  a  community  by  either  of  two 
names  may  be  indicted  for  a  crime  in  cither  name,  see  State  v. 
Bundy,  64  Me.  507;  Taylor  v.  Commonwealth,  20  Gratt.  82.".  Con- 
sult, also,  McBeth  v.  State,  50  Miss.  81;  People  v.  Freeland,  6  Cal.  96. 
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KUBRICHT  V.  STxiTE. 

[44  Tex.  Cr.  Eep.  94,  69  S.  W.  157.] 

LIBEL— False  Entry  in  Baptismal  Record. — If  a  minister  of 
a  church  makes  an  entry  upon  the  church  record  of  the  birth  and 
name  of  a  bastard,  thus  naming  a  certain  person  as  its  father,  after 
he  has  been  requested  by  him  not  to  make  such  entry,  and  after  he 
has  knowledge  of  the  trial  and  acquittal  of  such  imputed  father  on 
a  charge  of  seduction  of  the  mother  of  the  child,  upon  whose  state- 
ment and  refusal  to  recant  he  makes  such  entry,  he  is  guilty  of 
libel,      (p.    843.) 

M.  Pazdoral,  for  the  appellant. 

R.  A.  John,  assistant  attorney  general,  for  the  state. 

»4  DAVIDSOX,  P.  J.  The  information  charges  appellant 
with  libel,  in  sulistance,  that  he,  with  malicious  intent,  etc.,  en- 
tered ^^  on  the  birth  record  of  the  church  of  which  he  was  the 
minister  the  following:  "Ylasta  Anna  Alzbeta.  Born  7th  Sep- 
tember, 1900,  in  Wesley,  Texas.  Baptized  8th  April,  1901,  in 
Wesley,  Texas.  Father  of  child,  Frank  James.  Mother  of 
child,  Julie  Pomikal.  Sponsors,  Frank  and  Anna  J'sencik. 
Acting  minister  B.  Kubricht.'^  That  by  making  such  entry  it 
charged  James  (prosecutor)  with  being  the  father  of  the  child, 
which  record  was  public  and  open  to  the  insjiection  of  the  pub- 
lic, etc.  That  said  child  was  a  bastard,  and  that  by  making  said 
entry  he  was  charging  the  prosecutor  with  the  crime  of  seduction 
and  of  being  the  fatlicr  of  a  l)astard  child,  etc.,  which  held  him 
up  to  conteni]it  among  houoral)lo  men,  and  for  the  purpose  of 
bringing  him  in  disrepute,  etc. 

The  main  contention  is  that  the  evidence  does  not  support  the 
conviction.  ^J'lie  facts  in  substance  sliow  that  the  motlicr  (»f  the 
child,  accompanied  by  tlie  sponsors,  presented  tlu^  cliild  for  ba]v 
tism  on  the  <Sth  of  April.  1901;  that  the  baptism  occurred  aiul 
a  memorandum  was  taken  by  the  minister  at  the  lime.  l)iit  it  was 
not  entered  upon  the  cburch  record  until  some  time  during  the 
month  of  Jiilv  following.  ll(>aring  of  the  baptism  and  the 
charge  made  bv  its  mother,  that  prosecutor  was  the  father  of 
tlie  bastard,  ])rosecutor's  father  approached  the  minister  in  re- 
gard to  the  matter,  and  re<|uested  him  to  erase  that  ])ortion  of 
the  entrv  from  tbe  register  which  sliowed  prosecutor  to  be  the 
father  of  tbe  child.  This  occurred  in  June,  a  month  Ijefore 
tbe  entry  was  made  by  tbe  minister  in  the  cliurch  register. 
Amons  other  thin<rs  he  stated  to  the  minister  that  his  son  was 
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not  guilty  of  the  offense  of  seduction ;  nor  was  he  the  father  of 
the  child.  The  minister  insisted  that  the  facts  stated  by  the 
mother  that  prosecutor  was  the  father  of  the  child  should  go 
upon  the  record ;  tliat  he  had  no  authority  to  change  it .  tliat 
it  was  the  custom  of  the  church  for  the  minister  to  make  these 
entries,  and  that  the  girl  had  given  prosecutor's  name  as  the 
father  of  the  child.  Appellant's  attention  was  called  to  the  fact, 
which  he  seemed  to  have  known  anyway,  that  the  imputed  father 
had  been  tried  and  acquitted  of  the  crime  of  seduction,  but  he 
insisted  upon  making  the  entry,  which  he  did  finally  about  a 
month  later.  Appellant  himself  testifies  substantiallv  to  the 
same  fact ;  but  said  that,  if  the  mother  of  the  child  would  agree 
to  it,  he  would  not  make  the  entry  upon  the  register  charging 
the  imputed  father  with  the  paternity  of  the  child.*  The  mother 
would  not  agree,  and  he  accordingly  made  the  entry  some  time 
during  the  month  of  July.  This,  perhaps,  is  a  sufficient  state- 
ment of  the  case.  We  are  of  opinion  that  the  evidence  is  suffi- 
cient. Appellant  knew  long  before  the  entry  .upon  the  record 
of  the  trial  and  acquittal  of  the  imputed  father  on  the 
charge  of  seduction,  but  insisted  that  he  had  no  power  to  re- 
frain from  placing  the  statement  of  record  imputing  its  pater- 
nity, as  stated  by  the  mother;  and  yet  agreed,  if  she  would  re- 
cant her  statement,  that  he  would  cliange  the  record  or  rather 
refrain  from  making  the  entry.  Tliis  entry  upon  the  church 
record,  naming  prosecutor  as  the  fatlier  of  the  cliild,  occurred 
^^  after  the  trial  and  after  the  conversations  aliove  mentioned. 
The  substance  of  this  testimony  is  that  appellant,  knowing  the 
fact  that  the  imputed  father  had  been  ac(|uitted  of  seduction, 
and  liaving  been  requesed  not  to  make  the  entry  upon  tlie  clnircli 
record  and  hold  him  up  in  the  records  of  the  church  as  the 
father  of  a  l)astard,  that  a])pellant,  without  just  cau^e  and  evi- 
dence, did  place  of  record  tliis  false  imputation  against  tlie  cliar- 
acter  of  the  imputed  father.  This  was  certainly  calculated  to 
bring  him  into  disrepute  with  bis  neiglibors;  and  under  all  the 
circumstances,  it  occurs  to  us,  would  constitute  a  libel  witliin 
the  definition  of  our  statute. 

Appellant  denied  the  malicious  intent,  and  assumes  the  truth 
of  the  girl's  statement  that  the  party  libeled  was  the  father  of 
the  child.  Appellant  had  all  the  facts  in  connection  with  the 
case  before  him  long  prior  to  making  the  entry  upon  the  record. 
He  made  it  upon  the  ex  parte  statement  of  the  girl,  and  declined 
to  refrain  unless  the  girl  would  consent.  Certainly  it  would 
not  be  asserted  that  the  laws  of  a  Christian  church  would  require 


844  American  State  Reports^  Vol.  100,  [Texas, 

its  minister  to  enter  a  falsehood  upon  the  records  of  his  church : 
Holt  V,  Parsons,  23  Tex.  9,  7(5  Am,  Dec,  49.  Appellant  seems  to 
rely  upon  article  742  of  the  Penal  Code,  which  provides: 
*'Where  any  person  by  virtue  of  his  office  is  required  to  record 
the  proceedinofs  of  any  department  of  the  government  or  of  any 
body  corporate  or  politic,  or  of  any  association  organized  for 
purposes  of  business,  or  as  a  religious,  moral,  benevolent,  liter- 
ary or  scientific  institution,  he  cannot  be  charged  with  libel  for 
any  entry  upon  the  minutes  or  records  of  such  department,  body 
or  association  made  in  the  course  of  his  official  duties."  It 
seems  that  the  chiirch  of  which  appellant  was  the  minister  was 
an  incorporated  body,  by  the  custom  of  which,  though  not  by 
its  law,  he  kept  a  register  of  the  birth  and  baptism  of  each  in- 
fant of  the  members  of  the  church  together  with  the  name  of  the 
parents  and  sponsors.  This  under  the  testimony,  was  his  autlior- 
ity  and  only  authority  for  making  these  entries.  The  following 
article,  however,  provides  that,  "If  any  false  statement  be  en- 
tered upon  the  minutes  or  record  of  proceedings  of  any  corpor- 
ate body  or  association  included  within  the  meaning  of  the 
preceding  article,  which  would  be  libel  if  written,  printed,  pub- 
lished or  circulated  by  an  individual,  according  to  the  previous 
articles  of  this  chapter,  the  persons,  being  members  of  such 
body  or  association,  who  assent  to  and  direct  such  libelous  state- 
ment to  be  made,  are  guilty  of  lil)el  under  the  same  rules  as  if 
the  false  statement  had  been  written,  published  or  circulated  in 
any  otlier  manner  than  as  a  part  of  the  record  or  proceedings 
of  such  l)ody  or  association,  sul)jeet,  however,  to  the  restrictions 
contained  in  the  succeeding  article."  The  succeeding  article 
provides  that  the  statements  referred  to  in  the  preceding  article 
are  not  presumed  to  be  made  with  intent  to  injure  from  the 
mere  fact  that  such  would  ])o  the  natural  result  thereof,  unless 
it  appear  from  other  facts  that  the  statement  was  in  fact  made 
with  that  intention.  If  it  be  conceded  that  these  nrticl(>s  apply 
to  the  case  in  hand,  then  it  may  be  answered  that  ^"^  the  facts 
justify  the  jury  in  finding  that  the  entry  upon  the  baptismal 
record  charging  the  prosecutor  with  the  paternity  of  the  bastard 
are  sufficiently  shown;  the  acts,  deportment  and  language  and 
testimony  of  ajipcllant  himself  justify  the  jury  in  arriving  at 
their  conclusion,  for  appellant  himself  testified  that  he  was 
fully  aware  of  the  acquittal  of  seduction  of  the  imputed  father 
long  before  the  entry  upon  the  baptismal  record,  and  that  he 
agreed  not  to  make  the  entry  if  the  mother  would  consent  there- 
to, but  as  she  refused  he  made  the  entry.     The  article  of  the 
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statute  referred  to  makes  defendant  liable  if  the  entry  is  made 
with  malicious  intent.  As  we  view  the  record,  the  evidence  is 
sufficient.  The  charge  as  given  by  the  court  and  supplemented 
by  appellant's  requested  instruction  we  think  fully  and  correctly 
charges  the  law  applicable  to  the  case.  The  judgment  is  af- 
firmed. 


Words  Charging  a  Man  with  bigamy,  rape,  fornication,  or  adultery 
are  actionable:  Parker  v.  Meader,  32  Vt.  300;  Beirer  v.  Bnshfield, 
1  Watts,  23;  Lowe  v.  Herald  Co.,  6  Utah,  175,  21  Pac.  991;  Walton 
V.  Singleton,  7  Serg.  &  R.  451,  10  Am.  Dec.  472.  See,  too,  Morey  v. 
Morning  Journal  Assn.,  123  N.  Y.  207,  20  Am.  St.  Eep.  730,  25  N.  E. 
161,  9  L.  E.  A.  621;  Collins  v.  Dispatch  Pub.  Co.,  152  Pa.  St.  187, 
39  Am.  St.  Rep.  636,  25  Atl.  546.  Justification  in  slander  and  libel 
is  the  subiect  of  a  monographic  note  to  Eutheford  v.  Paddock,  91 
Am.  St.  Eep,  285-309. 


HOOPEE  V.  STATE. 

[44  Tex.  Cr.  Rep.  125,  69  S.  W.  149.] 

MUBDEE — Self-defense. — If  the  accused,  who  has  provoked 
a  difficulty  with  the  deceased,  abandons  it  and  is  leaving  the  vicinity, 
when  the  deceased  approaches  and  renews  the  difficulty  in  such  a 
manner  as  to  cause  the  accused  to  believe  that  the  deceased  intends 
to  kill  him  or  do  him  great  bodily  harm,  his  right  of  self-defense 
is  revived  and  perfected,  and  he  has  a  right  to  kill  the  deceased  in 
self-defense,     (p.   847.) 

MURDER — Self-defense — Manslaughter. — If  the  accused,  who 
has  provoked  a  difficulty  with  the  deceased,  abandons  it,  and  it  is 
renewed  by  the  deceased,  but  the  accused  is  not  in  danger  of  his 
life  or  great  bodily  harm,  or  the  deceased  is  not  seeking  to  get  some 
advantage  by  which  he  could  take  the  life  of  the  accused  or  do  him 
great  bodily  harm,  the  law  of  manslaughter  would  apply  to  that 
portion  of  the  difficulty  which  may  have  resulted  fatally  to  the  de- 
ceased after  such  abandonmort  by  the  accused,  and  the  jury  should 
be  instructed  thereon,     (p.  847.) 

W.  G.  Barber  and  E.  E.  Ivone,  for  the  appellant. 

E.  A.  John,  assistant  attorney  general,  for  the  state. 

^2''  DAVTDSOX,  P.  J.  Appellant  was  convicted  of  murder 
in  the  second  degree,  and  his  punishment  assessed  at  confine- 
ment in  the  penitentiary  for  a  term  of  twenty-five  years.  The 
court's  failure  to  charge  on  the  law  of  retreat,  manslaughter  and 
the  meagerness  of  the  charge  on  self-defense,  and  refusal  of  the 
continuance,  are  the  main  questions  presented  for  revision. 

A  brief  summary  of  the  evidence  discloses  that  prior  to  the 
fatal  encounter  deceased  and  his  brother  had  given  the  small 
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brother  of  appellant  a  whippino^.  Ahoiit  a  week  Before  the 
homicide  deceased  stated  that  he  understood  the  Hoopers  were 
mad  about  this;  that  he  was  sorry  they  had  whipped  the  boy, 
but  "if  the  Hoopers  did  not  like  it  they  could  get  in  the  middle 
of  the  road,  and  he  was  ready  for  them."  Appellant  was  in- 
formed of  this  before  meeting  deceased.  Deceased  and  appel- 
lant were  strangers,  never  having  met  prior  to  the  evening  of 
the  killing.  On  the  evening  of  the  trouble,  and  prior  to  the 
homicide,  defendant  had  been  to  a  tournament  above  the  little 
village  of  Wimberly,  and  coming  back  through  the  village 
stopped  at  the  schoolhouse,  where  a  crowd  was  assembled. 
Upon  reaching  the  schoolhouse  he  dismounted  from  his  horse, 
and  wliile  sitting  in  the  crowd  heard  some  one  address  deceased 
as  Dee  Mceks,  and  this  was  the  first  time  he  knew  who  deceased 
was.  Deceased  was  sitting  in  a  buggy.  Appellant  approached 
it  and  asked  him  if  he  was  one  of  the  men  who  "beat  up  the 
kid."  Upon  receiving  an  affirmative  reply,  appellant  cursed  and 
abused  ]Meeks.  Deceased  said  he  did  not  care  to  fight,  as  ap- 
pellant was  armed  and  he  was  not ;  that  the  matter  could  be  set- 
tled without  a  difficulty.  Tliercupon  appellant  left  deceased, 
went  to  and  mounted  his  horse.  There  is  some  question  as  to 
whether  Meeks  was  in  the  buggy  at  the  time  of  this  conversation 
or  out  on  the  ground,  but  this  is  immaterial.  Some  of  the  wit- 
nesses testified  that  appellant  cursed  deceased  ;  others  deny  this. 
Ai)pellant,  testifying  in  regard  to  this  matter,  stated  in  substance 
that  when  he  approached  the  buggy  he  asked  the  man  whoTii  he 
bad  heard  called  Dee  Sleeks  if  he  was  one  of  those  who  "had 
beat  up  the  kid,"  and  being  informed  that  he  was,  asked  de- 
ceased, "Don't  you  tliink  it  was  very  cowardly  for  two  men  to 
jump  on  a  kid?"  Deceased  replied,  "I  call  myself  a  kid,  too, 
but  I  can  fight  you  or  any  other  man."  That  he  then  abused 
deceased  as  a  coward,  but  did  not  curse  him.  Deceased  said  h;^ 
did  not  want  to  fight,  as  a])pellant  was  armed  and  he  was  not. 
Defendant  tliereupon  walked  ofT  and  l(>ft  deceased  and  mounted 
bis  horse  to  go  home.  Tt  is  further  shown  that  shortly  after 
TIoo]H'r  had  gotten  on  his  horse,  Sleeks  left  the  buggy  and 
started  toward  tlie  schoolhouse,  and.  turning,  advanced  upon  ap- 
})ellant.  and  wlien  within  a  few  ^^'"^  feet  of  liiin,  l)egan  talking. 
I'here  was  some  ([ucstion  as  to  the  position  of  Meeks'  hands 
during  Ids  approach  to  appellant,  and  the  subsequent  colloquy. 
Some  of  the  witnesses  stated  that  his  left  hand  was  extended 
and  his  right  hand  by  his  side;  and  in  this  position  appellant 
fired  upon  his  adversary.     Some  of  the  witnesses  say  that  as  he 


June,  1902.]  Hooper  v.  State.  847 

approached  appellant  he  said  something  to  appellant  ahout  he 
(deceased)  being  fixed;  that  his  left  hand  was  extended  and  his 
right  hand  was  folded  across  his  breast  and  under  his  coat. 
That  appellant  told  deceased  two  or  three  times  to  stop  if  he  did 
not  mean  to  fight ;  that,  as  he  got  within  a  few  feet  of  appellant, 
the  latter  drew  his  pistol  and  fired  four  times  rapidly,  the  last 
as  Meeks  was  falling.  Defendant,  in  this  connection,  testified 
that  Meeks  started  from  his  buggy  as  if  to  go  into  the  school- 
house,  but  turned  and  came  toward  him;  that  he  understood 
Meeks  to  say  that  he  was  fixed.  Witness  told  him  three  times, 
"If  yoii  don't  mean  fight,  stop."  Meeks  continued  to  advance 
with  his  right  hand  across  his  breast  under  the  lapel  of  his  coat ; 
and  when  within  two  or  three  feet,  Meeks  grabbed  with  his  left 
hand  as  if  to  catch  the  horse's  bridle.  Defendant  drew  his  pis- 
tol and  fired  three  shots  before  Meek  turned,  the  fourth  shot 
just  as  he  turned,  the  last  shot  being  fired  at  his  head.  Appel- 
lant further  testified  that  he  had  not  gone  to  the  schoolhouse 
expecting  to  meet  Meeks,  who  was  a  stranger  to  him.  One  shot 
entered  the  top  of  the  head,  another  between  the  shoulder  and 
breast,  the  third  one  behind  the  right  ear,  all  ranging  downward. 
It  is  error  under  this  state  of  facts  for  the  court  to  fail  to  charge 
the  law  of  retreat.  If  his  testimony  is  true,  appellant  had  evi- 
dently abandoned  the  difficulty  which  he  sought  to  provoke  with 
Meeks  while  Meeks  was  sitting  in  the  buggy,  and  had  mounted 
his  horse  to  go  away.  The  second  difficulty  was  brought  about 
by  deceased  approaching  appellant.  This  placed  appellant, 
under  his  view  of  the  case,  as  acting  in  self-defense.  If  he  be- 
lieved from  the  environments  of  the  approach  of  deceased  that 
he  intended  to  kill  him  or  do  him  serious  bodily  harm,  he  had 
a  right  to  shoot.  His  right  of  self-defense  was  revived  and  per- 
fected. This  was  not  a  case  of  imperfect  self-defense  as  was 
Carter's  Case,  30  Tex.  Cr.  App.  552,  28  Am.  St.  Rep.  944,  17 
S.  W.  1002;  Pen.  Code,  art.  678;  Bell  v.  State.  17  Tex.  Cr.  App. 
550;  Pierce  v.  State,  21  Tex.  Cr.  App.  540,  1  S.  W.  4G3;  Parker 
v.  State,  22  Tex.  Cr.  App.  105,  3  S.  W.  100;  Conzales  v.  State, 
28  Tex.  Cr.  App.  130,  12  S.  W.  733;  Ball  v.  State,  29  Tex.  Cr. 
App.  107,  14  S.  W.  1012;  Williams  v.  State.  30  Tex.  Cr.  App. 
429,  r/  S.  W.  1071;  Xalley  v.  State,  30  Tex.  Cr.  App.  456,  ]7 
S.  W.  1084. 

The  law  of  manslaughter  should  also  have  been  given.  If  de- 
fendant abandoned  the  difficulty  and  was  leaving,  and  the  fatal 
shot  was  fired  after  such  abandonment,  it  raiscnl  the  (|nestion  of 
manslaughter.     While  it  is  true  appellant  had  the  right,  under 
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the  law  of  perfect  self-defense,  to  pursue  his  adversary  or  fire 
upon  him  until  all  danger  to  his  life  or  the  infliction  upon  him 
of  serious  bodily  injury  had  passed,  without  jeopardizing  that 
right  of  self-defense,  still  if  his  life  was  not  in  danger  or  he 
was  not  in  danger  of  serious  bodily  injury,  or  deceased  Avas  not 
seeking  to  get  some  advantage  by  which  he  could  take  the  life 
of  appellant,  *^^  or  do  some  such  bodily  harm  after  an  appar- 
ent abandonment,  the  law  of  manslaughter  would  apply  to  that 
portion  of  the  difficulty  which  may  have  resulted  fatally  to  de- 
ceased after  such  abandonment :  West  v.  State,  2  Tex,  Cr.  App. 
460;  Tollett  v.  State    (Tex.  Cr.),  55  S.  W.  573. 

Upon  another  trial  the  law  of  self-defense  should  be  stated 
more  fully,  so  as  to  present  that  issue  clearly  under  the  facts. 

The  motion  for  continuance  will  not  be  discussed  for  the  rea- 
son that  the  witnesses  may  be  before  the  jury  upon  another  trial ; 
if  not,  the  matter  will  come  in  different  form  and  manner. 

The  judgment  is  reversed  and  the  cause  remanded. 


In  the  Subsequent  Case  of  Clay  v.  State,  44  Tex.  Cr.  Eep.  129,  69 
S.  W.  413,  it  appeared,  on  a  trial  for  murder,  that  the  accused  and 
the  deceased  had  a  previous  difficulty,  which  had  been  abandoned, 
and  that  the  deceased  at  that  time  and  place  had  said  to  the  de- 
fendant that  "it  was  not  all  over,"  and  that  he  would  see  him 
later,  to  which  the  accused  replied,  that,  "it  was  all  ri^^ht;  he  would 
be  ready,"  whereupon  the  deceased  went  to  his  place  of  business, 
and  the  accused,  having  gone  to  other  places,  returned  to  the  scene 
of  the  original  difficulty  after  a  lapse  of  twenty  minutes,  and  was 
there  engaged  in  a  conversation  with  a  third  person,  when  the  de- 
ceased approached  and  began  drawing  a  pistol,  whereupon  the  ac- 
cused drew  his  pistol  and  both  fired,  resulting  in  the  killing  of  the 
deceased;  and  the  court  held  that,  under  the  foregoing  facts,  the 
acts  of  the  deceased  clearly  made  him  the  aggressor  in  the  second 
difficulty,  and  fully  restored  and  perfected  the  accused's  right  of 
self-defense,  and  that  he  did  not  lay  himself  liable  to  the  law  of 
mutual  combat  by  remaining  on  the  scene  of  the  first  difficulty  and 
in  not  leaving  it  in  order  to  avoid  meeting  the  deceased. 

Whether  ihc  Plea  of  Self-(lefrns!C  can  be  invoked  by  one  who  pro- 
vokes a  difficulty  is  discussed  in  the  monographic  note  to  State  v. 
Sumner,  74  Am.  St.  Eep.  731-735;  and  the  subsequent  cases  of  Air- 
hart  V.  State,  40  Tex.  Cr.  Kep.  470,  76  Am.  St.  Eep.  7r;6,  51  S.  W. 
214;  State  v.  Cobb,  65  S.  C.  324,  95  Am.  St.  Eep.  801,  43  S.  E.  654; 
Cook  v.  State,  43  Tex.  Cr.  Eep.  182.  96  Am.  St.  Eep.  854,  63  S.  W.  872. 
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SMITH  V.  STATE. 

[44  Tex.  Cr.  Eep.  137,  68  S.  W.  995.] 

RAPE — Evidence  of  Subsequent  Acts. — On  a  trial  for  rape 
evidence  as  to  carnal  acts  of  the  parties  subsequently  to  the  rape 
as  charged  in  the  indictment,  and  in  other  and  different  counties, 
is  not   admissible,     (p.   851.) 

EAPE — Evidence  of  Subsequent  Acts. — On  a  trial  for  rape, 
evidence  that  subsequently  to  the  commission  of  the  rape  as  charged, 
and  by  agreement,  the  prosecutrix  was  married  to  another  man, 
who  in  accordance  with  an  arrangement  previously  made  abandoned 
and  turned  her  over  to  the  accused,  who  lived  with  her  afterward 
in  other  counties  as  his  wife,  is  inadmissible,     (p.  851.) 

RAPE — Proof  that  th.e  Prosecutrix  Was  not  the  Wife  of  the 
Defendant  in  rape  must  be  made  by  direct  evidence,  and  proof  that 
he  is  a  married  man  with  two  children  is  irrelevant  and  inadmissible 
to  show  that  he  was  not  the  husband  of  the  prosecutrix,     (p.  851.) 

TRIAI. — Improper  Remarks  of  Counsel. — If,  on  a  trial  for 
rape,  counsel  remarks  to  the  jury  that  "  in  a  case  like  this  the  law 
ceased  to  be  a  virtue  and  while  I  do  not  believe  in  mob  law  as  a  rule, 
I  will  be  doing  my  duty  as  a  citizen  and  a  father  if  I  can  induce  this 
jury  to  hang  defendant  as  high  as  Haman,  and  then  go  to  my  home 
and  tell  my  wife  what  I  have  done,  and  hear  her  remark,  'Well  done, 
thou  good  and  faithful  servant;  you  have  performed  your  duty,'  "  his 
words  constitute  reversible  error,  although  the  court  admonishes 
him  to  desist  and  instructs  the  jury  to  disregard  his  remarks, 
(p.  852.) 

RAPE — Belief  in  Age  of  Prosecutrix. — On  a  trial  for  rape  of 
a  girl  under  the  age  of  statutory  consent,  it  is  no  defense  that  the 
accused  believed  her  to  be  over  such  age,  nor  can  the  fact  of  such 
belief  be  taken  in  consideration  in  mitigation  of  punishment, 
(p.  852.) 

RAPE — Age  of  Consent — Instructions. — On  a  trial  for  rape 
of  a  girl  under  the  statutory  age  of  consent,  committed  with  her  con- 
sent, the  accused  is  entitled  to  have  the  jury  instructed  that  if  it 
believed  that  the  prosecutrix  was  of  the  age  of  statutory  consent 
or  over  at  the  time  of  the  alleged  rape  it  must  acquit,  and,  if  it  has 
a  reasonable  doubt  whether  or  not  she  was  of  that  age  or  under,  it 
must  give  the  defendant  the  benefit  of  such  doubt  and  acquit  him. 
(p.    853.) 

iST.  J.  T.ewcllyn  and  Eico  &  Bartlett,  for  the  ap}icllant. 

E.  A.  John,  assistant  attorney  general,  for  the  state. 

^^^  TIEXDEESOX,  J.  AppeHant  was  convicted  of  rape, 
and  his  punishment  assessed  at  confinement  in  the  penitentiary 
for  a  term  of  seventy-five  years;  lience  the  appeal. 

Appellant  made  a  motion  for  continuance.  Without  entering 
into  a  discussion  of  it,  we  would  oh'sorve  that  it  does  not  occur 
to  us  that  the  *"***  ahsent  testimony  was  material  or  probably 
true.     The  court  did  not  err  in  overruling  the  same. 

Am.   St.  Rep.,   Vol.   100—54 
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Bills  of  exception  numbers  3,  4  and  5  present  no  error. 
When  the  prosecutrix,  Elma  Walker,  was  on  the  stand,  the 
state  was  allowed  to  prove  over  defendant's  objection  that,  after 
the  carnal  intercourse,  which  she  testified  to  as  having  occurred 
at  or  about  June  1,  1901,  at  her  home  in  the  section-house  at 
Gurley,  in  Falls  county,  about  the  2d  of  August,  1901,  thereafter, 
upon  agreement  between  herself  and  defendant  that  Fuller  was 
to  marry  her  and  turn  her  over  to  defendant,  they  went  together 
to  Bell  county,  and  while  in  Belton,  Fuller  procured  a  marriage 
license  and  married  her — defendant  not  being  actually  present 
at  tb.e  marriage,  but  in  the  house  while  it  was  being  performed; 
that  after  such  marriage  Fuller  abandoned  prosecutrix  and  turned 
her  over  to  defendant  in  pursuance  of  their  agreement;  that 
thereafter  she  and  defendant  went  from  Bell  county  to  one  Ed 
Walker's,  a  relative  of  defendant,  in  Milam  county.     They  stayed 
there  two  weeks  or  more,  cohabiting  together.     That  thereafter 
they  returned  to  Temple,  in  Bell  county,  and  there  lived  togetlior 
as  man  and  wife  for  two  and  one-half  months.     That  after  that 
they  went  to  Somerville,  in  Burleson  county,  where  they  lived  to- 
gether as  man  and  wife  for  a  good  while.     All  this  evidence  was 
objected  to,  because  the  acts  occurred  long  after  the  alleged  rape 
as  charged  in  the  indictment;  and  occurred  in  other  and  different 
counties  than  Falls  county;  and  that  said  acts  could  not  explain 
or  elucidate  defendant's  actions  in  Falls  county  in  the  commis- 
sion of  the  alleged  rape.     Appellant  objected  to  all  the  acts  after 
said  marriage  of  prosecutrix  with  George  Fuller,  because  she 
was  then  of  full  age,  under  the  law,  and  had  all  the  rights  and 
privileges  of  a  married  woman,  and  because  rape  by  consent  on 
such  a  person  cannot  be  committed.     By  another  bill  of  excep- 
tions appellant  objected  to  his  cross-examination  by  the  state 
in  regard  to  the  same  matters,  urging  the  same  grounds  of  ob- 
jection.    As  tboy  involved  the  same  questions,  we  will  treat  both 
of  them  together.     In   support  of  the  state's  contention   that 
said  testimony  was  admissible  we  are  referred  to  Hamilton  v. 
State,  36  Tox.^Cr.  Eep.  372,  37  S.  W.  431,  and  Manning  v.  State 
43  Tex.  Cr.  Eep.  302,  96  Am.  St.  Rep.  873,  65  S.  W.'  920.     Tn 
ITaiiiilton's  case  the  acts  introduced  in  evidence  were  prior  in 
point  of  time  to  the  act  for  which  appellant  was  being  prose- 
cuted.    So  the  question  there  was  not  raised.     In  i\Ianning'3 
case  the  acts  introduced  in  evidence  were  shortly  after  the  alleged 
act  for  which  appellant  was  being  tried.     The  objection  there 
urged,  liowever,  was  not  that  the  acts  were  subsequent,  but  that 
they  related  to  other  and  distinct  ofTeuses.    The  court  in  said  case 
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held  the  testimony  was  admissible  as  being  transactions  between 
the  same  parties,  and  tending  to  show  an  intimacy  and  familiarity 
between  them,  which  with  other  circumstances  would  tend  to 
show  the  guilt  of  appellant  as  to  the  transaction  charged  against 
liim  in  the  indictment.  This,  as  we  understood  it,  is  in  accord 
with  the  authorities:  Williams  v.  State,  8  Humph.  583;  State 
V.  Knapp,  45  N".  H.  148 ;  State  v.  Walters,  45  Iowa,  389.  But 
all  these  cases  relate  to  prior  ■*"**  acts,  and  not  to  acts  or  conduct 
occurring  subsequent  to  the  charge  in  the  indictment.  Mr. 
AMiarton's  Criminal  Evidence,  section  35,  lays  down  the  proposi- 
tion in  general  terms  that  "In  prosecutions  for  adultery  or  for 
illicit  intercourse  of  any  class,  evidence  is  admissible  of  sexual 
acts  between  the  same  parties  prior  to,  or,  when  indicating  con- 
tinuousness  of  illicit  relations,  even  subsequent  to  the  act  spe- 
cifically under  trial.  Prior  sexual  attempts  on  same  woman  are 
admissible,  under  the  same  limitations,  on  a  trial  of  rape."'  We 
have  examined  the  authorities,  and  so  far  as  we  are  aware  there 
is  no  case,  where  the  party  was  being  tried  for  rape,  in  which 
subsequent  acts  to  the  charge  in  the  indictment  were  admitted 
in  evidence.  But  it  is  urged  by  the  state  that  rape  of  a  girl 
under  fifteen  years  of  age,  with  her  consent,  is  as  to  the  act  of 
carnal  intercourse  analogous  to  cases  of  adultery  and  incest;  and 
then  the  rule  with  reference  to  the  admission  of  testimony  in 
such  cases  is  applicable  here,  that  is,  that  any  testimony  which 
would  tend  to  show  familiarity  between  the  parties  involving  like 
offense  not  too  remote,  though  subsequent,  would  be  admissible 
in  evidence  as  a  circumstance  tending  to  show  the  likelihood  that 
appellant  committed  the  offense  charged  against  him.  We  con- 
fess that  the  reasons  for  the  admissibility  of  such  testimony  in 
the  one  case  seem  equally  cogent  in  the  other :  Burnett  v.  State, 
32  Tex.  Cr.  Eep.  87,  22  S.  W.  47,  and  particularly  see  Bishop 
on  Statutory  Crimes,  section  682.  However,  as  stated  before,  no 
authority  can  be  found  extending  this  docti'ine  to  cases  of  rape, 
and  we  apprehend  it  will  be  found  that  even  in  incest  and  adul- 
tery cases,  being  continuous  offense,  such  testimony  is  admissible 
only  as  tending  to  solve  some  controverted  issue.  In  this  case 
the  act  of  carnal  intercourse  was  abundantly  proven  hy  positive 
testimony  on  part  of  the  state,  and  it  was  not  only  not  de- 
nied by  appellant,  but  admitted  by  him.  So  that  the  fact 
of  subseqiient  carnal  intercourse  between  the  same  parties  would 
serve  to  shed  no  light  upon  the  truth  of  the  allegation  in  the 
indictment,  but  it  would  serve  the  purpose  in  the  minds  of  the 
•jury  of  aggravating  the  punishment  of  appellant  for  the  offense 
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proved  against  him.  Moreover,  in  point  of  time,  these  subse- 
quent acts  were  remote,  transpiring  long  after  the  alleged  of- 
fense, and  in  other  counties;  and  the  marriage  performed  be- 
tween prosecutrix  and  Fuller  was  not  only  long  after  the  alleged 
offense,  but  would  not  be  admissible  as  a  subsequent  offense  be- 
tween the  same  parties,  under  the  broad  latitude  allowed  in 
cases  of  adultery,  where  subsequent  offenses  between  the  same 
parties  are  admissible.  We  accordingly  hold  that  none  of  the 
testimony  here  complained  of  was  admissible.  It  was  of  a  char- 
acter highly  prejudicial  to  appellant,  and  no  doubt  operated 
in  the  minds  of  the  jury  to  enhance  the  punishment  inflicted  by 
them  in  their  verdict.  We  do  not  think  it  was  relevant  to  any 
issue  in  this  case  to  prove  that  appellant  was  a  married  man  and 
had  two  children.  While  it  was  competent  for  the  state  to  show, 
in  accordance  with  the  allegations  in  the  indictment,  that  prose- 
cutrix was  not  the  wife  of  appellant,  this  should  be  done  by  di- 
rect evidence  to  that  effect. 

During  the  progress  of  the  argument,  and  while  T.  A.  Blair, 
private  ***^  prosecutor,  was  making  his  closing  speech  to  the 
jury  on  behalf  of  the  state  he  said  among  other  things:  "This 
is  the  most  horrible  crime  so  far  as  my  long  experience  at  the  bar 
has  brought  to  my  attention.  I  am  surprised  that  this  case  was 
ever  brought  here ;  and  it  ought  not  to  have  been  brought  here ; 
that  while  I  do  not  believe  in  mob  law  as  a  rule,  yet  in  a  case 
like  this  the  law  ceases  to  be  a  virtue.  I  will  be  doing  my  duty 
as  a  citizen  and  a  father  if  I  can  induce  this  jury  to  hang  de- 
fendant as  high  as  Ilaman,  and  tlien  go  to  my  home  and  tell  my 
wife  what  I  have  done,  and  hear  her  remark,  'Well  done,  thou 
good  and  faithful  servant;  you  have  performed  your  duty.' '' 
AVhen  this  was  objected  to  ])y  counsel  for  appellant,  I'lair  turned 
to  the  jury  and  said:  'Tjcntlenion  of  the  jury,  let  the  galled 
jade  wince;  my  withers  are  unwrung."  ^J'bese  remarks  were  ob- 
jected to  at  the  time,  and  the  court  reprimanded  counsel ;  where- 
upon be  claimed  to  be  rejdying  directly  to  the  argument  of  coun- 
sel for  defendant,  and  the  court  instructed  couns(>l  to  dosist  from 
any  further  remarks  upon  that  subject,  Avliich  he  did.  And  the 
court  furthermore,  at  the  request  of  a])pellant,  instructed  the 
jury  not  to  regard  said  remarks.  In  Cazley  v.  State,  17  Tex. 
Cr.  App.  2G7,  the  rule  was  laid  down  that,  in  cases  ol:  this  char- 
acter, counsel  could  not  be  too  careful  in  the  discussion  of  the 
case  not  to  travel  out  of  the  record;  and  especially  should 
scrupulously  avoid  any  improper  or  unfair  means  to  secure  a 
conviction.     In  Thompson's  Case,  33  Tex.  Cr.  Eep.  473,  2G  S. 


•June,  1902.]  Smith  v.  State.  853 

W.  987,  remarks  of  a  similar  character  were  considered  reversible 
error.  It  has  been  held,  however,  that  ordinarily  a  charge  of 
the  court  instructing  the  jury  to  disregard  improper  remarks 
made  will  cure  the  error.  But  of  course  there  may  be  cases,  on 
account  of  the  violence  of  the  remarks,  and  the  inflammatory 
character  of  appeal  used,  where  this  would  not  apply.  It  would 
seem  that  this  would  be  such  a  character  of  case.  We  can  im- 
agine no  greater  outrage  in  a  court  of  justice  than  an  appeal  to 
mob  law  or  invocation  to  the  jury  that  they  should  hang  ap- 
pellant because  a  mob  had  failed  to  do  so.  The  instruction  of 
the  court  could  hardly  eradicate  from  the  minds  of  the  jury  the 
effect  of  such  an  appeal  to  them. 

Appellant  insists  that  the  court  erred  in  refusing  to  instruct 
the  jury  to  the  effect  that,  if  appellant  believed  the  prosecutrix 
was  fifteen  years  of  age  or  over,  to  acquit  him,  although  they 
might  believe  she  was  under  fifteen  years  of  age  at  the  time  of 
the  alleged  commission  of  the  offense.  The  rule  has  been  laid 
down  otherwise  in  this  state  and  we  see  no  reason  to  change  our 
holding :  Edens  v.  State,  41  Tex.  Cr.  Rep.  522,  43  S.  W.  89 ; 
Manning  v.  State,  43  Tex.  Cr.  Rep.  302,  96  Am.  St.  Rep.  873, 
65  S.  W,  920,  3  Tex.  Ct.  Rep.  566.  However,  the  court  was  not 
authorized  to  give  the  charge  it  did  on  this  subject ;  that  is,  if 
the  jury  found  that  appellant  believed  prosecutrix  was  over  fif- 
teen years  of  age  at  the  time  of  the  alleged  offense,  they  might 
take  such  fact  into  consideration  in  mitigation  of  his  punish- 
ment. They  were  not  authorized  to  do  this,  and  we  do  not  be- 
lieve the  charge  was  calculated  to  benefit  appellant.  It  is  also 
contended  that  the  court's  charge  was  erroneous  in  the  following 
particular :  "Unless  you  find  *^"  from  the  evidence  beyond  a  rea- 
sonable doubt  that  at  the  time  of  the  carnal  knowledge  of  the  said 
Elnia  Walker  by  the  defendant,  if  any,  she,  the  said  Elma  Walker, 
was  under  the  age  of  fifteen  years,  then  you  will  find  tlie  defend- 
ant not  guilt}'."  Said  charge,  to  say  the  least  of  it,  is  strangely 
worded,  but  when  analyzed  we  do  not  believe  it  is  erroneous  as 
announcing  an  incorrect  legal  principle,  or  shifting  the  question 
of  reasonable  doubt  from  the  state  to  the  defendant.  However, 
if  the  facts  authorized  it  at  all,  appellant  was  entitled  to  have  a 
fair  affirmative  charge  on  this  subject;  one  that  was  not  liable 
to  confuse  or  mislead  the  jury.  For  instance,  if  thov  had  been 
told  if  they  believed  that  the  prosecutrix  was  of  the  age  of  fifteen 
years  or  over  at  the  time  of  the  alleged  commission  of  the  offense, 
to  acquit  defendant ;  or  if  they  had  a  rcasona1)le  doul)t  whether 
or  not  she  was  of  the  age  of  fifteen  years,  or  under  that  age,  to 
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give  defendant  the  benefit  of  such  doubt  and  acquit  him;  then 
there  could  have  been  no  misunderstanding  as  to  tlie  import  of 
the  charge,  and  no  necessity  for  any  inx'rpretation  or  analysis 
in  order  to  find  out  what  the  court  may  have  meant. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the 
cause  remanded. 


The  Crime  of  Rape  is  the  subject  of  a  monographic  note  to  Smith 
V.  State,  80  Am.  Dec.  361-375.  If  the  prosecutrix  is  under  the  age 
of  consent,  it  is  no  defense  that  the  intercourse  was  not  against  her 
will,  or  that  the  defendant  was  ignorant  of  her  age:  People  v.  Schoon- 
maker,  117  Mich.  190,  72  Am.  St.  Kep.  560,  75  N.  W.  439;  Manning 
V.  State,  43  Tex.  Cr.  Eep.  302,  65  S.  W.  920,  96  Am.  St.  Ecp.  873,  and 
cases  cited  in  the  cross-reference  note  thereto.  As  to  the  admissi- 
bility of  evidence  of  other  acts  of  intercourse  than  the  one  charged 
in  the  indictment,  as  showing  the  relations  or  intimacy  of  the  parties, 
see  Manning  v.  State,  43  Tex.  Cr.  Rep.  302,  96  Am.  St.  Rep.  873,  65 
S.  W.  920;  People  v.  Abbott,  97  Mich.  484,  37  Am.  St.  Eep.  360,  56 
N.  W.  862. 

.\fiscondnct  of  Counsel  in  Argnment  is  discussed  in  the  monographic 
notes  to  McDonald  v.  People,  9  Am.  St.  Eep.  559-570,  and  Cleve- 
land etc.  E.  E.  Co.  V.  Pritschau,  ante,  pp.  690-698.  A  prosecuting 
attorney  represents  the  majesty  of  the  people;  and,  having  no  re- 
sponsibility except  fairly  to  discharge  his  duty,  should  put  himself 
under  proper  restraint,  and  not  go  beyond  the  evidence  or  liounds 
of  a  reasonable  moderation.  If  he  lays  aside  the  impartiality  that 
should  characterize  his  official  action  to  become  a  heated  partisan, 
and  by  vituperation  of  the  prisoner  and  appeals  to  prejudice  seeks 
to  procure  a  conviction  at  all  hazards,  he  ceases  properly  to  repre- 
smt  the  public  interest:  Pennle  v.  Fielding.  158  N.  Y.  542,  70  Am. 
St.  Rep.  495,  53  N.  E.  49,  46  L.  E.  A.  641;  Ehodes  v.  Commonwealth, 
107  Ky.  354,  92  Am.  St.  Rep.  360,  54  S.  W.  170.  On  a  trial  for  murder, 
where  the  jury  has  a  discretion  to  find  in  their  verdict  the  punishment 
to  be  intlieted,  it  is  improper  for  the  district  attorney  to  say  to 
the  jury:  "If  there  is  a  man  on  this  jury  that  does  not  believe  this 
man  ought  to  be  hanged,  then  I  say  he  is  a  weakling  not  possessed 
of  the  proper  manhood,  and  is  unfit  to  sit  on  the  jury":  Stnte  v. 
Blackman,  108  La.  121,  32  South.  331,  92  Am.  St.  Rep.  377,  and  sec 
the  cases  cited  in  the   cross-reference  note  thereto. 
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WALLACE  y.  STATE. 

[44  Tex.  Cr.  Kep.  300,  70  S.  W.  756.] 

MUBDEE — Evidence — Tlireats,— On  a  trial  for  murder  it  is 
competent  to  prove  threats  of  the  deceased  against  the  life  of  the 
accused,  although  no  actual  demonstration  has  been  shown  on  the 
part  of  the  deceased  to  execute  such  threats,     (p.  857.) 

MURDER — Evidence — Remarks  of  Judge. — If,  on  the  trial 
of  a  wife  for  the  murder  of  her  husband,  she  has  testified  that  the 
deceased  attempted  to  strike  her  at  the  time  of  the  killing,  evidence 
that  the  deceased  had  threatened  to  kill  the  accused  before  the 
week  was  out  is  clearly  admissible,  and  it  is  prejudicial  error  for 
the  trial  court  to  remark  or  comment  that  he  is  doubtful  if  such 
evidence  is  admissible,  but  that  he  will  admit  it  and  give  the  ac- 
cused the  benefit  of  the  doubt,     (p.  858.) 

MURDER — Self-defense — Brutal  Conduct  of  Deceased. — Tf,  on 
the  trial  of  a  wife  for  the  murder  of  her  husband,  the  evidence  tends 
to  show  self-defense  from  apparent  danger,  evidence  of  previous 
acts  of  brutality  and  cruelty  committed  by  her  husband  upon  her  is 
admissible  as  tending  to  explain  the  action  of  the  parties  at  the 
time  of  the  killing,     (p.   858.) 

R.  A,  John,  assistant  attorney  general,  for  the  state. 

^^^  DAVIDSON,  P,  J.  Appellant  was  convicted  of  murder 
in  the  second  degree,  and  given  five  years  in  the  penitentiary. 

The  evidence  for  the  state  discloses  that  deceased  was  the 
husband  of  appellant,  and  was  shot  by  her  in  the  field  where 
he  was  hoeing  cotton.  There  had  been  a  previous  difficulty,  a 
day  or  so  prior  to  the  homicide,  between  the  parties,  in  which 
deceased  was  the  aggressor.  On  the  evening  of  the  difficulty 
appellant  borrowed  a  pistol  from  the  witness  Yaughan,  giving 
false  reasons  at  the  time  for  wanting  said  pistol.  After  ob- 
taining it,  she  went  to  the  place  where  her  husband  was  at  work. 
The  witness  Long  testified  that  he  was  working  with  deceased 
at  the  time  appellant  came,  and  remarked  to  deceased,  as  he 
saw  her  approaching,  "There  comes  your  wife."  Upon  reach- 
ing the  parties,  defendant  said  to  her  husband  that  she  under- 
stood that  he  had  quit  her.  To  this  he  made  no  reply.  She 
further  remarked,  ''Well,  if  you  have  quit  me,  I  want  you  to 
give  me  enough  money  to  carry  me  to  my  mother  and  fatlier." 
This  witness  seems  to  have  heard  no  further  conversation  be- 
tween them,  as  he  went  off  some  distance,  and  was  absent 
awhile.  Shortly  after  this  occurrence,  the  parties  left  that  por- 
tion of  the  field,  and  went  to  another  point,  and  began  hoeing 
cotton.  Just  after  reaching  this  point,  appellant  said  to  her 
husband,  "Come,  and  let's  go;  I  have  got  to  go."     Deceased 
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made  no  reply.  She  then  asked  him,  "Ain't  you  going  home? 
Come  on,  I  have  got  to  go  home."  While  the  wife  was  making 
these  remarks,  deceased  seemed  to  have  been  silent,  and  con- 
tinued his  work.  Finally  he  said :  "How  many  homes  have  you 
got?  Go  on,"  At  this  point  witness  says  that  appellant  was 
standing  with  her  arms  folded,  and  he  turned  his  back  on  her, 
and  went  to  hoeing.  Just  as  he  did  so,  he  heard  a  gun  fire, 
and  saw  deceased  fall.  She  fired  four  shots,  all  of  which  seem 
to  have  taken  effect.  This  is  a  sufficient  statement  of  the  state's 
side  of  the  case  for  a  discussion  ^*^  of  the  questions  raised. 
Defendant  testified  that  when  she  went  to  the  field  where  de- 
ceased and  witness  Long  were  at  work  she  gave  the  usual  salu- 
tation, and  said  to  her  husband,  "I  heard  you  had  quit  me." 
Witness  Long  said  he  had  been  trying  to  talk  to  her  husband 
about  it,  and  could  not  do  anything  with  him,  and  was  sorry 
for  her.  Deceased  made  no  reply,  but  kept  "chopping  cotton." 
She  again  remarked  to  deceased,  if  he  had  quit  her,  she  wanted 
to  know  it,  and,  if  he  had  not,  she  wanted  to  know  it;  that  she 
did  not  know  wliat  to  do;  and  that  her  people  lived  a  long  way 
off,  and  that  she  had  no  one  to  depend  upon  but  him.  He  re- 
plied, "W^ell,  I  have  quit  you."  She  then  asked  him  upon  what 
ground,  and  deceased  replied,  "You  know  the  reason."  Slie 
said,  "You  were  beating  me,  and  kicking  me,  and  I  had  to  do 
something."  And  he  replied,  "Well,  that  is  not  sparing  me  a 
bit."  Appellant  then  remarked  to  him :  "  'Well,  tliere  is  no 
use  of  us  having  any  trouble.  If  you  don't  want  mo,  just  give 
me  some  money,  and  I  will  go  to  my  people,  and  take  my  baby.' 
He  replied  that  he  was  not  going  to  give  me  a  damn  cent,  and 
that  I  would  never  see  my  mammy  and  daddy  any  more.  I 
told  him  he  ought  not  to  talk  that  way,  and  that  I  had  not 
talked  that  way  to  him.  I  then  told  him  I  would  go  to  Hat- 
ter's, and  he  asked  me  where  the  baby  was,  and  I  told  him  at 
Hatter's.  He  says,  'You  leave  the  baby  there,  and  you  be  damn 
sure  you  go  home.'  I  says,  'Well,  if  you  have  quit  me,  wliy 
do  you  want  me  to  leave  the  baby?'  He  says:  'You  go  home, 
and  I  will  settle  with  you.  I  am  going  to  kill  you.'  I  says, 
'Well,  I  don't  want  to  go  bonie,  but  will  go  to  Prince  Pendar- 
vis,'  and  stay  there  until  I  can  got  to  my  people.'  He  says, 
'1  have  told  you  you  would  never  see  your  mammy  and  daddy 
any  more;  and  if  you  are  not  going  home  you  are  not  going 
anywliere,  and  I  will  settle  with  you  when  I  get  vou  there  to- 
night.' Deceased  and  Flem  Long  had  been  cho])ping  on  rows 
that  ran  east  and  west,  and  Flem  had  gone  on,  and  Flora  had 
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started  back  on  Sim's  row,  and  I  says,  'Well,  I  will  go  to  Hat- 
ter's and  stay  all  night,  and  maybe  to-morrow  you  will  be  better 
satisfied,  and  won't  be  angry.'  And  he  says :  'If  you  start  away 
from  here,  I  will  burst  your  damn  brains  out.  I  told  you  to 
go  home,  and  if  you  are  not  going  there,  you  are  not  going 
anywhere.'  At  this  time  Flcm  had  got  back,  and  said  some- 
thing about  going  to  the  other  piece  of  cotton  to  chop.  I  told 
him,  'I  did  not  want  to  go  up  there,  and  that  I  would  go  home 
if  he  wanted  me  to.'  He  says,  'No,  you  go  on  with  me,'  and 
I  went,  and  they  started  to  chopping.  I  said:  'What  do  you 
intend  me  to  do?  If  you  want  me  to  go  home,  I  will  do  so.' 
He  says,  'I  have  told  you.  You  are  not  going  anywhere.'  I 
said,  'Well,  I  am  not  going  where?  If  you  want  me  to  go 
home,  I  will  go.'  He  said,  'It  looks  like  you  are  damn  hard 
to  understand,'  and  started  to  me.  I  backed  as  quick  as  I 
could,  and  fired  the  pistol.  He  saw  it,  and  whirled,  and  when 
he  did  I  shot  him  in  the  shoulder.  I  was  scared  and  nervous, 
and  shot  as  fast  as  I  could.  I  shot  him  after  that,  and  then 
I  went  on  to  get  my  baby,"  etc.  She  further  states  that  at 
the  time  she  fired  the  shot  deceased  was  ^*^^  approaching  her 
with  his  hoe  drawn  in  a  striking  attitude;  and,  further,  that 
the  reason  she  fired  the  pistol  was  because  deceased  had  threat- 
ened her  life.  The  testimony  further  shows  that  prior  to  the 
fatal  difficulty  there  had  been  trouble  between  defendant  and 
her  husband,  in  which  he  had  committed  a  serious  or  violent 
assault  upon  her,  and  subsequent  to  which  he  had  threatened 
to  kill  her.  In  fact,  the  testimony  shows  that  their  lives  had 
not  been  as  harmonious  as  they  should  have  been  for  some  six 
months  prior  to  the  homicide. 

Through  the  witness  Alf  Knowles  appellant  proposed  to  prove 
threats  against  her  life  by  the  deceased.  This  testimony  seems 
to  have  been  excluded  by  the  court  because  no  actual  doinon- 
stration  had  been  shown  on  the  part  of  deceased  to  execute  tlio 
threat.     We  think  this  was  error. 

After  appellant  had  testified  that  deceased  had  made  an  at- 
tempt to  strike  her  with  the  hoe,  the  witness  Pendarvis  was 
tendered  for  the  purpose  of  showing  that  deceased  had  told 
him  (witness)  that  he  (deceased)  would  kill  defendant  before 
the  week  was  out.  The  court  remarked,  in  passing  upon  the 
objection  of  the  state,  that  he  was  doubtful  if  this  evidence  was 
admissible,  but  would  give  her  the  benefit  of  the  doubt,  and 
admit  it.  Exception  was  reserved  to  the  remarks  of  tlie  court, 
as,  under  the  statute,  ho  had  no  riglit  to  comment,  and  such 


858  American  State  Reports,  Vol.  100.  [Texas, 

comment  tended  to  prejudice  the  minds  of  the  jury  against 
this  evidence.  This  testimony,  in  our  judgment,  was  clearly 
admissible.  In  admitting  or  rejecting  testimony  the  court 
should  refrain  from  comment. 

By  the  witness  Wiggins  appellant  proposed  to  prove,  and 
could  have  proved,  that  deceased,  in  January  or  February,  1902, 
brutally  beat  defendant,  and  that  he  had  knocked  her  down, 
and  stamped  her  in  the  face  and  stomach,  and  by  such  conduct 
had  caused  her  to  miscarry.  This  was  excluded,  on  the  ob- 
jection of  the  state.  Further,  while  witness  Smith  was  on  the 
stand,  and  after  he  had  testified  that  one  night  in  February  or 
]\Iarch,  as  he  was  passing  the  house  of  defendant,  he  saw  de- 
ceased beating  appellant  with  a  piece  of  hoe  handle,  defendant 
offered  to  prove  that  on  this  occasion  he  had  beaten  her  until 
she  was  bloody,  and  witness  believed  that,  had  he  not  inter- 
fered, deceased  would  have  killed  defendant.  This  testimony 
should  have  been  admitted.  This  character  of  testimony  comes 
clearly  within  the  rule  laid  down  by  the  supreme  court  in  Hor- 
bach  v.  State,  43  Tex.  242,  and  in  Williams  v.  Statt,  14  Tex. 
App.  102,  46  Am.  Eep.  237;  Branch  v.  State,  15  Tex.  App.  96, 
and  Hall  v.  State,  31  Tex.  Cr.  Eep.  565,  21  S.  W.  368.  Mr. 
Wharton  thus  states  the  rule:  "Taking  the  authorities  as  a 
whole,  therefore,  we  may  hold  that  it  is  admissible  for  the 
defendant,  having  first  established  that  he  was  assailed  by  the 
deceased,  and  in  apparent  danger,  to  prove  that  deceased  was  a 
person  of  ferocity,  brutality,  vindictiveness,  and  of  excessive 
strength ;  such  evidence  being  offered  for  the  purpose  of  show- 
ing either  (1)  that  the  defendant  was  acting  in  terror,  and 
hence  incapaljle  of  that  specific  malice  necessary  to  constitute 
murder  in  the  first  degree;  or  (2)  that  he  was  in  sucli  apparent 
extremity  as  to  make  out  a  case  of  self-defense;  or  (3)  tliat 
tlie  deceased's  purpose  ^*^  in  encountering  the  defendant  was 
deadly":  Wharton  on  Criminal  Evidence,  sees.  69-84.  ]\Ir. 
])isliop  says:  "Wlicre  the  defendant,  to  excuse  or  mitiirate  his 
acts,  claims  that  they  were  in  self-defense  or  passion,  the  par- 
ticulars of  the  transaction  being  thus  material,  and  tlie  law 
judging  him  by  tlie  facts  and  necessities  as  tliey  apjx'ared  to 
him,  whatever  they  truly  were,  he  may  give  in  evidence  any- 
tliing  known  to  him  of  the  character,  prior  conduct,  threats,  or 
otlicr  utterances  of  the  person  with  wliom  he  was  contending, 
which,  not  as  showing  that  the  man  was  bad,  but  that  in  tlie 
special  instance  and  circumstances  he  was  dangerous,  might 
reasonably  have  place  among  the  considerations  guiding  his  ac- 
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tions'*:  2  Bishop's  Criminal  Procedure,  sec.  610.  Whether 
the  court  believed  the  testimony  of  appellant  in  regard  to  her 
self-defense,  it  was  before  the  jury,  and  any  testimony  which 
tended  to  strengthen  that  defense  was  clearly  admissible.  It 
was  further  admissible  to  show  the  probable  terror  of  the  appel- 
lant's mind;  and  especially  is  this  true  in  this  case.  It  tended 
to  intensify  the  brutal  conduct  of  the  deceased  toward  appel- 
lant, and  the  terror  naturally  engendered  in  her  mind  at  the 
time  of  the  killing  by  reason  of  these  former  occurrences. 
These  occurrences  between  the  parties  as  husband  and  wife 
were  admissible  as  tending  to  explain  the  action  of  the  parties 
at  the  time  of  the  difficulty:  Hall  v.  State,  31  Tex.  Cr.  Eep. 
565,  21  S.  W.  368;  Medina  v.  State  (Tex.  Cr.  App.),  49  S.  W. 
380. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the 
cause  remanded. 


The  Admissibility  of  Threats  as  evidence  in  prosecutions  for  homi- 
cide is  discussed  in  the  monographic  note  to  State  v.  Nelson,  89  Am. 
St.  TJep.  691-710.  The  character  of  the  deceased  for  violence  and 
previous  threats  should  be  weighed  by  the  jury  in  determining 
•whether  the  defendant,  when  he  did  the  killing,  acted  under  a  rea- 
sonable apprehension  of  danger  to  life  or  limb:  Karr  v.  State,  100 
Ala.  4,  46  Am.  St.  Eep.  17,  14  South.  851. 


BROCK  V.   STATE. 

[44  Tex.  Cr.  Eep.  3S'5,  71  S.  W.  20.] 

RAPE — New  Trial.— If,  on  a  trial  for  statutory  rape,  the  issue 
is  as  to  the  age  of  the  prosecutrix,  a  new  trial  should  be  granted  for 
new]}'  discovered  evidence  which  would  be  most  material  as  rending 
to  raise  a  reasonable  doubt  as  to  the  age  of  the  prosecutrix,     (p.  861.) 

WITNESSES — Husband  and  Wife. — A  wife  is  mt  a  compe- 
tent witness  against  her  husband  in  a  criminal  proceeding  with  or 
without  his  consent,  and  neither  spouse  can  consent  to  the  other 
testifying  against  him  or  her  in  a  criminal  case,  except  when  it  Is 
an  offense  of  one  against  the  other,     (p.  861.) 

WITNESSES — Husband  and  Wife. — Neither  husband  nor  wife 
can  testify  as  to  communications  made  by  one  to  the  other  while 
married,  except  when  such  comnuinieation  goes  to  extenuate  or  jus- 
tify the  offense  for  which  either  is  on  trial,      (p.  862.) 

WITNESSES — Husband  and  Wife. — In  a  criminal  proceeding 
against  the  husband  his  wife  cannot  be  permitted,  either  voluntarily 
or  by  force  of  authority  be  compelled,  to  state  facts  in  evidence 
against  him,  which  would  render  his  character  infamous,      (p.  863.) 
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WITNESSES— Husband  and  Wife.— A  wife  is  incompetent  as 
a  witness  against  her  husband  in  a  criminal  proceeding  even  with 
his  consent,  except  when  the  oiTense  by  him  is  ajainst  her  personally, 
(p.    864.) 

C.  E.  Duboise,  Allen  &  Upton^  and  J.  0.  Wiley,  for  the  appel- 
lant. 

E.  A.  John,  assistant  attorney  general,  for  the  state. 

33»  DAYIDSOX,  P.  J.  The  indictment  is  for  rape,  the 
first  count  charging  rape  upon  Hattie  Meads,  a  girl  under  fif- 
teen years  of  age,  and  the  second  count  rape  upon  the  same 
girl  by  force,  tlireats  and  fraud.  Both  counts  were  submitted 
to  the  jury,  and  a  verdict  of  guilty  was  returned,  assessing  the 
death  penalty. 

The  olTense  occurred  May  28,  1902.  The  ahscnt  witness, 
Elliott,  was  expected  to  testify  that  he  knew  the  age  of  the 
prosecutrix;  that  the  date  of  her  birth  was  the  25th  of  April, 
1887;  the  alleged  rape  having  occurred  the  latter  part  of  May, 
1902.  That  he  was  living  in  San  Angelo,  where  Meads  and 
his  wife  were  married,  during  the  years  1886  and  1887,  and 
neighl)or  to  the  mother  of  the  prosecutrix,  when  prosecutrix 
was  born;  that  the  mother's  maiden  name  was  Corintha  Bell 
Stewart;  tliat  she  married  Gid  Meads,  father  of  prosecutrix, 
on  June  14,  188G;  that  during  the  years  1886  and  1887  Gid 
Meads  and  liis  wife  were  neighbors  to  witness  and  his  family; 
that  their  families  visited  and  witness  knows  all  tlie  above  facts 
to  be  true.     This   application   for  continuance  was  refused. 

Attaclicd  to  the  motion  for  new  trial  is  the  affidavit  of  Mrs. 
A.  J.  Potter  and  her  son  Sid,  Sid  Potter  states  in  his  affidavit 
that  liis  age  is  twenty-six  years  in  September  of  this  3'ear;  tliat 
lie  knew  all  the  parties  to  '"•"***  this  transaction,  and  knows  the 
mother  of  prosecutrix  gave  birtli  to  a  girl  child,  after  her  mar- 
riage, prior  to  ^lay,  1887;  in  other  words,  fixes  tlie  date  of  the 
l)irth  of  the  child  more  than  a  month  prior  to  the  28th  of  May, 
1S87.  ]^[rs.  A.  J.  Potter  states  in  her  affidavit  that  she  now 
lives  and  ha-  resided  in  the  town  of  San  Angelo  for  twenty 
years  continuously,  and  was  living  in  the  town  during  the  years 
188G  and  1887:  that  she  was  well  ac(juainted  with  Corintha 
l^oU  Brock,  motlier  of  prosecutrix;  that  her  maiden  name  was 
Stewart ;  that  she  was  well  acquainted  with  her  former  hus- 
Ijand,  Gid  Pleads,  father  of  jjrosecutrix,  and  remembers  the 
circumstances  of  the  marriage  of  Mrs.  Brock  with  Gid  ]\reads, 
that  they  were  married  in  ISSG,  by  the  Peverend  A.  J.  Potter, 
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aflfiant's  husband.  That  immediately  after  the  marriage  Mr. 
and  Mrs.  Meads  moved  on  to  the  "same  block"  in  which  affiant 
then  lived,  at  the  rear  of  affiant's  lot,  and  lived  there  the  re- 
mainder of  the  year  1886  and  the  year  1887,  during  which  time 
affiant  was  a  constant  visitor  of  the  Meads  family.  That  some 
time  during  the  spring  of  1887  Mrs.  Meads  gave  birth  to  a 
female  child;  that  this  particular  child  was  born  in  about  ten 
or  eleven  months  after  the  marriage  of  the  mother  to  said 
Gid  Meads;  that  affiant  was  at  the  residence  of  Mrs.  Meads 
shortly  after  the  birth  of  the  child,  and  knows  it  was  a  female 
child,  and,  if  called  upon,  would  testify  to  the  above  facts. 
This  is  alleged  to  be  newly  discovered  testimony,  and  is  brought 
strictly  within  the  rules  authorizing  a  new  trial  upon  such  tes- 
timony. If  the  testimony  of  Elliott  or  the  testimony  of  Mrs. 
Potter  and  her  son  is  true,  or  would  raise  a  reasonable  doubt 
as  to  the  age  of  the  girl  in  the  minds  of  the  jury,  then  it  was 
most  material.  A  new  trial  should  have  been  awarded  upon 
both  grounds.  The  wife  of  appellant  was  used  as  a  witness  by 
the  state  and  gave  evidence  of  a  most  damaging  character 
against  him.  She  was  required  to  hold  up  before  the  jury  the 
family  quarrels,  the  family  disturbances,  alleged  assaults  upon 
her  by  appellant,  as  evidence  against  him.  Tliis  testimony 
showed  him  to  be  of  a  cruel  disposition.  In  fact,  it  shows  a 
life  of  turmoil  and  trouble  and  assaults  and  threats  by  the  hus- 
band against  the  wife  and  the  prosecutrix,  continuing  for  some 
time  prior  to  the  alleged  rape.  The  only  exception  taken  to 
her  testimony  was  that  discussed  in  a  former  portion  of  this 
opinion.  The  question  of  her  competency  was  not  raised  in  tlie 
trial  court,  but  for  the  first  time  is  questioned  on  appeal.  Tlie 
proposition  being  that,  under  our  statute,  the  wife  is  not  a 
competent  witness  against  the  husband  in  a  criminal  proceed- 
ing of  this  character  with  or  without  his  consent;  that  neither 
spouse  can  consent  to  the  otlier  testifying  against  liiiu  in  a 
criminal  case,  except  where  it  is  an  offense  of  one  against  the 
other.  So  far  as  we  are  aware,  for  the  first  time  tliis  question 
has  been  presented  to  this  court  for  adjudication.  In  Daffin 
v.  State,  11  Tex.  App.  76,  while  not  discussed,  it  was  held 
that  objection  to  an  illegal  cross-examination  of  the  wife  came 
too  late  after  trial.  In  Dill  v.  State,  1  Tex.  x\pp.  278,  there 
is  an  intimation  that  the  wife  would  not  be  permitted  to  tes- 
tify against  appellant  ^*^  under  any  circumstances,  unless  it 
was  an  offense  hj  her  husband  against  her.  In  this  particular 
case,  she  not  only  testified  to  various  violations  of  law  not  in- 
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volyed  in  the  rape  case,  as  well  as  the  alleged  rape,  but  also 
confidential  communications  and  matters  of  that  character. 
Article  774  of  the  Code  of  Criminal  Procedure  provides  that 
"Neither  husband  nor  wife  shall  in  any  case  testify  as  to  com- 
munications made  by  one  to  the  other  while  married ;  nor  shall 
they,  after  the  marriage  relation  ceases,  be  made  witnesses  as 
to  anv  such  communication  made  while  the  marriage  relation 
subsists,  except  in  a  case  where  one  or  the  other  is  prosecuted 
for  an  offense,  and  the  declaration  or  communication  made  by 
the  wife  to  the  husband  or  by  the  husband  to  the  wife  goes 
to  extenuate  or  justify  the  offense  for  which  either  is  on  trial.'* 
Article  775  of  the  Code  of  Criminal  Procedure  further  pro- 
vides: "The  husband  and  wife  may  in  all  criminal  actions  be 
witnesses  for  each  other,  but  they  shall  in  no  case  testify  against 
each  other  except  in  a  criminal  prosecution  for  an  offense  com- 
mitted by  one  against  the  other."  The  question  as  to  whether 
or  not  this  is  a  question  of  privilege  subject  to  waiver  by  the 
parties,  or  can  be  waived  by  consent  of  the  parties  has  been 
a  matter  of  some  discussion  in  the  courts.  In  Xew  York  it 
was  held  that  it  could  be  waived;  but  that  statute  is  totally 
unlike  the  Texas  statute,  and  its  language  is  peculiar.  It  pro- 
vides the  husband  or  Avife  of  the  person  indicted  or  accused  of 
a  crime  is  in  all  cases  a  competent  witness  on  the  examination 
or  trial  of  such  person,  but  neither  husband  nor  wife  can  be 
compelled  to  disclose  a  confidential  communication  made  by  the 
one  to  the  other  during  their  marital  relation :  N.  Y.  Pen.  Code, 
sec.  715.  That  was  the  article  the  ISTew  York  court  construed 
in  the  cited  cases.  It  would  seem  that  in  England  tlie  rule 
is  not  satisfactorily  settled,  but,  as  we  understand  tlie  weight 
of  the  authorities  there,  the  husband  or  wife  cannot  consent  to 
the  other  testifying  against  him ;  and  various  reasons  are  as- 
signed why  this  is  true.  Practically  the  authorities  there,  as 
well  as  in  the  United  States,  have  agreed  that  the  best  reason 
for  the  rule  is  based  on  public  policy.  Courts  liave  Ijcen  driven 
or  have  resorted  to  reasoning  why  statutory  rules  are  prescribed. 
Wliat  actuated  the  legislative  body  in  creating  certain  enact- 
ments may  be  satisfactory  to  a  court  to  understand;  but  what- 
ever the  reason  for  rules  of  this  character  may  be,  if  the  word- 
ing is  plain,  it  is  totally  unnecessary  to  seek  out  reasons.  It  is 
sufficient  for  the  court,  where  the  language  is  plain,  to  adhere 
to  the  language  employed.  Usually  a  party  upon  trial  may 
waive  such  m.atters  as  are  usually  termed  rights;  but  it  may 
be  stated   accurately  that  such  matters   as  he  may   waive  are 
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those  that  are  usually  known  as  privileged,  as  the  relation,  for 
instance,  between  attorney  and  client.  If  his  rights  alone  were 
the  issue,  it  might  be  perhaps  held  that  they  could  be  waived ; 
but  where  the  policy  of  the  law  enters  into  it  and  goes  beyond 
this,  or  where  the  statute  places  it  beyond  the  question  of  privi- 
lege of  the  accused,  and  makes  the  inhibition  a  matter  of  pub- 
lic policy,  it  is  to  be  seriously  questioned  that  the  court  would 
be  justified  in  holding  such  ^'*^  matters  could  be  waived.  In 
this  particular  character  of  case,  the  spouse  upon  the  stand  has 
a  right  to  be  protected  under  the  statute  from  being  required 
to  answer.  The  other  spouse  being  upon  trial  has  a  right  to 
be  protected,  and  society  has  an  overshadowing  right  that  family 
matters  should  not  be  dragged  into  the  courts  of  the  country 
to  the  subversion  of  the  family  relation,  which  is  the  para- 
mount substratum  and  basic  principle  of  society.  In  Stone 
V.  Bowman,  13  Pet.  209,  10  L.  ed.  129,  the  supreme  court, 
speaking  through  Justice  McLean,  said:  "The  rule  which  pro- 
tects an  attorney  in  such  a  case  is  founded  on  public  policy, 
and  may  be  essential  in  the  administration  of  justice.  But  this 
privilege  is  the  privilege  of  the  client,  and  not  of  the  attorney. 
The  rule  which  protects  the  domestic  relations  from  exposures 
rests  upon  considerations  connected  with  the  peace  of  families. 
And  it  is  conceived  that  this  principle  does  not  merely  afford 
protection  to  the  husband  and  wife,  which  they  are  at  liberty 
to  invoke  or  not,  at  their  discretion,  when  the  question  is  pro- 
pounded; but  it  renders  them  incompetent  to  disclose  facts  in 
evidence  in  violation  of  the  rule.  And  it  is  well  that  the  prin- 
ciple does  not  rest  on  the  discretion  of  the  parties.  If  it  did, 
in  most  instances  it  would  afford  no  substantial  protection  to 
persons  uninstructed  in  their  rights,  and  thrown  off  their  guard 
and  embarrassed  by  searching  interrogatories.  In  the  present 
case  the  witness  was  called  to  discredit  her  husband;  to  prove, 
in  fact,  that  he  had  committed  perjury;  and  the  establishment 
of  the  fact  depended  on  his  own  confessions.  Confessions 
which,  if  ever  made,  were  made  imder  all  the  confidence  tliat 
subsists  between  husband  and  wife.  It  is  true  the  husband  was 
dead,  but  this  does  not  weaken  the  principle.  Indeed,  it  would 
seem  rather  to  increase  than  lessen  the  force  of  the  rule.  Can 
the  wife,  under  such  circumstances,  either  voluntarily  be  per- 
mitted, or  by  force  of  authority  be  compelled,  to  state  facts  in 
evidence  which  render  infamous  the  character  of  her  husband? 
We  think,  most  clearly,  that  she  cannot  be.  Public  policy  and 
established  principles  forbid  it.     This  rule  is  founded  upon  the 
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deepest  and  soundest  principles  of  our  nature — principles  which 
have  grown  out  of  those  domestic  relations  that  constitute  the 
basis  of  civil  society,  and  which  are  essential  to  the  enjoyment 
of  that  confidence  which  should  subsist  between  those  who  are 
connected  by  the  nearest  and  dearest  relations  of  life.  To 
break  down  or  impair  the  great  principles  which  protect  the 
sanctities  of  husband  and  wife,  would  be  to  destroy  the  best 
solace  of  human  existence."  In  a  late  case  by  the  same  august 
tribunal,  the  case  of  Stone  v.  Bowman  was  cited  with  approval: 
See  Bassett  v.  United  States,  137  U.  S.  496,  11  Sup.  Ct.  Eep. 
165,  34  L.  ed.  762.  This  opinion  was  delivered  by  Justice 
Brewer,  and  the  question  was  whether  or  not  one  of  the  polyga- 
mous wives  could  be  heard  to  testify  against  her  husband.  The 
supreme  court  held  her  incompetent.  This  language  is  found 
in  the  opinion:  "Is  polygamy  such  a  crime  against  the  wife? 
That  it  is  no  wrong  upon  her  person  is  conceded ;  and  the  com- 
mon-law exception  to  the  silence  upon  the  lips  of  husband  and 
wife  was  only  broken,  as  we  have  ^^^  noticed  in  cases  of  assault 
of  one  upon  the  other.  That  it  is  humiliation  and  outrage  to 
her  is  evident.  If  that  is  the  test,  what  limit  is  imposed?  Is 
the  wife  not  humiliated,  is  not  her  respect  and  love  for  her  hus- 
band outraged  and  betrayed,  when  he  forgets  his  integrity  as 
a  man  and  violates  any  human  or  divine  enactment?  Is  she 
less  sensitive,  is  she  less  humiliated,  when  he  commits  murder, 
or  robbery,  or  forgery,  than  when  he  commits  polygamy  or 
adultery?  A  true  wife  feels  keenly  any  wrong  of  her  husband, 
and  her  loyalty  and  reverence  are  wounded  and  humiliated  by 
such  conduct.  But  the  question  presented  by  this  statute  is 
not  how  much  she  feels  or  suffers,  but  whether  the  crime  is  one 
against  her.  Polygamy  and  adultery  may  be  crimes  which  in- 
volve disloyalty  to  the  marital  relation,  but  they  are  rather 
crimes  against  such  relation  than  against  the  wife;  and,  as  the 
statute  speaks  of  crimes  against  her,  it  is  simply  an  affirmation 
of  the  old  familiar  and  just  common-law  rule.  We  conclude, 
therefore,  that  under  this  statute  the  wife  was  an  incompetent 
witness  as  against  her  husband." 

It  has  been  held  in  this  state  that  the  statute  has  not  changed 
the  common-law  rule.  If  that  be  true,  then  the  two  cited  de- 
cisions rendered  by  the  sui)reme  court  of  the  United  States  are 
in  point.  It  occurs  to  us  that  the  common-law  rule  is  ratlier 
broadened  and  emphasized  than  weakened  by  our  statute.  This 
line  of  reasoning  finds  support  in  many  of  the  text-writors : 
See  3  Eice  on  Evidence,  p.  282.     There  this  language  is  found : 
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"And  it  is  well  that  the  principle  does  not  rest  on  the  discretion 
of  the  parties.  If  it  did,  in  most  instances  it  would  afford  no 
substantial  protection  to  persons  uninstructed  in  their  rights 
and  thrown  off  their  guard  and  embarrassed  by  searching  inter- 
rogatories": See  the  Law  of  Evidence,  by  Burr  W.  Jones,  vol. 
3,  sec.  757,  and  authorities  cited  in  note  6 ;  1  Greenleaf  on  Evi- 
dence, sec.  340;  Davis  v.  Dinwoodie,  4  Term  Rep.  678;  Sedg- 
wick V.  Watkins,  1  Ves.  Jr.  49.  The  only  English  authority 
which  has  been  called  to  our  attention  laying  down  a  contrary 
doctrine  is  Pedley  v.  Willesley,  3  Car.  &  P.  558.  That  case 
does  not  enter  into  a  discussion  of  the  question,  or  state  any 
reason  for  the  holding;  nor  does  it  state  whether  it  is  under 
the  common  law,  or  the  act  of  parliament,  which  seems  to  have 
abridged  the  common  law  in  regard  to  this  rule.  Without  fur- 
ther discussion  of  the  question,  we  are  of  opinion  that  it  was 
error,  though  no  exception  was  reserved,  to  use  the  wife  as  a 
witness  against  appellant.  In  other  words,  under  the  statute 
she  is  an  incompetent  witness,  whose  evidence  cannot  be  used 
even  by  the  consent  of  the  husband,  and  she  can  only  be  used 
when  placed  on  the  stand  by  her  husband,  except  where  the  of- 
fense is  against  her  personally.  Offenses  against  the  daughter 
are  not  offenses  against  the  wife. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the 
cause  remanded. 


Husband  and  'Wife,  under  the  common  law,  are  incompetent  to 
testify  against  each  other  in  criminal  prosecitions:  See  the  mono- 
graphic note  to  State  v.  Boyd,  27  Am.  Dec.  377-381;  State  v.  Kodat, 
158  Mo.  125,  81  Am.  St.  Eep.  292,  59  S.  W.  73,  51  L.  E.  A.  509;  State 
V.  Frey,  76  Minn.  526,  77  Am.  St.  Rep.  660,  79  N.  W.  518:  Jones  v. 
State,  38  Tex.  Cr.  Eep.  87,  70  Am.  St.  Eep.  719,  40  S.  W.  807,  41 
S.  W.  638.  As  to  whether  this  rule  ann^ies  in  prosecutions  f'lr  adul- 
tery, see  State  v.  West,  118  Wis.  469,  99  Am.  St.  Eep.  1002,  95  N.  W. 
521. 

Am.  St.  Eep.,  Vol.  100—55 
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EX  PARTE  FOSTEE. 

[44  Tex.  Cr.  Kep.  423,  71  S.  W.  593.] 

CONTEMPT— Habeas  CJorpus.— A  person  who  is  committed  for 
eontempt  to  the  custody  of  the  sheriff,  who  does  not  confine  him  in 
jail,  but  allows  him  the  liberty  of  the  city,  with  the  understanding 
that  he  is  at  all  times  amenable  to  the  sheriff's  custody,  is  so  de- 
prived of  his  liberty  and  freedom  of  action,  as  to  entitle  him  to 
a  writ  of  habeas  corpus  to  be  relieved  of  such  restraint,     (p.  867.) 

HABEAS  CORPUS.— Any  Character  or  Kind  of  Restraint  that 
precludes  an  absolute  and  perfect  freedom  of  action  on  the  part  of 
the  relator,  authorizes  him  to  make  application  to  the  court  for  a  writ 
of  habeas  corpus  for  release  from  such  restraint,     (p.  867.) 

CONTEMPT— Jurisdiction-Practice. — It  is  not  within  the 
jurisdiction  of  the  court  of  its  own  motion,  without  an  affidavit  or 
prohibitive  order,  to  adjudge  a  person  guilty  of  contempt  for  violat- 
ing a  verbal  order  of  the  court  not  to  publish  the  testimony  in  a  crim- 
inal case  then  on  trial  until  after  verdict,  and  then  attach  him  to 
show  cause  why  the  judgment  of  the  court  should  not  be  made  final, 
(p.    867.) 

CONTEMPT — Constitutional  Law — Liberty  of  Press. — A  court 
has  no  power,  where  the  evidence  is  not  obscene,  to  prohibit  the 
publication  of  the  testimony  of  the  witnesses  in  a  case,  and  the  pun- 
ishment of  a  person  for  contempt  in  violating  an  order  not  to  publish 
such  testimony  in  a  newspaper  is  without  jurisdiction  and  void,  as 
being  in  violation  of  a  constitutional  provision  guaranteeing  the 
liberty  of  the  press  and  freedom  of  speech,     (p.  870.) 

N".  G.  Kittrell  and  W.  W.  Walling,  for  the  relator. 

E.  A.  John,  assistant  attorney  general,  for  the  respondent. 

4^  IIEXDEESOX,  J.  This  is  an  original  proceeding  on 
habeas  corpus  to  enlarge  the  relator  from  a  commitment  of  the 
district  judge  of  the  criminal  district  court  of  Harris  county 
on  an  alleged  contempt,  for  publishing  the  evidence  in  the  trial 
in  said  court  of  D.  F.  Williams  et  al.,  charged  with  murder, 
in  the  "'Chronicle,'"'  a  daily  newspaper  published  in  the  city  of 
Houston. 

The  state,  by  her  assistant  attorney  general,  has  filed  a  mo- 
tion to  dismiss  this  case  on  the  ground  that  the  relator,  when 
he  sued  out  tlie  writ  of  balieas  cor])us,  and  thereafter  since  tluit 
time,  was  not  in  tlie  legal  custody  or  restraint  of  the  sluu'ilf  of 
Harris  county,  and  evidence  has  been  adduced  before  us  T]])on 
tliat  i>sue.  Tlie  testimony,  in  effect,  shows  that  relator  was  al- 
lowed ])y  the  slierif!  the  liberty  of  tlie  city  of  Houston;  and  on 
one  occasion,  it  seems,  he  left  said  city  for  a  short  time  witliout 
leave  of  tlie  sheriff,  hut  returned  to  the  city.  The  relator  testi- 
fied that  be  was  t(dd  bv  the  sheriff  to  consider  himself  under 
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arrest,  and  that  his  movements  must  be  under  the  control  of 
said  sheriff;  that  the  sheriff  was  aware  of  his  purpose  to  sue 
out  the  writ  of  habeas  corpus,  ^^^  and  exercised  toward  him 
liberality,  in  enabling  him  to  sue  out  the  writ  without  confining 
him  actually  in  jail;  that  the  understanding  was  that  he  was 
in  the  custody  of  the  sheriff,  and,  unless  he  should  be  released 
by  the  writ  of  habeas  corpus,  he  was  amenable  to  that  custody, 
and  would  have  to  pay  the  fine.  As  we  understand  the  testi- 
mony, this  comes  clearly  within  the  rule  laid  down  in  Ex  parte 
Snodgrass,  43  Tex.  Cr.  Eep.  359,  65  S.  W.  1061,  3  Tex.  Ct.  Rep. 
588.  A  majority  of  the  court  in  that  case,  after  quoting  cer- 
tain articles  of  our  code,  used  this  language :  "We  deem  it  un- 
necessary to  enter  into  a  long  discussion  on  these  authorities, 
but  suffice  it  to  say  that  any  character  or  kind  of  restraint  that 
precludes  an  absolute  and  perfect  freedom  of  action  on  the  part 
of  the  relator  authorizes  such  relator  to  make  application  to 
this  court  for  release  from  said  restraint."  The  motion  of  the 
state  is  accordingly  overruled,  and  we  hold  that  relator  was  en- 
titled to  the  writ. 

Eelator  has  shown  that  no  order  of  record  was  made  in  said 
case  of  state  of  Texas  against  Williams  et  al.,  prohibiting  the 
publication  of  the  evidence  in  said  case,  but  that  the  judge 
merely,  in  open  court,  notified  and  ordered  relator  that  the 
court  would  hold  him  in  contempt  of  the  court  if  said  news- 
paper, of  which  he  was  the  publisher,  should  publish  said  testi- 
mony in  said  case  before  a  verdict  was  had.  It  was  further 
shown  that  no  affidavit  was  made  by  anyone  charging  relator 
with  a  violation  of  said  verbal  order;  but  on  information,  and 
of  the  court's  own  motion,  he  entered  a  judgment  nisi  against 
relator  as  for  contempt,  assessing  his  punishment  at  a  fine  of 
one  hundred  dollars  and  three  days'  imprisonment  in  the  county 
jail.  Notice  was  then  issued,  requiring  him  to  come  before  said 
court  and  show  why  said  judgment  should  not  be  made  final. 
It  is  urged  by  relator  that  this  procedure  was  irregular  and 
void;  that,  in  the  first  place,  conceding  the  court  had  jurisdic- 
tion, an  order  should  have  been  made  and  entered  of  record  pro- 
hibiting the  publication  of  said  evidence;  that,  if  same  was  vio- 
lated by  the  relator,  then  an  affidavit  should  have  been  made 
(the  contempt  being  a  constructive  one  against  him),  and  an 
attachment  issued,  requiring  him  to  show  why  he  should  not 
be  adjudged  guilty  of  contempt  for  a  violation  of  said  order; 
and  that  it  was  not  competent  for  the  court,  of  its  own  motion, 
and  without  affidavit,  to  have  in  the  first  instance  adjudged  hiiu 
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guilty  of  contempt,  and  then  attached  him,  to  show  cause  why 
the  said  judgment  should  not  be  made  final;  and  that 
such  procedure  on  the  part  of  the  court  was  illegal  and  void. 
We  are  inclined  to  agree  with  this  contention:  4  Ency.  of  PI. 
&  Pr.  776,  and  authorities  there  cited. 

However,  a  more  important  question  is  raised,  and  we  do  not 
see  fit  to  rest  this  decision  upon  the  illegality  of  the  procedure 
which  was  adopted.  Relator  insists  (and  in  this  he  is  borne  out 
by  the  record)  that  in  the  publication  which  occurred  in  the 
Houston  "Chronicle,"  of  which  he  was  the  editor  and  publisher, 
there  was  nothing  of  a  character  reflecting  on  the  judge  or  the 
court,  but  he  merely  published  a  true  statement  of  the  testi- 
mony adduced  from  the  witnesses  in  the  case;  and  he  says  he 
was  authorized  to  do  this,  notwithstanding  the  order  of  the 
'*^*  j^^dge,  because  the  testimony  was  given  in  the  course  of  a 
public  trial  in  a  court  of  justice,  and  the  constitution  guaran- 
tees a  public  trial,  and  also  guarantees  the  freedom  of  the  press. 

We  have  given  this  subject  that  careful  examination  com- 
mensurate with  its  importance,  mindful  that,  on  the  one  hand, 
the  dignity  and  authority  of  the  courts  must  be  maintained, 
while  on  the  other,  free  speech,  a  free  press,  and  the  liberty  of 
the  citizen  must  be  preserved.  Both  are  equally  valuable  rights. 
Tf  the  court  is  shorn  of  its  power  to  punish  for  contempts  in 
all  proper  cases,  it  cannot  preserve  its  authority,  so  that,  with- 
out any  constitutional  or  statutory  guaranty,  this  power  is  in- 
herorit  in  the  court.  But  the  constitution  itself,  in  our  Bill  of 
Plights,  guarantees  free  speech  and  the  liberty  of  the  press.  Of 
course,  it  was  never  intended,  under  the  guise  of  these  constitu- 
tional guaranties,  that  the  power  of  the  court  should  be  trenched 
upon.  Indeed,  under  our  system  of  government,  it  was  wisely 
intended  that  the  authority  of  the  court  should  be  safeguarded 
and  preserved,  in  order  that  all  constitutional  guaranties  might 
be  upheld  for  the  safety  and  protection  of  the  liberty  of  the  citi- 
zen. We  have  examined  a  number  of  text-books,  and  in  some 
we  find  it  stated  in  general  terms  that  the  court  may  prohibit 
tlic  pul)lication  of  testimony  in  certain  cases,  but  that  tlie  pub- 
lication mnst  have  a  tendency  to  embarrass,  impede,  or  ob- 
struct the  administration  of  justice,  and  the  case  must  be  pend- 
ing at  the  time  of  the  pul)lication:  Papaljc  on  Contempts,  sec. 
57;  7  Am.  &  Eng.  Ency.  of  Law,  2  ed.,  p.  60,  subd.  3.  And  the 
f(jllowing  cases  are  referred  to  in  support  of  this  proposition: 
Tennoy's  Case,  23  N.  IT.  162;  Sturoc's  Case,  48  X.  H.  428,  97 
Am.  Dec.  630;  United  States  v.  Holmes,  1  Wall.  Jr.   1,  Ecd. 
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Cas.  No.  15,383;  State  v.  Galloway,  5  Cold.  32G,  96  Am.  Dec. 
404;  Dunham  v.  State,  6  Clark,  245;  Shortridge's  Case,  99  Cal. 
526,  37  Am.  St.  Eep.  78,  34  Pac.  227,  21  L.  li.  A.  755 ;  State  v. 
Morrill,  16  Ark.  384;  Eex  v.  Clement,  4  Barn.  &  Aid.  218.  We 
have  not  had  access  to  the  common-law  case  last  referred  to,  but 
it  would  have  little,  if  any,  bearing  upon  the  question,  as  it  is 
an  old  English  case.  Tenney's  Case  is  not  accessible  to  us. 
However,  we  have  examined  the  other  New  Hampshire  case, 
reported  in  97  Am.  Dec.  630,  as  well  as  the  other  cases  named;, 
and  not  one  of  them  supports  the  proposition  that  the  courts 
in  this  country  have  the  power  to  restrain  the  puljlication  of 
testimony  developed  in  the  trial  of  a  case.  Sturoc's  case  was  a 
publication,  not  of  evidence,  but  language  abusive  and  defama- 
tory of  the  court,  and  the  proceedings  thereof,  calculated  to  ob- 
struct the  administration  of  justice,  and  was  properly  held  a 
matter  of  contempt.  The  Arkansas  case  has  no  particular  bear- 
ing on  the  subject.  But  in  Galloway's  case,  the  court  say  that 
unquestionably  the  power  exists  on  the  part  of  courts  to  control 
the  publication  of  their  proceedings  while  in  progress,  but  it 
says:  "Not,  perhaps,  by  direct  attachment  of  the  publishing 
party  for  publication,  but  by  the  exclusion  from  the  court  of 
parties  who  are  there  for  the  purpose  of  reporting  the  testimony 
or  proceedings  of  the  court,"  etc. ;  following  Holmes'  case.  But 
even  this  was  not  necessary  to  that  decision,  because  the  court 
held  that  ■*^''  the  matter  complained  of  was  not  a  contempt 
under  the  statutes  of  the  state.  However,  in  that  case,  in  con- 
nection with  the  alleged  testimony,  the  article  was  denunciatory 
and  abusive  of  the  court.  Nor  was  the  question  properly  before 
the  court  in  Dunham's  case.  "What  was  said  by  the  court  in 
that  case  was  merely  dicta.  It  was  held  in  that  case  that  the 
publication  of  the  proceedings  was  not  a  contempt  of  the  court. 
We  also  find  in  Shortridge's  case,  which  was  a  divorce  case, 
some  general  expressions  to  the  effect  that  the  courts  possct;.-^ 
the  power  to  prohibit  the  publication  of  testimony  pending  the 
trial,  where  such  publication  would  tend  to  obstruct  the  admin- 
istration of  justice.  But  the  court  held  in  tliat  case  that  tlie 
publication  of  divorce  proceedings,  notwithstanding  a  statute 
of  California  authorizing  such  proceedings  to  be  private,  did 
not  subject  the  party  to  contempt,  though  he  made  the  publica- 
tion in  violation  of  the  order  of  tlie  court;  that  the  publication 
itself  was  not  calculated  to  impede  or  obstruct  justice.  The 
general  trend  of  that  decision,  we  take  it,  favors  tlie  proposition 
that,  where  the  proceedings  are  not  of  an  obscene  character  (and 
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we  are  not  discussing  that  kind  of  a  case  here),  the  court  has 
no  power  to  prohibit  the  publication  of  testimony  adduced  on 
the  trial.  The  fact  that  no  decision  can  be  found  in  support 
of  the  power  on  the  part  of  the  courts  of  this  country  to  prohibit 
the  publishing  of  evidence  developed  in  the  course  of  such  trial 
is  strongly  persuasive  of  the  absence  of  such  power,  for,  if  it 
had  been  assumed  to  exist,  evidently  somewhere  some  judge 
before  this  time  would  have  attempted  it,  and  we  would  have  a 
report  of  the  case.  But  even  if  it  be  conceded  that  some  other 
court  in  some  other  state  had  decided  in  favor  of  the  power  of 
the  courts  to  inhibit  the  publication  of  testimony,  and  to  treat 
a  violation  of  the  order  as  a  matter  of  contempt,  then  such  de- 
cision, in  order  to  be  even  persuasive,  should  afford  some  good 
and  sufficient  reason  as  its  basis;  otherwise  it  would  be  entitled 
to  but  little  consideration,  especially  when  we  take  into  view 
our  constitutional  provisions  which  have  a  bearing  on  the  sub- 
ject. Section  8  of  our  Bill  of  Eights  guarantees  the  freedom 
of  speech  and  the  liberty  of  the  press.  Section  10  guarantees  to 
an  accused  person  a  speedy  public  trial  by  an  impartial  jury.  If 
the  constitution  guarantees  a  pu])lic  trial,  is  it  in  the  power  of 
the  court  to  make  it  a  private  trial?  If  not,  then  where  is  the 
power  of  the  court  to  prohibit  spectators,  or  to  require  or  en- 
force thereafter  silence  on  those  who  may  witness  and  hear  the 
proceedings?  If  there  is  no  power  on  the  part  of  the  court  to 
prevent  spectat-ors  from  rehearsing  evidence,  by  the  same  logic 
the  court  has  no  authority  to  prevent  a  publication  of  the  testi- 
mony. Our  constitution  is  but  in  accord  with  the  genius  and 
spirit  of  our  free  institutions,  which  is  intended  to  guarantee 
pul)licity  to  the  proceedings  of  our  couits,  and  the  greatest  free- 
dom in  the  discussion  of  the  doings  of  such  tribunals,  consist- 
ent with  truth  and  decency.  And  as  has  l)een  well  said:  '"Wlien 
it  is  claimed  that  this  right  has  in  any  manner  l)een  a])ridgo(l, 
sucli  claim  must  find  its  supjiort,  if  any  there  be,  in  some  limita- 
tion expressly  imposed  by  the  law-making  power.''  *'^  And 
tliis  imposition  must  be  in  accord  with  the  provisions  of  our 
constitution  guaranteeing  the  publicity  of  all  trials,  as  well  as 
the  freedom  of  speech  and  of  the  press.  We  take  it  tliat  the 
learned  judge  who  exercised  his  authority  in  this  instance  did 
it,  as  he  believed,  in  the  interest  of  the  due  administration  of 
the  law;  but  the  argument  of  convenience  can  have  no  weight 
as  against  those  safeguards  of  the  constitution  which  were  in- 
tended by  our  fathers  for  the  preservation  of  tlie  rights  and 
liberties  of  the  citizen.     And  even  if  there  was  a  conflict  here 
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between  the  authority  and  dignity  of  the  court,  that  should 
yield  to  the  plain  letter  of  the  constitution.  We  accordingly 
hold  that  the  court  had  no  power  to  prohibit  the  publication  of 
the  testimony  of  the  witnesses  in  the  case,  and  that  his  act  in 
punishing  the  relator  for  contempt  for  violating  that  order  was 
without  jurisdiction,  and  was  consequently  void. 
The  relator  is  ordered  discharged. 


Contempt  of  Court  by  libelous  newspaper  publii^ations  is  discussed 
in  the  monographic  note  to  Percival  v.  State,  50  Am.  St.  Kep.  572-585. 
Courts  have  power  to  prevent  the  publication  of  testimony  and  other 
procedings  during  the  progress  of  a  trial.  But  this  power  should 
be  rarely  exercised,  and  only  to  promote  the  ends  of  justice;  and  the 
mode  of  preventing  the  publication  must  rest  largely  in  the  discre- 
tion of  the  trial  judge:  State  v.  Galloway,  5  Cold.  326,  98  Am.  Dec. 
404.  It  is  held  in  Ee  Shortridge,  99  Cal.  526,  37  Am.  St.  Eep.  78, 
34  Pac.  227,  21  L.  R.  A.  755,  that  a  person  violating  the  order  of  a 
court  in  publishing  the  testimony  in  a  divorce  case  was  not  punish- 
able for  contempt. 

Habeas  Corpus  to  release  a  prisoner  after  judgment  and  sentence 
is  discussed  in  the  monographic  note  to  Koepke  v.  Hill,  87  Am.  St. 
Eep.  167-203.  The  efficacy  of  this  writ  to  relieve  from  commitment 
for  contempt  is  considered  at  pages  179-184  of  this  note  and  at  pages 
422-425  of  the  monographic  note  to  Mullin  v.  People,  22  Am.  St. 
Eep.  414. 


FULLER  V.  STATE. 

[44  Tex.  Cr.  Eep.  463,  72  S.  W.  184.] 

ASSAULT — "Kissing  Sign." — If  a  man  makes  a  kissing  sign 
at  a  woman  by  puckering  up  his  lips  and  smacking  them,  without 
showing  any  intent  to  lay  hands  on  her  and  kiss  her  without  her 
consent,  he  is  not  guilty  of  an  assault,      (p.  872.) 

Kuteman  &  McKinney,  for  the  appellant. 

R.  B.  Wood  and  H.  Martin,  assistant  attorney  general,  for  tlic 
state. 

4»4  IIEXDERSOX,  J.  Appellant  was  convicted  of  an  ag- 
gravated assault,  and  his  punishment  assessed  at  a  fine  of 
twenty-five  dollars;  hence  tins  appeal. 

The  only  question  involved  in  this  case  is  whether  or  not  the 
facts  show  an  assault.  The  prosecutrix,  a  girl  about  fourteen 
years  of  age,  was  the  only  eye-witness  to  the  transaction.  Ap- 
pellant, who  was  a  married  man,  lived  a  near  neighbor,  and 
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some  intimacy  existed  between  the  families,  and  prosecutrix 
was  in  the  liabit  of  visiting  his  house.  On  the  particular  occa- 
sion appellant  called  at  the  house  where  prosecutrix  lived,  to 
return  a  saw  wliich  he  had  borrowed.  Prosecutrix  was  engaged 
in  sweeping  the  room.  Appellant  had  some  conversation  with 
her,  and  while  she  was  near  a  table,  sweeping,  he  walked  up  to 
the  table,  and,  as  she  states,  made  a  "kissing  sign  at  her" — 
that  is,  "he  puckered  his  lips  and  smacked  them."  That  he  did 
this  twice,  but  did  not  touch  her,  and  made  no  effort  to  kiss  her 
or  use  any  violence.  She  says  that  she  stepped  back  and  said : 
"Now,  look  what  you  have  caused  me  to  do.  I  nearly  broke 
ma's  specks.  If  that  is  the  best  you  can  do,  you  had  better  go 
home."  The  specks  were  lying  on  the  floor.  After  this  he  left, 
but  he  states  that  he  came  back  where  she  was,  and  told  her  to 
say  nothing  about  it;  that  it  might  make  trouble.  Witness 
further  states  that  appellant  made  no  improper  act  or  remark 
to  her,  and  had  never  said  anything  improper  to  her.  At  the 
time  this  occurred  he  was  standing  at  the  side  of  the  table,  and 
she  was  standing  at  the  end  of  it.  This  put  them  some  three 
or  four  feet  apart.  An  assault  is  defined  to  be  "any  attempt  to 
commit  a  battery,  or  any  threatening  gesture  showing  in  itself, 
or  by  words  accompanying  it,  an  immediate  intention,  coupled 
with  the  ability,  to  commit  a  battery."  If  appellant  by  his  acts 
had  manifested  any  intention  at  the  time  to  lay  hands  on  prose- 
cutrix and  to  kiss  her  without  her  consent,  his  acts  and  conduct 
would  unquestionably  have  made  an  assault;  but  we  fail  to 
gather  from  the  statement  of  what  occurred,  as  contained  in  tlio 
record,  that  he  did  '**^  anything  at  the  time  showing  tliat  he 
intended  to  take  a  kiss  without  the  consent  of  the  prosecutrix. 
\\Tiat  he  did  could  not  be  construed  into  any  more  tlian  asking 
prosecutrix  to  give  him  a  kiss,  and  even  if  he  had  done  this, 
without  manifesting  some  ulterior  purpose  to  use  violence  to 
force  her  to  comply  with  his  request,  it  would  not  amount  to 
an  assault,  for  there  would  l)e  lacking  the  essential  element, 
"showing  by  his  acts  and  conduct  an  immediate  intention  to 
commit  a  battery."  It  may  have  been,  and  doubtless  was,  im- 
proper for  him  to  make  tlie  "kissing  sign"  to  prosecutrix,  as 
she  terms  it,  or  suggest  that  he  would  like  to  kiss  her;  but  this, 
under  the  circumstances,  did  not  render  him  guilty  of  an  as- 
sault: Flournoy  v.  State,  25  Tex.  App.  244,  7  S.  W.  8G5;  Lee 
v.  State,  34  Tex.  Cr.  Rep.  519,  31  S.  W.  007. 

The  judgment  is  reversed  and  the  cause  remanded. 
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To  Constitute  an  Assault,  there  must  be  an  unlawful  attempt  and 
a  present  ability  to  inflict  the  injury  attempted:  State  v.  Godfrey, 
17  Or.  300,  11  Am.  St.  Rep.  830,  20  Pac.  625;  People  v.  Lee  Kong, 
95  Cal.  666,  29  Am.  St.  Rep.  165,  30  Pac.  800,  17  L,  R.  A.  626;  Klein 
V.  State,  9  Ind.  App.  S65,  53  Am.  St.  Rep.  354,  36  N.  E.  763;  NgigQ^ 
V.  Crawford,  122  Mich.  466,  80  Am.  St.  Rep.  577,  81  N.  W.  335. 


BAENETT  v.  STATE. 

[44  Tex.  Cr.  Rep.  592,  73  S.  W.  399.] 

RAPE — Evidence. — In  a  case  of  rape,  where  the  prosecutrix 
is  under  the  age  of  consent,  evidence  of  former  acts  of  intercourse 
between  the  accused  and  the  prosecutrix  is  not  admissible,  unless 
it  tends  to  solve  some  disputed  fact  or  issue  in  the  case.     Qp.  874.) 

RAPE — Evidence  of  Prior  Rapes.— On  the  trial  of  one  for  the 
rape  of  his  stepdaughter  under  the  age  of  consent,  committed  with 
her  consent,  where  the  testimony  of  the  prosecutrix  is  positive,  and 
the  defendant's  confession  of  the  offense  is  proved,  evidence  of 
other  prior  rapes  committed  by  the  defendant  on  the  prosecutrix  is 
not   admissible,     (p.   874.) 

RAPE — Evidence  of  Batteries. — On  the  trial  of  one  for  rape 
of  his  stepdaughter,  under  the  age  of  consent,  evidence  of  prior  as- 
saults and  batteries  by  the  accused  upon  the  prosecutrix  is  not  ad- 
missible,    (p.  875.) 

T.  E.  Johnson  and  J.  B.  "Warren,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

f5»»  HENDEESON,  J.  Appellant  was  convicted  of  rape  on 
his  stepdaughter,  a  girl  under  the  age  of  fifteen  j-ears,  and  his 
punishment  assessed  at  confinement  in  the  penitentiary  for  a 
term  of  ten  years. 

The  rape  was  alleged  to  have  been  committed  on  Euthie 
Walker  on  or  about  the  sixteenth  day  of  March,  1902,  witli  her 
consent.  The  prosecutrix  and  conviction  were  had  on  a  rape, 
which  the  testimony  for  the  state  showed  was  committed  on  or 
about  the  sixteenth  day  of  March.  During  tlie  trial,  and  while 
the  testimony  was  being  developed,  the  state  introduced  a  num- 
ber of  other  rapes  shown  to  have  been  committed  by  appellant 
on  prosecutrix ;  the  first  rape  having  been  committed  some  four 
years  before,  when  prosecutrix  was  only  nine  years  of  age.  Tlic 
details  of  this  offense  were  gone  into,  and  it  was  sliown  to  have 
been  done  by  force,  against  the  will  and  consent  of  prosecutrix. 
This  was  followed  by  a  number  of  other  rapes  and  cruel  treat- 
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ment  on  the  part  of  appellant  toward  prosecutrix,  the  details  of 
some  of  which  were  gone  into.     Appellant  objected  to  all  this 
testimony  on  the  ground  that  it  was  not  connected  with  the  rape 
in  question,  and  did  not  tend  to  solve  any  issue  in  the  case,  but 
merely  served  the  purpose  of  prejudicing  the  jury  against  him. 
In  Hamilton's  Case,  36  Tex.  Cr.  Kep.  372,  37  S.  W.  431,  this 
character  of  testimony  was  held  admissible  under  the  facts  of 
that  case,  and  that  case  appears  to  have  been  subsequently  fol- 
lowed :  Manning  v.  State,  43  Tex.  Cr.  Eep.  302,  96  Am.  St.'  Eep. 
873,  65  S.  W.  920,  3  Tex.  Ct.  Hep.  566;  Cooksey  v.  State  (Tex. 
Cr.  App.),  58  S.  W.  103.     Without  discussing  the  relevancy  of 
the  testimony  under  the  peculiar  facts  of  said  cases,  so  far  as 
they  conflict  with  the  principle  here  announced,  they  are  over- 
ruled, and  we  here  hold  that  in  a  case  of  rape,  where  the  prose- 
cutrix is  under  the  age  of  consent,  such  testimony  is  only  ad- 
missible where  it  tends  to  solve  some  disputed  fact  or  issue  in 
the  case.     In  other  words,  '^^'*  we  can  see  no  difference,  in  the 
introduction  of  testimony  as  to  other  offenses,  between  a  case  of 
rape  and  any  other  criminal  charge.     Indeed,  the  reason  of  the 
rule  excluding  such  testimony  would  appear  to  be  stronger  in  a 
rape  case  than  in  any  other  character  of  offense,  inasmuch  as 
evidence  of  such  extraneous  crimes  is  more  calculated  to  in- 
flame the  minds  of  the  jury  in  a  rape  case  than  in  any  other. 
With  regard  to  the  admission  of  extraneous  crimes  in  evidence, 
the  rule  is  stated  thus  in  the  authorities :  "If  the  evidence  tends 
to  esta])lish  the  res  gestae,  or  to  prove  a  relative  or  competent 
fact  or  circumstance    connecting    defendant    with    the    crime 
charged,  or  to  explain  the  intent  of  defendant  in  connection 
W'ith  the  property  he  is  charged  with  stealing,  or  to  make  out 
his  guilt  ])y  circumstances,  it  is  competent  for  the  state  to  ad- 
duce evidence  of  such  extraneous  crimes''':  Kelloy  v.  State,  31 
Tex.  Cr.  Hop.  211,  20  S.  W.  365,  and  authorities  there  cited. 
We  would  be  understood  as  holding  that  in  a  trial  of  a  case  of 
rape,  wliere  prosecutrix  is  under  tlie  age  of  consent,  testimony 
of  former  acts  of  intercourse  between  tlie  parties  is  not  admis- 
sible, unless  it  has  some  unmistakable  bearing  on  the  case,  and 
tends  to  solve  some  issue  presented  by  the  state  or  made  by  de- 
fendant.    We  have  examined  the  facts  of  tliis  case,  and,  in  our 
opinion,  the  admitted  testimony  has  no  particular  bearing  on 
any  issue  in  tlie  case.     The  evidence  of  the  prosecutrix  as  to  the 
offense  alleged  to  have  been  committed  on  the  16th  of  ]\Iarch, 
l!i02,  was  of  a  positive  character.     And  we  understand,  also, 
that  it  was  proven  by  the  state  that  appellant  confessed  to  this 
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act  of  carnal  intercourse  with  prosecutrix.  Of  course,  appel- 
lant entered  the  plea  of  not  guilty,  and  this  brought  in  issue  the 
truth  of  her  testimony,  in  contradiction  of  the  testimony  of  ap- 
pellant; but  proof  of  prior  offenses  between  the  same  parties 
would  be  no  more  admissible  here,  in  order  to  show  the  likeli- 
hood that  the  alleged  offense  was  committed,  than,  in  a  case 
where  a  party  is  on  trial  for  the  theft  of  a  horse,  it  could  be 
shown  that  he  previously  stole  another  horse  from  the  same 
party.  We  would  not  be  understood  as  holding  that  tlie  rela- 
tionship between  the  parties  could  not  be  shown  or  that  evidence 
indicating  a  domination  and  control  of  the  will  of  prosecutrix 
by  appellant  might  not,  under  certain  circumstances,  be  ad- 
duced. But  there  is  nothing  in  this  case  to  suggest  any  rea- 
son for  departing  from  the  rule;  that  is,  that  extraneous  of- 
fenses should  not  be  introduced  in  the  trial  of  a  case,  unless 
such  testimony  is  pertinent  and  relevant  as  tending  to  shed  light 
upon  or  solve  some  disputed  issue.  In  the  absence  of  such 
showing,  the  admitted  testimony  could  serve  but  one  purpose; 
that  is,  to  inflame  the  minds  of  the  jury  against  appellant,  and 
enhance  his  punishment,  and  so  prove  hurtful  to  him.  The 
testimony  in  this  case  of  other  offenses  of  like  character  be- 
tween the  same  parties,  and  the  details  thereof,  should  not  have 
been  admitted.  We  also  hold,  in  this  same  connection,  that 
the  testimony  showing  assaults  and  batteries  by  appellant  on 
prosecutrix  some  time  prior  to  the  alleged  offense  was  not  ad- 
missible. 

Appellant  complains  that  the  court  rejected  certain  testimony 
offered  ^^^  by  him  as  indicating  a  conspiracy  on  the  part  of 
his  wife  and  others  of  the  family  to  send  him  to  tlie  peniten- 
tiary. It  docs  not  occur  to  us  that  the  rejected  testimony 
tended  to  show  this,  and  the  court  did  not  err  in  refusing  to 
admit  it. 

There  are  other  assignments,  but  wo  do  not  doom  it  nocossary 
to  pass  upon  them.  The  judgment  is  reversed  and  the  cause 
remanded. 


Tlif^  Crimr  of  Rapr  is  the  subjopt  of  a  monorrraphic  note  to  Smith 
V.  State,  80  Am.  Dec.  361-375.  In  a  prosenition  for  rape  upon  an 
infant,  prior  acts  of  intercourse  are  admissible,  not  to  make  it  more 
probable  that  the  crime  Tvas  committed,  but  to  show  tlie  relations 
of  the  parties  and  their  opportunities  for  meetincr:  People  v.  Abbott, 
97  Mich.  484,  37  Am.  St.  Rep.  360,  56  X.  W.  SCy2.  See,  too,  Manning 
V.  State,  43  Tex.  Cr.  Eep.  302,  96  Am.  St.  Eep.  875,  65  S.  W.  920. 


CASES 

IN  THB 

SUPREME   COUET 

OF 

WISCONSIN. 


McCAETHY  v.  MURPHY. 

[119  Wis.  159,  96  N.  W.  531.] 

NAVIGABLE  STREAMS— Riparian  Owner's  Right  to  Build 
Wharves  and  Piers. — An  owner  of  land  abuttinfr  on  a  navigable  in- 
land lake  has  the  right  to  build  piers  and  wharves  in  front  of  his 
lan.l  out  to  navicr^iMe  waters  in  -^id  of  navigation  and  not  inter- 
fering with  the  public  use.     (p.  877.) 

NAVIGABLE  STREAMSL-Riparian  Owner's  Right  to  Remove 
Piers  Erected  by  Others. — A  riparian  owner  has  the  right  to  remove 
from  the  front  of  his  land  a  pier  erected  there  by  another  person 
without  his  consent,  because  this  is  in  the  nature  of  a  private 
nuisance  which  mav  lawfully  be  removed  to  prevent  injury  from  its 
continuance,     (p.  877.) 

TROVER  AND  CONVERSION.— One  who  carefully  removes 
a  pier  standing  in  front  of  his  land  without  his  consent  and  places 
it  by  the  shore  of  the  lake,  where  the  materials  are  taken  posses- 
sion of  by  the  person  who  erected  the  pier,  is  not  guilty  of  con- 
version,    (p.   878.) 

Action  to  recover  damafres  for  removinir  a  pier  which  the 
plaintiff  had  erected  in  front  of  lands  frontinc^  on  a  navigahle 
lake  of  which  the  defendants  were  lessees.  The  pier  had  been 
erected  without  the  consent  of  the  defendants  or  their  lessor, 
and  the  plaintiff  refused  to  remove  it  when  requested.  Judg- 
ment for  the  defendants;  plaintiff  appealed. 

!M.  E.  Burke,  for  the  appellant. 

Xorth  &  I.indley  and  ]\[.  L.  Lueck,  for  the  respondents. 

^^*  SIEBECKER,  J.  Many  of  the  errors  assigned  pertain 
to  questions  of  fact.  Upon  an  examination  of  the  evidence,  we 
find  there  was  conflicting  evidence  on  material  issues,  and  that 

(87G) 
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the  conclusions  of  the  court  were  supported  by  evidence.  It 
would  serve  no  useful  purpose  to  point  out  such  evidence  in 
the  record;  the  conclusions  of  fact  must  stand. 

The  claim  is  made  that  respondents  had-  no  rights  or  privi- 
leges, extending  beyond  the  high-water  mark  on  the  land  occu- 
pied by  them,  different  from  and  in  addition  to  tliose  of  the 
public.  This  contention  is  without  merit  in  the  law  of  this 
state.  It  has  been  adjudged  by  this  court  as  to  the  shore  owner : 
"As  proprietor  of  the  adjoining  land,  and  as  connected  with 
it,  he  has  the  right  of  exclusive  access  to  and  from  the  waters 
of  the  lake  at  that  particular  place;  he  has  the  right  to  build 
piers  and  wharves  in  front  of  his  land  out  to  navigable  waters, 
in  aid  of  navigation,  not  interfering  with  the  public  use.  These 
are  private  rights,  incident  to  the  ownership  of  the  shore,  which 
he  possesses,  distinct  from  the  rest  of  the  public.  All  the  facil- 
ities which  the  location  of  his  land  with  reference  to  the  lake 
affords  he  has  the  right  to  enjoy  for  purposes  of  gain  or  pleas- 
ure; and  they  oftentimes  give  property  thus  situated  its  chief 
value.  It  is  evident  from  the  nature  of  the  case  that  these 
rights  of  user  and  of  exclusion  are  connected  with  the  land  it- 
self, grow  out  of  its  location,  and  cannot  be  materially  abridged 
or  destroyed  without  inflicting  an  injury  upon  the  owner,  which 
the  law  should  redress.  It  seems  unnecessary  to  add  the  re- 
mark that  these  riparian  rights  are  not  common  to  the  citizens 
at  large,  but  exist  as  incidents  to  the  right  of  the  soil  itself, 

adjacent  to  the  water In  such  ownership  tbcy  have  their 

origin.  They  may  ^^^  and  do  exist,  though  the  fee  in  the  bod 
of  the  river  or  lake  be  in  the  state":  Delaplaine  v.  Chicago  etc. 
Ey.  Co.,  42  Wis.  214,  24  Am.  Rep.  386;  Priewe  v.  Wisconsin 
State  etc.  Co.,  93  Wis.  534,  67  X.  W.  918,  33  L.  E.  A.  645,  and 
cases  cited. 

WT;ien  such  owner  exercises  these  rights,  he  cannot  invade 
the  riparian  rights  of  other  bank  ovrners.  As  to  tluMn,  he  has 
the  same  rights  as  the  public.  An  intru.^ion  of  another's  ri])ar- 
ian  rights  is  a  legal  wrong,  which  the  law  Avill  redress.  Nor 
can  a  stranger,  by  such  intriision  on  the  1)cd  of  the  wat(M-,  ac- 
quire any  vested  rights  or  interests  as  against  llic  rii)arian 
owners.  Any  structure  erected  by  him,  under  such  circum- 
stances, is  a  private  nuisance.  The  proprietor  of  such  rights 
has  the  legal  authority  to  protect  them  in  a  lawful  and  ])eace- 
able  manner,  to  the  extent  of  removing  a  structure,  such  as 
a  pier,  erected  on  the  bank  and  bed  of  the  waters  in  front  of 
his  lands:    Diedrich  v.  Northwestern  Union  Ey.  Co.,    12  Wis. 
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248,  24  Am.  Eep.  399;  Colin  v.  Wausau  B.  Co.,  47  Wis.  322, 
2  X.  W.  546 ;  Yates  v.  Milwaukee,  10  Wall.  497,  19  L.  ed.  984. 

Appellant  had  acquired  no  right  to  maintain  this  pier  at 
the  point  of  its  location  by  grant  or  license.  It  is  assigned 
that  the  facts  fail  to  support  the  conclusions  of  the  trial  court 
upon  this  issue.  The  evidence  is  conflicting  whether  Kennedy, 
the  owner  of  the  bank  of  the  lake,  at  any  time  gave  appel- 
lant a  license  to  build  the  pier  at  the  place  located  or  not.  The 
trial  court  found  the  fact  against  this  contention,  upon  the 
disputed  evidence,  Avhich  sets  the  question  at  rest.  When  ap- 
pellant erected  and  sought  to  maintain  this  pier,  he  did  an 
injury  to  respondents,  in  the  nature  of  a  private  nuisance, 
w'hich  they  had  a  right  to  remove,  to  prevent  injury  from  its 
continuance :  Cooley  on  Torts,  2d  ed.,  p.  48 ;  Larson  v.  Fur- 
long, 50  Wis.  G81,  8  N.  W.  1. 

It  is  furtlier  contended  that  respondents,  after  removing  the 
pier,  appropriated  the  material  to  their  own  use.  Nothing  is 
disclosed  to  justify  this  charge.  Upon  the  evidence  adduced, 
the  court  found  that  respondents  carefully  removed  ^*^  the 
pier,  placed  the  material  upon  the  shore  of  the  lake,  and  that 
appellant  took  possession  of  such  material.  There  is  evidence 
to  sustain  this  conclusion.     We  find  no  error  in  the  record. 

By  the  Court.     The  judgment  of  the  circuit  court  is  affirmed. 


A  Riparian  Proprietor  ordinarily  has  the  right  to  eonneet  himself 
with  navigable  waters  by  means  of  wharves  or  docks,  so  long  as  he 
does  not  interfere  with  the  rights  of  others  or  of  the  public:  Chicago 
V.  Van  Tgen,  152  111.  624,  43  Am.  St.  Eep.  285,  38  X.  E.  894;  Prior  v. 
Schwiirtz,  C2  Conn.  132,  36  Am.  St.  Rep.  333,  25  Atl.  098,  18  L.  E.  A. 
668;  Riimsey  v.  New  York  etc.  Rv.  Co.,  lo3  N.  Y.  79,  28  Am.  St.  Rep. 
600,  30  N.  E.  654,  15  L.  R.  A.  618;  l>ewis  v.  Portland,  25  Or.  133,  42 
Am.  St.  Rep.  772,  35  Pac.  256,  22  L.  R.  A.  736;  .Janesville  v.  Carpen- 
ter, 77  Wis.  288,  20  Am.  St.  Rep.  123,  46  N.  W.  128.  And  the  owner 
of  submerged  land  has  the  right  to  say  whether  he  will  allow  the 
owner  of  adjoining  dry  land  to  build  out  a  wharf  into  the  water  on 
the  soil  of  the  latter:  Cobb  v.  Commissioners  of  Lincoln  Park,  202 
111.  427,  95  Am.  St.  Rep.  258,  67  X.  E.  5.  On  the  rights  of  land  owners 
generallv  in  navigable  waters  fronting  their  property,  and  in  the 
soil  thereunder,  see  the  monographic  note  to  Miller  v.  Mendenhall, 
19  Am.  St.  Rep.  226-235. 
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PETEESOX  V.  CHICAGO  AXD  NOETHWESTEEX  EAIL- 
WAY  COMPAXY. 

[119  Wis.  197,  96  N.  W.  532.] 

A  EAILWAY  COMPANY  may  by  contract  Relieve  Itself  from 
Liability  to  an  Express  Messenger  for  Personal  Injuries  Suffered  by 

Him  while  riding  on  its  trains  in  the  performance  of  his  duty,  thougli 
such  injury  was  due  to  the  ordinary  negligence  of  the  employes  of  the 
railway,     (p.  881.) 

RAILWAYS,  Passenger  on,  Who  is  not. — An  Express  Messen- 
ger is  not  a  person  who  has  applied  to  a  common  carrier  for  trans- 
portation and  is  not  entitled  to  that  transportation  without  con- 
dition upon  payment  of  fare,  but  is  one  who  voluntarily  goes  upon  the 
train  to  transact  business  for  his  employer,  not  because  the  railway 
company  is  a  common  carrier,  but  because  by  contract  between  it 
and  his  employer  the  latter  has  been  granted  rights  which  the  rail- 
way could  not  be  compelled  to  grant  as  a  common  carrier,     (p.  882.) 

RAILWAYS,  When  may  rely  upon  an  Agreement  with  a  Third 
Person. — If  a  messenger,  upon  entering  the  employment  of  an  express 
company,  agrees  to  exempt  it  and  all  the  transportation  companies 
T/ith  which  it  deals  from  liability  for  personal  injuries,  whether 
arising  from  negligence  or  otherwise,  and  that  such  agreement  is 
to  inure  to  the  transportation  companies  as  fully  as  if  made  with 
them  personally,  this  is  a  promise,  upon  sufficient  consideration,  made 
to  one  person  for  the  benefit  of  another  which  can  be  enforced  by  the 
railway  company,  whether  it  knew  of  or  consented  to  the  promise 
before  the  commencement  of  the  action  or  not.     (p.  882.) 

Action  against  the  defendant  railway  corporation  for  in- 
juries received  by  plaintiff  while  riding  on  its  lines  as  a  mes- 
senger in  the  employ  of  the  American  Express  Company,  and 
due  to  the  negligence  of  the  defendant's  employes.  The  an- 
swer pleaded  (1)  a  contract  in  writing  between  the  defendant 
and  the  American  Express  Company  whereby  the  latter  agreed 
to  saved  defendant  harmless  from  all  actions  for  loss  or  dam- 
age resulting  to  any  of  its  officers  or  employes  while  traveling 
over  the  defendant's  lines,  and  (2)  a  contract  between  plain- 
tiff and  the  American  Express  Company  containing  a  provision 
as  follows : 

"Xow,  therefore,  in  consideration  of  the  premises  aud  of  my 
said  employment,  I  do  lierehy  assume  all  risk  of  accidents  and 
injuries  which  I  sliall  meet  with  or  sustain  in  the  course  of 
my  employment.  Avlietlier  occasioned  or  resulting  by  or  from 
the  gross  or  other  negligence  of  any  corporation  or  person  en- 
gaged in  any  manner  in  operating  any  railroad  or  vessel,  or 
vehicle,  or  of  any  em])loye  of  any  such  corporation  oi-  jierson 
or  otherwise,  aiul  whether  resulting  in  my  death  or  otherwise. 
And  I  hereby  agree  to  indemnify  and  save  harmless  the  Amcri- 
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can  Express  Company  of  and  from  any  and  all  claims  which 
may  be  made  against  it  at  any  time  by  any  corporation  or  per- 
son under  any  agreement  which  it  has  made  or  may  hereafter 
make,  arising  out  of  any  claim  or  recovery  upon  my  part,  or 
on  the  part  of  my  representatives,  for  damages  sustained  by 
reason  of  my  injury  or  death,  whether  such  injury  or  death 
result  from  the  gross  negligence  of  any  person  or  corporation 
or  of  any  employe  of  any  person  or  corporation,  or  otherwise. 
And  I  hereby  bind  myself,  my  heirs,  executors  and  administra- 
tors with  the  payment  to  such  express  company,  upon  demand, 
of  any  sum  which  it  may  be  compelled  to  pay  in  consequence 
of  any  such  claims,  or  in  defending  the  same,  including  all 
counsel  fees  and  expenses  of  litigation  connected  therewith.  I 
do  furtlier  agree  that  in  case  I  shall  at  any  time  suffer  any 
such  injury,  I  will  at  once,  without  demand,  and  at  my  own 
expense,  execute  and  deliver  to  the  corporation  or  persons  own- 
ing or  operating  such  railroad,  stage  or  steamboat  line  upon 
which  I  shall  be  injured,  a  good  and  sufficient  release  under 
my  hand  and  seal  of  all  claims,  demands  and  causes  of  action 
arising  out  of  such  injury  or  connected  with  or  resulting  there- 
from. And  I  do  hereby  ratify  all  agreements  heretofore  made 
by  said  express  company  with  any  corporation  or  persons  operat- 
ing any  railroad,  stage  or  steamboat  line  in  which  said  express 
company  has  agreed  in  substance  that  its  employes  shall  liave 
no  cause  of  action  for  injuries  sustained  in  the  course  of  their 
employment  upon  the  line  of  such  contracting  party,  and  I 
agree  to  be  bound  by  each  and  every  of  such  agreements  in  so 
far  as  the  provisions  thereof  relative  to  injuries  sustained  by 
employes  of  tlie  company  are  concerned,  as  fully  as  if  I  were 
a  party  thereto.  And  I  do  hereby  authorize  and  empower  said 
express  company  at  any  time  while  I  shall  remain  in  its  ser- 
vice, to  contract  for  me  and  on  my  behalf  in  its  own  name  or 
in  mine  with  any  corporations  or  persons  operating  any  rail- 
road, stage  or  steamboat  line,  for  my  transportation  as  mes- 
senger or  employe  free  of  charge  upon  the  condition  and  con- 
sideration that  neither  I  nor  my  personal  representatives,  nor 
any  person  claiming  under  me,  will  make  any  claim  for  com- 
pensation because  of  any  injury  sustained  by  me,  whether  re- 
sulting from  the  gross  negligence  of  such  corporations  or  per- 
sons or  of  any  employe  of  such  corporations  or  persons  or  other- 
wise, and  the  contract  so  made  shall  be  as  binding  and  ob- 
ligatory upon  me  as  if  signed  and  delivered  by  me.  And  I  do 
hereby  further  agree  that  the  provisions  of  this  agreement  shall 
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be  held  to  inure  to  the  benefit  of  any  and  every  corporation  and 
to  all  persons  upon  whose  railroad,  stage  or  steamboat  line  the 
American  Express  Company  shall  forward  merchandise,  as  fully 
and  completely  as  if  made  directly  with  such  corporations  or 
persons.^' 

The  plaintiff  demurred  to  the  answer,  and  the  demurrer  hav- 
ing been  overruled,  appealed. 

Sheridan  &  Evans,  for  the  appellant. 

Miller,  ISToyes  &  Miller  and  Green,  Fairchild,  Xorth  &  Parker, 
for  the  respondent. 

202  WINSLOW,  J.  The  general  question  presented  in  this 
case  is  whether  a  railway  company  can  be  relieved  by  contract 
from  liability  to  an  express  messenger  for  personal  injuries 
suffered  by  him  while  riding  on  its  train  in  performance  of 
his  duty,  such  injuries  being  proximately  caused  by  the  ordi- 
nary negligence  of  the  employes  of  the  company. 

The  question  is  new  in  this  state.  This  court  has  held  that 
a  common  carrier  may  by  contract  exempt  itself  from  liability 
to  a  person  traveling  on  a  free  pass  for  injuries  caused  by 
the  ordinary  negligence  of  its  employes,  bu.t  not  from  the  con- 
sequences of  their  gross  negligence:  Annas  v.  ^lihvaukee  etc. 
Py.  Co.,  67  Wis.  46,  58  Am.  Pep.  848,  30  N.  AV.  2S2.  Also 
that  it  is  against  public  policy  to  allow  a  common  carrier  to 
stipulate  for  exemption  from  liability  for  negligence  of  its  em- 
ployes resulting  in  loss  or  injury  to  a  passenger  for  hire : 
Abrams  v.  Milwaukee  etc.  Ey.  Co.,  87  Wis.  485,  41  Am.  St.  Eop. 
55,  58  N.  W.  780.  Xeither  of  those  cases  however,  touches 
the  exact  question  before  us,  nor  docs  the  early  case  of  Chamber- 
lain V.  Milwaukee  etc.  Ey.  Co.,  7  Wis.  425,  11  Wis.  248,  throw 
any  light  upon  it. 

The  question  is  an  interesting  one,  and  might  be  discussed 
at  great  length.  It  seems  doubtful,  however,  whether  any  good 
result  would  be  reached  by  such  a  discussion.  The  exact  ques- 
tion here  presented  has  been  discnrsod  witli  great  learning  and 
ability  by  the  supreme  court  of  the  United  States  in  the  case 
of  Baltimore  etc.  E.  E.  Co.  v.  A'oigt,  176  U.  S.  198,  20  Sup. 
Ct.  Eep.  385,  44  L.  ed.  560,  and  the  result  there  reached  was 
that  an  express  messenger,  under  the  facts  here  presented,  was 
not  a  passenger  for  liire,  and  tliat  for  that  reason  the  contracts 
exempting  the  railroad  company  from  liability  were  not  against 
public  policy,  but  valid.     We  entirely  agree  with  that  result. 

Am.   St.  Rep.,  Vol.   100—56 
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It  commends  itself  to  our  judgment,  not  ^^^  only  upon  rea- 
son, but  upon  the  great  weight  of  authority.  The  express  mes- 
senger is  not  a  person  who  has  applied  to  a  common  carrier 
for  transportation  and  is  entitled  to  that  transportation  with- 
out condition,  upon  payment  of  his  fare,  but  a  person  who  vol- 
untarily goes  upon  a  train,  not  for  transportation,  but  to  trans- 
act certain  business  for  the  express  company  which  it  is  al- 
lowed to  transact,  not  because  the  railroad  company  is  a  com- 
mon carrier,  but  because  of  a  contract  between  the  express  com- 
pany and  the  railroad  company  by  which  the  express  company 
and  its  messengers  were  granted  rights  which  the  railroad  com- 
pany could  not  be  compelled  to  grant  as  a  common  carrier. 
We  could  add  nothing  to  the  discussion  in  the  Voigt  case;  and 
hence  we  content  ourselves  with  announcing  our  concurrence 
with  the  doctrines  there  laid  down. 

It  is  said  that  there  is  a  distinction  between  this  case  and 
the  Yoigt  case,  in  that  by  the  contract  between  the  railway 
company  and  the  express  company  in  the  Voigt  case  the  ex- 
press company  agrees  to  indemnify  the  railway  company  from 
all  liability,  whether  resulting  from  negligence  or  otherwise, 
whereas  in  the  case  at  bar  the  agreement  is  simply  to  indem- 
nify against  damage  resulting  in  any  manner  whatever.  It  is 
said  that  such  contracts  are  strictly  construed  against  t1ie  rail- 
way company,  and  that  there  must  be  an  express  stipulation 
exempting  the  company  from  the  results  of  negligence  in  order 
to  effect  that  result,  and  Black  v.  Goodrich  T.  Co.,  55  Wis. 
319,  42  Am.  Eep.  713,  13  N.  W.  214,  is  relied  upon.  It  is 
not  necessary  in  the  present  case  either  to  affirm  or  deny  that 
the  agreement  between  the  express  company  and  the  railway 
com])any  covered  injuries  resulting  from  negligence,  because 
in  this  case  the  plaintiff  himself,  when  he  entered  on  his  em- 
ployment, agreed  to  exempt  the  express  company  and  tlie  trans- 
portation companies  with  which  it  dealt  from  all  liability  for 
personal  injuries  whether  arising  from  negligence  or  otherwise, 
and  also  agreed  that  this  stipulation  should  ^*^  inure  to  the 
benefit  of  all  such  transport-ation  companies  as  fully  as  if  made 
directly  with  tliem.  This  was  a  promise,  upon  sufficient  con- 
sideration, made  to  one  person  for  the  benefit  of  a  third  per- 
son, which  could  be  enforced  by  such  third  person  whether  such 
third  person  knew  of  or  assented  to  tlie  promise  before  the 
■commencement  of  the  action  or  not:  Tweeddale  v.  Tweeddale, 
116  Wis.  517,  9G  Am.  St.  Rep.  1003,  93  X.  W.  440,  and  cases 
cited. 

By  the  Court.     Order  affirmed. 
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The  Relation  of  Express  Companies  and  their  employes  to  other 
carriers  is  discussed  in  the  monographic  note  to  Pittsbvirgh  etc.  Ry. 
Co.  V.  Mahoney,  62  Am.  St.  Eep.  513-525.  It  has  been  held  that  'a 
railway  company  may,  by  contract  with  an  express  company  and  its 
messengers,  exempt  itself  from  liability  for  injury  to  such  messen- 
gers, however  caused,  while  they  are  in  charge  of  express  matter 
on  its  trains:  Louisville  etc.  Ey,  Co.  v.  Keefer,  146  Ind.  21,  58  Am. 
St.  Eep.  348,  44  N.  E.  796,  38  L.  R.  A.  93.  But  see  Blair  v.  Erie  Ry. 
Co.,  66  N.  Y.  313,  23  Am.  Eep.  55.  And  it  has  also  been  held  that 
a  contract  between  a  sleeping-car  company  and  its  employe,  releasing 
transportation  companies  over  whose  lines  its  coaches  may  operate 
from  all  liability  for  personal  injuries  to  him,  is  valid,  and  inures 
to  the  benefit  of  a  railroad  company  hauling  a  coach  in  which  the 
emnloye  is  injured:  Eussell  v.  Pittsburgh  etc.  Ey.  Co.,  157  Ind.  305, 
87  Am.  St.  Eep.  214,  61  N.  E.  678,  55  L.  E.  A.  253.  As  to  T^^Q^ther 
express  messengers  are  passengers,  see  the  monographic  note  w  Il- 
linois Cent.  E.  E.  Co.  v.  O'Keefe,  61  Am.  St.  Eep.  98,  on  who  are 
passengers. 


GKANT  V.  KEYSTONE  LUMBER  COMPANY. 

[119  Wis.  229,  96  N.  W.  535.] 

MASTER  AND  SERVANT— Assumption  of  Risk.— The  head 
sawyer  in  a  sawmill  who  is  struck  and  injured  by  a  piece  of  timber 
caught  and  thrown  by  an  edger,  with  the  operation  of  wliieh  he 
had  nothing  to  do  and  which  was  distant  fifty-seven  feet  from  the 
place  where  he  was  at  work,  cannot  be  held  to  have  been  guilty  of 
contributory  negligence  nor  to  have  assumed  the  risk,  where  he  is 
not  shown  to  have  had  any  familiarity  with  the  edger  or  to  have 
passed  closer  than  twenty-five  feet  from  it  as  he  went  to  and  from 
his  work,  and  neither  saw  nor  knew  of  any  boards  coming  back  from 
the  edger  or  being  thrown  by  it  before  that  by  which  he  was  hurt. 
(p.  885.) 

CONTRIBUTORY  NEGLIGENCE  is  want  of  ordinary  care  on 
the  part  of  a  party  injured  which  contributes  to  produce  the  injury. 
(p.  885.) 

MASTER  AND  SERVANT. — An  Employe  cannot  be  Said,  as 
a  Matter  of  Law,  to  Have  Assumed  the  Risk  of  His  Employment 
unless  such  assumption  is  shown  by  undisputed  evidence  and  is  so 
clearly  proven  that  no  reasonable  inference  can  be  drawn  to  the  con- 
trary,    (p.   885.) 

MASTER  AND  SERVANT. — To  Constitute  FeUow-servants  it 
is  not  necessary  that  the  negligent  workman  causing  the  injury  and 
the  one  injured  both  be  engaged  in  the  very  same  particular  work. 
It  is  sufficient  that  both  are  employed  by  the  same  master,  under 
the  same  control,  and  perform  duties  and  services  for  thfc  same  gen- 
eral purpose,     (pp.  885,  SS6.) 

MASTER  AND  SERVANT— Fellow-servants. — The  Head  Saw- 
yer in  a  Sawmill  and  the  Man  in  Charge  of  an  Edger  Therein  arc 
fellow-sorvants.  Hence  the  former  cannot  recover  of  the  common 
master  for  an  injury  due  to  the  negligence  of  tlio  latter,     (p.  886.) 

MASTER  AND  SERVANT— Fellow-servants— Injury,  When 
cannot  be  Held  to  be  Due  to  the  Negligence  of.— Where  the  head 
sawyer  is  injured  by  a  board  thrown  by  an  edger,  and  some  of  the 
evidence  tends  to  show  that  the  accident  may  have  been  due  to  some 
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of  the  appliances  being  out  of  rep.iir,  it  cannot  be  hold,  as  a  matter 
of  law,  that  the  injury  resulted  solely  from  the  negligent  manner  in 
which  the  edger-man  put  the  boards  from  between  the  saws.  (p. 
886.) 

MASTER  AND  SERVANT— Injuries  Due  to  Defective  Machin- 
ery and  the  Negligence  of  a  Fellow-servant. — An  employer  who  hag 
negligently  permitted  the  use  of  a  machine  in  doing  his  work,  which 
by  reason  of  its  defects  is  unnecessarily  dangerous  to  his  employes,  is 
liable  if  an  injury  results  from  its  use  to  an  employe  who  is  not  him- 
self negligent,  though  a  coemploye  was  guilty  of  contributory  negli- 
gence in  managing  a  machine,  and  if  it  had  been  rightly  managed, 
the  accident  would  not  have   occurred,     (p.  888.) 

NEGLIGENCE — Proximate  Cause. — If  an  edger  in  a  sawmill 
was  defective  and  out  of  repair,  and  to  this  condition  was  due  the 
throwing  of  a  board  by  it  which  struck  and  injured  the  head  sawyer 
working  fifty-seven  feet  away,  the  jury  should  be  permitted  to  decide 
whether  the  injury  was  the  natural  and  probable  consequence  of 
such  defect,  and  whether  injury  to  any  person  ought  to  have  been 
foreseen  in  the  light  of  attending  circumstances  by  persons  of  ordin- 
ary knowledge  and  prudence,     (pp.  888,  889.) 

Action  to  recover  for  injuries  sustained  hy  the  plaintiff  while 
in  the  employ  of  the  defendant  as  head  sawyer,  in  being  struck 
and  injured  by  a  board  being  thrown  against  him  by  an  edger 
situate  fifty-seven  feet  from  where  he  was  at  work. 

The  plaintiff's  duties  consisted  in  handling  levers  which  con- 
trolled the  action  of  a  circular  saw  and  carriage.  He  stood 
behind  and  to  the  right  of  the  saw  and  carriage  with  his  back 
toward  a  double  gang  edger  located  about  fifty-seven  feet  from 
where  he  stood.  The  levers  and  edger  were  handled  by  three 
edger-men.  All  lumber  was  put  through  a  gang  edger.  One 
bunch  of  lumber  was  being  put  tbrougli  which  needed  no  trim- 
ming or  edging.  A  four  inch  strip  broke  from  the  bunch,  and, 
swinging  around,  was  struck  by  the  saw  and  tlirown  against 
plaintiff,  inflicting  serious  injuries.  The  trial  court  directed 
a  verdict  for  the  defendant   and  tlie  plaintiff  appealed. 

A'icior  T.  rierrclce,  for  t1ic  a])pellant. 

Ccorge  F.  Alcrrill,  for  the  respondent. 

-•■'•^  CASSODAY,  C.  J.  It  is  said  that  tlie  trial  court  di- 
rected the  verdict  in  favor  of  the  defendant  on  the  ground  tliat 
it  appears  from  the  undisputed  evidence  that  the  plaintiff'  was 
guiltv  of  contri])utory  negligence  or  assumed  the  risk.  The 
accident  occurred  about  2  o'clock  in  the  afternoon  of  April  30, 
]!)()2.  There  is  evidence  tending  to  prove  that  tlie  duties  of 
the  plaintiff  as  such  head  sawyer  did  not  require  him  to  have 
anvthing  to  do  with  the  operation  of  the  gang  edger;  that  lie 
n(;ver  worked  upon  that  edger,  and  had  nothing  to  do  with  the 
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men  running  that  edger;  that  his  work  was  different  work, 
and  was  independent  and  away  from  the  edger;  that  when  at 
work  his  back  was  toward  the  edger  and  fift3'-seven  feet  away 
from  it;  that  he  knew  nothing  about  the  construction  of  the 
edger;  that  he  never  looked  at  tlie  edger,  particularly,  before 
he  was  hurt;  that  he  never  saw  or  knew  of  pieces  of  lumber 
or  things  coming  back  from  the  edger  before  he  was  hurt; 
that  in  going  to  and  coming  from  his  work  he  went  within 
twenty-five  feet  of  the  edger,  and  could  see  the  frame  and 
edger  when  it  worked,  but  never  examined  it;  that  he  did  not 
know  that  there  were  any  appliances  to  keep  boards  or  other 
^^^  things  from  coming  back;  that  he  did  not  know  that  the 
fingers  would  spread  apart,  nor  how  long  they  were,  nor  how 
long  they  had  been  out  of  order.  For  the  purposes  of  this  ap- 
peal we  must  assume  such  evidence  to  be  true.  If  it  is  true, 
there  is  no  ground  for  holding  that  the  plaintiff  was  guilty 
of  contributory  negligence,  nor  that  he  assumed  the  risk.  Of 
course,  contributory  negligence  is  a  want  of  ordinary  care  on 
the  part  of  the  party  injured  which  contributes  to  produce  the 
injury.  There  is  nothing  to  indicate  that  the  plaintiff  failed 
to  exercise  such  care.  "It  is  a  general  rule  that,  where  un- 
usual dangers  are  known  to  the  employe,  and  he  voluntarily 
assumes  them,  if  he  is  thereby  injured  he  cannot  recover,  be- 
cause of  his  contributory  fault,  even  though  the  master  at  the 
same  time  is  guilty  of  negligence  which,  without  such  assump- 
tion of  risk,  would  have  rendered  him  liable" :  Powell  v.  Ash- 
land Iron  etc.  Co.,  98  Wis.  36,  73  N.  W.  573.  Here  it  does 
not  appear  from  the  undisputed  evidence  tliat  the  plaintiff 
knew  or  ought  to  have  known  of  the  danger  to  whicli  he  was 
thus  exposed.  "An  employe  cannot  be  said,  as  a  matter  of 
law,  to  have  assumed  the  risk  incident  to  his  employment,  un- 
less such  assumption  is  shown  by  undisputed  evidence  or  is 
so  clearly  proven  that  no  reasouable  inference  can  be  drawn 
to  the  contrary":  Eevolinsky  v.  Adams  Coal  Co.,  118  Wis.  32-1, 
95  N.  W.  122. 

2.  Counsel  for  the  defendant  insists  that  tlic  plaintiff's  in- 
jury was  the  result  of  the  negligence  of  a  coemploye  of  the 
plaintiff,  and  hence  that  the  plaintiff  cannot  recover.  Tlie  gen- 
eral rule  doducible  from  the  adjudications  of  this  and  other 
courts,  as  stated  by  the  late  Chief  Justice  Cole,  is  tliat:  '-To 
constitute  fellow-servants,  it  is  not  necessary  that  the  negli- 
gent workman  causing  the  injury  and  the  one  injured  should 
both  be  engaged  in  the  very  same  particular  work.     It  is  suf- 
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ficient  if  they  are  employed  by  the  same  master,  under  the  same 
control,  and  performing  duties  and  services  for  the  same  gen- 
eral purpose":  Toner  v.  Chicago  etc.  Ey.  Co.,  69  Wis.  198,  31 
N.  W.  104,  33  N.  W.  433,  and  numerous  cases  there  cited. 

^^'^  In  a  late  case  it  is  said  that  fellow-servants  are  defined 
as  "those  engaged  in  the  same  common  pursuit,  under  the  same 
general  control" — as  "persons  employed  in  the  same  general 
business  by  a  common  employer";  that  the  question  is  not 
"controlled  by  the  fact  that  different  parts  of  the  work  neces- 
sary to  the  general  enterprise  are  placed  in  hands  of  employes 
remote  from  each  other,  and  receiving  immediate  command 
from  different  superiors,  or,  indeed,  one  from  the  other" : 
Okonski  v.  Pennsylvania  etc.  Fuel  Co.,  114  Wis.  453,  90  N.  W. 
429,  citing  numerous  cases.  We  must  hold  that  the  edger-men 
were  fellow-servants  with  the  plaintiff. 

The  question,  therefore,  is  whether  the  plaintiff  was  injured 
solely  by  reason  of  the  improper  or  negligent  manner  in  which 
the  cdger-men  put  the  boards  through  between  the  gang  saws. 
That  is  necessarily  a  question  of  fact.  A  witness  on  behalf  of 
the  plaintiff  testified  to  the  effect  that  an  armful  of  strips,  from 
four  to  six  inches  wide,  which  needed  no  edging,  were,  at  the 
time  of  the  accident,  being  merely  shoved  by  the  edgcr-mcn 
through  and  over  the  rollers  in  the  space  between  the  gang 
saws,  which  were  forty  inches  apart;  that  the  top  strip,  wliich 
was  white  pine,  fourteen  feet  long,  an  inch  thick,  and  four 
inches  wide,  swung  and  jerked  on  the  saw,  and  it  came  back 
and  swung  half  across,  and  when  it  started  to  go  it  was  pointed 
toward  the  gang  saws;  but  it  swung  off — half  way  across — so 
that  it  went  over  and  struck  the  plaintiff;  that  he  thought  it 
was  caused  by  tlie  third  finger  being  badly  bent — crooked — be- 
cause a  strip  got  in  between,  and  there  was  nothing  to  liold  it; 
that  when  there  is  no  finger  catching  the  board  it  has  got  to  go 
back;  that  tlie  fingers  play  sideways,  and  lift  up  when  boards 
are  put  through;  that  he  was  not  sure  how  much  of  the  board 
had  gone  in  tlve  roller  when  it  began  to  swing,  ])ut  lie  should 
say  about  a  foot.  Tlie  edger-man  who  was  so  putting  tlirougli 
tlie  strips  at  the  time  testified  quite  similarly,  and  also  to  the 
effect  tliat  there  were  some  spikes  in  the  feed  rollers  that  carried 
sonic  of  these  four-inch  stri])s  out,  and  so  this  board  was  only 
about  two  feet  behind  ^****  the  saw  when  it  swung;  that  it  was 
not  heavy  enough  to  go  through;  that  there  were  no  press  roll- 
ers on  it,  so  v/ben  the  saw  got  hold  of  it  it  went  onto  the  saw 
to  tlie  side,  and  he  was  trying  to  get  the  pile  through  when  he 
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saw  the  board  lay  there,  and  he  then  pulled  on  the  east  press 
roller  and  shoved  on  it,  but  could  not  make  it  go,  and  then  he 
got  hold  of  the  long  rope,  and  then  the  board  came  before  he 
pulled  on  it;  that  the  board  that  went  back  was  on  the  east 
side,  and  laid  clear  down  on  the  roller;  that  the  other  boards 
were  probably  ten  inches  from  this  one;  that  he  never  counted 
the  fingers  or  teeth  on  the  shaft,  and  could  not  tell  how  many 
there  were,  nor  how  far  they  were  apart  at  the  top;  that  they 
were  from  four  to  six  inches  apart  at  the  bottom,  and  they  could 
be  spread  an  inch  or  so — should  say  seven  or  eight  inches,  but 
he  did  not  think  nine  inches;  that  he  did  not  think  there  was 
a  finger  on  the  board  when  it  went  back;  that  the  fingers  were 
for  holding  the  boards  from  coming  back;  that  he  did  not 
know  how  the  board  got  by  the  fingers,  but  supposed  it  went 
between  them;  that,  had  a  finger  gone  onto  the  board,  it  cer- 
tainly would  have  held  it,  and  one  would  have  been  on  the 
board  if  the  fingers  had  not  been  more  than  three  or  four 
inches  apart.  There  was  other  testimony  tending  to  prove  that 
at  the  time  of  the  injury  some  of  the  fingers  on  the  edger  were 
gone  from  the  left-hand  side;  that  the  fingers  on  the  edger 
were  loose  and  would  spread  out;  that  the  fingers  had  been  out 
quite  a  while — because  they  were  old  and  rusted  and  broken  off 
close  to  the  shaft,  the  breaks  being  old;  that  the  fingers  would 
spread — one  would  spread  out  or  bend  about  nine  inclics;  that 
the  crooked  finger  caused  the  strip  to  come  back ;  that  the  edger 
had  been  in  the  same  condition  for  some  time  prior  to  the  ac- 
cident; that  the  fingers  should  not  be  more  tlian  four  inches 
apart;  that  the  fingers  in  question  were  very  old;  that  most 
edgers  now  have  no  fingers,  but  rollers  instead;  that  fingers, 
properly  made,  are  a  complete  protection  against  lumber  com- 
ing back;  that  they  ought  not  to  be  more  than  two  ^^"^  inclies 
apart;  that  the  saw  would  shake,  because  it  was  worn;  tliat 
the  saws  were  old,  did  not  run  true,  and  would  move,  and  be 
wider  sometimes  than  others.  In  view  of  such  evidence,  we 
cannot  say,  as  a  matter  of  law,  from  the  undi.^putcd  evidence, 
that  the  injury  to  the  plaintiff  was  caused  wholly  by  tlie  im- 
proper or  negligent  conduct  of  the  edger-men :  Craven  v.  Smith, 
89  Wis.  119,  61  ^\  W.  317. 

3.  Assuming  that  the  conduct  of  the  edger-mcn  was  improper 
or  negligent,  still  the  question  is  presented  whether  the  negli- 
gence of  the  defendant  in  furnishing  defective  machinery  con- 
curred in  producing  the  injury.  It  was  held  by  this  court  sev- 
eral years  ago,  that :  '"'An  employer  who  has  negligently  per- 
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mitted  the  use  of  a  machine  in  doing  his  work,  which,  by  rea- 
son of  its  defects,  is  unnecessarily  dangerous  to  his  employes,  is 
liable  for  an  injury  resulting  from  its  use  to  an  employe  who 
was  not  himself  negligent,  even  though  a  coemploye  was  guilty 
of  negligence  in  managing  the  machine,  and  if  it  had  been  care- 
fully handled  the  accident  would  not  have  occurred" :  Sherman 
V.  Menominee  E.  L.  Co.,  72  Wis.  122,  128,  39  N.  W.  365,  1  L. 
R.  A.  173,  and  cases  there  cited. 

That  case  is  quite  similar  in  its  facts  to  the  case  at  bar.  In 
that  case  the  plaintiff  was  injured  by  a  plank  thrown  by  an 
edger,  and  the  court  directed  a  verdict  in  favor  of  the  defend- 
ant, and  one  of  the  defenses  was  that  the  injury  was  caused 
by  the  negligence  of  a  coemploye.  In  a  later  case  it  was  held 
that:  "Where  the  injury  to  a  servant  is  caused  by  the  negli- 
gence of  the  master  and  that  of  a  fellow-servant  together,  the 
master  is  liable  therefor" :  Cowan  v.  Chicago  etc.  Ey.  Co.,  80 
Wis.  284,  291,  50  N.  W.  180.  See  Jones  v.  Florence  Mining 
Co.,  66  Wis.  268,  57  Am.  Eep.  269,  28  N.  W.  207.  The  reason 
for  the  rule  is  that  the  master  is  bound  to  furnish  his  servants 
with  reasonably  safe  machinery  and  appliances  with  which  to 
work,  and  a  reasonably  safe  place  for  doing  his  work;  and,  if 
he  fails  to  do  so,  he  cannot  escape  liability  by  delegating  such 
duty  to  one  who  in  other  respects  may  be  a  fellow-servant  of 
^^^  the  person  injured :  Brabbits  v,  Chicago  etc.  By.  Co.,  38 
Wis.  289;  Wedgwood  v.  Chicago  etc.  Ey.  Co.,  41  Wis.  478,  44 
Wis.  44;  Bessex  v.  Chicago  etc.  E.  Co.,  45  Wis.  477;  Schultz  v. 
Chicago  etc.  E.  Co.,  48  Wis.  375,  4  X.  W.  399;  Cadden  v. 
American  etc.  Barge  Co.,  88  Wis.  409,  60  :N'.  W.  800;  Eenne  v. 
United  States  Leather  Co.,  107  Wis.  312,  83  N.  W.  473;  Okon- 
ski  V.  Pennsylvania  etc.  Fuel  Co.,  114  Wis.  453,  90  X.  W.  429. 
As  indicated,  there  is  evidence  in  the  case  at  bar  tending  to 
prove  that  the  gang  edger  was  defective  and  out  of  repair  in 
the  particulars  which  have  been  mentioned.  If  such  defect 
and  want  of  repair  was,  by  reason  of  the  defendant's  negligence, 
the  proximate  cause  of  the  plaintiff's  injury,  tlien  the  defendant 
cannot  escape  liability  by  the  mere  fact  that  the  negligence  of 
the  edger-men  concurred  in  causing  the  injury. 

4.  Assuming  that  the  gang  edger  was  defective  and  out  of 
repair  in  the  particulars  mentioned,  the  question  recurs  wbethcr 
the  defendant  was  negligent  in  respect  to  the  same,  and,  if  so, 
whether  such  negligence  was  the  proximate  cause  of  the  plain- 
tiff's injury.  The  essential  elements  of  proximate  cause  have 
been  defined  so  often  and  so  recently  as  not  to  require  repeti- 
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tion:  Deiscnrieter  v.  Kraus-Merkel  M.  Co.,  97  Wis.  279,  72 
N.  W.  735;  Maitland  v.  Gilbert  Paper  Co.,  97  Wis.  476,  487, 
65  Am.  St.  Eep.  137,  72  N.  W.  1124;  McFarlane  v.  Sullivan, 
99  Wis.  361,  363,  364,  74  K  W.  559,  75  X.  W.  71;  Hudson  v. 
Northern  racific  Ey.  Co.,  107  Wis.  620,  624,  83  N.  W.  769. 
The  important  question  is  whether  the  injury  to  the  plaintiff 
was  the  natural  and  probable  consequence  of  the  negligence  of 
the  defendant,  and  whether  an  injury  to  any  person  ought  to 
have  been  foreseen  in  the  light  of  attending  circumstances  by 
persons  of  ordinary  intelligence  and  prudence.  We  are  con- 
strained to  hold  that  the  evidence  was  sufficient  to  take  the  case 
to  the  jury  on  the  questions  suggested. 

By  the  Court.     The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


The  Liobility  of  an  Employer  to  his  employe  for  injuries  resulting 
from  defective  appliances  and  machinery  is  discussed  in  the  mono- 
graphic note  to  Brazil  Block  Coal  Co.  v.  Gibson,  98  Am.  St.  Rep. 
289-325.  A  reference  to  page  320  of  this  note  will  show  that  the 
concurring  negligence  of  an  employer  in  furnishing  defective  tools 
and  appliances  and  of  a  fellow-servant  does  not  bar  a  recovery  by 
an  injured  employe,  although  the  injury  would  not  have  resulted  but 
for  the  negligence  of  the  fellow-servant. 

The  Doetrines  of  Assumption  of  Risks  and  contributory  negligence, 
as  affecting  the  liability  of  employers,  are  discussed  in  the  mono- 
gra])hic  notes  to  Brazil  Block  Coal  Co.  v.  Gibson,  98  Am.  St.  Eep. 
314-321;  Houston  etc.  Ev.  Co.  v.  De  Walt,  97  Am.  St.  Eep.  886-896; 
Wellston  Coal  Co.  v.  Smith,  87  Am.  St.  Eep.  573-584. 

As  to  Who  is  a  FeUoir-scrvant  and  who  a  vice-principal,  see  the  mon- 
ographic notes  to  Mast  v.  Kern,  75  Am.  St.  Eep.  584-640;  Fisk  v. 
Central  Pac.  E.  E.  Co.,  1  Am.  St.  Eep.  31-33;  Fox  v.  Sandford,  67 
Am  Dec.  588-597.  Tests  for  determining  this  question  are  given 
in  Chicago  City  Ey.  Co.  v.  Leach,  208  111.  198,  70  N.  E.  222,  ante,  p. 
216  and  cases  cited  in  the  cross-reference  note  thereto;  Kelly  Island 
Lime  etc.  Co.  v.  Pachuta,  69  Ohio  St.  463,  69  N.  E.  988,  ante,  p.  706, 
and  eases  cited   in  the  cross-reference  note  thereto. 
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GRAEBNER  v.  POST.  • 

[119  Wis.  392,  96  N.  W.  783.] 

CORPORATIONS. — By-laws  May  be  Adopted  by  the  Acts  and 
Conduct  of  the  Corjwration  as  well  as  by  express  vote  or  adoption 
in  writing,  unless  it  is  otherwise  provided,     (p.  891.) 

CORPORATIONS. — By-laws  Prepared  and  Approved  at  a 
Stockholders'  Meeting  Held  Before  Recording  the  Articles  of  In- 
corporation, if  they  are  afterward  relied  on  and  treated  as  by-lawa 
of  the  corporation  by  the  directors  and  stockholders,  must  be  re- 
garded as  in  law  the  by-laws  of  the  corporation,     (p.  891.) 

CORPORATIONS — Subscriptions  to  Stock,  Waiver  of  Irregu- 
larities in  Calls  for. — A  subscriber  to  stock  may  by  his  acts  or  ex- 
press agreement  waive  a  call  itself,  or  informalities  in  its  making, 
or  notice  thereof,     (p.  892.) 

CORPORATIONS — Subscriptions  and  Calls — Estoppel  to  Urge 
Irregularities. — The  failure  to  provide  the  notice  to  be  given  stock- 
holders of  a  call  for  unpaid  stock  subscriptions  cannot  be  urged  by 
one  who  is  a  stockholder  and  directly  participated  in  all  the  pro- 
ceedings and  attended  the  meeting  at  which  the  call  was  ratified  and 
another  meeting  at  which  the  time  for  payment  was  extended,  and 
at  no  time  interposed  any  objections,     (p.  892.) 

CORPORATIONS— Setoff  Against,  When  Will  be  Allowed.— 
Where  One  Sued  Upon  a  Stubscription  to  the  Stock  of  a  Corporation  had 
employed  counsel  to  represent  it  and  paid  the  fees  of  such  counsel, 
and  the  amount  so  paid  was  ordered  by  the  board  of  directors  to  be 
credited  on  his  subscription,  it  is  error  to  refuse  to  set  off  such 
amount  in  an  action  brought  by  a  receiver  of  the  corporation  on  a 
call  on  such  subsciption.     (p.  893.) 

Action  by  the  receiver  of  the  Blue  Mound  Investment  Com- 
pany to  recover  on  a  stock  subscription.  The  action  was  re- 
sisted on  grounds  which  sufficiently  appear  in  the  opinion  of  the 
court.  Judgment  for  the  plaintiff  for  the  amount  sued  for  and 
denying  the  defendant's  claim  to  be  allowed  a  setoff;. 

E.  L.  Wood  and  0.  W.  Bow,  for  the  appellant. 

Austin,  Fehr  &  Gehrz,  for  the  respondent. 

305  SIEBECKER,  J.  Appellant  contends  the  court  erred 
in  directing  a  verdict  upon  all  the  issues  in  respondent's  favor, 
because  no  valid  call  was  made  for  the  unpaid  stock  subscrip- 
tions, and  because  his  claim  for  a  setoff  was  denied.  It  is  as- 
serted that  no  by-laws  were  ever  adopted  under  the  power  ex- 
pressly given  to  the  board  of  directors  by  the  articles  of  incor- 
poration. A  set  of  by-laws  were  prepared  and  approved  at  a 
stockholders'  meeting,  which  was  held  before  the  articles  of 
incorporation  had  been  recorded.     Xo  other  by-laws  were  there- 
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after  prepared  or  formally  adopted  by  the  board  of  directors. 
It  appears,  however,  that  the  set  of  by-laws  so  prepared  were 
referred  to  and  considered  as  the  by-laws  during  the  existence 
of  the  corporation.  The  evidence  discloses  that  they  were 
treated  as  the  by-laws  of  the  corporation  at  meetings  of  the 
board  of  directors,  of  which  appellant  was  a  member  and  its 
president  from  the  time  of  the  organization  of  the  board.  The 
conduct  of  the  board  of  directors  indicates  that  they  regarded 
them  as  the  by-laws  of  the  corporation,  and  they  should  there- 
fore be  so  regarded  in  law. 

"By-laws  may  be  adopted  as  well  by  the  acts  and  conduct  of 
the  corporation  as  by  express  vote  or  adoption  in  writing,  un- 
less it  is  otherwise  provided"  :  Germania  etc.  Mining  Co.  v.  King, 
94  Wis.  439,  69  N.  W.  181,  36  L.  R.  A.  51. 

It  is  further  objected  that  the  call  for  payment  of  unpaid 
stock  subscriptions  has  no  validity,  in  that  the  proceedings  taken 
for  such  call,  under  the  by-laws,  failed  to  provide  the  notice  to 
stockholders  as  required  by  section  1754  of  the  Statutes  of  1898. 
This  question  becomes  immaterial  in  the  case,  since  we  are 
persuaded  that  it  abundantly  appears  appellant  must  be  bound 
by  the  action  of  the  corporation  in  making  this  call  on  stock 
subscriptions.  He  was  a  stockholder  from  the  time  of  the  or- 
ganization of  the  corporation,  and  a  member  of  the  ^^^  board 
of  directors  and  acted  as  its  president  from  the  time  of  its  or- 
ganization to  the  commencement  of  this  action.  He  partici- 
pated in  making  five  calls  for  stock  subscription  witliout  objec- 
tion under  a  like  resolution  and  notice  to  stockholders  before 
this  one  of  January  18,  1899.  He  took  part  in  the  proceedings 
of  the  board  of  directors  in  making  this  call  by  resolution  and 
prescribing  the  notice  to  be  given.  He  received  printed  notice 
thereof,  accompanied  by  a  copy  of  tlie  resolution.  He  attended 
a  meeting  of  the  board  of  stockholders  February  8,  1S99,  at 
which  the  call  was  ratified,  and  a  like  meeting  at  which  payment 
under  this  call  -was  extended  to  December  15,  1S99.  He  made 
no  objections  at  any  of  these  times  that  tlie  call  was  irregular  or 
illegal,  but  assented  to  the  proceedings  taken  in  reUition  tlieix^to. 
He  made,  executed,  and  delivered  his  promissory  notes  to  the 
secretary  payable  December  15,  1899,  for  the  amount  duo  from 
him  on  his  stock  under  this  call,  and  acted  as  president  of  the 
meeting  of  the  directors  May  21,  1900,  when  the  board,  by  reso- 
lution, voted  to  apply  the  two  hundred  and  fifty  dollars  ad- 
vanced by  him  as  counsel  fees  for  the  corporation  on  the  unpaid 
portion  of  his  stock  subscription.     Appellant's  participation  in 
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all  of  these  proceedings  as  stockholder,  director,  and  officer  of 
the  board  all'ords  ample  ground  for  an  ell'ective  waiver  of  any 
irregularity  in  the  call  and  notice  thereof,  and  estops  him  from 
raising  any  objection  as  to  their  validity. 

"A  subscriber  of  stock  may,  by  his  acts  or  express  agreement, 
waive  a  call  itself,  or  informalities  in  its  making,  or  notice  there- 
of": Kansas  City  Hotel  Co.  v.  Harris,  51  Mo.  464:;  Stone  v. 
Great  AVestern  0.  Co.,  41  111.  85;  Danbury  etc.  Ey.  Co.  v.  Wil- 
son, 22  Conn.  435;  W^isconsin  Eiver  Lumber  Co.  v.  Walker,  48 
Wis.  614,  4  X.  W.  803;  State  Bank  B.  Co.  v.  Pierce,  92  Iowa, 
668,  61  K  W.  426;  Cook  on  Corporations,  sec.  120.  Such 
waiver  and  estoppel  have  heen  held  binding  on  a  stockholder 
in  case  of  informalities  under  statutory  requirements  in  making 
^'^''  calls  and  giving  notice  thereof :  Williamette  F.  Co.  v.  Stan- 
mis,  4  Or.  261. 

It  is  further  argued  that  the  court  erred  in  not  awarding 
judgment  allowing  appellant  credit  for  the  sum  of  three  hun- 
dred and  fifty  dollars,  with  interest,  by  way  of  setoff  to  any 
amount  due  from  him  to  the  respondent.  The  appellant,  as 
president,  employed  counsel  on  May  19,  1900,  to  represent  the 
corporation  in  litigation  then  threatened,  before  action  was  actu- 
ally taken  to  declare  the  corporation  insolvent  and  for  the  ap- 
pointment of  a  receiver.  He  paid  tliem  tlie  sum  of  two  hundred 
and  fifty  dollars  counsel  fee  upon  the  ground  that  it  could  not 
be  procured  from  the  treasurer,  and  tliat  no  other  funds  were 
availalile  for  that  purpose.  At  a  meeting  of  the  board  of  di- 
rectors May  21st  following,  this  employment  of  counsel,  and  the 
sum  advanced  by  him,  were,  by  resolution  of  the  board,  directed 
to  be  api)li('d  as  a  payment  on  his  unpaid  stock  subscription. 
The  services  performed  by  counsel  under  tliis  retainer  appear  to 
have  been  exclusively  for  tlie  bonoFit  of  the  corporation.  Re- 
spondent tliereafter  advanced  an  additional  sum  of  one  hundred 
doHars  for  services  of  counsel  in  the  said  litigation.  It  seems 
that  the  money  so  advanced  and  paid  l)y  a])pellant  for  counsel 
fees  was,  under  the  facts,  a  proper  credit  to  be  applied  on  liis 
unpaid  stock  suliscription,  and  should  })e  allowed  as  a  sctolT  in 
his  favor  in  tliis  action.  Under  the  ruling  of  the  court,  such  a 
setoff  was  erroneously  denied.  For  such  error  tlie  judgment 
must  be  reversed  and  a  new  trial  ordered.  This  result  makes 
any  further  discussion  unnecessary. 

By  the  Court.     Judgment  reversed  and  a  new  trial  ordered. 
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By-laws  of  a  Corporation  need  not  be  in  writing.  They  may  be 
adopted  as  well  by  the  company's  conduct,  and  the  acts  and  conduct 
of  its  officers,  as  by  an  express  vote  or  an  adoption  in  a  meeting: 
Bank  of  Holly  Springs  v.  Pinson  58  Miss.  421,  38  Am.  Rep.  330.  See, 
in  this  connection,  Durkee  v.  People,  155  111.  345,  46  Am.  St,  Eep.  340, 
40  N.  E.  626. 

A  StockhoMer  may  waive  irregularities  in  the  making  of  a  call 
or  assessment,  or  be  estopped  to  contest  its  legality:  Bucksport  etc. 
R.  R.  Co,  V,  Buck,  68  Me.  81;  Macon  etc.  R.  R.  Co.  v.  Vason,  57  Ga. 
314;  Danbury  etc.  R.  R.  Co.  v.  Wilson,  22  Conn.  435;  Hambleton  v. 
Glenn,  72  Md.  351,  20  Atl.  121;  Willamette  Freighting  Co.  v.  Stannus, 
4  Or.  261.  And  irregularities  in  calling  a  corporate  meeting  may  be 
waived  by  stockholders:  Benbow  v.  Cook,  115  N.  C,  324,  44  Am.  St. 
Rep.  454,  20  S,  E.  453. 


DALY  V.    MILWAUKEE    ELECTRIC    RAILWAY    AND 
LIGHT  COMPANY. 

[119  Wis.  398,  96  N,  W.  832.] 

A  STREET  RAILWAY  Corporation  Running  Cars  on  a  Public 
Street  without  authority  and  in  violation  of  law,  though  without 
negligence,  is  liable  to  a  traveler  for  injuries  sustained  by  him  on 
such  street  from  such  cars.     (p.  894.) 

Action  by  an  infant  eight  years  of  age  to  recover  for  injuries 
sustained  by  being  run  over  by  a  freight  train  of  the  defendant 
at  the  crossing  of  public  streets  in  tlie  city  of  ^Filwaukee.  A 
demurrer  to  the  comphiint  was  overruled,  and  the  defendant  ap- 
pealed. 

Spooner  &  Rosencrantz,  for  the  appellant. 

Winkler.  Flanders,  Smith,  Bottum  &  Vilas,  for  the  respond- 
ent. 

4«o  CASSODAY,  C.  J.  Counsel  for  the  defendant  contend 
that  the  complaint  fails  to  state  a  cause  of  action  because  it  does 
not  specifically  allege  any  negligence  of  the  defendant  in  oper- 
ating the  train  or  in  the  construction  of  tlie  cars  or  the  track 
or  otherwise.  It  does  allege  that  the  defendant  was  only  au- 
thorized to  use  its  tracks  and  railway  for  transporting  pas-en- 
gcrs.  Had  the  injury  resulted  from  the  use  of  such  passenger 
cars,  there  might  have  been  some  force  in  the  objection:  Chi- 
cago etc.  R.  li.  Co.  V.  Loeb,  118  111.  203,  59  Am.  Ticp.  3  41,  8 
N,  E.  4G0;  Randle  v.  Racific  R.  R.,  Go  :\[o.  325.  But  tlie  grava- 
men of  the  complaint  is  that  the  plaintiff  was  injured  by  reason 
of  the  defendant  running  freight-cars  upon  its  tracks  without 
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authority  and  in  violation  of  law.  The  question  whether  an 
indictment  would  lie  at  common  law  against  a  corporation  for 
a  misfeasance  was  answered  in  the  affirmative  by  the  queen's 
bench  many  years  ago:  Queen  v.  Great  North  of  England  Ry. 
Co.,  8  Q.  B.  315,  325.  In  that  case  it  was  said  by  Lord  Dcnman, 
C.  J.,  that  "a  corporation  ....  may  be  guilty  as  a  body  cor- 
porate of  commanding  acts  to  be  done  to  the  nuisance  of  the 
community  at  large" :  Queen  v.  Great  North  of  England  Ry. 
Co.,  9  Q.  B.  326.  Thus,  it  has  been  held  in  Massachusetts  that 
"a  railroad  laid  out  over  and  along  a  highway  in  such  a  manner 
as  to  obstruct  it,  without  express  statute  authority  or  necessary 
implication,  is  liable  to  indictment  as  a  nuisance":  Common- 
wealth V.  Old  Colony  etc.  R.  R.  Co.,  14  Gray,  93.  See,  also. 
State  V.  Troy -etc.  R.  R.  Co.,  57  Vt.  144;  Evans  v.  Chicago  Ry. 
Co.,  86  Wis.  597,  603,  39  Am.  St.  Rep.  908,  57  N.  W.  354.  So 
it  is  well  settled  that  if  an  individual,  without  fault  on  his  part, 
suffers  special  damage  by  any  unlawful  '*^^  act  in  obstructing 
a  highway,  he  has  a  right  of  action  therefor,  although  the  party 
doing  the  act  is  also  liable  to  an  indictment  for  the  same :  Thayer 
V.  Boston,  19  Pick.  514,  31  Am.  Dec.  159;  Zettel  v.  West  Bend, 
79  Wis.  316,  319,  24  Am.  St.  Rep.  715,  48  N.  W.  379,  and  cases 
there  cited.  Thus  it  has  been  held  in  New  York  that  "the  con- 
struction and  maintenance  of  a  street  railway  by  any  individual 
or  association  of  individuals  without  legislative  authority  is  a 
public  nuisance,  and  subjects  those  maintaining  it  to  a  private 
action  in  favor  of  any  person  sustaining  special  injury  there- 
from": Fanning  v.  Osborne,  102  N.  Y.  441,  7  N.  E.  307.  To 
the  same  cfTect,  Beekman  v.  Third  Ave.  R.  R.  Co.,  153  N".  Y. 
144,  152,  47  X.  E.  277;  Stamford  v.  Stamford  Horse  Ry.  Co., 
56  Conn.  381,  15  Atl.  749,  1  L.  R.  A.  375;  Wellcome  v.  Leeds, 
51  Me.  313,  315.  To  the  extent  that  the  defendant  exceeded  its 
authority  by  running  freight-cars  over  its  tracks  without  legis- 
lative permission,  express  or  implied,  it  must  be  regarded  as 
acting  in  violation  of  law,  and  hence  answerable  accordingly. 
This  has,  in  effect,  been  repeatedly  held  by  tliis  court :  p]vans  v. 
Chicago  etc.  Ry.  Co.,  86  Wis.  597,^  603,  39  Am.  St.  Rep.  908,  57 
N.  W.  354;  Linden  Land  Co.  v.  ]\Iilwaukee  El.  Ry.  etc.  Co.,  107 
Wis.  493,  513,  83  N.  W.  851;  Allen  v.  Clausen,  114  Wis.  244, 
90  X.  W.  181.  Thus  it  is  stated  by  a  standard  text-writer  that 
"for  personal  injuries  sustained  by  a  person  by  reason  of  any 
nuisance  in  a  highway,  or  injuries  thereby  inflicted  upon  his 
team  or  property,  the  person  creating  the  nuisance,  as  well  as 
the  person  maintaining  it,  is  always  liable  in  a  civil  action,  if 


Aug.    1903.]  BURNHAil   V.   BURNHAM.  895 

the  person  injured  was  in  the  exercise  of  ordinary  care  when 
the  injury  was  inflicted ;  and  no  degree  of  care  on  the  part  of  the 
person  erecting  or  maintaining  the  nuisance  will  exempt  him 
from  liability" :  2  Wood  on  Nuisances,  3d  ed.,  sec.  703. 

The  theory  is  that,  the  act  being  wrongful,  the  party  doing 
it  is  answerable  for  all  the  consequences  that  flow  therefrom 
to  a  person  who  is  not  chargeable  with  negligence  by  reason 
of  which  the  injury  is  inflicted :  2  Wood  on  Nuisances,  3d  ed., 
sec,  703.  The  allegations  of  the  '**'^  complaint,  if  true,  are 
sufficient  to  authorize  a  jury  to  find  that  the  plaintiff's  injuries 
were  without  fault  on  his  part,  and  were  actually  caused  by  the 
running  of  the  freight-cars  on  the  defendant's  tracks  in  violation 
of  law;  and  hence  the  complaint  states  a  cause  of  action. 

By  the  Court.     The  order  of  the  circuit  court  is  affirmed. 


A  Railroad  constructed  without  authority  of  law  in  a  public  high- 
way has  been  held  to  be  a  nuisance:  Attorney  General  v.  Morris  etc. 
E.  F.  Co.,  19  N.  J.  Eq.  38Q;  People  v.  New  York  etc.  E.  E.  Co.,  26 
How.  Pr.  44,  45  Barb.  73;  Commonwealth  v.  Erie  etc.  E.  E.  Co.,  27 
Pa.  St.  339,  67  Am.  Dec.  471.  See,  also,  Eogers  v.  Philn.delphia  Trac- 
tion Co.,  182  Pa.  St,  473,  61  Am.  St.  Eep,  716,  38  Atl.  309.  And  the 
nonperformance  by  a  railroad  company  of  a  duty  commanded  by 
statute  has  been  held  negligence  as  a  conclusion  of  law:  Chicago  etc. 
E.  E.  Co.  V.  Mochell,  193  111.  208,  86  Am.  St.  Eep.  318,  61  N.  E.  1028, 
See,  too,  Kilpatrick  v.  Grand  Trunk  Ey.  Co.,  74  Vt.  288.  93  Am.  St. 
Eep.  887,  52  Atl.  531;  note  to  Houston  etc.  Ey.  Co.  v.  De  Walt,  97 
Am,  St,  Eep,  891. 


BURNHAM  V.  BURNHAM. 

[119  Wis,  509,  97  N.  W,  176,] 

FEAUD^Evidence  Required  to  Prove, — Where  relief  is  sought 
on  the  ground  that  a  conveyance  was  procured  by  fraud  in  obtaining 
it  from  the  defendant  when  he  was  incapable  of  comprehending  and 
transacting  his  business,  on  the  ground  of  mental  inipainuent  due 
to  the  excessive  use  of  intoxicating  liquors,  the  fraud  must  be  proved 
by  clear  and  satisfactory  evidence  leaving  no  substantial  doubt, 
(p,  897.) 

A  PERSON  Addicted  to  the  Habitual  and  Excessive  Use  of 
Intoxicating  Liquors  is  not  Incompetent  to  enter  into  contracts  and 
convey  property,  unless  it  appears  tliat  actual  intoxication  dethroned 
his  reason,  or  that  his  understanding  was  so  impaired  as  to  render  him 
mentally  unsound  when  the  act  was  performed,     (pp.  897,  898.) 

ATTORNEY  AKD  CLIENT. — A  husband  cannot  escape  from 
a  conveyance  or  agreement  in  favor  of  his  wife,  on  tlie  ground  that 
the  attorneys  who  acted  for  her  in  the  transaction  fraudulently  repre- 
sented to  liim  that  they  were  acting  for  him,  and  that  he  relied  on 
them  to  protect  his  interests,  where  it  appears  that  such  attorneys 
had  at  times  acted  for  him,  that  he  was  informed  that  they  were  act- 
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ing  for  his  wife  prior  to  his  making  the  settlement  with  her,  and  he 
in  fact  fully  understood  all  the  terms  of  such  settlement  before  ex- 
ecuting it,     (p.  898.) 

CONSPIRACY  to  Cheat  and  Defraud. — A  finding  that  the  de- 
fendant entered  into  a  conspiracy  to  cheat  and  defraud  plaintiff  of 
his  property  cannot  be  sustained  if  it  appears  that  he  was  capable 
of  transacting  and  comprehending  his  business  and  affairs,     (p.  899.) 

CONTRACT  Procured  by  Fraud,  Ratification  of. — If  a  plaintiff 
claims  that  a  contract  and  conveyance  were  procured  by  fraud,  still 
if  it  appears  that  he  had  taken  counsel,  insisted  on  having  certain 
terms  of  the  agreement  carried  out,  and  treated  the  whole  matter  in 
controversy  as  satisfactorily  arranged,  he  must  be  deemed  to  have 
irrevocably  ratified  such  contract  and  conveyance,  although  it  be 
assumed  that  he  was  induced  to  make  them  through  the  wrong  of 
another,     (pp.    899,   900.) 

Suit  to  annul  a  conveyance  made  by  the  plaintiff  to  his  wife 
and  a  mortga,£re  given  by  tliem  to  her  codefendants,  D.  G.  Eogers 
and  Charles  D.  Mann.  The  plaintiff  and  his  wife  married  in 
1894,  and  had  various  departures  and  reunions  up  to  February, 
1901.  In  January  of  that  year,  they  were  living  separate,  but 
she  took  steps  with  a  view  of  securing  a  settlement,  and  failing 
in  that,  a  divorce.  She  employed  her  codefendants,  who  were 
attorneys  at  law,  and  on  February  Gth,  with  their  aid,  a  settle- 
ment was  procured,  as  a  result  of  which  matrimonial  relations 
between  husband  and  wife  were  resumed,  and  he  executed  to  lier 
a  conveyance  of  tlie  undivided  one-half  of  certain  real  property, 
l)oth  agreeing  to  execute  a  mortgage  on  sucli  property  in  a  sum 
not  in  excess  of  forty-six  tliousand  dollars,  to  secure  his  exist- 
ing indebtedness.  Tbcy  negotiated  a  loan  for  that  aiuount  and 
executed  the  mortgage  to  secure  it.  Subsequently  they  united  in 
a  mortgage  to  the  attorneys  to  secure  the  amount  due  for  their 
ser\'ices.  Decree  granting  the  relief  jjraycd  for,  and  the  de- 
fendants appealed. 

W.  J.  Turner,  Rogers  &  ]\lann  and  ]\Iiller,  Xoyes  &  Miller, 
for  the  appellants. 

Fiel)ing  &  Killilca,   for  the  respondent. 

^12  SIEBKCKER,  J.  This  action  is  brought  to  sot  aside  a 
certain  contract  and  deed  which  it  is  alleged  defendants  ]u'o- 
curcd  from  plaintiff  by  fraud,  when  he  was  incapable  of  com- 
prehending and  transacting  his  business,  on  account  of  mental 
impairment  induced  by  the  excessive  use  of  intoxicating  liquors. 
Many  errors  are  assigned  upon  the  ground  that  the  fmdings  of 
fact  by  the  trial  court  are  not  su])portcd  by  the  evidence.  This 
is  a  case  wherein  relief  is  sought  for  a  fraud  in  fact,  which  it  is 


Aug.    1903.]  BURNHAM  V.   BURNHAM.  897 

alleged  infected  the  transaction  and  rendered  it  voidable  in  law. 
In  such  cases  the  fraud  must  be  proven  by  clear  and  satisfactory 
evidence. 

"Solemnly  executed  instruments  are  not  to  be  set  aside  or 
reformed  except  on  evidence  sufficient  to  establish  mistake  '^^^ 
or  fraud  so  clearly  as  to  leave  no  substantial  doubt" :  Baumann 
v.  Lupinski,  108  Wis.  451,  84  N.  W.  836;  Lavassar  v.  Wash- 
burne,  50  Wis.  200,  6  N.  W.  516,  and  cases  cited;  Fillingham  v. 
Nichols,  108  Wis.  49,  84  N.  W.  15. 

After  a  careful  examination  and  scrutiny  of  the  evidence,  we 
come  to  the  several  inquiries  presented  on  this  appeal : 

1.  Did  the  court  err  in  finding  that  the  plaintiff  had  been 
so  excessively  addicted  to  the  use  of  intoxicating  liquors  that 
his  mind  and  memory  were  impaired  to  an  extent  which  made 
him  unable  to  fully  comprehend  his  business  affairs?  Much 
evidence  was  adduced  upon  this  inquiry  by  both  parties.  It  is 
shown  that  plaintiff  had  been  addicted  to  the  excessive  use  of 
intoxicating  liquors  for  a  number  of  years  before  the  contract 
and  deed  in  question  were  executed  and  that  such  excesses  had 
produced  attacks  of  sickness  of  body  and  mind,  incapacitating 
him  at  such  times  from  transacting  business.  The  evidence  also 
shows  that,  when  not  sick  and  free  from  intoxication,  he  pos- 
sessed his  mental  faculties  and  understood,  comprehended 
and  attended  to  his  business  affairs.  At  such  times  his  con- 
duct pertaining  to  his  personal  and  business  affairs  was 
characterized  by  intelligence,  understanding,  and  common 
sense,  and  he  assumed  to  manage  his  business  without  the  aid 
of  others  or  reliance  on  their  judgment.  The  evidence  tends  to 
ehow  that  plaintiff  was  actually  intoxicated  at  the  first  inter- 
view between  the  parties,  which  occurred  several  days  prior  to 
February  6th,  the  date  of  the  contract  and  deed.  All  negotia- 
tions were  postponed,  and  resumed  a  few  days  thereafter,  wlien 
plaintiff  appeared  perfectly  natural  and  free  from  intoxication. 
His  testimony  indicates  tliat  he  fully  understood  tlie  nature, 
import  and  importance  of  the  settlement  witli  liis  wife,  and  tliat 
he  remembered  the  details  thereof  with  considerable  accuracy. 
We  are  persuaded  that  the  evidence  clearly  estaljlislics  that 
plaintiff  was  free  from  intoxication  when  the  settlement  was  nego- 
tiated ^^■*  and  the  deed  was  executed  and  delivered ;  that  he 
fully  understood  the  nature  and  import  of  the  transaction,  and 
was  competent  to  make  a  contract. 

A  person  addicted  to  the  habitual  and  excessive  use  of  intox- 
icating liquor  is  not  incompetent  to  enter  into  contracts  and 
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convey  property,  unless  it  appears  that  actual  intoxication  de- 
throned his  reason,  or  that  his  understanding  was  so  impaired  as 
to  render  him  mentally  unsound  when  the  act  was  performed : 
Johnson  v.  Harmon,  94  U.  S.  371,  34  L.  ed.  271;  Van  Wyck 
V.  Brasher,  81  N.  Y.  260;  Reinskopf  v.  Eogge,  37  Ind.  207. 

2.  Error  is  also  assigned  upon  tlie  finding  of  the  trial  court 
that  defendants,  Eogers  &  Mann,  fraudulently  represented  to 
plaintiff  that  they  were  acting  as  his  attorneys  in  negotiating 
this  settlement,  and  that  he  relied  upon  them  to  protect  his 
interests  and  legal  rights.  In  support  of  this  finding,  it  is 
argued  that  Mr.  Eogers  is  shown  by  the  evidence  to  have  been 
the  attorney  and  counselor  of  members  of  the  Burnham  family 
for  many  years;  that  he  settled  the  father's  estate;  that  the 
firm  of  Eogers  &  Mann  had  for  years  been  attorneys  for  plain- 
tiff in  various  matters  and  was  so  employed  at  the  time  of  these 
negotiations.  True  they  had  been  attorneys  for  him  at  various 
times,  and  as  such  represented  him  on  dift'ercnt  occasions.  Tlie 
proof,  however,  discloses  nothing  which  tends  to  show  they  were 
generally  retained  as  his  attorneys  for  his  legal  business.  The 
evidence  on  this  subject  shows  that  whenever  he  desired  their 
services  he  specifically  employed  them.  It  is  without  dispute 
that  they  were  not  employed  by  him  as  attorneys  in  litigation 
with  his  wife  at  former  times,  and  that  he  had  at  various  times 
employed  other  counsel  to  attend  to  legal  matters  for  him.  In 
a  letter  written  to  him  on  January  19,  1901,  he  was  informed 
by  them  that  they  had  been  retained  by  Mrs.  Burnliam  to  secure 
a  possible  settlement  with  him,  and,  if  not  successful,  that  she 
would  commence  action.  We  cannot  perceive  how  plaintiff, 
'^^^  under  such  circumstances,  could  be  deceived  or  misled  on 
the  subject  of  their  acting  as  attorneys  for  'Mrs.  Burnham.  The 
evidence  fails  to  show  that  Eogers  &  ^lann  were  plaintiff's  at- 
torneys in  any  matter  pending  at  the  time  of  the  settlement. 
It  is  insisted,  however,  that  Mr.  Eogers  led  him  to  believe  that 
they  would  protect  his  legal  rights  and  interests,  and  that  he 
relied  thereon.  The  specific  proof  relied  on  to  su])jiort  this 
contention  is  the  evidence  of  plaintiff  that  Mr.  Eogers  so  stated 
to  him,  and  an  inference  from  a  statement  said  to  have  been 
made  by  Mr.  Eogers  to  plaintiff's  brothers  while  negotiations 
were  progressing.  This  is  denied  by  ]\[r.  Eogers  and  by  ]\Irs. 
Burnham  and  Mr.  IMann,  who  were  present  at  the  interview. 
It  also  ap})ear3  that  the  negotiations  were  conducted  by  Mr. 
;Mann  in  his  separate  office,  and  that  plaintiff  suggested  and 
insisted  that   certain  terms   and   conditions   for  his  protection 
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and  interest  be  inserted  as  stipulations  of  the  settlement,  be- 
fore he  assented  to  execute  the  written  instruments.  After 
the  settlement  he  asserted  that  he  fully  understood  its  terms, 
and  that  it  complied  with  his  intention  and  understanding  in 
settling  all  controversies  between  himself  and  wife.  In  the 
light  of  all  these  facts  and  circumstances,  plaintiff  must  be 
held  to  have  exercised  a  reasonable  amount  of  intelligence  and 
judgment.  His  claim  that  he  was  misled  by  Mr.  Rogers  to 
rely  upon  him  as  his  attorney  is  clearly  without  foundation. 
The  evidence  fails  to  furnish  any  reasonable  basis  for  holding 
that  any  deception  or  undue  influence  was  used  to  deceive  or 
mislead  him. 

3.  Further  error  is  assigned  upon  the  finding  that  the  de- 
fendants entered  into  a  conspiracy  to  cheat  and  defraud  plain- 
tiff of  his  property.  Having  found  that  plaintiff  fully  com- 
prehended and  was  capable  of  transacting  his  business  affairs, 
and  that  the  evidence  fails  to  show  that  he  was  misled  into 
the  belief  that  Messrs.  Eogers  &  Mann  were  acting  as  his  at- 
torneys in  the  matter,  and  that  he  was  informed  tliat  they 
were  acting  as  the  attorneys  of  Mrs.  Burnham,  no  ^^^  grounds 
remain  for  asserting  that  she  and  her  attorneys  had  conspired 
to  cheat  and  defraud  him  out  of  his  property. 

4.  Defendants  contend  that  the  court  erred  in  refusing  to 
find,  as  requested  by  them,  that  plaintiff  had  ratified  the  agree- 
ment and  deed.  It  is  not  seriously  contested  but  that  plain- 
tiff, by  acts,  conduct,  and  declaration,  expressed  his  approval 
of  the  settlement  between  February  G  and  May  21,  li'Ol,  tlie 
day  when  he  and  Mrs.  Burnham  executed  the  mortgage  to 
secure  a  loan  of  forty-six  thousand  doUars,  under  the  settle- 
ment, to  pay  his  debts.  It  appears  that  he  had  taken  counsel 
pertaining  to  the  very  question  litigated  upon  this  trial  some 
time  before  this  mortgage  was  executed,  yet  he  insisted  on 
having  the  mortgage  made  under  the  agreement,  and  it  was  s^o 
made.  It  appears  that  during  the  montbs  of  February,  ]\Iareh, 
April,  and  ]\Iay  he  fully  understood  the  terms  of  this  settle- 
ment, and  that  he  treated  the  matter  as  satisfactorily  arranged 
and  concluded.  Had  the  agreement  been  infected  with  any 
legal  wrong,  these  acts  would  have  purged  it.  and  he  wouKl 
be  deemed  to  have  adopted  and  reallirmed  the  settlement  as 
originally  made.  A  party  to  a  contract,  complaining  that  he 
was  induced  to  make  it  through  the  wrong  of  another,  cannot 
assert  its  invalidity,  and  at  the  same  time  insist  that  it  be 
carried    out  and    performed.     Under  such    circumstances,  in- 
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sistence  on  performance  is  an  affirmance  and  adoption  of  the 
agreement,  and  a  waiver  of  any  right  to  revoke  and  annul  it: 
Story's  Equity,  sec.  1551;  Grymes  v.  Sanders,  93  U.  S.  55,  23 
L.  ed.  798;  Conrow  v.  Little,  115  N.  Y.  387,  22  N".  E.  346,  5 
L.  E.  A.  693;  Pence  v.  Langdon,  99  U.  S.  578,  25  L.  ed.  420; 
Holier  V.  Tuska,  87  N.  Y.  166. 

We  must  hold  that  the  findings  of  the  trial  court  upon  the 
main  issues  above  specified  are  contrary  to  the  clear  prepon- 
derance of  the  evidence,  and  therefore  erroneous. 

By  the  Court.  Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  dismissing  the  complaint, 
the  judgment  in  this  court  to  that  effect  to  be  entered  as  of 
the  time  the  cause  was  submitted,  to  wit,  October  21,  1903. 

A  Drunkard  is  not  an  incompetent,  like  an  idiot,  or  one  generally 
insane.  Ilis  incompetency  can  be  established  only  by  showin^f  that 
at  the  time  of  the  act  in  question  his  understanding  was  clouded 
or  his  reason  dethroned  by  actual  intoxication:  Wright  v  Fisher 
65  Mich.  279,  8  Am.  St.  Ke'p.  886,  32  N.  W.  605.  As  to  whether  the 
contracts  of  an  intoxicated  person  are  void  or  voidable,  see  Loftis 
V.  Marshall,  134  Cal.  394,  66  Pac.  571,  86  Am.  St.  Eep.  286,  and  cases 
cited  in  the  cross-reference  note  thereto;  Cooney  v.  Lincoln,  21  E.  I. 
246,  79  Am.  St.  Eep.  799,  42  Atl.  867. 


MEYEE  V.  HAFEMEISTEE. 

[119  Wis.  539,  97  X.  W.  165.] 

PAYMENT — Evidence  Sufficient  to  Establish.— An  instruction 
to  a  jury  that  a  defendant  alleging  payment  must  establish  it  by 
clear  and  satisfactory  evidence  is  erroneous  and  prejudicial.  It  is 
sufficient  that  such  allegation  be  established  by  a  fair  preponderance 
of  the  evidence,     (p.  902.) 

TEIAL  BY  JURY — Reversal  for  Conflicting  Instructions. — An 
instruction  that  the  plea  of  payment  must  be  established  by  clear 
and  satisfactory  evidence  is  not  rendered  harmless  by  another  in- 
struction that  such  plea  must  be  established  by  a  fair  preponderance 
of  the  evidence.  The  appellate  court  cannot  know  by  wliich  instruc- 
tion the  jury  were   controlled,     (p.  902.) 

EVIDENCE — Transactions  of  Deceased  Agent. — Under  the 
statutes  of  Wisconsin  a  defendant  will  not  be  permitted  to  testify 
to  conversations  between  himself  and  an  agent  of  the  plaintiff  who 
died  prior  to  the  trial,     (p.  902.) 

EVIDENCE — Cross-examination. — Where  the  question  before 
the  jury  was  whether  a  mortgage  had  been  received  in  satisfaction 
of  certain  pre-existing  indebtedness,  the  defendant,  in  cross-examin- 
ino-  the  plaintiff,  should  be  permitted  to  question  him  concerning  al] 
the  negotiations  and  conversations  respecting  payment  and  aatisfac- 
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tion  of  such  indebtedness  and  what  took  place  when  the  securities 
and  property  were  deposited  with  and  conveyed  to  the  plaintiff, 
(pp.  902,  903.) 

Action  to  recover  a  balance  claimed  to  be  due  the  plaintiff 
on  a  judgment  against  the  defendant  and  others.  The  judg- 
ment amounted  to  thirteen  thousand  one  hundred  and  fifty-two 
and  ninety-three  one-hundredtlis  dollars,  and  it  was  conceded 
that  a  mortgage  had  been  given  to  the  plaintiff  for  thirteen 
thousand  dollars,  and  the  question  was  whether  it  had  been 
accepted  in  full  satisfaction.  Judgment  for  the  plaintiff  after 
a  trial  before  a  jury.     The  defendant  appealed. 

Doerfler,  McElroy  &  Eschweiler,  for  the  appellant. 

Miller,  Noyes  &  Miller,  for  the  respondent. 

^4»  SIEBECKER,  J.  Defendant  contends  that  the  circuit 
court  committed  error  in  instructing  the  jury  upon  the  rule  of 
the  burden  of  proof  applicable  to  the  defense  of  payment.  The, 
court  instructed  the  jury  at  length  upon  the  burden  of  proof 
and  the  preponderance  of  evidence.  The  following  instructiort. 
was  given  as  bearing  on  the  defense  of  payment:  "The  burdeii 
of  showing  the  thirteen  thousand  dollar  mortgage  given  by 
the  defendant  to  the  plaintiff  as  trustee  was  a  payment  in  full 
of  the  entire  amount  due  under  the  judgment  against  the  de- 
fendant is  upon  the  defendant,  and  he  must  satisfy  you  by  a 
fair  preponderance  of  the  evidence  that  the  giving  and  accept- 
ance of  such  mortgage  constituted  a  payment  in  full  of  the 
one  hundred  and  fifty-two  dollars  and  sixty-three  cents  sued 
for  in  this  action." 

^^^  The  court  then  instructed  the  jury  in  what  issues  the 
burden  of  proof  rested  on  the  plaintiff,  and  that  it  devolved  on 
him  to  establish  his  case  by  a  fair  preponderance  of  the  evi- 
dence. The  court,  however,  did  not  submit  the  case  upon  these 
instructions,  which  directed  the  jurors'  attention  to  the  rules  of 
law  upon  this  subject,  but  proceeded  furtlier  to  inform  the  jury 
as  to  the  burden  resting  upon  defendant  to  establish  his  claim 
of  payment,  in  the  following  language:  "The  burden  of  proof  is 
on  the  defendant  herein  as  to  all  the  material  facts  necessary  to 
sustain  his  contention  that  he  has  satisfied  and  paid  the  same, 
and  it  is  incumbent  upon  the  defendant  to  establish  those  al- 
legations by  clear  and  satisfactory  evidence." 

The  first  instruction  above  referred  to  correctly  cliarges  that 
the  burden  was  on  the  defendant  to  establish  payment  of  plain- 
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tiff's  claim  and  that  the  fact  of  payment  must  be  established 
"by  a  fair  preponderance  of  the  evidence";  but  the  instruc- 
tion which  followed  on  the  subject  modified  this  rule  in  a  ma- 
terial respect,  in  that  it  informed  the  jury  that  it  was  incum- 
bent on  the  defendant  to  establish  the  fact  of  payment  "by  clear 
and  satisfactory  evidence/'  which  negatives  the  idea  that  a 
mere  preponderance  of  evidence  is  sufficient  to  warrant  the  jury 
in  finding  that  payment  was  made  as  claimed.  The  last  in- 
struction given  informed  the  jury  that  the  fact  of  payment  must 
be  shown  by  evidence  establishing  it  to  a  higher  degree  of  cer- 
tainty than  its  mere  preponderance.  It  is  argued,  though  this 
rule  be  erroneous,  it  should  not  be  held  prejudicial,  because  the 
court  also  instructed  the  jury  correctly  upon  the  subject.  But 
what  rule  did  the  jury  follow?  It  is  fully  as  probable  they 
followed  the  one  rule  as  the  other  in  their  determination  of  the 
issues.  They  found  payment  was  not  established  as  alleged  by 
defendant.  This  may  have  resulted  because  they  believed  the 
proof  failed  to  show  payment  to  that  degree  of  certainty  as  de- 
fined and  required  by  the  last  instruction,  though  believing  that 
the  ^**^  weight  of  the  evidence  adduced  preponderated  in  de- 
fendant's favor.  Since  the  instructions  may  have  prejudiced 
the  defendant  upon  this  issue,  it  must  be  held  to  constitute  re- 
versible error. 

Numerous  errors  are  assigned  upon  the  court's  rulings  on 
objections  as  to  the  admission  and  rejection  of  t-estimony.  An 
exception  is  argued  upon  the  ruling  excluding  any  conversa- 
tion between  defendant  and  plaintiff's  attorney  George  II.  Wahl, 
who,  it  appeared,  was  deceased,  upon  the  ground  that  defend- 
ant was  not  competent  to  estul)lish  any  transaction  with  plain- 
tiff's deceased  agent.  Xo  evidence  had  been  offered  by  plain- 
tiff concerning  the  transactions  between  the  deceased  and  de- 
fendant, to  remove  the  bar  of  the  statute  covering  the  subject. 
This  precluded  defendant  from  giving  any  such  conversation 
when  objected  to  by  the  adverse  party.  We  perceive  no  error  in 
the  ruling. 

]\rany  of  the  exceptions  to  these  rulings  pertain  to  tlie  ex- 
clusion of  evidence  tending  to  show  tlie  nature  and  amount  of 
the  original  liability  out  of  which  this  claim  arose,  and  the 
negotiations  pertaining  to  its  payment,  and  the  insolvency  of 
]\Ir.  Krctschmar.  AVe  find  it  unnecessary  to  discuss  each  ex- 
ception in  detail,  since  a  new  trial  must  be  directed  upon  other 
grounds.  The  record,  however,  shows  that  the  trial  court  lim- 
ited  the  cross-examination   of   plaintiff  too  strictly.     The  jury 
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should  have  been  informed  of  the  facts  and  circumstances  sur- 
rounding these  negotiations,  to  give  them  a  proper  understand- 
ing of  their  significance  and  aid  them  in  properly  applying  the 
evidence  to  the  controverted  issues.  For  this  purpose,  it  was 
proper  to  elicit  from  the  plaintiff  the  negotiations  and  conversa- 
tions actually  had  with  him  concerning  the  payment  and  satis- 
faction of  the  original  judgment,  and  what  took  place  when  the 
securities  and  property  were  deposited  and  conveyed  by  him  to 
apply  on  this  liability. 

By  the  Court.     The  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


When  the  Evidence,  on  the  plea  of  payment,  is  equally  balanced,  the 
plaintiff  is  entitled  to  a  verdict:  Shulman  v.  Brantly,  50  Ala.  81. 
The  plea  of  payment,  beingr  an  affirmative  defense,  must  be  supported 
by  a  preponderance  of  the  evidence:  Perot  v.  Cooper,  17  Cclo.  80, 
S'l  Am.  St.  Eep.  258,  28  Pac.  391.  It  has  been  said  that  payment  must 
be  shown  with  reasonable  certainty:  Succession  of  Moreira,  16  La. 
Ann.  368. 

As  to  Evidence  of  Transactions  vith  Deceased  persons,  see  Mallow 
V.  Walker,  115  Towa,  238,  91  Am.  St.  Eep.  158,  88  N.  W.  452;  Minnis 
V.  Abrams,  105  Tenn.  662,  80  Am.  St.  Eep.  913,  58  S.  W.  645;  Furenes 
V.  Eide,  109  Iowa,  511,  77  Am.  St.  Eep.  545,  80  N.  W.  539;  Sloan  v. 
Hunter,  56  S.  C.  385,  76  Am.  St.  Eep.  551,  34  S.  E.  658;  Witte  v. 
Koeppen,  11  S.  Dak.  598,  74  Am.  St.  Eep.  826,  79  TST.  W.  831.  A  person 
who  makes  a  contract  with  two  partners,  together  with  the  surviving 
partner  who  was  present  when  the  contract  was  made,  is  competent 
to  testify  about  such  contract  after  the  death  of  the  other  partner: 
Vandergrif  v.  Swiuney,  158  Mo.  527,  81  Am.  St.  Eep.  325,  59  S.  W.  71. 


IN  EE  STEEIFF. 
[119  Wis.  566,  97  X.  W.  189.] 

EVIDENCE — Proving  Incompetency. — In  an  application  for 
the  appointment  of  a  guardian  for  an  adult,  it  is  proper  to  receive 
evidence  tending  to  prove  that  those  with  whom  she  resided  had, 
because  of  her  broken-down  condition,  been  able  to  keep  lior  in  sub- 
jection and  had  exercised  that  power  to  obtain  a  conveyance  of  her 
property  without   consideration,      (p.   905.) 

GUARDIAN  AND  WARD. — Tlie  power  to  appoint  a  guardian 
depends  on  the  statute,  and  cannot  be  exercised  unless  the  conditions 
prescribed  by  the  statute  exist,  though  it  may  appear  that  the  person 
for  Avhom  the  guardian  is  sought  is  not  capable  of  caring  for  his 
property  judiciously,      (p.  906.) 

GUARDIAN  AND  WARD. — It  is  not  Essential  to  Justify  the 
Appointment  of  a  Guardian  for  an  Adult  that   he  be  shown  to  be 
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insane  or  imbecile  in  the  technical  sense.  It  is  sufficient  that  he  is 
as  incapable  of  managing  his  affairs  as  if  he  were  insane,  (p.  906.) 
GUARDIAN  AND  WARD. — Mental  incompetency  of  one  to 
manage  his  property,  as  distingnished  from  insanity  in  the  ordinary 
sense,  gives  the  court  jurisdiction  to  appoint  a  guardian  of  an  adult. 
(p.  906.) 

GUARDIAN  AND  WARD.— The  Rule  of  the  English  Courts 
of  Chancery  Concerning  the  Appointment  of  a  Guardian  for  an  Adult 

is,  that  where  the  party,  though  not  absolutely  insane,  is  unable  to  act 
with  prudent  management  and  is  liable  to  be  robbed  by  anyone,  a 
guardian  should  be  appointed,     (pp.  906,  908.) 

GUARDIAN  AND  WARD — Appointment  of  Guardian  for  an 
Adult,  When  Sustainable. — The  appointment  of  a  guardian  for  an 
adult  is  proper  when  it  appears  that  she  is  of  extreme  age  and  so 
weak  in  mind  that  she  submits  to  the  will  of  others  to  the  extent 
of  depriving  herself  of  her  property  without  making  any  provision 
for  her  own  support,  and  has  no  power  to  assert  her  rights  in  her  own 
home,  nor  to  disassociate  herself  from  her  surroundings  and  obtain 
assistance  and  care  from  others,     (pp.  907,  908.) 

Application  for  the  appointment  of  a  guardian  for  IMartLa 
Streiff.  The  application  was  granted  by  the  county  court, 
after  which  the  cause  was  appealed  to  and  retried  in  the  circuit 
court,  which  found  that  she  was  about  eighty-five  years  of  age 
and  incompetent,  and  had  property  upon  which  she  resided  of 
the  value  of  about  nine  thousand  five  hundred  dollars;  that 
her  heirs  at  law  were  her  son,  Henry  Streiff,  and  her  grand- 
children, Emma  and  Albert  Fink;  that  the  son  was  a  weak- 
minded  man,  and  had  a  family  consisting  of  his  wife,  Agnes, 
and  two  children;  that  the  son  and  his  wife  had,  since  tbeir 
marriage  and  during  a  period  of  twenty  years,  lived  with  the 
mother  upon  her  property  and  been  supported  chiefly  out  of 
its  income,  doing  nothing  for  the  support  of  the  alleged  in- 
competent and  paying  nothing  for  the  use  of  her  property; 
that  the  grandchildren,  who  for  twenty  years  had  been  in  the 
habit  of  visiting  their  grandmother  and  paying  her  loving  at- 
tention, had  been  prevented  from  seeing  her  by  Henry's  wife; 
that  the  latter  was  strong-minded  and  of  violent  temper,  and 
abused  and  ill-treated  the  incompetent,  keeping  her  in  a  state 
of  fear  and  subjection,  and  the  ill-treatment  was  increased 
after  receiving  the  conveyance  of  her  property. 

Nath.  Pereles  &  Sons  and  G.  D.  Goff,  for  the  appellant. 

Kronshage  &  McGovern,  for  the  respondent. 

^^^  MARSHALL,  J.  The  main  contentions  of  appellant's 
counsel  are,  that  the  evidence  introduced,  of  which  there  was 
much,  as    to  undue  influence  by  Henry  Streiff    and    his  wife 
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*®®  to  obtain  from  appellant  the  deed  of  her  property,  and  the 
evidence  showing  ill-treatment  of  appellant,  was  incompetent; 
that  such  evidence  had  no  bearing  on  the  real  subject  for  in- 
vestigation— the  mental  competency  of  ^Martha  to  have  the 
charge  and  management  of  her  property;  that  the  findings  of 
fact  based  specifically  thereon  are  immaterial  to  the  real  sub- 
ject of  inquiry  and  should  not  and  would  not  have  been  made 
but  for  the  admission  of  such  incompetent  evidence;  and  that 
such  findings  were  the  real  basis  for  tlie  ultimate  conclusion 
of  fact  that  Martha  Streiff  was  mentally  incompetent  as  al- 
leged in  the  petition. 

We  are  unable  to  agree  with  counsel.  That  Martha  StreifP, 
by  reason  of  mental  weakness  produced  by  old  age  and  her  in- 
firmities, required  tender  care  from  others  at  all  times;  that 
those  with  whom  she  resided,  because  of  her  broken-down  con- 
dition, were  able  to  keep  her  in  a  state  of  subjection  to  their 
will;  that  they  exercised  their  power  in  that  regard;  that  they 
kept  her  relatives  from  her  and  ill-treated  her  in  many  ways; 
that  she  was  too  weak  and  infirm  to  protect  herself  therefrom; 
that  they  obtained  from  her  all  of  her  property  without  con- 
sideration and  then  increased  the  severity  of  their  treatment; 
and  that  she  was  mentally  and  physically  powerless  to  resist 
such  treatment  or  to  escape  from  it — bore  very  strongly  upon 
the  ultimate  issue  of  fact  to  be  solved — whether  she  was,  by 
reason  of  extreme  old  age  or  other  cause,  mentally  incompetent 
to  have  the  charge  and  management  of  her  property :  Stats. 
1898,  sec.  3976.  Certainly,  evidence  showing  that  she  was  in- 
capable of  protecting  herself  in  any  way  from  the  abuse  of 
others  in  her  own  home,  and  that  she  was  controlled  by  the 
will  of  others  in  giving  them  all  her  property,  leaving  her 
without  any  means  of  support  in  her  old  age,  there  being 
nothing  in  the  conduct  of  such  others  that  would  influence  one 
so  circumstanced,  capable  of  acting  with  any  degree  of  pru- 
dence, to  rely  upon  mere  moral  obligations  to  secure  in  return 
for  the  property  some  reasonable  equivalent  ^''^  in  care  and 
attention,  may  well  be  viewed,  as  the  trial  court  evidentlv 
deemed  the  same,  as  strongly  indicating  mental  incorapetenco 
to  have  the  charge  and  management  of  her  property. 

True,  as  suggested  by  appellant's  counsel,  the  power  to  ap- 
point a  guardian  in  the  circumstances  of  tliis  case  depends 
upon  the  statute.  Unless  the  statutory  conditions  requisite 
to  the  exercise  of  such  power  are  shown  to  exist  by  the  evi- 
dence the  court  is  powerless  to  act,  however  clear  it  may  ap- 
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pear  by  proof  that  the  subject  for  whom  a  guardian  is  sought 
is  not  capable  of  caring  for  his  property  judiciously.  But 
such  conditions  do  not  call  for  imbecility  or  insanity  in  a  tech- 
nical sense.  It  is  suflRriont  if  the  subject  is  as  incapable  of 
managing  his  affairs  as  if  he  were  insane.  That  is  plain.  Our 
statute  should  not  be  confused  with  those  which  are  worded 
differently,  and  the  decisions  under  the  same.  The  term 
"mentally  incompetent  to  have  the  charge  and  management  of 
his  property"  means  mental  incapability  to  do  so:  In  re 
Leonard's  Estate,  95  Mich.  295,  5-1  N.  W.  1082.  True,  the 
incapability  must  be,  as  before  indicated,  substantially  total, 
as  in  case  of  imbecility  or  insanity;  not  that  partial  incapa- 
bility often  seen  in  persons  so  intellectually  weak  that  they 
are  capable  of  managing  their  affairs  with  very  little  judgment. 
N"evertheless,  the  subject  need  not  be  necessarily  classed  as 
either  insane  or  an  idiot  in  the  ordinary  meaning  of  those 
terms.  Counsel  cite  In  re  Storick,  64  Mich.  685,  31  N.  W. 
582,  construing  the  Michigan  statute,  which  is  like  our  own, 
as  holding  that  it  calls  for  insanity  or  imbecility.  The  lan- 
guage of  the  court  in  that  case  is,  "insanity  or  mental  infirmity 
that  is  equivalent  in  destroying  mental  competency."  By  that 
it  is  seen  that  the  court  viewed  mental  incompetency  from  any 
cause  rendering  a  person  as  incapable  of  managing  his  prop- 
erty as  if  he  were  insane,  covered  by  the  statute.  In  short, 
that  mental  incapability  of  one  to  manage  his  property,  as  dis- 
tingaiishcd  from  insanity  in  the  ordinary  ^^^  sense,  gives  the 
court  jurisdiction  to  appoint  a  guardian,  as  held  in  the  later 
case:  In  re  Leonard's  Estate,  95  Mich.  295,  54  X.  W.  1082. 

In  the  earlier  decisions  of  courts,  particularly  the  English 
decisions,  the  mooted  question  was  whether  a  court  of  chancery 
possessed  jurisdiction  to  appoint  a  giuirdian  of  a  person  in 
the  absence  of  a  finding  that  sucli  person  was  insane  or  an 
idiot.  A  good  review  of  such  cases  is  contained  in  tlie  opinion 
in  Ee  Barker,  2  Johns.  Cli.  232.  The  ])osition  finally  taken  by 
the  English  courts  and  the  one  which  the  Xew  York  court 
adopted  is  indicated  in  the  following,  quoted  from  tlie  clian- 
cellor's  opinion:  "Lord  Eldon,  in  Ilidgeway  v.  Darwin,  8  ^'es. 
Jr.  Go,  observed  that  in  Lord  Ilardwicke's  time  commissions 
of  lunacy  were  not  gi-antcd  to  the  extent  in  which  they  have 
been  since  granted.  That  when  he  came  into  the  court,  he 
found  a  course  of  cases  esta])lishing  its  authority  where  the 
party  was  not  absolutely  insane,  ])ut  was  unable  to  act  with  any 
proper  and  provident  management,  and  was  liable  to  be  robbed 
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by  anyone,  under  that  imbecility  of  mind,  calling  for  as  much 
protection  as  absolute  insanity.  When  the  mind  was  worn  out 
by  years,  or  epilepsy,  or  habitual  intoxication,  etc.,  the  party 
required  that  care  should  be  thrown  around  him." 

That  view  is  embodied  in  many,  we  may  say  most,  of  the 
modern  statutes.  The  words  "lunacy"  and  "unsound  mind" 
have  been  bent  out  of  their  technical  sense  in  some  instances, 
a  legislative  construction  being  given  thereto  in  harmony  with 
the  broad  views  of  courts  to  which  we  have  alluded,  that  they 
include  every  phase  of  unsound  mind  rendering  one  incapable 
of  caring  for  himself  or  his  property  (1  Birdseye's  Xew  York 
Eev.  Stats.  1899,  p.  512)  ;  that  it  includes  mental  unsoundness 
rendering  the  sufferer  incapable  of  managing  his  property : 
Missouri  Eev.  Stats.  1899,  sec,  3702.  In  many  statutes,  of 
which  that  of  Michigan  and  our  owti  are  instances,  the  term 
"insanity,"  considered  in  its  technical  sense,  is  separated  from 
its  equivalent  as  regards  the  ability  of  the  sufferer  to  care  for 
himself  or  his  property,  leaving  no  ground  ^''^  to  claim  that 
mental  unsoundness,  meaning  insanity  strictly  so  called,  is 
essential  to  the  appointment  of  a  guardian.  The  statute  pro- 
vides for  the  guardianship  of  insane  persons  and  any  others 
who,  "by  reason  of  extreme  old  age  or  other  cause,  are  men- 
tally incompetent  [that  is,  incapable]  to  have  the  charge  and 
management  of  their  property." 

True,  the  evidence  in  this  case  does  not  show  that  Martha 
Streiff  was  insane  or  an  imbecile  in  the  technical  sense  of  those 
terms;  but  it  pretty  clearly  shows  that  she  might  as  well  be 
either  the  one  or  the  other  as  regards  capability  to  have  the 
charge  and  management  of  her  property.  That  satisfies,  clearly, 
the  very  letter  of  the  statute.  The  evidentiary  facts  found,  wliicli 
are  well  supported  by  the  proof,  show,  as  before  indicated,  that 
appellant  was  so  weak  of  mind  as  to  submit  to  tbe  will  of 
others  to  the  extent  of  parting  with  all  she  possessed  williout 
making  any  provision  whatever  for  her  future  support,  not- 
withstanding her  utterly  helpless  condition.  It  shows  that  slic 
had  neitlier  will  power  to  assert  her  rights  in  her  own  home, 
nor  .to  disassociate  herself  from  her  surroundings  and  ol)tain 
the  assistance  and  care  of  others.  It  shows  that  she  was  in 
her  second  childhood,  and  in  nearly  the  last  and  most  helpless 
stage  thereof.  It  shows  that  she  was  as  much  in  need  of  care 
and  protection  as  an  infant,  and  tluit  those  under  wliose  con- 
trol she  was  living  neither  extended  that  care  to  her  nor  per- 
mitted others  to  do  so  or  to  comfort  her  in  any  way,  but  took 
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advantage  of  her  weakness  and  their  relations  to  her  to  prac- 
tically rob  her.  That  is  what  the  evidence  strongly  tends  to 
prove.  It  is  what  the  court  found  in  effect.  If  the  court  has 
not  power  under  our  statute  to  rescue  an  old  person  from  such 
a  situation,  it  is  a  severe  criticism  upon  the  wisdom  of  the  law- 
making power;  but  there  has  been  no  legislative  neglect  in  that 
regard,  as  we  have  seen,  in  tliat  the  statute  expressly  provides 
for  just  such  cases  as  this — for  persons  who,  from  extreme  old 
age  or  other  cause,  are  mentally  incompetent  to  manage  their 
property.  Thus  °'^  has  become  written  law  the  reasoning  of 
courts  of  which  that  found  in  Eidgeway  v.  Darwin,  8  Ves.  Jr. 
65,  is  a  fair  type,  where  the  chancellor  said,  in  effect:  The 
question  is  not  necessarily  whether  the  person  is  absolutely 
insane;  it  is  sufhcient  if  he  is  unable  to  act  with  any  proper 
and  provident  management,  and  is  liable  to  be  robbed  by  any- 
one, calling  for  as  much  protection  as  absolute  insanity.  And 
that  in  Ex  parte  Cranmer,  12  Ves.  Jr.  445,  where  Lord  Erskine 
said  that  it  is  unseemly  that  a  person  whose  faculties  have 
become  so  decayed  by  old  age  that  he  is  unfit  to  govern  him- 
self or  his  affairs,  cannot  have  the  protection  of  a  guardian 
except  that  he  be  put  upon  the  footing  of  a  lunatic.  Why 
should  not  a  man  be  entitled  to  protection  in  his  second  state 
of  infancy  as  well  as  the  first? 

By  the  Court.     The  judgment  is  affirmed. 


.4.S'  to  the  Decree  of  Mental  Incompetency  which  will  justify  the  ap- 
pointment of  a  fruardian  for  an  adnlt,  see  McCamman  v.  Cunningham, 
108  Tnfl.  545,  9  N.  E.  455;  Emeriek  v.  Emerick,  83  Iowa,  411,  49 
X.  W.  1017,  13  L.  R.  A.  757;  Partello  v.  Holton,  79  Mich.  S72,  44 
X.  W.  619;  In  re  Wetmore's  Guardianship,  6  Wash.  271,  83  Pac.  615. 
Unless  an  alleged  lunatic  is  shown  to  be  unfit  for  the  government  of 
himself  by  the  return  to  the  writ  de  lunatico  inquirendo,  the  court 
will  not  place  him  and  his  estate  under  guardianship:  In  re  Lindslev, 
44  X.  J.  Eq.  564,  6  Am.  St.  Ecp.  913,  15  Atl.  1.  And  a  person  in  h'is 
dotage  is  not  within  the  purview  of  a  statute  providing  for  the  ap- 
pointment of  a  guardian  over  insane  persons:  Overseers  of  the  Poor 
V.  Gullifer,  49  Me.  360,  77  Am.  Dec.  265. 


Aug.  1903.]  Cobb  v.  Simon.  909 


COBB  V.  SIMON". 

[119  Wis.  597,  97  N.  W.  276.1 

MASTER  AND  SERVANT— Liability  of  the  Former  for  the 
Acts  of  the  Latter. — A  master  is  liable  for  the  negligent  or  wrongful 
acts  of  his  servant  committed  in  endeavoring  to  perform  a  duty  del- 
egated to  him  by  the  master,  and  this  is  so  notwithstanding  that  the 
method  adopted  by  the  servant  mav  not  have  been  authorized,  or 
may  even  have  been  prohibited,  by  the  master,     (p.  911.) 

MASTER  AND  SERVANT— NonliabiUty  of  the  Former  for  the 
Acts  of  the  Latter. — A  master  is  not  liable  if  his  servant  steps  aside 
from  the  master's  business  and  maliciously  and  wantonly  commits 
a  tort  for  the  accomplishment  of  his  own  purposes.  The  test  is  not 
whether  the  act  was  done  during  the  existence  of  the  employment, 
but  whether  it  was  done  in  the  transaction  of  the  master's  business. 
(pp.  911,  912.) 

MASTER  AND  SERVANT— Arrest  and  Search  by  the  Ser- 
vant— Liability  of  Master  for. — A  Floor-walker  Employed  in  a  De- 
partment Store  whose  duty  it  is  to  watch  customers  and  prevent  them 
from  doing  wrongful  acts  and  to  take  stolen  merchandise  away  from 
them  if  he  finds  them  in  the  act  of  stealing,  represents  his  employer 
in  temporarily  imprisoning  and  searching  a  person  whom  he  believes 
to  be  guilty  of  theft,  and  his  act  renders  his  employer  liable  to  an 
action  for  false  imprisonment.  If,  on  the  other  hand,  the  floor-walker 
knew  nothing  had  been  stolen,  and  the  imprisonment  and  search  were 
for  the  purpose  of  extorting  money,  his  employer  is  not  answerable, 
because  the  act  of  the  floor-walker  would  be  a  tort  committed  for 
his  own  purpose,     (p.  912.) 

MASTER  AND  SERVANT— Merchant  and  Employe. — An  in- 
struction that  a  master  is  liable  for  a  wrong  done  by  his  servant, 
whether  through  the  negligence  or  malice  of  the  latter  and  in  the 
course  of  the  employment  in  which  the  servant  is  engaged  to  perform 
a  duty  which  the  master  owes  to  the  person  injured,  is  inapplicable 
and  prejudicially  erroneous  in  an  action  by  a  customer  against  a 
merr-h;mt  for  false  imprisonment  due  to  an  employe  of  the  latter, 
(p.  914.) 

JURY — Instructions  to  the  Jury,  When  Inadequate  and  Mis- 
leading.— In  an  action  to  recover  of  a  merchant  for  an  arrest  and 
false  imprisonment  due  to  his  employe,  an  instruction  to  a  jury  that 
ratification  may  be  signified  by  acts  of  omission  as  well  as  of  com- 
mission, though  correct  as  a  proposition  of  law,  may  be  prejudicial 
where  the  jury  are  not  informed  what  acts  of  omission  are  meant, 
but  left  to  select  any  act  of  omission  or  foinusissiou  whicli  they 
chose  and  predicate  ratification  on  it.     (p.  914.) 

MASTER  AND  SERVANT— Ratification  of  Tort  of  Servant.— 
Retention  of  a  Servant  in  his  employment  after  notice  to  the  master 
of  a  tort  committed  by  the  servant  is  evidence  of  ratification  by  tiie 
foriner,  but  the  inforTuation  to  him  must  be  full  and  complete  to  jus- 
tify the  conclusion  of  ratification   on  this  ground,      (p.  915.) 

MASTER  AND  SERVANT— Ratification  of  a  Servant's  Tort 
is  not  Assumed  Against  the  Master  Unless  Such  Information  comos 
to  the  master  not  as  a  more  idle  rumor,  but  in  a  manner  so  persuasive 
as  to  convince  the  mind  of  an  ordinarily  prudent  employer  that  facts 
exist  which  call  for  the  servant's  discharge,      (p.  91.1.) 
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EVIDENCE — Communications  Made  to  a  Prosecuting  Attor- 
ney.— Where  a  servant  is  prosecuted  for  a  tort  coniniitted  by  him,  and 
liis  employer  calls  on  the  prosecuting  attorney  and  is  by  the  latter 
informed  of  the  prosecuting  witness'  version  of  the  transaction, 
the  conversation  with  the  prosecuting  attorney  cannot  be  excluded 
as  a  privileged  communication  in  an  action  subsequently  commenced 
against  the  employer  for  the  same  tort.     (p.  916.) 

Action  for  assault  and  false  imprisonment.  The  defendant 
was  the  proprietor  of  a  large  department  store,  where  the 
plaintiff  and  her  daughter  went  to  make  some  purchases  in 
June,  1900.  After  huying  some  lace,  they  were  approached 
by  Saxe,  a  floor-walker  in  the  employ  of  the  defendant,  and 
accused  of  stealing  the  lace.  The  daughter  testified :  "We 
were  three  feet  away  from  the  outer  door  of  the  vestibule  on 
the  sidewalk,  when  Saxe  stopped  us — tapped  me  on  the 
shoulder.  I  looked  around  to  see  what  he  wanted  and  who  he 
was.  He  asked  me  for  the  lace.  I  handed  him  the  package 
of  lace  I  had  purchased.  He  said :  'This  is  not  the  lace  I 
want.  It  is  the  lace  you  stole.'  I  said  I  did  not  steal  any 
lace.  Then  he  stepped  around  sort  of  back  of  me  and  my 
mother,  who  stood  at  my  left,  almost  directly  in  front  of  me, 
and  then  he  apparently  took  a  bolt  of  lace  of  about  twelve 
yards  from  imder  her  arm,  made  such  a  movement,  and  said, 
'Here  it  is.'  That  is  the  first  I  had  noticed  or  seen  anything 
of  it.  After  he  spoke  about  this,  he  asked  us  to  come  back 
into  the  store  with  him.  I  turned  around  and  faced  him — he 
was  standing  almost  next  to  the  door,  just  outside,  so  people 
could  go  in  and  out — and  he  said,  Tome  back  into  the  store,' 
and  we  went." 

The  plaintiff  and  her  daughter  went  with  Saxe  into  a  small 
room,  where  he  shut  and  locked  the  door,  tore  open  plaintiff's 
dress,  and  tlircatened  to  send  both  women  to  the  police  station 
unless  they  paid  him  fifty  dollars.  They  denied  stealing  any 
lace,  but  were  kept  half  an  hour,  and  were  released  only  after 
giving  him  fifteen  dollars,  all  the  money  they  had.  Saxe  died 
before  his  testimony  was  taken.  The  jury  returned  a  special 
verdict  in  response  to  a  question  as  follows : 

"1.  Did  the  plaintiff  sustain  an  injury  on  the  eightcentli 
day  of  June,  1900,  at  the  defendant's  store,  known  as  the 
'Boston  Store,'  in  the  city  and  county  of  ^Milwaukee,  at  the 
hands  of  one  J.  H.  Saxe?  A.  (By  consent  of  all  parties.) 
Yes.  2.  Was  the  said  J.  H.  Saxe  on  the  eighteenth  day  of 
June,  1900,  in  the  eni})loy  of  the  defendant,  Julius  Simon,  as 
fl(X)r-\valker?     A.    (By  consent  of  parties.)   Yes.     3.  Were  the 
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acts  causing  the  plaintiff's  injury  done  by  said  J.  H.  Saxe 
when  acting  within  the  scope  of  his  employment  by  the  de- 
fendant? A,  Yes.  4.  Did  the  defendant  ratify  the  acts  of 
said  J.  H.  Saxe  toward  the  plaintiff  after  having  learned  the 
fact?  A.  Yes.  5.  If  the  court  should  be  of  the  opinion  that 
the  plaintiff  is  entitled  to  recover  compensatory  damages,  at 
what  sum  do  you  assess  the  plaintiff's  compensatory  damages 
herein?  A.  Two  thousand  five  hundred  dollars.  6.  If  the 
court  should  be  of  the  opinion  that  the  plaintiff  is  entitled  to 
recover,  in  addition  to  compensatory  damages,  punitory  or  ex- 
emplary damages,  at  what  sum  do  you  assess  the  plaintiff's 
exemplary  or  punitory  damages?     A.    Xone." 

Verdict  for  the  plaintiff,  which  the  defendant  moved  to  set 
aside.  The  motion  was  denied,  and  judgment  entered  on  the 
verdict.     The  defendant  appealed. 

Fiebing  &  Killilea,  Theodore  Kronshage,  Jr.,  and  Oscar  M. 
Fritz,  for  the  appellant. 

D.  T.  Phalen,  Simon  Gillen  and  Ernest  A.  Kehr,  for  the 
respondent. 

«»i  WIXSLOW,  J.  The  undisputed  evidence  showed  that 
Saxe  was  guilty  of  assault  and  false  imprisonment,  and  the 
serious  questions  in  the  case  were  whether  the  defendant  was 
shown  to  be  liable  for  the  acts  of  Saxe,  either  because  tliey 
were  within  the  scope  of  his  employment  or  because  the  de- 
fendant ratified  such  acts  after  knowledge. 

The  principle  is  well  understood  that  the  master  is  liable 
for  the  negligent  or  wrongful  acts  of  his  servant  committed 
in  endeavoring  to  perform  a  duty  delegated  to  him  by  the 
master,  and  this  is  so  notwithstanding  the  method  adopted  by 
the  servant  may  not  have  been  authorized,  and  may  even  have 
been  prohibited,  by  the  master.  On  the  otlier  hand,  it  is 
equally  well  understood  that  if  the  servant  steps  aside  from 
his  master's  business,  and  maliciously  or  wantonly  commits 
a  tort  for  the  accomplishment  of  his  own  purposes,  tlie  master 
^^^  is  not  liable  for  such  acts.  Tlie  test  is  not  whether  the 
act  was  done  during  the  existence  of  the  employment,  but 
whether  it  was  done  in  the  prosecution  of  the  master's  busi- 
ness: Bergman  v.  Hendrickson,  106  Wis.  434,  80  Am.  St.  Eep. 
47,  82  N.  W.  304, 

The  scope  of  Saxe's  duties  was  thus  stated  on  the  trial  by 
the  defendant:  "It  was  a  part  of  ]\Ir.  Saxe's  business  to  watch 
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customers  and  prevent  them  from  doing  any  wrongful  acts  in 
the  store.  It  was  not  a  part  of  his  employment  or  business  to 
settle  with  them  or  take  from  them  in  case  he  found  anything. 
If  he  discovered  anyone  in  the  act  of  stealing,  he  was  either  to 
take  the  merchandise  away  from  them,  or  call  the  police  patrol, 
or  have  them  arrested,  as  we  have  done  in  very  many  cases." 

And  again  he  says:  "Mr.  Saxe's  duties  in  reference  to  per- 
sons suspected  of  stealing  were  either  to  prohibit  them  from 
taking  the  goods  when  they  did  not  pay  for  them,  or  else  call 
for  the  police  and  arrest  them  if  they  insisted  upon  it." 

Thus  it  appears  that  it  was  Saxe's  duty  to  watch  customers 
and  prevent  them  from  doing  wrongful  acts;  also  to  take  stolen 
merchandise  away  from  customers  whom  he  discovered  in  the 
act  of  stealing.  Xow  if,  as  matter  of  fact,  Saxe  honestly  be- 
lieved that  plaintiff  had  stolen  a  bolt  of  lace  or  other  property 
in  the  store,  and,  acting  on  that  belief,  imprisoned  the  plain- 
tiff and  searched  her,  it  seems  clear  that  as  to  these  acts,  at 
least,  the  defendant  would  be  liable,  within  the  rule  of  the 
Bergman  case,  because  the  servant  was  attempting  to  carry  out 
his  duty  in  taking  merchandise  away  from  a  customer  whom 
he  supposed  was  in  the  act  of  stealing  it,  though  using  means 
not  aiithorized  by  the  master.  On  the  otlier  hand,  if  the  ser- 
vant knew  no  merchandise  had  been  stolen,  but  falsely  or  by 
a  trick  made  it  appear  that  tlie  plaintiff  had  the  lace  under 
her  arm,  and  imprisoned  and  assaulted  *^^  her  in  order  to  ex- 
tort money  from  her,  the  defendant  would  not  1)0  liable  for 
any  of  his  acts,  because  Saxe  had  stepped  aside  from  his  em- 
ployment to  commit  a  tort  for  his  own  purposes  and  ends.  Tlie 
defendant  strongly  claims  that  the  evidence  shows  the  latter 
state  of  facts,  without  dispute,  and  hence  that  the  third  ques- 
tion of  the  verdict  sliould  not  have  l)een  submitted  to  the  jury. 
This  claim  is  not  without  considerable  weight.  Saxe's  version 
of  the  transaction  was  never  given,  and  we  have  really  only 
the  version  given  by  the  plaintiff's  daughter.  She  testifies  that 
Saxe  stepped  back  of  the  phvintiff  and  a])parently  took  a  bolt 
of  lace  from  under  her  motlicr's  arm,  and  said,  '']\vTe  it  is," 
and  that  slie  had  not  seen  anything  of  it  before.  A  legitimate 
inference  from  this  evidence,  doubtless,  is  that  Saxe  produced 
the  hice  by  some  trick  or  sleight  of  hand,  but  is  this  inference 
conclusive?  The  daughter  does  not  say  that  tlie  lace  was  not 
in  fact  under  her  mother's  arm,  nor  does  she  testify  that  Saxe 
produced  it  by  a  trick;  and  the  plaintiff  herself  does  not  tes- 
tify at  all  as  to  the  matter,  though  she  must  have  known  what 
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the  fact  was,  and  was  on  the  stand  as  a  witness  twice.  In 
this  situation  of  the  evidence,  we  think  it  would  be  going  too 
far  to  hold  that  the  inference  of  a  trick  by  Saxe  is  conclusive. 
Upon  another  trial  such  fact  may  perhaps  appear,  but,  as  the 
evidence  stands  upon  this  trial,  we  think  it  was  a  question  for 
the  jury  under  proper  instructions. 

This  brings  us  to  a  consideration  of  the  instructions  given 
by  the  court  upon  the  third  question.  The  instructions  were 
in  part  as  follows :  "A  man  acts  within  the  scope  of  his  em- 
ployment when  the  motive  which  impels  him  is  the  perform- 
ance of  a  duty  with  which  he  is  charged  by  his  employer.  His 
method  of  performing  that  duty  may  not  have  been  expressly 
authorized  or  have  been  contemplated,  and  may  have  been  ex- 
pressly prohibited ;  but  his  acts  would  be  within  the  scope  of  his 
employment,  provided  he  was  intrusted  with  the  duty  he  was 
***^"*  attempting  to  perform.  The  test  of  the  scope  of  employ- 
ment is  the  purpose  of  the  act  and  not  its  method.  Was  the 
object  of  the  act  the  performance  of  a  duty  resting  upon  the 
servant?  If  it  was,  then  the  act  was  within  the  scope  of  his 
employment;  otherwise  not.  A  master  is  liable  for  a  wrong 
done  by  his  servant,  whether  through  negligence  or  malice  of 
the  latter,  in  the  course  of  an  employment  in  which  the  ser- 
vant is  engaged  to  perform  a  duty  which  the  master  owes  to- 
the  person  injured." 

As  to  all  of  these  instructions,  except  the  last  sentence,  there 
is  no  serious  difficulty.  They  are  quite  general  in  their  nature, 
and  not  as  helpful  to  the  jury  as  more  specific  statements,  such 
as  are  contained  in  the  preceding  portions  of  this  opinion, 
would  be,  but  we  are  unable  to  say  that  tliey  are  erroneous. 
We  cannot  regard  the  last  sentence  quoted,  however,  as  in  any 
way  applicable  to  the  present  case.  It  would  be  appIica1)lo  in  tlie 
case  of  an  assault  upon  a  passenger  by  one  of  the  servants  of 
a  common  carrier,  because  in  sul-Ii  case  tlie  common  cai-rier 
owes  the  duty  to  the  passenger  of  transporting  Iiim  safely  and 
protecting  him  against  injury,  including  injury  from  tiie 
hands  of  the  carrier's  own  servants.  Tiiis  principle  and  its 
reasons  are  well  understood:  Craker  v.  Chicago  etc.  I»y.  Co., 
3G  Wis.  G.57,  17  Am.  Eep.  501;  Wood  on  Master  and  Servant, 
2d  ed.,  sec.  321.  It  has  not,  however,  been  applied  to  a  mer- 
chant in  his  relations,  to  customers.  It  is  true  that  customers 
in  such  case  are  upon  the  premises  by  invitation,  and  the  mer- 
chant owes  the  positive  duty  to  the  customer  of  using  ordinary 
care  to  keep  the  premises  in  a  reasonably  safe  condition  for 
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use  by  the  customer  in  the  usual  way;  and  this  doubtless  in- 
cludes the  duty  of  using  ordinary  care  to  employ  competent 
and  law-abiding  servants,  but  we  do  not  understand  that  he 
insures  the  customer's  personal  safety.  We  have  been  referred 
to  no  cases  so  holding.  The  general  principle  as  frequently 
stated  is  that  persons  who  come  upon  premises  to  do  business 
with  the  occupant  at  his  express  or  implied  request  are  there  by 
invitation,  and  that  they  are  entitled  to  ^**^  the  same  treat- 
ment due  to  all  invited  persons,  namely,  the  exercise  of  or- 
dinary care  by  the  occupant:  Hupfer  v.  National  D.  Co.,  114 
Wis.  279,  90  N.  W.  191.  We  therefore  conclude  that  it  wa? 
error  to  give  the  sentence  in  question  to  the  jury  in  this  case, 
because  the  case  was  not  one  where  it  could  riglitly  be  applied. 

Upon  the  fourth  question  the  court  charged  the  jury  as  fol- 
lows :  "  'To  ratify'  means  to  confirm  or  approve  of,  and  such 
ratification  may  be  signified  by  acts  of  omission  as  well  as  of 
commission — negatively  as  well  as  affirmatively.  So,  in  de- 
ciding this  question,  you  may  consider  what  the  defendant  did 
not  do  that  he  should  have  done  if  he  desired  to  disaffirm, 
as  well  as  what  he  did  do  indicative  of  affin-mance  or  disaf- 
firmance; and  you  will  notice  the  last  part  of  the  question. 
This  ratification  or  affirmance,  if  it  took  place,  must  have  taken 
place,  in  order  that  you  may  answer  this  question  in  the  af- 
firmative, after  having  learned  of  the  facts.  You  will  answer 
that  question  'Yes'  or  'Xo,'  as  you  determine  the  fact  to  be 
from  all  tlie  credible  evidence  in  the  case." 

Here,  too,  it  will  be  noticed  that  the  language  is  very  gen- 
eral. There  is  no  positively  erroneous  statement  in  it,  but  in 
what  respect  does  it  enlighten  the  jury?  They  were  informed 
that  ratification  might  be  signified  by  acts  of  omission  as  well 
as  by  acts  of  commission,  but  they  were  no  wiser  than  before 
with  regard  to  what  acts  of  omis>ion  or  commission  would 
constitute  ratification.  The  helpfulness  of  a  charge  lies  in 
the  application  of  the  law  to  the  facts  of  the  instant  case.  It 
does  little  good  to  tell  a  jury  that  ratification  uiay  be  signified 
by  acts  of  omission,  and  to  scrupulously  refrain  from  telling 
them  what  acts  of  omission  are  meant.  Not  only  does  such 
a  cbargc  do  little  good,  but  it  may  become  absolutely  mis- 
leading. For  instance,  in  the  present  case  the  only  fact  in 
evidence  from  which  ratification  could  have  been  rightfully 
found  was  the  fact  (testified  to  by  the  defendant,  but  after- 
ward partially  contradicted  by  him)  *^**  that  he  retained  Saxe 
in  his  employ  after  he  had  been  informed  of  the  plaintifl^'s 
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story.  This  being  the  only  testimony  on  which  ratification 
could  be  predicated,  the  jury  should  have  been  told  under  what 
circumstances  retention  of  the  employe  constitutes  ratification. 
On  the  contrar}',  they  seem  to  have  been  set  adrift  without  com- 
pass or  sextant  upon  an  uncharted  sea,  and  allowed  to  select 
any  act  of  omission  or  commission  which  they  chose,  and 
predicate  ratification  upon  it.  The  vice  in  this  very  clearly 
appears  from  a  moment's  consideration  of  one  piece  of  testi- 
mony. Upon  cross-examination,  the  defendant  testified  that  he 
never  went  to  see  the  plaintiff  after  being  informed  of  her 
story.  This  was  certainly  an  act  of  omission.  The  jury  would 
not  have  been  justified  in  finding  ratification  from  this  fact 
alone,  yet,  under  the  charge,  they  may  well  have  done  this  very 
thing.  We  cannot  but  think  that,  while  the  language  of  the 
charge  is  not  erroneous  in  law,  still,  when  taken  in  connection 
with  the  facts  of  the  case,  it  is  positively  misleading  and  pre- 
judicial, because  it  allows  the  jury  to  find  ratification  from  acts 
or  omissions  which  are  entirely  inadequate  -for  that  purpose. 
Retention  of  a  servant  in  his  employment  after  notice  to  the 
principal  of  a  tort  committed  by  the  servant  is  evidence  of 
ratification  of  the  act  by  the  principal :  Bass  v.  Chicago  etc. 
Ey.  Co.,  42  Wis.  654,  24  Am.  Eep.  437;  Eobinson  v.  Superior 
Eapids  etc.  Ey.  Co.,  94  Wis.  345,  59  Am.  St.  Eep.  897,  68  X.  W. 
961,  34  L.  E.  A.  205.  The  information  to  the  principal  should 
be  full  and  complete,  in  order  to  justify  the  conclusion  of 
ratification  on  this  gi-ound :  Patry  v.  Chicago  etc.  Ey.  Co.,  77 
Wis.  218,  46  N.  W.  56.  It  is  not  essential  that  the  informa- 
tion should  come  from  the  plaintiff,  but  liowever  it  comes  it 
should  be  more  than  mere  idle  rumor  and  should  be  so  con- 
vincing and  persuasive  as  to  convince  the  mind  of  an  or- 
dinarily prudent  employer  that  the  facts  exist  which  call  for 
the  servant's  discharge.  Any  otlier  rule  would  necessitate  the 
discharge  of  faithful  employes  whenever  tiieir  conduct  is  as- 
sailed by  irresponsible,  unfounded  gossip,  ^^^  and  such  a  rule 
would  be  plainly  unjust  botli  to  employer  and  employe.  Tlie 
question  is  generally  one  for  the  jury,  in  view  of  all  the  in- 
formation which  came  to  the  employer,  and  was  such  in  the 
present  case,  under  proper  instructions. 

A  number  of  rulings  upon  evidence  are  assigned  as  error, 
but  none  of  tliem  are  deemed  well  taken,  and  but  one  of  them 
is  regarded  of  sufficient  importance  to  require  s])ecial  treat- 
ment. On  the  day  after  the  assault  upon  the  plaintiff,  Saxe 
was   arrested   and  prosecuted   criminally   for  the   offense;   and 
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the  defendant,  Simon,  called  on  the  assistant  district  attor- 
ney of  Milwaukee  county  with  reference  to  the  matter.  Tlie 
assistant  district  attorney  was  phiccd  on  tlie  stand  hy  the 
plaintiff,  and  testified,  against  ohjection,  that  in  that  convcr- 
eation  he  stated  to  the  defendant  Mrs.  Cobb's  version  of  the 
transaction  at  length.  This  ruling  is  now  assigned  as  error, 
and  the  ground  taken  seems  to  be  that  the  communications 
were  privileged,  because  they  were  communications  between 
attorney  and  client.  This  objection  is  plainly  not  well  taken. 
There  w^as  no  relation  of  attorney  and  client  between  the 
parties,  -and  the  defendant  was  not  even  a  prosecuting  wit- 
ness. It  was  rather  an  attempt  on  the  part  of  the  defend- 
ant to  explain  matters  to  the  prosecuting  officer  from  tlie  de- 
fendant's standpoint.  We  are  aware  of  no  rule  which  excludes 
such  testimony. 

We  regard  the  damages  awarded  as  clearly  excessive.  While 
the  act,  as  shown  by  the  evidence,  was  entirely  unjustifiable, 
there  were  no  ciscumstances  of  public  disgrace  or  insult;  nor 
was  there  physical  violence.  The  testimony  tended  to  show 
that  heart  difficulty,  weakness,  and  headaches  have  resulted  from 
the  occurrence;  but  the  plaintiff  testifies  that  she  does  her  own 
housework,  except  the  washing,  and  that  she  is  not  nearly  so 
bad  as  she  was  at  first.  Under  the  evidence,  we  should  re- 
gard any  verdict  exceeding  one  thousand  dollars  as  excessive. 

By  the  Court.  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


The  Principnl  Case  is  cited  v.ith  other  rlorisioTig  involvinor  similnr 
qiiostions  in  the  monographic  note  to  Crane  v.  Bennett,  177  N.  Y.  100, 
]01  Am.  St.  Kep. 
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LE  FEBEE  v.  VILLAGE  OF  WEST  ALLIS. 

[119  Wis.  608,  97  N.  W.  203.] 

MUNICIPAL  CORPORATIONS— Judicial  Control  of  Legisla- 
tive Discretion  of.— The  honest  judfrment  of  the  innnicipal  authorities 
as  to  what  is  promotive  of  the  public  welfare  must  ordinarily  con- 
trol, althoug[h  not  in  accord  with  the  views  of  the  court.  Neverthe- 
less, the  delegation  of  legislative  power  to  subordinate  political 
divisions  of  the  state  is  solely  for  public  purposes  and  must  be  ex- 
ercised with  reference  to  them.  If  an  act  is  so  remote  from  every 
such  purpose  that  no  relation  thereto  can,  within  human  reason,  be 
discovered,  such  act  must  be  deemed  excluded  from  the  delegation. 
To  that  extent  courts  will  inquire  into  the  purposes  and  policy  of 
municipal  conduct,  and  will  hold  unauthorized  and  invalid  acts  which 
are  wholly  unreasonable,     (p.   918.) 

MUNICIPAL  CORPORATIONS  —  Ordinances  for  Supplying 
Light,  When  Unreasonable. — An  ordinance  whereby  a  village  con- 
tracts for  thirty  years  certainly,  and  fifty  years  contingently,  to  take 
all  its  lights  from  a  company  and  pay  for  them  at  a  rate  fixed  by 
such  ordinance  is  unreasonable,  and  hence  void,  especially  when  the 
village  has  already  reached  a  population  entitling  it  to  become  a 
city  and  it  is  practically  a  part  of  a  great  city,  though  not  yet 
within  its  corporate  limits,  and  the  prices  to  be  paid  are  in  excess 
of  those  elsewhere  paid  under  similar  circumstances,     (pp.  922,  923.) 

MUNICIPAL  CORPORATIONS— An  Ordinance  Submitted  to 
the  Popular  Vote  may,  Nevertheless,  be  Declared  Void  and  Unreason- 
able.— An  ordinance,  if  unreasonable,  is  as  much  void  when  approved 
by  a  vote  of  the  electors  as  if  the  municipality  had  acted  through  any 
other  of  its  authorized  agencies,  though  doubtless  the  assent  of  the 
large  part  of  the  community  may  be  recognized  by  the  courts  as  a 
cogent  circumstance  in  support  of  the  reasonableness  of  the  ordinance, 
(p.  923.) 

MUNICIPAL  CORPORATIONS— Ordinances  of,  When  Must 
be  Declared  Wholly  Void. — If  an  ordinance  contracting  for  the  sup- 
ply of  light  to  a  village  is  unreasonable  and  void,  because  of  the 
great  lengtl*  of  the  term  and  the  excessive  prices  by  which  it  seeks 
to  bind  the  municipality,  the  courts  cannot  single  out  parts  of  the 
ordinance  which  it  deems  reasonable  and  declare  it  valid  as  to  them, 
(p.  923.) 

Suit  by  residents  and  taxpayers  of  the  village  of  West  Al- 
lis brought  February  24,  1903,  to  have  an  ordinance  declared 
void  and  to  enjoin  officers  of  the  village  from  creating  lia- 
bility or  making  any  payments  under  such  ordinance.  By  it 
the  Xorthwestern  Heat,  Light  and  Power  Coinpany,  a  corpora- 
tion, was  granted  a  franchise  to  construct  and  maintain  a 
system  and  the  necessary  appliances  for  the  manufacture  of 
gas  and  electricity  and  selling  and  distriljuting  to  the  village 
and  its  inhabitants  heat,  light,  and  power  by  means  of  electri- 
city, gas,  oil,  naphtha,  gasoline,  and  acetylene.  The  rights 
given  were  exclusive.     The  ordinance  specified  the  prices  which 
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were  to  be  paid,  and  the  village  bound  itself  for  the  period  of 
thirty  years.  Within  four  months  prior  to  the  expiration  of 
that  time  the  village  reserved  the  privilege  of  purchasing  the 
plant  of  the  corporation  at  a  price  to  be  agreed  upon,  and  in 
the  event  of  failure  to  agree,  then  to  be  fixed  by  arbitration, 
the  company  to  choose  one  arbitrator  and  the  village  another, 
and  in  the  event  of  the  failure  of  these  two  to  agree,  they  were 
to  select  a  third.  If  the  municipality  did  not  exercise  this 
power  to  purchase,  the  rights  of  the  corporation  were  to  con- 
tinue for  twenty  years  longer.  The  trial  court  dismissed  the 
plaintiffs'  complaint,  and  they  appealed. 

Edgar  L.  Wood  and  Quarles,  Spence  &  Quarles,  for  the  ap- 
pellants. 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas  and  F.  H.  Eeming- 
ton,  for  the  respondents. 

«i3  DODGE,  J.  It  is  perfectly  well  settled  in  this  state,  as 
in  most  others,  that  municipal  corporations  are  not  completely 
beyond  judicial  review  and  control,  even  in  the  exercise  of 
the  jurisdiction  and  discretion  delegated  to  them  by  the  leg- 
islature. True,  that  discretion  must  and  will  be  accorded  broad 
scope  and  great  deference.  The  honest  judgment  of  the  mu- 
nicipal authorities  as  to  what  is  promotive  of  the  public  wel- 
fare must  ordinarily  control,  although  not  in  accord  with  the 
views  of  courts.  Xevertheless  the  delegation  of  legislative 
power  to  subordinate  political  divisions  of  the  state  is  solely 
for  public  purposes,  and  must  be  exercised  with  reference  to 
tliem.  If  an  act  be  so  remote  from  every  such  purpose  that  no 
relation  thereto  can,  within  human  reason,  be  discovered,  such 
act  must  be  deemed  excluded  from  the  delegation.  To  that 
extent,  then,  courts  will  inquire  into  the  purpose  and  policy 
of  municipal  conduct,  and  will  hold  unauthorized,  and  invalid, 
acts  wliich  are  wholly  unreasonable:  Hayes  v,  Appleton,  2-1  Wis. 
512;  Barling  v.  West,  29  Wis.  307,  *315,  9  Am.  Eep.  57G; 
Clason  V.  Milwaukee,  30  Wis.  316;  Cook  v.  IJacine,  4d  Wis. 
243,  5  N.  W.  352;  Atkinson  v.  Goodrich  T.  Co.,  GO  Wis.  141, 
IGO,  50  Am.  Rep.  352,  18  N.  W.  7G4;  Stafford  v.  Chippewa 
Valley  etc.  ^•'*  Ry.  Co.,  110  Wis.  331,  351,  85  X.  W.  1035; 
State  V.  Sliei)ovgan,  111  Wis.  23,  37,  SG  X.  W.  G57;  Hurley  W. 
Co.  V.  Vaughn,  115  Wis.  470,  47G,  91  N.  W.  971;  State  Center 
V.  Barcnstcin,  6G  Iowa,  249,  23  N.  W.  G52;  Hall  v.  Cedar 
Rapids,  115  Iowa,  199,  88  X.  W.  448;  Flynn  v.  Little  Falls 
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etc.  Co.,  74  Minn.  180,  77  N.  W.  38,  78  K  W.  106;  Slate  v. 
Cincinnati  etc.  Co.,  18  Ohio  St.  262,  301;  Chicago  v.  Rumpff, 
45  111.  90,  96,  92  Am.  Dec.  196;  Davenport  v.  Kleinschmidt, 
6  Mont.  502,  533,  13  Pac.  249;  Lamar  v.  \Yeidman,  57  Mo. 
App.  507,  510;  Dillon  on  Municipal  Corporations,  sees.  97, 
311,  443. 

The  ordinance  before  us  is  assailed  as  thus  unreasonable. 
Most  prominent  among  the  elements  claimed  to  render  it  so 
is  the  extraordinary  term,  of  thirty  years  certainly  and  fifty 
years  contingently,  through  which  the  village  and  its  mu- 
nicipal successors  are  bound  under  its  terms  to  take  all  its 
lights  from  this  company  and  pay  for  them  at  rates  now  def- 
initely fixed.  That  a  term  of  thirty  years  in  a  contract  for 
water  supply  is  not  under  all  circumstances  sufficient  alone 
to  invalidate  the  contract  as  unreasonable  is  a  proposition  now 
settled:  Oconto  W.  S.  Co.  v.  Oconto,  105  Wis.  76,  80  ^^^.  H. 
1113;  Hurley  W.  Co.  v.  Vaughn,  115  Wis.  470,  91  N.  W. 
971.  This  is  the  extent,  however,  to  which  this  court  has  gone, 
and  thirty-one  years  seems  to  be  the  longest  period  sustained 
in  any  cited  case:  Reed  v.  Anoka,  85  Minn.  294,  88  N.  W. 
981.  On  the  other  hand,  much  shorter  terms  of  contract, 
either  for  other  service  than  water  supply  or  complicated  by 
other  elements,  have  been  held  unreasonable.  The  considera- 
tions which  in  the  Oconto  case  were  deemed  sufficient  to  war- 
rant a  thirty -year  contract  for  water,  namely,  magnitude  of 
investment  and  time  required  to  develop  private  consumption 
to  the  profit  producing  point,  apply,  though  in  less  degree,  to 
a  gas-lighting  contract,  in  greatly  diminished  degree  to  tlie 
supply  of  electric  lights,  but  hardly  at  all  to  supply  of  naphtha 
or  oil  street  lights,  ^^^  where  no  outlay  for  plant  is  required. 
Hence  a  term  of  contract  for  any  of  these  forms  of  lighting 
might  well  be  unreasonable,  though  sustainable  in  a  water  sup- 
ply contract.  Further,  we  cannot  deem  the  contract  period 
in  the  present  ordinance  other  than  fifty  years.  The  con- 
tingency upon  which  the  village  may  limit  it  to  tliirty  years  is 
so  restricted  as  to  be  hardly  worthy  of  mention.  The  practical 
possibility  of  securing  municipal  action  or  eU'ecting  fiscal  ar- 
rangements during  a  four  montlis  period,  not  to  occur  till 
thirty  years  hence,  is  slight.  The  opportunity  for  the  com- 
pany to  refuse  to  agree  on  price,  and  to  render  practically  in- 
efl:ectual  the  provisions  for  arbitration  by  selecting  as  its  mem- 
ber of  the  board  one  who  may  refuse  assent  to  any  impartial 
third  member,  is  obvious. 
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A  further  very  obvious  and  cogent  consideration  consists 
in  the  difference  between  the  situation  of  West  Allis  and 
that  of  either  Oconto  or  Hurley.  Both  the  latter  were,  and 
were  likely  to  remain,  individual  and  independent  communities, 
with  no  opportunity  to  obtain  water  or  light  from  plants  es- 
tablished elsewhere,  and  with  prospects  of  but  normal  municipal 
growth  and  development.  West  Allis  was  in  practical  effect 
a  part  of  the  urban  development  of  Milwaukee,  though  outside 
its  limits.  Its  exib'tence  was  due  to  the  already  accomplished 
fact  of  the  location  of  vast  factories  as  part  of  the  business  and 
manufacturing  aggregation  pertaining  to  the  metropolis.  Ita 
streets  were  laid  out  in  continuation  and  extension  of  the  sys- 
tem already  existing  in  Milwaukee.  The  electric  street-car 
lines  of  that  city  already  traversed  the  new  village.  Its  prox- 
imity was  such  that  speedy  extension  to  it  of  the  gas  and 
electrical  facilities  existing  in  the  city  was  beyond  reasonable 
doubt. 

Yet  further,  the  legislature  has  established,  as  to  cities,  ten 
years  as  the  limit  permissible  for  lighting  contracts :  Stats. 
1898,  sees.  925-952,  subd.  34.  The  evidence  made  apparent 
that  West  Allis,  at  the  time  of  this  contract,  had  ^^^  already  at- 
tained population  more  than  sufficient  to  make  it  a  city  ipso 
facto,  though  that  fact  could  not  be  effectively  established  until 
a  state  census  should  be  taken:  Stats.  1898,  sec.  925g.  While 
legally  a  village,  so  that  the  absolute  legislative  limitation  on 
cities  did  not  apply,  yet  obviously  all  the  reasons  which  in- 
duced such  legislative  limit  are  cogent  as  reasons  why  it  ought 
not  to  be  exceeded  by  this  village.  All  these  distinctions  ren- 
der it  obvious  that  the  two  Wisconsin  cases  above  cited  can  have 
no  controlling  effect  as  to  the  reasonableness  of  the  time  limit 
in  this  contract,  even  if  that  were  the  only  extraordinary  ele- 
ment therein. 

That  a  fifty  year  term  even  for  gas  lighting  is  extraordi- 
nary and  far  in  excess  of  any  sustained  by  authority,  we  have 
already  said;  also  that  the  situation  was  such  as  to  make 
specially  unnecessary  any  extraordinary  and  special  provision 
for  ligliting  plant;  but  whether  any  mere  length  of  time  alone 
must  force  conclusion  of  unreason  we  need  not  decide;  that 
element  is  certainly  one  which,  with  others,  must  have  effect, 
though  insuflicient  alone.  One  such  additional  element  was 
the  price  agreed  to  be  paid  throughout  the  term.  Without 
going  into  detail  of  the  evidence,  it  is  apparent  that  such 
prices  considerably   exceeded  those  elsewhere  paid  under  sub- 
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etantially  similar  circumstances;  electric  arc  lights  by  thirty 
per  cent  to  fifty  per  cent,  gas  lights  by  twenty-five  per  cent, 
and  gasoline  lights  by  seventy-five  per  cent.  These  excessive 
prices  for  so  long  a  term  were  rendered  the  more  unreasonable 
by  the  probability,  already  mentioned,  that  the  gas  and  electric 
lighting  facilities  of  Milwaukee  would  speedily  be  extended  to 
this  village,  with  prices  lower  than  those  with  which  the  above 
comparisons  are  made.  Also,  it  is  striking  that  the  greatest 
excess  in  price  was  upon  the  gasoline  lights,  with  which  the 
village  might  in  the  main  be  forced  to  content  itself  at  the 
will  of  the  company,  as  we  shall  presently  demonstrate.  Those, 
of  course,  might  be  supplied  by  anyone  without  large  prelim- 
inary investment,  and  ^^^"^  present  none  of  the  reasons  for  long 
term  contract  or  large  price  which  might  be  urged  in  favor  of 
gas  or  electric  lighting,  for  which  expensive  plant  must  be  pro- 
vided. 

Xot  the  least  striking  characteristic  of  this  ordinance  is  its 
omission  of  all  the  ordinary  reservations  to  the  village  of  power 
to  control  the  manner  of  its  performance  in  those  respects  in 
which  time  and  circumstances  must  make  wise  provision  in  ad- 
vance impossible;  also  the  absence  of  any  binding  contract  on 
the  part  of  the  company  to  furnish  lights  of  the  kinds  and  at 
places  which  pviblic  welfare  may  demand.  The  only  reserva- 
tion of  any  power  of  control  in  the  village  is  of  "such  riglits 
as  it  cannot  waive"  to  make  ordinances  and  regulations.  This 
is,  of  course,  a  most  extraordinary  provision,  utterly  needless 
and  meaningless  in  a  contract,  and  no  adequate  substitute  for 
those  reservations  usually  so  industriously  made  in  franchises 
and  contracts  of  this  sort.  Further,  the  company  is  given  power 
to  make  all  regulations  in  its  discretion,  some  of  which  may  be 
very  burdensome  alike  to  the  village  and  to  tlie  private  con- 
sumers, with  only  the  limitation  that  they  shall  be  reasonable 
and  not  contrary  to  law  and  not  beyond  the  power  of  said  vil- 
lage to  permit.  A  more  complete  surrender  l)y  a  viUage  of  its 
power  to  protect  the  pul)]ic  welfare  in  the  important  matter  of 
street  lighting  can  hardly  be  imagined. 

As  to  the  agreement  of  tlie  company  to  supply  lights,  it  is 
substantially  without  force  except  as  to  gasoline  or  oil  lamps. 
The  agreement  is  in  terms  to  keep  the  village  and  its  citizens 
supplied  with  light  by  the  six  mentioned  means  and  any  or 
all  of  them.  This,  perliaps,  would  give  option  to  the  cit}^  and 
might  enable  it,  to  compel  the  supply  of  gas  and  electric  light 
at  places  where  necessary;  but  it  is  at  once  qualified  by  the 


922  American  State  Eeports,  Vol.  100.     [Wisconsin, 

limitation  that  such  supply  shall  be  with  gas  and  electric  light 
only  upon  and  along  those  parts  of  the  highways  where  gas 
mains  are  laid  at  the  time,  or  poles  erected  and  wires  strung. 
We  search  the  contract  in  vain  for  any  power  in  the  ^^*  city 
to  compel  the  company  to  lay  its  pipe  or  stretch  its  wires  at 
any  specific  place  or  to  any  specified  extent.  The  only  burden 
in  the  latter  respect  assumed  by  the  company  is  that  it  shall 
commence  the  construction  of  its  plant  and  active  work  in 
furnishing  light  within  five  months  from  the  day  of  acceptance 
of  the  ordinance.  As  to  when  such  construction  shall  be  com- 
pleted, the  ordinance  is  silent,  as  also  as  to  what  shall  con- 
stitute such  completion.  Even  if  this  may  require  that  cither 
an  electric  or  a  gas  plant  be  established,  there  is  nothing  here 
to  require  the  laying  of  even  a  single  block  of  gas-pipe  or  the 
stretching  of  a  single  block  of  wire.  Certainly,  when  the  com- 
pany shall  have  gone  to  even  that  extent,  it  will  have  satis- 
fied every  term  of  the  contract.  The  rest  of  the  village,  if 
lighted  at  all,  must  be  lighted  with  oil  or  gasoline,  at  prices,  as 
we  have  said,  seventy-five  per  cent  above  those  charged  else- 
where, and  with  an  absolute  restriction  upon  the  village  against 
purchasing  from  anyone  else  even  this  temporary  form  of  light. 
The  result  is  that  this  village  has  bound  itself  for  fifty  years  to 
buy  oil  or  naphtha  lights  from  this  company  at  a  grossly  ex- 
cessive price,  presumably  so  profitable  as  to  remove  the  motive 
of  self-interest  which  perhaps  might  otherwise  be  relied  on  to 
induce  extension  of  gas  mains  and  electric  wires  sufficiently  to 
meet  the  most  pressing  public  needs.  Thus  the  village  may 
never  within  that  to7-m  be  al)le  to  obtain,  except  to  the  most 
trifling  extent,  any  of  the  modern  forms  of  street  lights,  for 
it  can  buy  them  of  no  one  else. 

We  have  perhaps  carried  the  detailed  analysis  of  this  ordi- 
nance further  than  was  necessary,  and  may  end  it  here,  al- 
thon.iili  there  are  various  otlier  plirascs,  clauses,  and  provisions 
of  tlic  contract  most  significant  of  a  result  or  jnirpose  to  merely 
benefit  the  conspany,  without  thonglit  or  consideration  for  the 
pulilic  welfare.  We  cannot  avoid  the  conviction  that  tliC  terms 
of  this  ordinance  and  contract  bring  it  within  ^"*  tliat  degree 
of  unreasonableness  which,  after  yielding  all  due  deference  to 
the  discretion  vested  in  the  municipality,  compels  us  to  say 
tliat  tliat  body  has  transcended  tlie  powers  delegated  to  it  by 
the  legislature,  and  that  its  act  in  passing  this  ordinance  and 
entering  into  this  alleged  contract  is  void  for  that  reason. 
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Some  contention  is  made  that  because  the  legislature  re- 
quires the  village  board  to  grant  a  franchise  when,  upon  sub- 
mission to  popular  vote,  the  majority  of  the  votes  have  been 
in  the  affirmative  (sees.  959-952),  the  doing  of  such  act  is  no 
longer  discretionary  with  the  village  board,  but  is  in  effect 
the  act  of  the  legislature,  and  therefore  cannot  be  reviewed 
by  the  courts  as  to  its  reasonableness.  This  argument  con- 
fuses the  municipal  corporation  with  the  village  board.  It  is 
not  alone  the  acts  of  one  or  another  of  the  several  village  of- 
ficers which  are  subject  to  review  for  unreason  by  the  judiciary, 
but  the  act  of  the  corporation  itself,  which  is  also  a  mere  dele- 
gate of  certain  powers,  which  it  must  exercise  within  such 
delegation.  Now,  the  electorate  of  this  village,  in  special  elec- 
tion assembled,  is  none  the  less  an  agency  of  the  municipality 
than  is  the  village  board  or  any  of  the  village  officers,  within 
their  respective  jurisdictions.  True,  the  electorate  comes  nearer 
to  the  whole  people  of  the  village,  who  are  the  corporation,  but 
it  does  not  constitute  the  whole.  It  may  speak  for  and  bind 
the  whole  only  within  the  limits  of  the  authority  conferred  upon 
it,  just  as  can  the  village  board  or  any  other  officer.  No  au- 
thority is  cited  for  the  proposition  that,  because  the  village  acts 
in  some  other  way  than  through  its  village  board,  its  acts,  how- 
ever unreasonable,  are  beyond  revision  and  correction  by  the 
judiciary,  and  no  reason  presents  itself  to  our  minds  in  favor 
of  such  view.  This  ordinance,  if  unreasonable,  is  as  much  void 
when  approved  by  a  certain  number  of  the  electors  as  if  the 
village  had  acted  through  any  other  of  its  authorized  agencies, 
though  doubtless  ^^^  the  assent  of  so  large  a  part  of  the  com- 
munity would  be  recog^lized  by  the  courts  as  a  cogent  cir- 
cumstance in  support  of  the  reasonableness  of  an  ordinance. 

It  is  further  urged  that  although  we  miglit  find  tliis  ordi- 
nance unreasonable  and  therefore  illegal  in  certain  respects — 
as,  for  example,  in  its  length  of  time — we  should  restrict  the 
invalidity  to  those  elements,  leaving  valid  the  other  portions. 
It  is  hardly  necessary,  after  the  discussion  of  the  grounds  of 
the  invalidity  of  this  ordinance,  to  say  that  they  so  pernieatt^ 
the  whole  and  are  so  obviously  interdependent,  and  the  consid- 
eration, either  to  the  village  or  to  the  company,  for  all  the 
provisions  thereof,  that  no  such  severance  is  ])0ssible.  We  can- 
not, for  example,  eliminate  one-half  of  the  price  for  gasoline 
lamps  and  say  that  the  ordinance  and  contract  shall  stand 
valid  as  against  the  company  at  such  diminished  price;  nor  can 
we  supply  in  the  contract  an  agreement  by  the  company  to  sup- 
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ply  lights  of  diilerent  kinds,  as  the  village  government  niay 
deem  public  welfare  to  demand  in  the  future.  Hence  we  can 
find  no  escape  in  this  contention  from  the  conclusion  of  com- 
plete invalidity. 

Many  other  grounds  for  invalidating  the  ordinance  in  ques- 
tion are  asserted  and  have  been  vigorously  argued,  but,  as  com- 
plete invalidity  results  from  the  considerations  already  stated, 
discussion  and  decision  of  the  others  would  be  needless  ex- 
penditure of  labor.     We  therefore  do  not  pass  upon  them. 

By  the  Court.  Judgment  reversed,  and  cause  remanded 
with  directions  to  render  judgment  in  favor  of  the  plaintills  ac- 
cording to  the  prayer  of  the  complaint. 


Courts  will  not  ordinarily  inquire  into  the  motives  tbat  actuate 
legislative  action  on  the  part  of  municipalities,  and  they  are  reluc- 
tant to  inquire  into  the  reasonableness,  expediency,  or  justice  ot 
municipal  ordinances.  However,  courts  have  power  to  inquire  into 
alleged  abuses  of  powers  by  cities  and  towns  in  the  enactment  of 
ordinances,  and  to  declare  them  void  when  the  limits  of  authority 
have  been  transcended:  State  v.  Davidson,  50  La.  Ann.  1297,  69  Am. 
St.  Eep.  478,  24  South.  324;  Frost  v.  Chicago,  178  111.  250,  69  Am. 
St.  Hep.  301,  52  N.  E.  869,  49  L.  K.  A.  657;  Grand  Kapids  v.  Brandy, 
105  Mich.  670,  55  Am.  St.  Rep.  472,  64  N.  W.  29,  32  L.  R.  A.  116; 
State  V.  Taft,  118  N.  C.  1190,  54  Am.  St.  Rep.  768,  23  S.  E.  970. 

A  Contract  Bettcccn  a  Mtmicipal  Corporation  and  a  water  company 
whereby  the  municipality  agrees  to  limit  the  amount  of  license  tix 
to  be  imposed  on  the  water  company  d-uring  the  term  of  the  contract, 
is  held  ultra  vires  in  Mavor  etc.  of  Birmingham  v.  Birmingham 
Water  Works  Co.,  139  Ala. '531,  101  Am.  St.  Rep.  — ,  36  South.  614. 
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FIEST  :N"ATI0N"AL  bank  v.  CITIZENS'  STATE  BANK. 
[11  Wyo.  32,  70  Pac.  726.] 

APPEAL  AND  EREOE^Eestriction  to  the  Record.— If  a  re- 

qnost  is  made  for  a  separate  statement  of  the  conclusions  of  fact 
and  of  law,  the  record  should  show  such  request  and  that  it  was 
made  in  due  season,     (p.  928.) 

APPEAL  AND  EEROR— Fa<;ts  Eelied  upon  Must  Appear  by  the 
Record. — It  is  not  sufficient,  to  entitle  a  party  on  appeal  to  rely 
upon  his  request  that  the  law  and  the  facts  be  separately  found,  that 
he  append  an  affidavit  to  the  motion  for  a  new  trial  deposing  to 
such  request,     (p.  929.) 

APPEAL  AND  ERROE. — A  Request  for  a  Separate  Statement 
of  Conclusions  of  Fact  and  of  Law  Comes  too  Late  if  first  made  after 
the  judge  has  announced  his  decision  and  directed  the  ]ireparation 
of  a  decree  in  accordance  therewith.  Such  request  should  be  made 
at  the  time  of  the  trial,  or  not  later  than  the  final  sul;mission  of  the 
case  for  decision,  or  some  later  time  fixed  by  the  court,     (p.  929.) 

HOMESTEAD — Mortgages  upon. — An  Acknowledgment  Taken 
as  Eefiuired  by  the  Statute  is  Essential  to  the  validity  of  a  mortgage 
of  a  homestead  or  of  any  release  or  waiver  of  the  homestead  right. 
(p.  930.) 

HOMESTEAD. — A  Mortgage  of  a  Homestead  the  Acknowledg- 
ment to  Which  was  Taken  and  Certified  by  an  Officer  Disqualified  to 
Act  is  void.     CP-  930.) 

CONVEYANCE,  Acknowledgment  of,  Who  Disqualified  to  Take. 
A  notary  public  who  is  an  owner  of,  and  stockholder  in,  a  corpora- 
tion is  disqualified  from  taking  the  acknowledgment  of  a  mortgage 
executed  for  its  benefit,  though  it  is  not  named  as  a  party  therein, 
as  where  a  note  and  mortgage  are  on  their  face  in  favor  of  a  natural 
person,  but  the  debt  secured  in  fact  belongs  to  the  corporation. 
(p.   933.) 

LIMITATION  OF  ACTIONS — Statute,  When  not  Sufiiciently 
Pleaded. — If,  in  an  action  to  foreclose  a  mortgage,  a  junior  mort- 
gagee made  a  party  defendant,  answers,  alleging  that  his  lien  is 
prior  and  superior  to  that  of  the  plaintiff,  this  is  not  a  pleading  of 
the   statute   of   limitations   against    the   plaintiff's   claim,   nor   can   it 

(925) 
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entitle  such  defendant  to  resist  plaintiff's  suit  on  the  ground  that 
his  cause  of  action  is  a  note  in  renewal  of  a  debt  which  is  barred  by 
the  statute,     (p.  934.) 

LIMITATION  OF  ACTIONS— Leave  to  Plead  the  Statute  of 
Limitations,  What  does  not  Amount  to. — Where  the  defendant  does 
not  plead  the  statute  of  limitations,  an  order  made  after  the  trial 
granting  the  parties  the  privilege  of  amending  their  pleadings  to 
conform  to  the  facts  proved  does  not  entitle  the  defendant  to  file 
an  answer  pleading  such  statute,  and  if  filed,  the  court  may  strike 
such  answer  out.     (p.  934.) 

MORTGAGE,  Renewal  of.  Effect  upon  a  Second.— If  the  note 
to  secure  which  a  mortgage  is  given  is  renewed  after  the  execution 
of  a  second  mortgage  to  another  party,  such  second  mortgage  does 
not  thereby  become  entitled  to  priority  on  the  ground  that  the  re- 
newal increases  the  burden  on  the  encumbered  premises,  where  there 
is  nothing  to  show  that  the  rate  of  interest  on  the  renewal  note  is 
greater  than  on  the  original,     (p.  935.) 

MORTGAGE — Effect  of  Renewal  as  Against  a  Second  Mort- 
gage.— The  taking  of  a  new  note  in  place  of  one  to  secure  wlii^-h  tln^ 
mortgage  was  given  does  not  operate  to  extinguish  the  lien  of  the 
mortgage,  in  tlie  absence  of  an  agreement  between  the  })arties  to 
that  effect,  and  the  first  mortgage  may  therefore  be  foreclosed  against 
a  iunior  mortgagee  whose  rights  accrued  before  such  renewal, 
(p.*  936.) 

MORTGAGE — Foreclosing  for  Interest. — If  a  note  given  in  re- 
newal of  a  pre-existing  note  which  was  secured  by  a  mortgage  is 
by  its  terms  due  two  years  after  date,  but  provides  for  annual  pay- 
ment of  interest,  and  that  the  failure  to  pay  any  interest  within 
thirty  days  after  due  shall  cause  the  whole  note  to  become  due  at 
once  at  the  option  of  the  holder,  he  is  entitled,  as  against  a  junior 
mortgagee,  to  foreclose  before  the  expiration  of  the  two  years  if 
the  interest  becomes  due  within  that  time  and  remains  more  than 
thirty   days  unpaid,      (p.   936.) 

COLLATERAL  SECURITY.— If  a  note  has  been  transferred  as 
collateral  security,  the  original  payee  cannot,  by  agreement  with  the 
maker,   extend   the   time  for  payment,     (p.   937.) 

E.  E.  Entcrliiie  and  X.  K.  Criggs,  for  the  plaintiff  in  error. 

E.  E.  Lonabaugh,  for  the  defendant  in  error. 

51  POTTER,  C.  J.  Tliis  snit  was  instituted  in  tlie  district 
court  April  22,  1899,  by  the  Citizens'  State  Bank  of  ])ul)U(|ue, 
Iowa,  for  the  purpose  of  foreclosing  three  certain  real  estate 
mortgages  executed  by  George  Tschirgi  and  his  wife,  i\rarie  T. 
Tschirgi,  to  secure  the  payment  of  certain  promissoiy  notes 
given  bv  said  George  Tschirgi,  or  by  him  and  his  wife.  Mat- 
thew Tschirgi,  the  father  of  George,  the  First  National  Bank 
of  Sheridan  and  E.  A.  Whitney  Avere  made  "^  parties  defend- 
ants as  having  or  claiming  to  have  some  interest  in  or  liens 
\ipon  the  lands  covered  ])y  the  mortgages.  Pending  the  set- 
tlement of  the  issues  in  the  case,  Catherine  Tschirgi,  the  wife 
of  ]\Iatthew,  was  made  a  party  defendant,  and  her  interest  was 
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disclosed  by  appropriate  pleadings,  as  was  also  the  interest  of 
Matthew  Tschirgi.  Simeon  E.  Baldwin  does  not  seem  to  have 
appeared  in  the  cause  until  the  rendition  of  the  final  decree, 
whereby,  by  consent  of  all  the  parties,  the  title  to  a  certain  tract 
of  the  lands  involved  was  quieted  in  him.  The  First  National 
Bank  of  Sheridan  being  interested  in  the  lands,  or  a  part 
thereof,  as  the  owner  of  a  mortgage  executed  to  E.  A.  Whitney 
by  said  George  and  Marie  T.  Tschirgi,  appeared  and  answered, 
and  by  cross-petition  set  forth  its  mortgage  and  prayed  for  its 
foreclosure,  alleging  the  same  to  constitute  a  lien  superior  and 
prior  to  the  mortgages  held  by  the  plaintiif,  notwithstanding 
that  it  was  subsequent  as  to  time  of  execution. 

Five  separate  tracts  of  land  were  originally  involved  in  the 
controversy,  but  in  this  court  the  contest  is  narrowed  to  two 
of  the  tracts.  The  title  to  one  of  the  tracts  originally  involved 
was,  as  above  stated,  quieted  in  Simeon  E.  Baldwin,  by  consent 
of  all  the  parties;  and  by  like  consent  the  title  to  another  tract 
was  quieted  in  Matthew  Tschirgi.  A  third  tract,  upon  which 
the  plaintiff  was  decreed  a  first  and  prior  lien  under  one  of 
its  mortgages,  is  out  of  the  case,  the  defendant  bank,  plaintiff 
in  error  here,  not  complaining  of  the  decree  in  that  respect. 

By  the  final  decree  of  the  district  court,  the  mortgages  upon 
the  other  two  tracts  held  by  the  plaintiff,  the  Citizens'  State 
Bank  of  Dubuque,  were  found  and  adjudged  to  be  prior  and 
superior  to  the  mortgage  of  the  defendant  bank — the  First 
National  Bank  of  Sheridan;  and  the  mortgage  of  the  last- 
named  bank  was  adjudged  void  so  far  as  it  affected  the  home- 
stead of  the  mortgagors;  and  in  the  decree  providing  for  the 
sale  of  the  homestead,  the  homestead  exemption  of  fifteen  hun- 
dred dollars  was  ordered  paid  to  said  George  and  ^^  Marie  T. 
Tschirgi,  after  satisfaction  of  the  amount  due  upon  the  mort- 
gage of  the  Citizens'  State  Bank  covering  that  tract,  and  ))e- 
fore  the  application  of  any  of  the  proceeds  of  the  sale  thereof, 
toward  the  mortgage  thereon  of  the  First  National  Bank. 

The  First  National  Bank  of  Sheridan  brings  the  cause  hero 
on  error,  and  complains  of  the  decree  in  so  far  as  it  relates 
to  the  homestead  and  the  validity  of  its  mortgage  covering  the 
same,  and  adjudges  the  mortgages  of  the  plaintiif  bank  to  con- 
stitute superior  liens  upon  the  two  tracts  now  in  controversy. 
Before  proceeding  to  a  discussion  of  tlicse  matters,  we  will 
dispose  of  a  preliminary  question  raised  by  plaintiff  in  error. 

The  cause  was  tried  and  submitted  to  the  court,  and  there- 
upon taken  under  advisement  on  the  fourth  day  of  January, 
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1900.  Final  decree  and  judgment  was  rendered  August  30, 
1900.  Tlie  findings  of  the  court  to  some  extent  at  least  are 
contained  in  the  decree,  but  it  is  contended  that  there  is  not  a 
separate  statement  of  the  conclusions  of  fact  and  law;  and  it 
is  urged  that  error  was  committed  by  the  court  in  failing  to 
state  its  conclusions  of  law  and  fact  separately,  as  requested  by 
the  plaintiff  in  error.  It  may  be,  and  doubtless  should  be,  con- 
ceded that  the  decree  does  not  in  form  and  substance  amount 
to  a  separate  statement  of  the  conclusions  of  law  and  fact  as 
contemplated  by  the  statute  providing  therefor  when  requested ; 
indeed,  the  decree  states  that  the  issues  are  found  generally 
for  the  plaintiff.  The  statute  on  the  subject  is  as  follows : 
''Upon  the  trial  of  questions  of  fact  by  the  court,  it  shall  not 
be  necessary  for  the  court  to  state  its  findings,  except,  gen- 
erally, for  the  plaintiff  or  defendant,  unless  one  of  the  parties 
request  it,  with  the  view  of  excepting  to  the  decision  of  the 
court  upon  the  questions  of  law  involved  in  the  trial,  in  which 
case  the  court  shall  state  in  writing  the  conclusions  of  fact 
found  separately  from  the  conclusions  of  law" :  Eev.  Stats., 
sec.  36fi0. 

**^  One  of  the  grounds  for  new  trial  set  forth  in  the  mo- 
tion therefor  was  that  the  court  erred  in  failing  and  refusing 
to  state  and  find  its  conclusions  of  fact  and  law  separately, 
as  requested  by  defendant  bank ;  and  attached  to  the  motion 
appears  to  have  been  an  affidavit  of  the  attorney  for  the  bank 
setting  forth  that,  "after  the  said  cause  had  been  submitted 
to  the  aforesaid  court  for  its  decision  and  judgni.cnt,  and  af- 
ter the  presiding  judge  had  indicated  what  his  decision  or  the 
decision  of  the  court  would  be,  and  had  requested  the  attor- 
ney for  the  plaintiff  to  draw  up  the  decree  in  accordance 
therewith,  but  before  entering  of  the  decision  and  judgment 
in  the  said  action,  to  wit,  on  or  about  the  20th  of  June,  1900, 
affiant,  in  behalf  of  the  defendant  bank,  made  request  in  writ- 
ing of  the  said  presiding  judge  that  the  said  court  and  judge 
should  state  and  find  its  conclusions  of  fact  and  of  law  sep- 
arately." The  record  is  elscwlicre  silent  respecting  the  re- 
quest for  separate  findings,  and  for  this  reason  we  think  that 
the  (|uestion  is  not  presented. 

Tlie  record  should  disclose  that  a  request  for  separate  state- 
ment of  conclusions  of  fact  and  law  was  in  fact  made,  and 
that  it  was  made  in  due  season.  And  a  recital  in  the  motion 
for  new  trial,  or  a  statement  in  the  affidavit  attached  to  the 
motion,    that   a   request    was   made,    is   insufficient:    Smith    v. 
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IJliler,  99  Ind.  140;  Mckless  v.  Pearson,  12G  Ind.  477,  26 
N.  E.  478;  Van  Horn  v.  State,  5  Wjo.  501,  40  Pac.  964;  El- 
liott's Appellate  Procedure  and  Trial  Practice,  sec.  732.  But 
not  having  been  made  until  after  the  judge  had  announced  his 
decision,  and  directed  the  preparation  of  decree,  more  than 
five  months  after  the  cause  had  been  submitted,  the  request 
came  too  late.  The  court  was  not  then  required  to  comply 
with  it;  Elliott's  Appellate  Procedure  and  Trial  Practice,  sec. 
732  ;  Toledo  v.  Barnes,  1  Ohio  N".  P.  188 ;  Wilcox  v.  Byington, 
36  Kan.  212,  12  Pac.  826;  Eoss  v.  Baker,  58  Neb.  402,  78 
iST.  W.  730.  In  the  case  last  above  cited,  under  a  statute  pre- 
cisely like  our  own,  the  jSTebraska  court  say  that  "it  is  proper, 
in  order  that  the  trial  judge  may  examine  and  consider  the  ques- 
tions of  fact  and  law,  and  formulate  and  prepare  "^  the  requisite 
statements,  that  the  request  should  be  made  at  tlie  time  of  the 
trial,  and  not  later  than  at  the  final  sul)mission  of  the  cause 
for  decision,  or  at  a  later  time,  to  be  fixed  by  the  court.  The 
judge  should  not  be  called  upon  at  the  same  time  of  the 
rendition  of  the  decree  to  then  particularize  in  regard  to  every 
conclusion  of  fact  and  also  of  law.  He  undoubtedly  might  and 
may  do  so.  \Ye  think  it  discretionary  with  him,  if  the  rcfjuest 
is  made  later  than  at  the  time  we  have  indicated,  whether  he 
will  comply  with  it  or  not.'^ 

The  mortgage  held  by  the  plaintiff  in  error,  and  under  its 
cross-petition  sought  to  be  foreclosed,  covered,  in  addition  to 
other  lands,  a  tract  of  one  hundred  and  sixty  acres  found  to 
be  the  homestead  of  the  mortgagors,  George  and  jMarie  T. 
Tschirgi.  The  mortgage  was  given  by  them  to  E.  A.  Wliitney 
to  secure  the  payment  of  a  note  made  payable  to  him.  lie 
testified  that,  at  the  time  of  the  execution  of  the  mortgage,  lie 
had  no  interest  in  it  nor  in  the  debt,  but  that  the  debt  secured 
belonged  to  the  bank,  and  the  note  and  mortgage  were  unide 
to  him  for  the  benefit  of  the  bank.  It  was,  as  be  testified,  tlio 
result  of  an  indebtedness  previously  due  to  Iiini  tliat  lie  liad 
turned  over  to  the  bank.  Sul)sequently  he  indorsed  tlie  jiote 
to  the  bank.  He  testified  that  wlicn  tlie  note  and  mortgage 
were  made  he  was  merely  acting  for  the  bank.  Tlie  court 
found  that  the  mortgage  was  given  to  Whitney,  as  trustee  for 
the  liauk.  The  acknowledgment  of  the  mortgage  was  taheii  l)e- 
fore  and  certified  l)y  a  notary  public,  who  was  at  tlie  time  the 
cashier  of  tlie  bank  and  one  of  its  stockholders.  I'pon  the 
ground  that  the  mortgage  was  acknowledged  before  a  party 
interested  therein,  and  m  the  debt  secured  thereby,  it  was  held 
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void  as  to  the  homostead,  to  the  extent  of  fifteen  hundred  dol- 
lars, tlie  homestead  interest. 

Our  statute  provides  that  every  sale,  mortgage,  disposal  or 
encumbrance  of  a  homestead  shall  be  "absolutely  void"  unless 
the  wife  of  the  owner  or  occupant,  if  he  have  any,  shall,  sep- 
arate and  apart  from  her  husband,  freely  '^  and  voluntarily 
sign  and  acknowledge  the  instrument  of  writing,  conveying, 
mortgaging,  disposing  of,  or  encumbering  such  homestead,  and 
the  officer  taking  her  acknowledgment  shall  fully  apprise  her 
of  her  right  and  the  effect  of  signing  and  acknowledging  such 
instrument.  It  is  provided  further  that  no  deed  or  other  in- 
strument shall  be  construed  as  releasing  the  right  of  home- 
stead, unless  the  same  shall  contain  a  clause  expressly  releas- 
ing or  waiving  such  right.  And  in  such  case  the  certificate 
of  acknowledgment  shall  contain  a  clause  substantially  as  fol- 
lows :  "Including  the  release  and  waiver  of  the  right  of  home- 
stead," or  other  words  which  will  expressly  show  that  the  par- 
ties executing  the  deed  or  other  instrument  intended  to  release 
such  right;  and  that  no  release  or  waiver  of  the  right  of  home- 
stead by  the  husband  shall  bind  the  wife  unless  she  join  in  such 
release  or  waiver:  Eev.  Stats.,  sec.  2770;  see,  also,  sec.  2776. 

The  provisions  of  the  statute  make  the  proposition  too  clear 
to  require  discussion  that  an  acknowledgment  taken  as  required 
by  the  statute  was  an  essential  element  to  render  the  mort- 
gage in  question  effectual  and  valid  as  a  release  or  waiver  of 
the  homestead  right:  Ogden  Bldg.  Assn.  v.  Mensch,  19(3  111. 
554,  89  Am.  St.  Rep.  330,  63  X.  E.  1049;  Gage  v.  Wliccler, 
129  111.  197,  21  X.  E.  1075.  And  it  follows  that,  should  it 
be  licld  that  the  acknowledgment  was  taken  and  certified  to 
by  an  officer  at  the  time  and  in  that  instance  disqualified  and 
incompetent  to  act,  then  the  district  court  correctly  adjudged 
the  mortgage  void  as  alfccting  the  homestead  interest. 

The  authority  of  a  party  interested  in  a  conveyance  to  act 
officially  in  taking  the  acknowledgment  of  the  execution  thereof 
has  been  the  subject  of  frequent  judicial  determination ;  and 
the  general  rule,  sustained  by  the  great  weight  of  authority, 
is  that  an  acknowledgment  taken  before  one  who  is  a  party  to 
the  conveyance  or  is  interested  therein  is  void :  Ogden  Bldg. 
Assn.  V.  Mensch,  196  111.  554,  89  Am.  St.  Rep.  33C^  63  X.  E. 
1049;  Kothe  v.  Krag-Reynolds  Co.,  20  Ind.  App.  293,  50  X. 
E.  594;  llorbach  v.  Tyrrell,  48  Xeb.  514,  67  X.  W.  485,  489, 
37  L.  R.  A.  434;  Withers  ^'  v.  Baird,  7  W^atls,  227,  32  Am. 
Dec.  754;  Brown  v.  Moore,  38  Tex.  648;  Davis  v.  Beasley,  75 
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Ya.  491;  Groesbeck  v.  Sceley,  13  Mich.  329;  Miles  v.  Kelley, 
16  Tex.  Civ.  App.  147,  40  S.  W.  599;  1  Devlin  on  Deeds,  2cl 
ed.,  sec.  467;  1  Cyc.  553,  and  cases  cited;  1  Ency.  of  Law,  2d 
ed.,  493,  and  cases  cited.  In  Cyclopedia  of  Law  and  Pro- 
cedure it  is  said :  "Because  of  the  probative  force  accorded  to 
the  certificate,  as  well  as  the  usually  important  consequences 
of  the  instrument  itself,  public  policy  forbids  that  the  act  of 
taking  and  certifying  the  acknowledgment  should  be  exercised 
by  a  person  financially  or  beneficially  interested  in  the  trans- 
action." 

Our  attention  has  been  directed  to  the  fact  that  in  one  case 
at  least  wliere  the  rule  above  stated  is  laid  down,  there  was  a 
statute  expressly  declaring  interest  of  the  officer  a  disqualifica- 
tion; but  it  is  to  be  observed  that,  in  that  case,  the  general 
question  was  elaborately  discussed,  and  the  conclusion  reached 
that,  independent  of  the  statute,  the  disqualification  on  ac- 
count of  interest  existed  on  grounds  of  public  policy :  Kothe 
V.  Krag-Eeynolds  Co.,  20  Ind.  App.  293,  50  N.  E.  594.  It  is 
true  that  the  same  reasons  have  not  always  been  assigned  as 
the  ground  or  foundation  for  the  principle  that  interest  in  the 
conveyance  constitutes  a  disqualification.  Some  of  the  deci- 
sions have  held  the  act  of  taking  the  acknowledgment,  es- 
pecially of  a  married  woman  when  the  law  requires  it  to  be 
taken  separate  and  apart  from  her  husband,  to  be  judicial,  and 
the  disqualification  is  declared  upon  that  theory.  As  to  whether 
the  act  is  a  judicial  one  or  ministerial  only,  there  appears  to 
be  some  conflict  in  the  authorities.  Other  decisions  have 
found  the  reason  for  the  rule  in  the  conclusiveness  of  the  of- 
ficer's certificate,  while  still  others,  and  among  them  several 
of  the  more  recent  decisions,  and  which  seem  to  us  to  have  en- 
tered into  a  deeper  consideration  of  the  question,  maintain  the 
rule  upon  the  broad  ground  of  public  policy,  in  the  absence  of 
any  statutory  declaration  on  the  subject;  and  whether  the  act 
be  ministerial  or  judicial  is  regarded  as  immaterial,  or  at  least 
as  unnecessary  to  a  decision  of  the  question. 

"'*  Our  statutes  do  not  expressly  disqualify  an  officer  from 
talcing  an  acknowledgment  in  case  he  should  be  interested  in 
the  transaction  or  the  instrument,  nor  is  the  cei-tificatc  of  a 
notary  made  conclusive  of  the  facts  therein  contained.  The 
certificate  is,  however,  constituted  presumptive  evidence:  Rev. 
Stats.,  sec.  2602.  And  all  deeds  and  other  conveyances  of  any 
interest  in  lands,  executed,  attested  and  acknowledged  in  ac- 
cordance with  the  statutory  requirements,  may  be  read  in  evi- 
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dence  without,  in  the  first  instance,  fumishing  other  or  ad- 
ditional proof  of  the  execution  thereof:  Rev.  Stats.,  sec.  2739. 
And  in  case  of  the  loss  of  the  instrument,  the  record  thereof 
may  likewise  he  read  in  evidence:  Rev.  Stats.,  sec,  2739. 
These  provisions,  together  with  those  declaring  a  conveyance 
properly  executed,  and  acknowledged,  wlien  recorded,  to  op- 
erate as  constructive  notice  thereof,  serve  to  attach  to  an  ac- 
knowledgment very  important  and  far-reaching  consequences. 
We  perceive  no  sufficient  reason,  therefore,  for  going  counter 
to  the  overwhelming  weight  of  authority,  and  discarding  the 
general  rule  prohibiting  an  officer  financially  or  beneficially 
interested  in  a  conveyance  from  taking  the  required  acknowl- 
edgment of  its  execution.  Xot  only  do  we  think  the  rule  a 
sound  one,  but  the  reasons  therefor  are  peculiarly  persuasive 
when  applied  to  the  case  of  an  acknowledgment  such  as  that 
required  on  the  part  of  a  wife  in  order  to  release  the  home- 
stead right  under  the  provisions  of  our  statutes. 

Thus  far  we  have  referred  to  the  general  rule.  We  come 
now  to  the  degree  or  character  of  interest  that  will  operate  to 
render  the  officer  incompetent  to  act,  as  ap])licahle  to  the  facts 
in  the  case  at  bar.  There  seems  to  be  a  direct  and  somewhat 
formidable  conflict  in  the  authorities  as  to  whether  one  who 
is  an  officer  of  a  corporation,  but  not  a  stockholder,  is  thereby 
disqualified  to  take  the  acknowledgment  of  an  instrument  to 
which  the  corporation  is  a  party,  or  in  which  it  is  interested. 
We  need  not  consider  that  question,  since  in  the  case  before  us 
the  notary  was  °'*^  not  only  an  officer,  and  one  of  the  principal 
officers  of  the  bank,  but  he  was  also  a  stockholder.  In  such  a 
case  the  authorities  present  a  much  greater  unanimity;  and 
with  remarkably  few  exceptions,  one  who  is  a  stockholder,  as 
well  as  an  officer  of  tlie  interested  corporation,  is  held  to  be 
disqualified:  Ogden  Bldg.  Assn.  v.  Mensch,  99  111.  A])p.  G7, 
19G  111.  554,  89  Am.  St.  Rep.  330,  G3  N.  E,  1049;  Kothe  v. 
Krag-Reynolds  Co.,  20  Ind.  A  pp.  293,  50  N.  E,  594;  llorbach 
v,  Tyrrell,  48  Xeb.  514,  67  N,  W,  485,  489,  37  L.  1?,  A.  434; 
Wilson  V.  Griess,  G4  Nob.  792,  90  N.  W.  8G6;  Smith  v.  Clark, 
100  Iowa,  G05,  G9  X.  W,  1011;  Hays  v.  Home  etc.  Loan  Assn., 
124  Ala,  GG3,  82  Am,  St.  Rep.  21G,"2G  South.  527;  1  Cyc,  555; 
Iron  Belt  etc.  Loan  Assn.  v.  Groves,  96  Va,  138,  31  S.  E.  23; 
:^Ierced  Bank  v.  Rosenthal,  99  Cal.  39,  31  Pac.  849,  33  Pac. 
732;  Florida  Savings  Bank  v.  Rivers,  36  Fla,  575,  18  South, 
85U;  Miles  v.  Ivelley,  16  Tex,  Civ.  App.  147,  40  S,  W,  599, 
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An  excellent  and  thorough  discussion  of  this  question  is  to 
be  found  in  the  opinion  of  the  court  in  Ogden  Bidg.  Assn.  v. 
Mensch,  99  111.  App.  67,  196  111.  554,  89  Am.  St.  Eep.  330, 
63  N.  E.  1049.  The  bank  had  the  sole  beneficial  interest  in 
the  mortgage  in  question.  Although  the  bank  was  not  named 
therein  as  grantee,  the  individual  to  whom  it  was  given  acted 
simply  for  the  bank,  and  he  had  no  interest  in  it  except  as 
trustee  for  the  bank.  The  paper  evidence  of  the  indebtedness 
was  held  by  the  bank,  and  it  had  tlie  right  to  demand  the  in- 
dorsement of  the  payee  therein  named  at  any  time.  More  than 
that,  the  mortgagors  understood  that  the  debt  was  due  the 
bank,  and  that  the  mortgage  was  given  to  secure  the  bank  on 
account  of  the  debt  due  to  it  from  them  or  from  the  husband, 
George  Tschirgi. 

We  are  unable  to  escape  the  conclusion  that  the  notary  tak- 
ing the  acknowledgment  was  incompetent  to  do  so,  and  for 
that  reason  that  the  mortgage  is  void  as  to  the  homestead.  The 
court  committed  no  error  in  so  holding. 

In  the  second  cause  of  action  set  out  in  the  petition  of  the 
plaintiff,  the  Citizens'  State  Bank,  it  is  alleged  in  substance 
that  on  November  22,  1887,  George  Tschirgi  made  and  de- 
livered to  one  D.  H.  Moon  his  promissory  note  for  seven  thou- 
sand three  hundred  and  sixteen  dollars,  payable  on  or  before 

years  after  date,  and  that  the  said  note  is  lost;  that  to 

secure  its  payment  George  ^**  Tschiigi  and  wife  made,  ex- 
ecuted and  delivered  their  mortgage  deed  covering  certain 
lands,  which  are  described  in  the  petition.  The  recording  of 
the  mortgage  is  alleged  and  also  assignments  thereof  from  said 
Moon  to  one  Kiene,  and  from  the  latter  to  Matthew  Tschirgi. 
Thereafter,  it  is  averred,  the  original  note  being  lost,  and 
there  being  then  due  thereon  the  sum  of  twelve  hundred 
and  ninety-one  dollars,  and  eiglity-four  cents,  said  George 
Tschirgi,  on  February  8,  1898,  made  and  delivered  to 
said  Matthew  Tschirgi  his  certain  promissory  note  in  renewal 
of  said  indebtedness  for  the  said  unpaid  balance.  Tlic  re- 
newal note  is  set  out  in  full  in  the  petition,  Avhereby  it  apj)ears 
that  it  was  made  ])ayable  in  two  years  after  date,  with  inter- 
est, payable  annually,  at  the  rate  of  eight  per  cent  per  annum ; 
and  that  it  provided  on  its  face  that  a  failure  to  pay  any  of 
the  interest  within  thirty  days  after  it  should  become  due 
should  cause  the  whole  note  to  become  due  and  collectible  at 
once,  at    the  option  of    the  holder.     It  is  recited    in  the  note 
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that  it  is  given  as  a  renewal  of  part  of  the  deht  secured  by 
mortgage  to  D.  H.  Moon,  and  assigned  to  M.  Tschirgi.  It  is 
then  alleged  that  the  note  had  been  indorsed  and  delivered  to 
the  plaintiff  as  collateral  security  for  a  certain  described  in- 
debtedness due  from  said  Matthew  Tschirgi,  and  that  the 
maker  had  failed  to  pay  the  interest  that  fell  due  in  February, 
1899,  in  consequence  whereof  the  plaintiff  elected  to  declare 
the  whole  principal  sum  to  be  due,  together  with  the  unpaid 
interest. 

It  is  now  contended  on  behalf  of  the  defendant  bank,  plain- 
tiff in  error  here,  that  as  to  it,  a  second  mortgagee,  action  on 
the  debt  was  barred  by  the  statute  of  limitations,  for  the  rea- 
son that  as  it  is  argued  that  the  first  mortgagee  could  not  by 
consenting  to  an  extension  of  the  time  of  payment  of  his  debt 
prevent  the  statute  of  limitations  from  running  so  far  as  the 
rights  of  the  second  mortgagee  are  concerned. 

As  to  this,  it  is  suftlcient  to  say  that  the  statute  of  limita- 
tions was  not  pleaded  by  the  defendant  bank.  We  do  not 
understand  that  the  well-settled  rule  that  the  statute  is  not 
available  under  a  denial  is  attempted  to  be  controverted  by 
**^  counsel;  but  it  seems  to  be  urged  that  an  allegation  in  tlie 
answer  that  the  lien  of  the  defendant  is  prior  and  superior  to 
that  of  plaintiff  was  sufficient  to  raise  the  question  of  the  stat- 
ute of  limitations,  or,  at  any  rate,  that  in  the  absence  of  a 
motion  to  compel  it  to  reform  its  pleading,  the  defendant,  hav- 
ing made  the  said  averment,  should  have  been  permitted  to 
so  amend  its  answer  as  to  clearly  plead  the  bar  of  the  statute. 

After  the  cause  had  been  submitted  indeed,  the  court  hav- 
ing granted  the  parties  the  privilege  of  amending  their  plead- 
ings to  conform  them  to  the  facts  proven,  defendant  filed  an 
amended  answer,  wherein  the  statute  of  limitations  was  s[k'- 
cially  pleaded;  but,  on  motion,  that  part  of  the  answer  was 
stricken  out  by  the  court. 

It  is  clear  tliat  the  allegation  of  the  original  answer  relied 
on  did  not  amount  in  any  sense  to  a  jjleading  of  tlie  statute 
of  limitations,  nor  was  it  sufTicient  to  furnish  the  basis  for  the 
amendment  subsequently  attempted  to  be  made.  The  at- 
tempted am(>ndniont  set  up  an  altogetlier  new  defense;  and 
even  had  there  Ijcen  a  right  upon  proper  sliowing  under  the 
statute  to  have  interposed  the  defense  by  anieiulment  before 
or  even  during  trial,  no  such  showing  was  made  or  offered  as 
would  have  authorized  the  amendment  at  the  time  it  was  made; 
and  it  is  plain  that  there  exists  no  reasonable  ground  for  the 
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interference  of  this  court  with  the  order  striking  the  allega- 
tions constituting  the  new  defense  from  the  amended  answer. 

It  is,  however,  seriously  argued  that,  in  case  the  defendant 
bank  should  be  held  to  have  waived  the  statute  of  limitations 
by  its  failure  to  plead  it,  its  mortgage  ought  to  have  prefer- 
ence over  the  first  mortgage  on  the  ground  that  the  taking 
of  the  renewal  note  increased  the  burdens  on  the  encumbered 
premises.  Unless  the  extension  of  the  time  of  payment  there- 
by preventing  the  running  of  the  statute  of  limitations  caused 
the  burdens  to  be  increased  upon  the  mortgaged  premises  un- 
der the  first  mortgage,  we  are  unable  to  see  how  such  burdens 
were  increased,  except  possibly  that  the  rate  ^^  of  interest  was 
increased  by  the  renewal  note.  The  rate  provided  by  the  orig- 
inal note  was  not  disclosed,  and  counsel  for  defendant  bank 
complains  of  that;  but  this  court  cannot  assume  that  the  rate 
was  increased  in  order  to  disturb  the  judgment,  should  there 
be  anything  in  the  proposition  that  the  circumstance  would 
have  operated  to  reverse  the  order  of  the  mortgage  liens.  As 
already  stated,  the  defendant  bank  is  not  in  a  position  to  take 
advantage  of  the  statute  of  limitations.  In  this  connection  it 
is  but  proper  to  mention  that,  in  support  of  the  motion  to 
strike  the  new  defense  from  the  an:^ended  answer,  an  affidavit 
of  counsel  for  plaintiff  below  was  presented  to  the  effect  that, 
had  the  statute  been  set  out  by  way  of  defense  before  the  trial, 
it  could  have  been  shown  by  proof  of  partial  payments  from 
time  to  time  that  the  claim  had  at  no  time  been  barred ;  and  an 
offer  to  make  such  proof  without  serious  delay  was  made,  should 
the  defense  be  allowed  to  stand. 

^Ye  have  not  considered  tl:e  proposition  contended  for,  that 
as  against  the  second  mortgagee  the  holder  of  the  prior  en- 
cumbrance could  not  by  agreement  with  the  mortgagor  pre- 
vent the  running  of  the  statute,  since  we  do  not  regard  tliat 
question  as  within  the  issues.  The  rule  is  laid  down  that  the 
mere  extension  of  the  time  of  payment  in  no  way  impairs  tlie 
securitv  even  as  against  subsequent  encumbrances,  although 
the  extension  may  be  effected  by  a  renewal  of  tlie  mortgage  note : 
1  Jones  on  ^Mortgages,  sec.  355;  2  Jones  on  Mortgages,  sees. 
924,  925,  942;  21  Ency.  of  Law,  2d  ed.,  064,  and  cases  cited; 
Kearl)y  v.  Hopkins,  14  Tex.  Civ.  App.  166,  36  S.  W.  bOH. 
And  tliat  the  taking  of  a  new  note  in  place  of  the  one  orig- 
inally given  does  not  operate  as  an  extinguishment  of  tlie 
mortgage  lien,  unless  that  is  shown  to  have  been  the  actual 
and  express  intention   of  the   parties :   20   Ency.   of   Law^   2d 
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ed.,  1063.  The  thing  secured  is  tlie  debt,  rather  tlian  the 
note  or  otlicr  evidence  thereof,  and  so  long  as  the  debt  can 
be  traced,  whatever  form  it  may  assume,  the  security  remains 
good  as  security  for  the  debt:  20  Ency.  of  Law,  2d  ed., 
059;  2  Jones  on  Mortgages,  924;  Simmons  Hdw.  Co.  v. 
«3  Tlmmas,  147  Ind.  313^,  46  X.  E.  645;  Eray  v.  First  Ave. 
Coal  Min.  Co.,  148  Ind.  599,  47  X.  E.  1073;  McCoughrin  v. 
Williams,  15  S.  C.  505. 

Xot  only  was  there  a  failure  to  show  that  the  taking  of 
the  renewal  note  was  intended  to  operate  as  an  extinguisli- 
ment  of  the  debt,  but  it  definitely  appears  by  recital  in  the 
body  of  the  new  note  that  it  was  given  as  a  renewal  of  part 
of  the  debt  secured  by  mortgage  to  Moon,  which  had  l)een 
assigned  to  M,  Tschirgi,  the  payee  named  in  such  renewal 
note. 

The  further  objection  is  urged  that  the  suit  was  prema- 
turely brought.  The  ground  of  this  objection  is  that  the  suit 
was  commenced  before  the  expiration  of  two  years  after  the 
date  of  the  renewal  note.  But  the  note  itself  provided  for 
annual  payments  of  interest,  and  that  a  failure  to  pay  any 
interest  within  thirty  days  after  date  should  cause  the  wliole 
note  to  become  due  at  once^  at  the  option  of  the  holder.  That 
provision  was  as  much  a  part  of  tlie  agreement  as  the  promise 
to  pay  within  two  years  after  date;  and  we  are  unaware  of 
any  rule  of  law  that  prevented  the  parties  upon  extending  the 
time  of  payment  of  the  debt,  doubtless  then  past  due,  to  make 
the  extension  for  the  full  term  of  two  years  conditional  upon 
tlie  prompt  payment  of  the  annual  interest,  and  if  not  paid 
that  the  holder  should  be  authorized  to  declare  the  whole  amount 
due. 

The  tliird  cause  of  action  is  l)ased  upon  a  note  for  five  tliou- 
sand  dollars,  given  April  6,  1893,  by  George  Tschirgi  to  3Iat- 
thew  Tscliirgi,  and  a  mortgage  securing  the  same  executed  by 
said  George  Tsch.irgi  and  wife.  The  note  was  afterward  in- 
dorsed and  the  mortgage  assigned  to  the  plaintiff,  tlie  same 
being  held  by  tlie  latter  as  collateral  security  for  the  drljt  al- 
ready mentioned  due  to  the  plaintiff  from  IMatthew  ''J'sthirgi. 
Tlie  maturity  of  the  note  was  not  stated  therein  otherwise  tlian 

as    follows :    " after    date,    without    grace.''      Tlie    rate 

of  interest  was  not  stated,  the  space  therefor  being  left  blank; 
but  as  to  interest,  it  is  alleged  in  the  petition  that  interest 
had  been  paid  up  to  October  6,  1894,  in  the  sum  of  four  hun- 
dred and  lifty  dollars,  the  same  being  at  the  rate  of  six  per  cent 
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***  per  annum.  On  the  seventeenth  day  of  February,  1S98, 
George  Tschirgi  signed  a  paper  reading  as  follows:  '"For  value 
received,  the  matter  of  payment  is  hereby  extended  for  two 
years  from  April  6,  1898,  on  a  certain  promissory  note  dated 
April  6,  1893,  for  five  thousand  dollars,  executed  by  me  to 
Matthew  Tschirgi,  which  note  is  hereby  renewed  for  two  years 
from  April  6,  1898." 

The  note  provides  that  interest  shall  be  payable  annually, 
and  both  note  and  mortgage  contain  a  provision  to  the  effect 
that  a  failure  to  pay  interest  within  thirty  days  after  due  shall 
cause  the  whole  note  to  become  due  and  collectible  at  once,  at 
the  option  of  the  holder. 

There  is  no  allegation  in  the  petition  of  the  exercise  of  the 
option,  but  the  default  in  the  mortgage  is  alleged  to  have 
occurred  by  reason  of  the  failure  to  pay  the  note  when  de- 
mand was  made  for  payment,  and  failure  to  pay  the  annual 
interest  due  for  the  years  1895,  1896,  1897,  1898  and  1899, 
as  w^ell  as  failure  to  pay  the  taxes  on  the  property  for  the 
year  1898 ,  the  intention  being  evident  to  treat  the  note  as 
one  payable  on  demand,  and  the  attempted  renewal  for  the 
period  of  two  years  from  April,  1898,  as  not  consummated, 
in  the  absence  of  consent  thereto  on  the  part  of  the  holder. 
And  it  seems  to  be  manifest  that  George  Tschirgi  could  not 
of  his  own  volition,  without  the  consent  of  the  holder,  arbi- 
trarily extend  the  time  for  the  payment  of  the  note.  That 
there  was  any  such  consent  or  agreement  between  tlie  par- 
tics  is  not  shown,  nor  was  any  consideration  therefor  shown. 
At  the  date  of  the  waiting  the  note  and  mortgage  had  passed 
into  tiie  hands  of  the  plaintiif,  and  the  only  allegation  as  to 
the  w'riting  is  that  it  was  made  and  delivered  to  i\Iatthcw 
Tschirgi,  although  the  petition  refers  to  it  as  George  Tscliirgi's 
contract  of  renewal. 

Tlie  same  objections  are  made  in  respect  to  tlio  third  cause 
of  action  that  are  made  to  the  second  caii.-o  of  action,  which 
have  already  been  sufficiently  discussed.  'J'ho  same  situation 
as  to  the  statute  of  limitations  prevails  in  respect  to  tliis 
note  and  mortgage  as  was  found  to  exist  in  rclnlion  to  the 
^■^  ]\Ioon  note  and  mortgage;  and  it  is  uniicci'ss.-irv  lo  enlarge 
upon  what  has  been  said  on  that  subject.  Xcilher  do  wo  re- 
gard furtlier  discussion  required  as  to  tlio  cjl'eet  of  t'le  ex- 
tension of  the  time  of  payment,  or  the  premature  institution  of 
the  suit;  except  that  it  miglit  be  said  that,  even  should  the 
writino-  of  Februarv,  1898,  be  considered  as  an  extension  for 


938  Ameeican  State  Eeports,  Vol,  100.     [Wyoming, 

two  years,  it  would  at  least  be  doubtful  whether  the  conditions 
of  the  note  as  to  maturity  at  the  option  of  the  holder  upon  fail- 
ure to  pay  interest  did  not  continue  in  force. 

We  do  not  think  the  position  of  counsel  for  plaintiff  in 
error  can  be  sustained  that  the  plaintiff  declared  upon  an  ex- 
tension. It  is  not  alleged  that  the  time  for  payment  was  in 
fact  extended,  but  what  was  alleged  is  explained  above.  On 
the  contrary,  the  averments  of  default  in  the  conditions  of  the 
mortgage  seem  to  proceed  on  the  theory  that  there  had  been 
no  valid  or  binding  extension.  We  have  considered  the  ob- 
jection that  the  action  was  brought  prematurely  on  its  merits, 
but  it  is  at  least  questionable  whether  the  objection  was  not 
waived  by  a  failure  to  plead  it  in  any  way.  Counsel  for  de- 
fendant in  error  advances  the  proposition  that  the  matter 
not  having  been  pleaded  plaintifi;  in  error  is  not  in  a  position 
to  take  advantage  of  the  point,  even  if  it  would  have  been 
well  taken,  if  presented  in  time.  The  objection  not  being  a 
valid  one,  in  our  opinion,  we  do  not  decide  the  question  as  to 
whether  such  an  objection  must  be  raised,  if  at  all,  by  de- 
murrer, or  answer,  or  some  other  pleading. 

Our  attention  is  called  to  the  fact  that  the  judgment  of 
the  court  allows  an  attorney  fee  of  one  hundred  dollars  on 
account  of  the  Moon  mortgage,  whereas  the  mortgage  itself 
provides  for  an  attorney  fee  of  only  fifty  dollars.  It  was 
doubtless  the  result  of  an  inadvertence  on  the  part  of  the 
court;  and  counsel  for  defendant  in  error  bank  concedes  in 
his  brief  that  the  judgment  should  be  modified  to  that  extent, 
and  tliat  tliey  will  be  willing  that  it  shall  be  done.  We  will 
leave  tliat  matter  to  be  attended  to  in  the  district  ^'*^  court.  It 
is  a])j)arcnt  that  the  attention  of  the  court  was  not  called  to 
the  mistake.  The  motion  for  new  trial  does  not  charge  error 
in  the  amount  of  the  recovery,  and  it  is  dou])tful,  tlierefore, 
if  it  constitutes  an  error  that  should  1)C  rectified  by  order  of  the 
appellate  court:  Syndicate  Imp.  Co.  v.  Bradley,  7  Wyo.  22S, 
51  I'ac.  242,  52  Tac.  532. 

Wo  have  referred  to  and  discussed  all  the  points  urged  l)y 
counsel  that  have  l)een  deemed  material  to  a  determination  of 
the  questions  involved.  We  find  no  prejudicial  error  in  the 
judgment,  and  it  will  therefore  be  affirmed. 

Corn  and  Knight,  JJ.,  concur. 


An  Ackftoirlrd'/mrnt  of  a  .M(n-t'j<ii/e  to  a  corpnratinn  in  -nlnVh  the 
hoiiir-stcad  of  the  iiiortji'a^'ors  is  waived  and  rcli:ii|u)shrd,  taken  ])y 
a    notary    wlio    is    a   stockholder   in    the    corporation,    is    void:    Ogden 
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Bldg.  etc.  Assn.  v.  Mensch,  196  111.  554,  89  Am.  St.  Eep.  330,  63  N.  E. 
1049.  But  see  Eead  v.  Toledo  Loan  Co.,  68  Ohio  St.  280,  67  N.  E. 
729,  96  Am.  St.  Eep.  663,  and  cases  cited  in  the  cross-reference  note 
thereto. 

A  Homestead  Right  is  inalienable  otherwise  than  in  the  precise 
manner  prescribed  in  the  statute:  Minnesota  Stoneware  Co.  v.  Mc- 
Crossen,  110  Wis.  316,  84  Am.  St.  Eep.  927,  85  N.  W.  1019. 

■i  Mortgagee,  in  Taking  a  Renewal  Xote,  does  not  lose  th«  benefit  of 
his  security:  Jarboe  v.  Shivelev,  109  Ky.  402,  59  S.  W.  328,  95  Am. 
St.  Eep.  384,  and  cases  cited  in  the  cross-reference  note  thereto. 
See,  also,  Laconia  Sav.  Bank  v.  Vittum,  71  N.  H.  465,  93  Am.  St. 
Eep.  561,  52  Atl.  848. 


WILLEY  V.  DECKEE. 

[11  Wyo.  496,  73  Pac.  210.] 

COURTS. — The  Jurisdiction  of  the  Supreme  Court  upon  Re- 
served and  Difficult  Questions  should  be  invoked  by  the  trial  court 
by  making  a  statement  of  the  question  upon  which  the  opinion  of 
the   higher  court  is   desired,     (p.  943.) 

SUPREME  COURT,  Jurisdiction  of.— Under  the  Statute  of 
Wyoming  Authorizing  the  Reservation  of  Important  and  Difficult 
Questions  for  the  decision  of  the  supreme  court,  it  will  not  pass  upon 
questions  of  fact,  nor  upon  the  cases  themselves,      (p.  943.) 

WATERS  AND  WATERCOURSES.— The  Common-law  Doc- 
trine Concerning  the  Rights  of  Riparian  Owners  in  tiie  water  of  a 
natural  stream  does  not  prevail,  and  has  never  prevailed,  in  Wyo- 
ming,    (p.   948.) 

WATERS  AND  WATERCOURSES.— The  Doctrine  of  Prior 
Appropriation  is  Established  in  Wyoming  as  a  rule  of  imperntive 
necessity  and' is  an  outgrowth  of  the  custom  of  the  earlier  settlers 
upn)i  the  public  lands  for  the  jnirposes  of  mining  or  remlering  the 
soil  availaijlo  for  cultivation,     (p.  951.) 

WATERS  AND  WATERCOURSES— Appropriation  of  Waters 
for  Nonriparian  Lands. — Under  the  doctrine  of  prior  npproi  riatiim, 
it  is  not  now  and  never  has  been  essential  to  a  water  rit^lit  that 
the  appropriator  should  apply  the  water  to  riparian  lands,     (p.  OSi'.) 

WATERS  AND  WATERCOURSES  -Appropriation  in  the  Case 
of  Interstate  Streams. — The  separation  of  lands  capable  of  iiriyation 
by  state  lines  from  the  stream  wlieni-e  tlie  water  is  divertr-d  is  of  no 
consequence  in  the  appropriation  of  water  for  irrigation,      (p.  ',»fil.) 

WATERS  AND  WATERCOURSES— Appropriation  from  Inter- 
state Streams. — In  the  case  of  interstate  streams  parties  in  possession 
of  Irnds  in  either  state  arc  entitled  to  appropriate  any  water  of  the 
stream  not  previously  appropriated  for  the  irrigation  of  their  lands 
bv  diverting  the  water  in  tlie  state  where  the  lands  are  situate. 
(p.  962.) 

WATERS  AND  WATERCOURSES— Appropriation  of  Wator 
in  One  State  for  Use  in  Another. — Where  a  stream  flows  from  one 
state  into  another,  water  may  lie  appropriatci]  and  diverted  in  the 
former  state  for  use  on  lauds  in  the  latter,     (pp.  962,  963.) 
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WATERS  AND  WATEHCOURSES.— Statutory  and  oonstitu- 
tional  declarations  of  t!ie  state  of  "Wyoming  that  waters  of  natural 
streams  are  the  property  of  the  public  and  subject  to  appropriation 
rather  declare  and  affirm  a  principle  already  existing  than  announce 
a  new  one.     (p.  962.) 

WATERS  AND  WATERCOURSES — Statutes  Respecting,  Con- 
straction  of. — A  statute  providing  that  all  persons  owning  or  holding 
a  possessory  right  or  title  to  any  lands  in  the  territory  of  Wyoming, 
when  their  claims  are  on  the  bank,  margin,  or  neighborhood  of  a 
stream  of  water,  shall  be  entitled  to  the  use  of  such  stream  for  the 
purposes  of  irrigation  and  making  such  claim  available  for  agricul- 
tural purposes,  will  be  construed  as  declaratory  of  nre-existino-  law, 
and    not    as    limiting    or    qualifying   pre-existing    rights,      (p.    9'OiC).) 

WATERS  AND  WATERCOURSES— Jurisdiction  to  Enjoin  In- 
terference with  Waters  Appropriated,  from  an  Interstate  Stream. — 
Where  waters  of  a  stream  running  from  another  state  into  this  have 
been  appropriated  in  the  former  state  for  use  in  this,  its  courts  have 
jurisdiction  to  enjoin  a  sulisequent  diversion  from  sufh  stream  in 
such  other  state,  if  its  effect  is  to  deprive  plaintiff,  whose  lands  are 
in  this  state,  of  waters  to  which  they  are  found  to  be  entitled  by 
priority    of   appropriation,      (p.   971.) 

COURTS — Jurisdiction  to  Determine  Interstate  Water  Rights. 
The  courts  of  this  state  have  jurisdiction  to  adjudge  the  right  to 
water  diverted  from  a  natural  stream  in  this  state  to  be  conveyed 
to  and  used  in  another  state,  to  the  extent,  at  least,  of  inquiring  into 
and  determining  the  riolif  of  the  one  party  to  relief  by  injunction 
against  the  other,      (pp.  972,  973.) 

COURTS — Jurisdiction. — A  Former  Adjudication  is  not  a  Bar 
to  Jurisdiction,  tliouch  it  niav  constitute  a  good  defense  to  tlie  action. 
(p.  975.) 

COURTS — Jurisdiction  Over  Water  Rights,  When  not  Ex- 
hausted.— The  decision  of  the  board  of  control  and  of  thf  district 
court  on  appi^al  therefrom  adverse  to  a  water  right  does  not  deprive 
the  courts  of  the  state  of  jurisdiction  to  inquire  into  and  determine 
an  alleged  water  right,     (pp.  974,  975.) 

Appclgct  c*c  Alullen,  for  the  plaintiiTs. 

r,(>.-.  I'OTTKIJ,  J.  This  cause  was  submitted  to  the  district 
court  sittin<x  witliin  and  for  tlie  county  of  Sheridan  upon  an 
au'reed  sratcuioit  of  facts,  and  t1iereu])on  tliat  court  ordered  cer- 
tain iuijxirtaiit  and  diflicuU  questions  ari-inu-  in  tlie  case  to  be 
reserved  for  the  (]ecision  of  this  court.  Witli  one  exception  the 
re>er\e(l  f|uestiniis  relate  to  tlie  jurisdiction  of  the  court  in  award 
tlie  relief  i)rayed  for. 

50(>  r^'i^p  action  is  bi'ouirht  to  restrain  certain  of  the  defendants 
from  divertinir  the  waters  of  Youngs  creek  to  the  injury  of  the 
]ilaintill's,  Avlio  claim  a  right  to  the  use  of  the  water  by  ])ri()r  ap- 
]>r()])riation.  Youngs  creek  is  a  natural  stream  of  water,  having 
it-  source  in  the  state  of  Arnntaiia  aiul  llnwing  thence  in  a  general 
suiiiheasterly  course  into  Sheridan  county,  Wyoming.     The  right 
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claimed  by  the  plaintiffs  is  founded  upon  an  appropriation  of 
water  for  the  irrigation  of  lands  through  the  construction  of  a 
ditch  commenced  in  the  5'ear  1884,  and  completed  in  1885,  and 
the  application  of  the  water  for  the  purpose  aforesaid  in  1886 
and  eacli  year  thereafter.  The  plaintilTs  are  Dennis  H.  Willey, 
Samuel  Ellison,  John  W.  Boyle,  Edward  Foss  and  Henry  Yerley. 
The  defendants  against  whom  relief  is  sought  are  Oscar  Obl)er- 
reich  and  Edgar,  John,  Edwin  and  Xathan  Demmon.  One  of 
the  original  defendants,  Etta  L.  Xearpass,  disclaims  any  inter- 
est ;  and  another,  Charles  L.  Decker,  as  administrator  of  the 
estate  of  John  D.  Adam.s,  deceased,  Avas  made  a  party  defendant 
for  the  reason,  as  alleged,  that  he  is  united  in  interest  with  the 
plaintiffs,  but  refuses  to  Join  in  the  prosecution  of  the  suit.  He 
was  not  served  with  process  and  made  no  appearance. 

The  lands  of  the  plaintiffs  are  owned  by  them  in  severalty, 
but  the  water  claimed  to  have  been  appropriated  for  the  irriga- 
tion thereof  is  diverted  through  the  same  ditch  known  as  tlie 
*'Gladewater  ditch,"  That  ditch  Avas  constructed  jointly  by 
John  W.  Boyle,  John  D.  Adams,  "William  T.  Peoples  and  Lewis 
Walker.  Adams  is  deceased.  Boyle  is  one  of  the  plaintiffs  and 
Peoples  and  Walker  are  the  grantors,  respectively,  of  the  other 
plaintiffs.  The  parties  who  orginally  constructed  tlie  ditch  were 
the  owners  of  the  land  lying  under  and  irrigated  therefrom. 

The  headgate  of  the  ditch  was  and  is  located  in  Sheridan 
county,  in  this  state,  and  tlie  water  of  Youngs  creek  is  diverted 
thereljy  in  said  county.  The  lands  of  Boyle,  Foss  and  Yerley 
are  situated  in  this  state,  but  the  lands  of  the  plaintiff's,  Willey 
and  ]-^llison,  are  situated  in  the  county  ^^'  of  Rosel^ad,  in  the 
state  of  Montana.  The  situation  of  the  plaintill's.  then,  is  as 
follows:  They  claim  respectively  to  have  a  right  by  prior  ap- 
propriation to  the  use  of  a  certain  quantity  of  the  water  of 
Youngs  creek  diverted  in  this  state  and  conveyed  tlirougli  a  ditcii 
located  partly  in  tliis  state  for  the  irrigation  of  lands  owned  by 
them  situated  in  this  state  and  in  tlie  state  of  ^Montana,  respec- 
tively. The  following  admission  is  contained  in  tlie  agreed  state- 
ment of  facts :  ^'That  the  lands  owned  by  the  persons  named  as 
the  original  constructors  of  the  Gladewater  ditch  were  irrigateil 
by  water  from  said  ditch  in  the  year  1886  and  each  year  tliere- 
after,  as  follows :  John  W.  Boyle  seventy-eight  acres :  Edward 
Foss  and  Henry  Yerley,  ninety-eight  acres;  John  D.  Adams  one 
hundred  and  twenty  acres,  all  in  Sheridan  county.  Wyoming,  and 
William  T.  Peoples,  the  lands  now  owned  liy  Willev  and  Ellison, 
situated  in  Eosebud  county,  Montana,  one  hundred  and  sixty 
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acres/'  It  should  be  added  that  it  is  admitted  that  Willey  and 
Ellison  reside  upon  their  respective  tracts  of  land  in  Montana. 

In  1897  the  defendant,  Obberreich,  constructed  a  dam  and 
reservoir  in  the  south  fork  of  Youngs  creek,  and  tributary  to  the 
same,  in  the  state  of  Wyoming,  for  the  purpose  of  catching  the 
flood  waters  of  said  tributary  in  times  of  freshets,  and  conveyed 
said  water  upon  his  lands  in  said  Sheridan  county,  Wyoming, 
for  the  purpose  of  irrigating  the  same,  and  has  continued  so  to 
do.  The  said  dam  and  reservoir,  it  is  admitted,  are  situated 
above  the  headgate  of  the  Gladewater  ditch,  and  during  the 
irrigating  season  said  Obberreich  diverts  all  the  water  flowing 
in  said  south  fork  above  his  dam  and  headgate. 

In  1898  the  defendants,  Edgar,  Jolm,  Edwin  and  Xathan 
Demmon,  began  the  construction  of  a  ditch  taken  out  of  tlie  main 
channel  of  Youngs  creek,  with  dam  and  headgate  situated  in 
Eosel)ud  county,  in  the  state  of  Montana,  and  above  the  mouth 
of  the  south  fork  of  said  stream  and  above  the  headgate  of  the 
Gladewater  ditch,  and  diverted  a  portion  of  the  water  flowing  in 
the  main  channel  of  said  stream,  the  point  of  diversion  being  in 
Montana,  and  used  ^^^  the  same  irrigating  lands  owned  by 
them  in  Sheridan  county,  in  this  state;  and  it  is  admitted  that 
said  defendants  had  continued  such  diversion  and  use  until 
the  commencement  of  the  suit,  claiming  a  right  adverse  to  tlie 
rights  of  the  owners  of  the  Gladewater  ditch. 

It  is  agreed  that  in  the  spring  months  in  certain  seasons  there 
is  snfllcient  water  in  the  stream  to  supply  all  the  water  rights 
thereon,  but  tliat  during  the  months  of  June,  July  and  August 
water  naturally  flowing  in  said  stream  at  the  head  of  the  Glade- 
water ditch  is  insufficient  to  supply  all  the  ]iarties  claiini ug  the 
riglit  to  11  ?e  the  waters  of  said  stream  through  said  ditch,  after 
the  diversions  made  by  the  defendants  aforesaid  in  the  states  of 
Wyoming  and  jMontana. 

The  summons  issued  in  the  action  vrns  served  upon  the  defend- 
ant, Obberreich,  and  upon  the  defendants,  Edgar,  John,  Edwin 
and  Xathan  Demmon,  in  Sheridan  county,  in  this  state;  Imt 
wliether  they  are  residents  of  that  county  or  not  does  not  appear. 
It  is  agreed,  however,  that  they  own  lands  in  the  county,  and 
tliat  their  diversion  of  the  Avater  is  for  the  purpose  of  irrigat- 
ing those  lands.     They  each  appeared  in  the  cause  and  answered. 

The  reserved  questions  are  as  follows :  ''T.  Has  the  district 
court  of  Sheridan  county,  Wyoming,  under  the  facts  stated, 
jurisdiction  to  render  a  decree  restraining  the  defendants,  or 
either  of  them,  from  diverting  the  waters  of  said  Youngs  creek. 
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to  such  an  extent  as  to  deprive  the  plaintiffs,  or  either  of  them, 
of  the  necessary  water  for  the  irrigation  of  their  said  lands  ?  2. 
Tinder  the  facts  stated,  are  the  rights  of  the  plaintiffs  to  the 
diversion  and  use  of  the  waters  of  said  Youngs  creek  for  the 
irrigation  of  their  said  lands  superior  to  the  rights  of  the  defend- 
ants, or  either  of  them?  3.  Has  the  district  court  of  Sheridan 
county,  Wyoming,  jurisdiction  to  adjudicate  the  right  to  water 
diverted  from  a  natural  stream  in  said  county,  in  Wyoming,  to 
be  conveyed  through  the  Gladewater  ditch  and  used  in  the  ^^^ 
state  of  ^Montana,  on  the  lands  of  plaintiffs,  Willey  and  Elli- 
son? 4.  Has  the  district  court  of  Sheridan  county,  Wyoming, 
jurisdiction  to  adjudicate  the  water  right  claimed  by  Peoples 
and  his  grantees,  Willey  and  Ellison,  under  the  facts  agreed 
upon  herein,  after  a  decision  by  the  board  of  control  and  by 
the  district  court  of  said  county  adverse  to  said  water  right,  as 
hereinbefore  stated?  5.  Has  the  district  court  of  Sheridan 
county,  Wyoming,  any  jurisdiction  under  the  facts  stated  to 
prevent  the  diversion  of  water  from  said  Youngs  creek  in  Mon- 
tana, and  to  prevent  its  being  conveyed  by  private  ditch  from 
said  state  of  Montana  into  the  state  of  Wyoming,  and  its  use 
in  said  last-named  state  on  lands  of  the  defendants  Demmons?" 
The  questions  reserved  for  decision  are  not  happily  stated. 
Some  of  them  seem  to  comprehend  questions  of  fact,  as  well 
as  of  law.  The  ultimate  question  or  questions  to  be  determined 
by  the  trial  court  upon  a  consideration  of  the  facts  are  set  forth 
rather  than  the  precise  legal  question  or  proposition  involved 
in  such  determination.  A  more  satisfactory  method  in  this  class 
of  cases  is  the  statement  of  the  legal  question  upon  which  the 
opinion  of  this  court  is  desired.  In  cases  coming  here  under 
the  statute  authorizing  the  reservation  of  important  and  difficult 
questions  we  have  uniformly  declined  to  decide  questions  of  fact, 
or  to  pass  upon  the  cases  themselves',  holding  those  matters 
not  to  be  within  the  contemplation  of  the  statute.  In  such 
cases  we  inspect  the  record  to  ascertain  whether  tlie  question'* 
presented  are  actually  involved  in  a  determination  of  the  mat- 
ter before  the  court,  but  generally  for  no  other  purpose.  To 
avoid  any  possible  misunderstanding  of  the  scope  and  effect  of 
our  decision  in  the  case  at  bar,  we  propose  to  consider  onlv 
the  questions  of  law  that  appear  to  be  suggested  by  the  reserved 
questions  rather  than  decide  the  questions  in  the  precise  form 
in  which  they  have  been  prepared.  As  it  is  not  difficult  to  gather 
from  the  reserved  ^^^  questions  the  legal  propositions  involved, 
which  must  have  been  in  the  mind  of  the  court  in  sending  the 
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matter  here,  we  are  not  inclined  to  apply  a  technical  rule  for  the 
purpose  of  avoiding  a  decision  at  this  time. 

rractically,  there  are  hut  three  legal  questions  involved.  The 
principal  or  fundamental  question  is  concealed  rather  than 
expressed  in  the  reserved  question  No.  2.  That  question  is 
Avhether  William  T.  Peoples,  the  grantor  of  the  plaintiffs,  Willey 
and  Ellison,  acquired  a  legal  right  hy  prior  appropriation  to 
the  use  of  the  waters  of  the  stream  in  controversy  by  joining 
with  the  owners  of  Wyoming  lands  in  the  construction  of  the 
Gladewater  ditch  and  thereby  diverting  the  waters  of  said  stream 
at  a  point  within  this  state  for  the  irrigation  of  his  lands  sit- 
uated in  Montana. 

As  there  can  be  no  doul)t  of  the  right  of  the  owners  of  said 
ditch,  who  were  also  proprietors  of  lands  in  this  state,  to  make 
a  lawful  appropriation,  and  as  it  is  conceded  that  they  are 
prior  in  point  of  time,  and  have  continued  the  application  of 
the  water  to  the  purpose  for  which  it  was  originally  appropriat- 
ed, it  is  not  conceived  that  the  trial  court  regarded  a  determina- 
tion of  their  rights  to  be  involved  in  much  dithculty.  We  be- 
lieve, therefore,  the  question  above  stated  to  be  the  important 
and  difficult  legal  question  intended  for  our  decision. 

It  is  greatly  to  be  regretted  that  in  the  determination  of  a 
question  of  such  manifest  gravity  the  court  has  not  been  favored 
with  a  brief  or  argument  on  behalf  of  the  defendants.  It  is 
a  question  of  the  greatest  importance,  affecting  not  only 
private  interests.  l)ut  the  public  interest  as  well.  Although 
the  right  to  make  an  appropriation  of  the  waters  of  a 
natural  stream  by  diverting  the  same  in  one  state  or  territory 
and  conveying  it  into  an  adjoining  state  or  territory  for  tlie 
irrigation  of  lands  there  situated,  has  attracted  the  attention 
of  tliose  interested  in  tlie  various  irrigation  problems  that  con- 
front the  peo|ile  in  the  arid  portion  of  tliis  country,  and  the 
dithculties  liable  to  arise  on  account  ^^^  of  the  ai)])ropriation 
of  water  on  interstate  streams  have  been  to  some  extent  rec- 
ognized, th(-re  has  been  no  decision  of  a  court  of  last  resort, 
so  far  as  we  are  advised,  upon  tlie  pai'tieular  questions  now 
before  us.  The  question  was  presented  to  the  supreme  court 
of  Colorado,  in  the  case  of  Lamson  v.  A'ailes,  27  Colo.  20], 
Gl  Tac.  2:>1,  but  as  tlie  cause  could  l)e  determined  upon 
another  proposition,  this  question  was  not  decided.  It  was 
there  stated  that  the  case  was  one  of  first  imjiression  in  that 
jurisdiction.  We  are  not  called  upon  in  tlie  case  at  bar  to 
decide  whether  such  an  appropriation  as  the  plaintiffs,  Willey 
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and  Ellison,  rely  on  can  be  lawfully  made  in  this  state  under 
our  constitution  and  present  statutes;  and  we  shall  express 
no  opinion  on  that  matter.  The  appropriation  under  con- 
sideration was  made  prior  to  the  admission  of  Wyoming  as  a 
state,  and,  indeed,  prior  to  the  statute  of  1886  covering  the 
subject  of  irrigation.  Neither  is  it  necessary  for  us  to  decide 
whether  a  right  by  prior  appropriation  can  or  could  have  been 
lawfully  acquired  for  the  irrigation  of  lands  in  another  state 
through  the  diversion  of  the  water  of  a  stream  lying  wholly 
within  the  boundaries  of  Wyoming.  The  stream  in  controversy 
is  an  interstate  stream.  Its  source  is  in  Montana  and  it  flows 
from  that  state  into  Wyoming.  WTiile  not  expressly  stated  in 
the  facts  of  this  case,  we  think  it  proper  and  reasonable  to 
assume  that  the  tributary  from  which  the  diversion  of  the 
defendant,  Obberreich,  is  made  has  its  source  in  Montana,  the 
same  as  the  main  channel.  The  contrary  is  not  shown;  and 
ns  the  dam  of  said  defendant  is  evidently  located  cloc.e  to  the 
Montana  line,  we  shall,  for  the  purposes  of  this  opinion,  con- 
sider such  tributary  as  flowing  in  both  states. 

The  nearest  approach  to  a  decision  touching  this  question  i? 
to  be  found  in  the  case  of  Perkins  County  v.  Graff,  114  Fed. 
441,  52  C.  C.  A.  243.  That  was  a  case  in  the  United  States 
circuit  court  of  appeals  for  the  eighth  circuit,  on  appeal  from 
the  United  States  circuit  court  for  the  district  of  Xebraska. 
It  involved  the  legality  of  the  issuance  of  the  certain  bonds  by 
Perkins  ^^^  county,  jSTebraska,  to  aid  in  the  construction  of 
an  irrigating  canal.  The  proposition  of  the  irrigation  com- 
pany was  to  construct  a  canal  which  shoiild  divert  the  waters 
of  the  Platte  river  at  a  point  in  the  state  of  Colorado  about  eight 
miles  west  of  Julesburg,  and  conduct  them  thence  easterly  into 
and  through  the  county  of  Perkins,  in  Nebraska.  Suit  was 
brought  upon  certain  coupons  cut  from  the  bonds;  and  it  was 
contended,  among  other  things  on  behalf  of  the  county  in  at- 
tempting to  defeat  recovery,  that  the  bonds  were  void  on  the 
ground  that  they  were  issued  to  assist  the  irrigation  coiiij)any 
in  violating  the  constitution  and  laws  of  Colorado,  and  the 
comity  between  the  states.  The  constitution  of  Colorado  de- 
clares the  water  of  every  natural  stream  to  bo  the  property  ot* 
the  public,  and  that  the  same  is  dedicated  to  the  use  of  the 
people  of  the  state,  subject  to  appropriation  '"as  hereinafter 
provided."  It  also  declares  that  ''the  right  to  divert  unap- 
propriated water  of  any  natural  stream  for  beneficial  uses  shall 
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never  be  denied.     Priority  of  appropriation  shall  give  the  better 
right  as  between  those  using  water  for  the  same  purpose." 

In  the  case  cited,  one  paragraph  of  the  syllabus  as  prepared 
by  the  court  reads  as  follows:  "Drawing  water  through  a  canal 
from  one  state  into  another  for  the  purpose  of  irrigating  lands 
in  the  latter  state  is  not  necessarily  a  violation  of  the  constitu- 
tion, laws  or  policy  of  the  former  state,  although  that  state  re- 
serves all  the  waters  for  itself  and  its  citizens,  so  far  as  they 
are  necessary  for  the  l)eneficial  uses  to  which  the  state  and  its 
citizens  apply  them."'  And  in  the  opinion  delivered  by  Cir- 
cuit Judge  Sanborn  it  is  said :  "But  the  constitution,  the  stat- 
utes, and  the  judicial  decisions  of  Colorado  limited  the  power 
of  its  citizens  to  use  the  waters  of  the  rivers  of  that  state  to 
the  amounts  which  are  necessary  for  the  beneficial  uses  to 
which  they  apply  or  intend  to  apply  them.  The  constitution 
and  laws  of  that  state  have  been  in  force  for  many  years,  and 
yet  there  is  a  surplus  of  the  waters  of  the  Platte  river,  which 
flows  from  the  state  of  Colorado  into  the  °^^  state  of  Nebraska. 
Xo  reason  is  perceived  why  the  irrigation  company  might  not 
lawfully  withdraw  this  surplus  water  from  the  river  at  such 
place  in  the  state  of  Colorado  as  it  should  select,  and  lead  it 
through  a  portion  of  that  state  into  the  county  which  issued 
these  bonds,  to  irrigate  the  arid  lands  in  that  region.  Corpo- 
rations of  other  states  are  not  prohibited  from  transacting  busi- 
ness in  the  state  of  Colorado.  There  is  no  law  of  that  state  to 
which  our  attention  has  been  called  which  prohibits  such  cor- 
porations from  obtaining  by  purchase  the  riglit  of  way  througli 
private  property,  and  no  reason  is  perceived  why  the  scheme 
of  the  irrigation  company  Avas  not  both  rational  and  lawful. 
The  construction  and  maintenance  of  canals  for  the  purpose  of 
irrigating  arid  lands  is  both  permitted  and  promoted  by  the 
legislation  and  the  public  ])olicy  of  the  state  of  Colorado.  It 
was  undoul)tedly  a  part  of  the  scheme  of  this  company  to  ir- 
rigate the  lands  in  the  state  of  Colorado  wliich  should  be  ad- 
jacent to  its  canal.  AVhen  this  had  been  done,  no  injury  could 
result  to  the  state  or  to  the  citizens  of  the  state  of  Colorado  from 
leading  the  surjilus  waters  of  the  Platte  river  through  the  camil 
beyond  tlie  limits  of  that  state  into  the  county  of  Perkins,  be- 
cause these  sur])lus  waters  would  ilow  Ijcyoud  tlie  borders  of 
that  state,  and  into  the  slate  of  Nebraska,  along  the  natural 
channel  of  tlie  ri\er,  if  they  were  not  drawn  into  it  through  the 
canal.  When  the  proposition  of  the  irrigation  com|niny  is  care- 
fully and  rationally  considered,  it  is  not  obnoxious  to  the  con- 
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stitution,  the  laws  or  the  public  policy  of  the  state  of  Colorado, 
and  these  bonds  cannot  be  defeated  because  the  intention  of 
the  company  was  to  draw  the  waters  to  irrigate  the  lands  of 
this  county  from  without  the  state  of  Nebraska." 

The  case  did  not  involve  a  controversy  between  different  ap- 
propriators,  and  is  perhaps  not  to  be  regarded  as  a  direct  pre- 
cedent upon  the  question  we  are  now  considering.  But  it  is 
fairly  evident,  we  think,  that  the  learned  court  perceived  no  rea- 
son why  an  appropriation  of  water  might  not  ^^"*  be  made  for 
the  irrigation  of  lands  in  one  state  by  means  of  the  diversion 
of  water  from  a  stream  in  another  state  naturally  flowing  from 
the  latter  state  into  the  former. 

In  both  this  state  and  the  state  of  Montana,  through  which 
Youngs  creek  flows,  the  doctrine  of  prior  appropriation  is 
recognized  and  applied.  The  adoption  of  the  doctrine  by  the 
state  of  Montana,  however,  as  indicated  by  the  decisions  of  its 
courts,  has  not  proceeded  upon  precisely  the  same  theory,  nor 
have  the  courts  of  that  state  gone  to  the  extent  that  we  have 
in  abrogating  the  common-law  rule  of  riparian  rights  in  re- 
spect to  the  use  of  flowing  water.  In  that  state  the  doctrine 
more  generally  known  perhaps  as  the  California  doctrine  pre- 
vails. Stated  briefly,  that  doctrine  is  that  while  a  stream  is 
situated  on  the  public  lands  of  the  United  States,  a  person 
may,  under  the  customs  and  laws  of  a  state,  and  the  legislation 
of  Congress,  acquire  by  prior  appropriation  the  right  to  use 
the  waters  thereof  for  mining,  agricultural  and  other  beneficial 
purposes,  and  to  construct  and  maintain  ditches  and  reservoirs 
over  and  upon  the  public  land,  such  right  being  good  against 
all  other  private  persons,  and  by  statute  good  as  against  the 
United  States  and  its  subsequent  grantees;  but  that,  when  a 
grantee  of  the  United  States  obtains  title  to  a  tract  of  the 
public  land  bordering  on  a  stream,  the  waters  of  which  have 
not  been  hitherto  appropriated,  his  patent  is  not  subject  to  any 
possible  appropriation  subsequently  made  by  anotlicr  party 
without  his  consent.  In  other  words,  it  is  held  under  lliat 
doctrine  that  the  rules  of  prior  appropriation,  founded  ujion 
local  customs  and  laws,  and  ratified  by  congressional  legisla- 
tion, are  confined  in  their  operation  to  the  public  donuiin  of  the 
United  States :  Black's  Pomeroy  on  Water  Bights,  -14.  In  ]Mon- 
tana  it  seems  one  may  make  a  valid  appropriation  of  water 
with  the  same  effect  on  unsold  state  lands:  Smith  v.  Denniff, 
24  Mont.  20,  81  Am.  St.  Eep.  408,  GO  Pac.  398.  It  is  held 
in  that  state  that  the  absolute  title  to  a  water  riglit  can  only 
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be  acquired  by  grant,  express  or  implied,  of  the  riparian  owner 
of  tlie  land  and  wat-er,  and  the  common-law  ^^'^  rule  that  as- 
sured to  a  riparian  owner  the  right  to  the  reasonable  use  with- 
out substantial  diminution  in  quantity  and  quality  of  the  water 
flowing  by  or  over  his  land  is  abrogated  to  the  extent  only  that 
under  the  doctrine  of  prior  appropriation  a  riparian  owner, 
or  one  having  title  to  a  water  right  by  grant  from  him,  is  al- 
lowed to  use  the  water  in  a  manner  that  at  common  law  would 
be  deemed  unreasonable:  Smith  v.  Denniff,  2-i  Mont.  20,  81 
Am.  St.  Rep.  408,  60  Pac.  398. 

Upon  that  theory  the  right  acquired  by  prior  appropriation 
on  the  public  domain  is  held  to  be  founded  in  grant  from  the 
United  States  government,  as  owner  of  the  land  and  water, 
under  the  acts  of  Congress  of  18GG  and  1870:  U.  S.  Rev.  Stats., 
sees.  2339,  2340;  U.  S.  Comp.  Stats.  1901,  p.  1437. 

In  this  state,  on  the  other  hand,  the  common-law  doctrine 
concerning  the  rights  of  a  riparian  owner  in  the  water  of  a 
natural  stream  has  been  held  to  be  unsuited  to  our  coiulitions; 
and  this  court  has  declared  that  the  rule  never  obtained  in  tliis 
jurisdiction:  Moyer  v,  Preston,  6  Wyo.  308,  71  Am.  St.  licp. 
914,  44  Pac.  845.  It  was  said  in  the  opinion  in  that  case  that 
"a.  different  principle  better  adapted  to  the  material  condition 
of  this  region  has  been  recognized.  That  principle,  briefly 
stated,  is  that  the  right  to  the  use  of  water  for  beneficial  pur- 
poses depends  upon  a  prior  appropriation."  And,  further,  in 
explanation  of  the  reasons  for  the  existence  of  tlic  new  docfriue, 
it  was  said :  "It  is  the  natural  outgrowth  of  tlie  conditions  ex- 
isting in  this  region  of  country.  The  climate  is  dry,  the  soil 
is  arid  and  largely  unproductive  in  tlie  absence  of  irrigation, 
but  when  water  is  applied  by  tluit  means  it  becomes  capable  of 
successful  cultivation.  The  benefits  accruing  to  land  upon  tlie 
banks  of  a  stream  without  any  physical  application  of  tlic  watcM- 
are  few;  and  while  the  land  contiguous  to  water,  and  so  fa\()r- 
ably  located  as  to  naturally  derive  any  sort  of  advantage  fhci'c- 
from,  is  comparatively  small  in  area,  the  remainder,  whicli 
comprises  by  far  the  greater  proportion  of  our  land  otherwise 
susee{)til)le  of  cultivation,  must  forever  remain  in  tlieir  Avild 
and  unproductive  condition  unless  they  are  reclaimed  ""'"'  by  ir- 
rigation, irrigation  and  such  reclamation  cannot  be  accom- 
plished with  any  degree  of  success  or  permanency  without  tlie 
right  to  divert  and  a})propriate  water  of  natural  streams  for 
that  purpose  and  a  security  accorded  to  that  right.  Thus,  t!ie 
imj)erative  and  growing  necessities  of  our  coiulitions  in  this 
respect  alone,  to  say  nothing  of  the  other  beneficial  uses,  also 
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important,  has  compelled  the  recognition  rather  than  the  adop- 
tion of  the  law  of  prior  appropriation." 

In  view  of  the  contention  in  Colorado  that  until  1876  the 
common-law  principles  of  riparian  proprietorship  prevailed 
in  that  state,  and  that  the  doctrine  of  priority  of  right  to  water 
hy  priority  of  appropriation  was  first  recognized  and  adopted 
in  the  constitution,  the  supreme  court  of  that  state,  by  Mr. 
Justice  Helm,  concluded  a  discussion  of  the  matter  as  follows: 
'"^We  conclude,  then,  that  the  common-law  doctrine  giving  the 
riparian  owner  a  right  to  the  flow  of  water  in  its  natural  chan- 
nel upon  and  over  his  lands,  even  though  he  makes  no  bene- 
ficial nse  thereof,  is  inapplicable  to  Colorado.  Imperative 
necessity,  unknown  to  the  countries  which  gave  it  birth,  com- 
pels the  recognition  of  another  doctrine  in  conflict  therewith. 
And  we  hold  that,  in  the  absence  of  express  statutes  to  the 
contrary,  the  first  appropriator  of  water  from  a  natural  stream 
for  a  beneficial  purpose  has,  with  the  qualifications  contained 
in  the  constitution,  a  prior  right  thereto,  to  the  extent  of  such 
appropriation."  And  it  was  further  said  that  the  latter  doc- 
trine has  existed  from  the  earliest  appropriations  of  water 
within  the  boundaries  of  the  state :  Cofiin  v.  Left  Hand  Ditch 
Co.,  6  Colo.  443. 

When  the  question  was  first  considered  in  the  state  of  Ne- 
vada the  court  held  that  the  patentee  of  the  government  suc- 
ceeded to  all  of  its  rights,  and  among  these  was  the  riglit  to 
have  the  water  of  a  stream  theretofore  diverted  returned  to  its 
natural  cliannol :  Yansickle  v.  Haines,  7  Xev.  249.  But  that 
case  was  overruled  in  Jones  v.  Adams,  19  ISTev.  78,  3  Am.  St. 
Rep.  788,  6  Pae.  442.  And  in  Reno  Smelting  etc.  Works  v. 
^^'  Stephenson,  20  Xev.  209,  19  Am.  St.  Rep.  364,  21  Pac. 
317,  4  L.  ]?.  A.  GO,  it  was  unequivocally  declared  that  the  com- 
mon-law doctrine  of  riparian  riglits  was  unsuited  to  the  con- 
dition of  that  state.  The  court  said:  '"Here  the  soil  is  arid 
and  unfit  for  cultivation  unless  irrigated  by  the  waters  of  run- 
ning streams.  The  general  surface  of  the  state  is  tablo-kmd, 
traversed  by  parallel  mountain  ranges.  Tlie  great  plains  of 
the  state  alToixl  natm-al  advantages  for  conducting  water,  and 
lands  otherwise  waste  and  valueless  become  jtroductive  by  ar- 
tificial irrigation.  The  condition  of  tlie  country,  and  the  ne- 
cessities of  the  situation,  impelled  settlers  upon  the  public 
lands  to  resort  to  the  diversion  and  use  of  waters.  This  fact 
of  itself  is  a  striking  illustration,  and  conclusive  evidence  of 
the  inapplicability  of  the  common-law  rule." 
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The.  leading  case  in  Arizona  is  Clough  v.  Wing,  2  Ariz.  371, 
17  Pac.  453.  In  that  case  it  is  said  that  the  problem  to  be 
solved  in  the  arid  portions  of  the  earth  lias  not  been  how  best 
to  drain  the  water  off  the  land  and  get  rid  of  it,  but  how  to 
save  it  to  be  conducted  upon  land  in  aid  of  the  husbandman. 
ThiC  learned  judge  who  wrote  the  opinion  refers  to  tlie  antiquity 
of  irrigation  in  that  section  of  country  and  in  other  lands, 
and  remarks:  "Tims  we  see  that  this  is  the  oldest  method  of 
skilled  husbandr}^  and  probably  a  large  number  of  tlie  human 
race  have  ever  depended  upon  artificial  irrigation  for  their 
food  products.  The  riparian  rights  of  the  common  law  could 
not  exist  under  such  systems;  and  a  higher  antiquity,  a  bettor 
reason,  and  more  beneficent  results  have  flowed  from  the  doc- 
trine that  all  right  in  water  in  non-navigable  streams  must  be 
subservient  to  its  use  in  tilling  the  soil."  And,  further,  it  is 
said  that  the  common  law,  so  far  as  the  same  applies  to  tlie 
uses  of  water,  "has  never  been,  and  is  not  now,  suited  to  con- 
ditions that  exist  here." 

The  supreme  court  of  Utah  say:  "Riparian  rights  have 
never  been  recognized  in  this  territory,  or  in  any  state  or  ter- 
ritory where  irrigation  is  necessary;  for  tlie  appropriation  of 
water  for  the  purpose  of  irrigation  is  entirely  and  ^^^  unavoid- 
ably in  conflict  with  the  common-law  doctrine  of  riparian 
proprietorship.  If  that  liad  been  recognized  and  applied  in 
this  territory  it  would  still  be  a  desert;  for  a  man  owning  ten 
acres  of  land  on  a  stream  of  water  capable  of  irrigating  a 
thousand  acres  of  land  or  more,  near  its  mouth,  could  prevent 
the  settlement  of  all  the  land  above  him.  For  at  common  law 
the  riparian  proprietor  is  entitled  to  have  the  water  flow  in 
quantity  and  quality  past  his  land  as  it  was  wont  to  do  when 
he  acquired  title  tliereto,  and  this  right  is  utterly  irreconcilable 
with  the  use  of  water  for  irrigation.  The  legislature  of  this 
territory  has  always  ignored  this  claim  of  riparian  proprietors, 
and  the  practice  and  usages  of  the  inhabitants  have  never  con- 
sidered it  applicable,  and  have  never  regarded  it" :  Stowell  v. 
Johnson,  7  Utah,  215,  2G  Tac.  290. 

In  disposing  of  what  the  court  calls  the  "phantom  of  ri- 
parian riglits,"  and  declaring  that  the  maxim  "first  in  time, 
first  in  rigbt,"  should  be  the  settled  law  in  that  jurisdiction, 
the  supreme  court  of  Idaho  forcibly  state  the  reasons  for  tlie 
new  doctrine:  "Whether  or  not  it  is  a  beneficent  rule,  it  is  the 
lineal  descendant  of  the  law  of  necessity.  When,  from  among 
the   most  energetic  and  enterprising  classes  of  the  east,   that 
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enormous  tide  of  immigration  poured  into  the  west,  this  was 
found  an  arid  land,  which  could  be  utilized  as  an  agricultural 
country,  or  made  valuable  for  its  gold,  only  by  the  use  of  its 
streams  of  water.  The  new  inhabitants  were  without  law,  but 
they  quickly  recognized  that  each  man  should  not  be  a  law 
unto  himself.  Accustomed,  as  they  had  been,  to  obedience  to 
the  laws  they  had  helped  make,  as  the  settlements  increased 
to  such  numl)ers  as  justified  organization,  they  established 
their  local  customs  and  rules  for  their  government  in  the  use 
of  water  and  land.  They  found  a  new  condition  of  tilings. 
The  use  of  water  to  which  they  had  been  accustomed,  and  the 
laws  concerning  it,  had  no  application  here.  The  demand  for 
water  they  found  greater  than  the  supply,  as  is  the  unfortunate 
fact  still  all  over  this  arid  region.  Instead  of  ^^^  attempting 
to  divide  it  among  all,  thus  making  it  unprofitable  to  any, 
or  instead  of  applying  the  common-law  riparian  doctrine  to 
vvhich  they  had  been  accustomed,  they  disregarded  the  tradi- 
tions of  the  past,  and  established  as  the  only  rule  suitable  to 
their  situation  that  of  prior  appropriation.  This  did  not  mean 
that  the  first  appropriator  could  take  what  he  pleased,  but 
Y.hat  he  actually  needed,  and  could  properly  use  without  waste. 
Thus  was  established  the  local  custom,  which  pervaded  tlie 
entire  west,  and  became  the  basis  of  the  laws  we  have  to-day 
on  that  subject":  Drake  v.  Earhart,  2  Idaho  (71G),  750,  23 
Pac.  541. 

We  have  referred  to  the  case  of  ^Moyer  v.  Preston,  G  Wyo. 
308,  71  Am.  St.  Eep.  914,  44  Pac.  845^.  decided  by  this  court, 
in  which  it  was  held  that  the  common  law  of  riparian  propri- 
etorship did  not  prevail  in  this  state.  In  the  later  case  of 
Farm  Investment  Co.  v.  Carpenter,  9  Wyo.  110,  87  Am.  St. 
Eep.  918,  61  Pac.  258,  50  L.  E.  A.  747,  we  said  respecting  the 
use  of  the  waters  of  natural  streams,  and  the  riglit  obtained 
therein  by  prior  appropriation,  for  tlie  purposes  of  irrigation: 
"^'This  use  and  the  doctrine  supporting  it  is  founded  upon  the 
necessities  growing  out  of  natural  conditions,  and  is  absolutely 
essential  to  the  development  of  the  material  resources  of  the 
countrv.  Any  otlier  rule  would  otfer  an  etfectual  obstacle  to 
the  settlement  and  growth  of  this  region,  and  render  tlie  lands 
incapal)le  of  successful  cultivation." 

It  will  be  observed  that  the  doctrine  of  prior  appropriation 
is  established  as  a  rule  of  imperative  necessity,  and  the  out- 
growth of  the  custom  of  the  earlier  settlers  upon  the  public 
lands  for  the  purpose  of  mining  or  rendering  the  soil  avail- 


952  American  State  RErORTS,  Vol.  100.     [Wyoming, 

able  for  cultivation.  This  is  further  illustrated  by  the  de- 
cisions of  the  supreme  court  of  the  United  States.  The  doc- 
trine was  first  recognized  by  Congress  in  1866  by  the  act  of 
July  26th  of  that  year;  the  ninth  section  of  said  act  declaring 
that:  "Wherever,  by  priority  of  possession,  rights  to  the  use 
of  water  for  mining,  agricultural,  manufacturing  or  other  pur- 
poses, have  vested  and  accrued,  and  the  same  are  recognized 
and  acknowledged  by  the  local  customs,  laws  and  the  decisions 
of  courts,  the  possessors  ^^**  and  owners  of  such  vested  riglits 
shall  be  maintained  and  protected  in  the  same;  and  the  right 
of  way  for  the  construction  of  ditches  and  canals  for  the  pur- 
poses herein  specified  is  acknowledged  and  confirmed" :  U.  S. 
Eev.  Stats.,  sec.  2339 ;  U.  S.  Comp.  Stats.  1901,  p.  1437.  And 
again  by  the  act  of  July  9,  1870 :  "All  patents  granted,  or 
pre-emption  or  homesteads  allowed,  shall  be  subject  to  any 
vested  and  accrued  water  rights,  or  rights  to  ditches  and  res- 
ervoirs used  in  connection  with  such  water  rights,  as  may  have 
been  acquired  under  or  recognized  by  the  preceding  section" : 
V.  S.  Rev.  Stats.,  sec.  2340;  U.  S.  Comp.  Stats.  1901,  p.  1437. 
The  acquirement  of  water  rights  upon  public  lands  under 
the  custom  and  rule  of  prior  appropriation  was  considered  by 
the  supreme  court  in  Atchison  v.  Peterson,  20  Wall.  507,  22 
L.  ed.  44,  and  Basey  v.  Gallagher,  20  Wall.  670,  22  L.  ed.  452. 
We  quote  the  expression  of  tlie  court  in  the  opinion  delivered 
by  ]\Ir.  Justice  Field  in  the  case  last  above  cited:  "In  the  late 
case  of  Atchison  v.  Peterson,  20  Wall.  507,  22  L.  ed.  414,  we 
had  occasion  to  consider  the  respective  rights  of  miners  to  run- 
ning waters  on  the  mineral  lands  of  the  public  domain;  and 
we  there  held  that  by  the  custom  which  had  obtained  aniong 
miners  in  the  Pacific  states  and  territories,  the  party  who  first 
sul)j('ctod  the  water  to  use,  or  took  the  necessary  steps  for  tluit 
purpose,  was  regarded,  exeej)t  as  against  the  government,  as 
the  source  of  title  in  all  controversies  respecting  it;  that  the 
doctrines  of  the  common-law  declaratory  of  tlie  rights  of  ri- 
parian proprietors  were  inapplicable,  or  applicable  only  to  a 
limited  extent,  to  the  necessities  of  miners,  and  were  inad- 
cfiuate  to  their  })rotection ;  that  the  equality  of  ri<:ht  recognizf>d 
by  that  law  among  all  the  proprietors  upon  the  same  stream 
would  liave  been  incompatible  with  any  extended  diversion  of 
water  by  one  proprietor,  and  its  conveyance  for  mining  pur- 
poses to  points  from  which  it  could  not  be  restored  to  the 
stream ;  that  the  government,  by  its  silent  acquiescence,  had 
assented  to  and  encouraged  the  occupation  of  the  public  lands 
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for  mining;  and  that  he  who  first  connected  his  lahor  with 
property  thus  situated  ^*  and  open  to  general  exploration, 
did  in  natural  justice  acquire  a  better  right  to  its  use  and  en- 
joyment than  others  who  had  not  given  such  labor;  that  the 
miners  on  the  public  lands  throughout  the  Pacific  states  and 
territories,  by  their  customs,  usages  and  regulations,  had  recog- 
nized the  inherent  justice  of  this  principle,  and  the  principle 
itself  was  at  an  early  period  recognized  by  legislation  and  en- 
forced by  the  courts  in  those  states  and  territories,  and  was 
finally  approved  by  the  legislation  of  Congress  in  1866.  The 
views  there  expressed  and  the  rulings  made  are  equally  ap- 
plicable to  the  use  of  water  on  the  public  lands  for  purposes 
of  irrigation.  jSTo  distinction  is  made  in  those  states  and  ter- 
ritories by  the  custom  of  miners  and  settlers,  or  by  the  courts, 
in  the  rights  of  the  first  appropriator  from  the  use  made  of 
the  water,  if  the  use  be  a  beneficial  one."  And  again  advert- 
ing to  the  act  of  1866 :  "It  is  very  evident  that  Congress  in- 
tended, although  the  language  used  is  not  happy,  to  recognize 
as  valid  the  customary  law  with  respect  to  the  use  of  water 
which  had  grown  up  among  the  occupants  of  the  public  land 
under  the  peculiar  necessities  of  their  condition ;  and  that  law 
may  be  shown  by  evidence  of  the  local  customs,  or  l)y  the  legis- 
lation of  the  state  or  territory,  or  the  decisions  of  tlie  courts. 
The  union  of  the  three  conditions  in  any  particular  case  is  not 
essential  to  the  perfection  of  the  right  by  priority;  and  in  case 
of  conflict  botween  a  local  custom  and  a  statutory  regulation, 
the  latter,  as  of  superior  autliority,  must  necessarily  control." 
In  Brodie  v.  Water  Co.,  101  U.  S.  274.  25  L.  ed.  790,  the 
opinion  was  expressed  that  the  statute  alluded  to  was  ratlier 
a  voluntary  recognition  by  Congress  of  pre-existing  rights, 
constituting  valid  claims  to  a  continued  use.  than  the  estab- 
lishment of  new  rights;  and  in  United  States  v.  IJio  Grande 
Irr.  Co.,  174  U.  S.  690,  19  Sup.  Ct.  Rep.  770,  43  L.  ed.  1136, 
Mr.  Justice  Brewer,  delivering  the  opinion  of  the  court,  ob- 
served that  "as  to  every  stream  witliin  its  rloniinion  a  state 
may  change  this  common-law  rule  and  permit  thi>  appropria- 
tion of  the  flowing  waters  for  such  pur})uses  as  it  (IrtMiis  wise.'' 
"Xotwithstanding  the  unquestioned  ^^^  rule  of  t!ie  coiiinioii 
law  in  reference  to  the  riglit  of  a  lower  riparian  [iropi'ietor  to 
insist  upon  the  continuous  flow  of  the  stream  as  it  was,  and, 
although  there  has  been  in  all  the  western  states  an  adojition 
or  recognition  of  the  common  law,  it  was  early  developed  in 
their  history  that  the  mining  industry  in  certain   states,  the 
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reclamation  of  arid  lands  in  others,  compelled  a  departure  from 
the  common-law  rule,  and  justified  an  appropriation  of  flowing 
waters  both  for  mining  purposes  and  for  the  reclamation  of 
arid  lands,  and  tliere  has  come  to  be  recognized  in  those  states, 
by  custom  and  by  state  legislation,  a  different  rule — a  rule 
which  permits,  under  certain  circumstances,  the  appropriation 
of  the  waters  of  a  flowing  stream  for  other  than  domestic  pur- 
poses.'^ 

We  have  alluded  to  the  fact  that,  contrary  to  the  rule  estab- 
lished in  this  and  some  other  jurisdictions  similarly  situated 
and  subject  to  the  same  natural  condition,  the  rights  as  at  com- 
mon law  of  individual  riparian  owners  are  recognized  and  ap- 
plied where  such  rights  have  been  acquired  anterior  to  an  ap- 
propriation in  conflict  therewith.  This  is  the  case  in  the  state  of 
Montana  in  common  with  several  other  states,  in  most  of  which 
states,  however,  the  condition  exists  that  the  climate  is  partly 
humid,  and  the  arid  lands  are  limited  to  certain  localities.  The 
rule  in  those  states  where  the  doctrine  of  prior  appropriation  and 
the  common-law  rule  as  to  riparian  rights  to  the  use  of  water  are 
both  enforced  is  set  forth  in  the  able  opinion  of  Judge  TTolcomb 
in  the  case  of  Crawford  County  v.  Hathaway  (Xeb.),  93  X.  W. 
781,  decided  by  the  supreme  court  of  Xebraska.  It  is  there  said : 
"The  two  doctrines  stand  side  by  side.  They  do  not  necessarily 
overthrow  each  other,  but  one  supplements  tlie  other.  The 
riparian  owner  acquires  title  to  his  usufructuary  interest  in  ilie 
water  when  he  appropriates  the  land  to  which  it  is  an  incident, 
and  when  tlie  right  is  once  vested  it  cannot  be  devested  except 
by  some  established  rule  of  law.  The  appropriator  acquires 
title  by  a]')])ropriation  and  application  to  some  beneficial  use  and 
of  wliich  lie  '"'^•'^  cannot  be  deprived  except  in  some  of  tlie 
modes  ])rescrib'ed  by  law,  Tlio  time  when  either  right  accrues 
must  determine  the  superiority  of  title  as  Ix'twecn  couilirting 
claimants."  It  seems  that  the  legislature  of  the  state  of  Xc- 
braska  had  in  1889  abrogated  the  common-law  rule  of  i-iparian 
ownership  in  water,  and  substituted  therefor  the  doctrine  of 
prior  appropriation;  but  it  was  held  in  the  case  cited  that  tlie 
act  could  not,  and  did  not,  have  the  effect  of  abolishing  riparian 
rights  which  had  already  accrued,  but  only  of  preventing  the 
acquisition  of  such  rights  in  the  future. 

It  is  no  part  of  our  purpose  to  enter  into  a  discussion  in  this 
opinion  of  the  relative  merits  of  the  opposing  legal  theories 
under  which  the  doctrine  of  priority  of  appropriation  is  main- 
tained and  enforced  in  the  different  jurisdictions.     The  stream 
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from  which  the  appropriations  in  controversy  in  tliis  case  were 
made  is  an  interstate  stream.  In  the  state  of  Montana,  where 
the  stream  has  its  source,  there  is  recognition  of  the  common- 
law  rule  as  to  the  rights  of  a  riparian  owner,  modifier!,  however, 
&s  already  indicated,  by  existing  conditions  and  statutes.  But 
in  the  case  at  bar  there  is  no  disclosure  in  the  statement  of  facts 
of  any  conflict  with  the  claims  of  riparian  owners  in  iMontana. 
The  fact  is  mentioned  that  the  defendants  are  owners  of  lands 
along  the  banks  of  Youngs  creek;  but  we  understand  from  the 
other  stipulations  that  those  lands  are  located  in  this  state;  and 
under  the  decisions  of  this  court,  such  fact  alone  confers  upon 
them  no  title  to  or  right  to  the  use  of  the  waters  of  the  stream. 
In  the  absence  of  riparian  ownership  in  parties  other  than  the 
general  government  or  the  state,  the  right  of  prior  appropria- 
tion is  recognized  in  the  state  of  Montana. 

Our  purpose  in  referring  to  the  various  decisions  of  the 
courts  has  been  to  show  the  fundamental  principle  and  underly- 
ing reasons  for  the  doctrine  of  prior  appropriation.  It  is  to 
be  observed  that  whether  adopted  in  lieu  of  or  as  a  substitute 
for  the  common  law,  or  merely  as  a  modification  ^~^  thereof, 
it  is  the  result  of  the  same  conditions,  and  rests  upon  the  same 
practical  basis. 

In  the  Nebraska  case  above  cited  the  court  say :  '"'This  riglifc 
lias  grown  out  of  the  necessities  of  the  case,  and  has  been  sanc- 
tioned by  the  acts  of  Congress,  and  recognized  Ity  the  laws  of 
the  state.  It  is  a  matter  of  common  knowledge,  historical  in 
character,  that  in  the  development  of  the  state  in  the  higher 
altitudes  in  the  western  portions  because  of  the  arid  or  semi-arid 
climatic  conditions  which  prevail,  it  has  been  found  impossible  to 
successfully  engage  in  agricultural  pursuits,  save  l)y  ajiplying 
to  the  soil,  by  the  process  known  as  irrigation,  waters  diverted 
and  drawn  from  natural  streams,  thereby  rendering  iiiiil^Iy  ]iro- 
ductive  a  land  otherwise  valuable  only  for  grazing.  It  is  a  fact 
so  common  and  notorious  that  we  may  pro]ierly  take  judicial 
notice  of  it,  that  since  the  early  settlement  of  the  western  ];or- 
tions  of  the  state  it  has  been  the  custom  of  the  settlors  to  appro- 
priate the  waters  of  the  sti-eams  flowing  therein  bv  means  of 
irrigating  canals,  and  apply  them  to  the  soil  in  ]tro^oeuting  tlie 
business  of  agriculture  in  all  its  varied  liranehos."  And  tlie 
court  proceeds  to  say  that  such  custom  existed  before  tlie  enact- 
TTient  of  any  irrigation  statute;  and  that  where  the  custom  luis 
been  so  generallv  recognized  as  to  have  the  forct'  of  law,  "it 
can  onlv  be  regarded  as  a  substantial  adoption  of  the  doctrine 
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of  prior  ajiiiropriation  of  water  which  obtains  in  the  arid  states 
immediately  west  of  ns.'^ 

In  the  early  Montana  case  of  Thorp  v.  Freed,  1  ]Mont.  651, 
the  legal  ground  for  sustaining  the  right  to  divert  and  thereby 
appropriate  waters  upon  the  public  lands,  seems  to  have  beea 
held  by  Judge  Knowles  to  be  that  the  unsurveyed  lands  of  the 
United  States  and  the  water  of  the  streams  flowing  through  the 
same  belong  to  no  one;  and  that  the  one  who  first  appropriates 
any  portion  thereof  of  such  lands,  or  the  water  incident  thereto, 
for  a  lieneficial  purpose,  would  become  the  owner  thereof,  until 
the  general  government,  or  some  one  claiming  thereunder, 
should  assert  title  ^^^  to  the  same.  But  the  occasion  for  ap- 
plying such  a  rule,  and  discovering  some  legal  ground  for  the 
protection  of  rights  thereunder,  is  recognized  as  the  outgrowth 
of  the  necessities  and  customs  of  the  country.  The  learned 
judge  says:  "If  we  were  called  upon  to  say  what  were  the  neces- 
sities of  this  country,  in  regard  to  the  use  of  water  for  the  pur- 
poses of  irrigation,  we  should  reply  that  there  was  a  demand 
that  water  should  be  used  for  that  purpose,  and  that  the  con- 
siderations of  the  general  welfare  of  the  country  and  the  prin- 
ciples of  natural  equity  should  guarantee  to  the  prior  appropri- 
ator  of  water  for  such  use  the  first  right  to  the  use  of  the  same, 
to  the  extent  of  his  necessities  for  domestic  purposes,  the 
quenching  of  the  thirst  of  himself  or  animals,  and  for  agricul- 
tural purposes.  We  can  see  no  reason  why,  if  the  connnon  law 
is  to  be  changed  by  the  considerations  above  named,  it  sliould 
not  be  changed  to  suit  the  wants  of  the  country  and  in  accord- 
auco  with  the  principles  of  equity."  xVnd,  again:  "Ever  since 
the  settlement  of  this  territory  it  has  been  the  custom  of  those 
who  settled  themselves  upon  any  ])ortion  of  the  puldic  domain, 
and  devoted  any  part  thereof  to  the  purposes  of  agriculture,  to 
dig  ditches,  and  turn  nut  the  waters  of  some  stream  to  be  used 
to  irrigate  the  same.  This  right  has  been  generally  recognized 
bv  our  people.  It  has  l)een  universally  conceded  that  this  was 
a  necessity  in  agricultural  pursuits.  So  universal  has  been  this 
usage  tliat  I  do  not  suppose  there  has  been  a  parcel  of  land  to 
the  extent  of  one  acre  cultivated  within  the  bounds  of  this  ter- 
ritorv  that  has  not  been  irrigated  by  water  diverted  fi-om  some 
running  stream."'  Chief  Justice  Wade,  who  delivered  a  con- 
curring o])inion,  disagreed  with  his  associate  respecting  the  ex- 
istence of  a  custom  and  insisted  upon  the  a])plicability  of  the 
common  law  to  that  territory;  and  as  one  of  the  reasons  for 
maintaining  the  right  of  the  owner  of  lands  along  the  margin 
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of  a  stream  to  its  use,  said :  "Water  for  the  purposes  of  irriga- 
tion in  this  country  is  equally  necessary  as  water  to  sustain  life. 
They  are  terms  implying  the  same  thing.  The  resources  '^^^  of 
the  country  cannot  be  developed,  and  our  valleys  cannot  be 
reclaimed  and  become  inhabited,  unless  the  waters  of  the 
streams  can  be  used  in  an  equitable  manner,  to  cause  the  earth 
to  bring  forth  its  fruits."  And  thereupon  he  observes  '"that 
water  for  irrigation  in  this  country  as  naturally  belongs  to  the 
lands  through  which  the  stream  passes,  in  certain  proportions, 
as  in  other  countries  it  belongs  to  the  land  to  supply  the  neces- 
sities of  life." 

With  all  due  respect  for  the  opinion  of  the  learned  judge,  we 
feel  impelled  to  say  that,  in  our  judgment,  his  premises  do  not 
lead  to  the  conclusion  reached.  We  agree  with  him  as  to  the 
natural  necessity  of  water  for  irrigation;  but  if  that  necessity 
is  to  be  confined  to  the  narrow  area  of  the  comparatively  few 
legal  subdivisions  of  land  bordering  the  streams,  the  valleys  will 
ordinarily  not  be  reclaimed,  nor  the  resources  of  the  country  de- 
veloped; and  the  application  of  the  common-law  rule  will  not 
result  in  an  equitable  use  of  the  waters  of  tlie  streams. 

In  the  cases  involving  the  subject  of  irrigation  heretofore  de- 
cided by  this  court  reference  has  been  made  to  the  act  of  1875 
as  the  first  expression  of  the  legislative  department  regarding 
it.  That  act  constitutes,  it  is  true,  the  earliest  attempt  in  this 
jurisdiction  to  regulate  the  subject.  But  there  are  other  dec- 
larations and  provisions  anterior  to  that  act  whicli  tend  to  il- 
lustrate the  custom  as  to  the  use  of  water,  and  its  necessity,  and 
the  public  recognition  thereof. 

The  first  territorial  legislature  enacted  a  law  for  the  develop- 
ment of  the  mining  resources  of  the  territory,  and  provided  in 
that  act  for  placing  and  recording  notices  of  claims  for  ditclios 
and  water  privileges,  and  requiring  the  completion  of  such 
ditches  within  a  certain  time  after  filing  notice:  Laws  l^Gi',  c. 
22,  sees.  15-18.  And  in  the  act  passed  by  the  saine  legishiture 
for  the  creation  and  regulation  of  corporations,  autliority  was 
conferred  upon  any  three  or  more  persons  to  assoi-iate  for  tlie 
formation  of  a  company  to  construct  a  ditch  for  the  pur[)()se  of 
conveving  water  to  any  mines,  mills  or  lands ,  to  l)c  used  for  min- 
ing. ^*-'  milling  or  irrigating  of  lands;  and  it  was  provided 
that  anv  such  company  should  "have  the  right  of  way  over  the 
line  named  in  the  certificate,  and  shall  also  liave  the  right  to 
run  the  water  of  the  stream  or  streams  nannMl  in  the  certificate 
through  their  ditch;  provided,  that  the  line  proposed  shall  not 
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interfere  with  nny  other  ditch  whose  rights  arc  prior  to  those 
acquired  under  this  article,  and  hy  virtue  of  paid  certificate. 
Xor  shall  the  water  of  any  stream  be  directed  from  its  original 
channel  to  the  detriment  of  any  miners,  millmen  or  others 
rloiig  the  line  of  said  stream,  who  may  have  a  priority  of  right, 
and  there  shall  be  at  all  times  left  sufficient  water  in  said  stream 
for  the  use  of  miners  and  agriculturists  who  may  have  a  prior 
right  to  such  water  along  said  stream."  It  was  also  provided 
that  such  company  should  furnish  water  to  the  class  of  persons 
Tising  water  in  the  way  named  in  the  certificate,  whether  miners, 
millmen  or  farmers,  whenever  they  should  have  water  in  their 
ditch  unsold,  at  rates  to  be  fixed  by  the  county  commissioners: 
Laws  1SG9,  c.  8.  sees.  28-31.  That  act  was  carried  into  the 
compilation  of  187C,  cliapter  34.  In  1884  those  sections  were 
amended  so  as  to  permit  a  single  company  to  organize  for  the 
purpose  of  constructing  several  ditches;  but  otherwise  the  law 
was  not  changed.  As  so  amended,  the  provisions  became  incor- 
porated into  the  revision  of  1887,  as  sections  532  to  54G,  inclu- 
sive. And  without  further  alteration  they  continue  in  force : 
Eev.  Stats.  1899,  sees.  306G-30G9.  Under  a  provision  in  the 
statutes  of  Colorado  similar  to  that  above  noticed,  to  the  effect 
that  the  water  of  a  stream  shall  not  be  diverted  from  its  original 
channel  to  the  detriment  of  others  along  the  line  of  the  stream, 
it  was  held  in  a  case  already  cited  that  it  was  not  intended  to 
prohibit  the  diversion  of  water  to  the  "detriment"  of  parties 
who  might  settle  upon  the  stream  at  some  future  period,  and 
that  detriment  at  the  time  of  diversion  could  only  exist  where 
tlie  water  diverted  had  been  previously  appropriated  and  used; 
although  the  qualifying  words,  '"who  have  a  priority  of  right,'* 
vras  not  embodied  •''^'^  in  the  original  Colorado  statute.  Init  they 
were  inserted  liy  amendment  at  the  succeeding  session  of  the 
legislature.  The  court  held  the  amendment  to  amount  to  an 
acknowledgment  by  tlio  Ic^rislature  of  a  doctrine  already  existing 
under  which  rights  had  accrued  that  were  entitled  to  protection: 
Collin  V.  Left  Hand  Ditch  Co.,  G  Colo.   { 13. 

In  18T3  tho  tliird  Icgishitive  asscm])ly  of  the  teri'iton-  of 
"\V\'oniing  nilo]4('<l  a  mcmoi'ial  to  Congress  urging  tlie  grant  to 
the  -c\oral  states  nnd  icrriloric,-  situated  in  tlie  arid  region  of 
onc-lialf  the  arid  la.nd-.  ihe  same,  or  the  proceeds  thereof,  to 
be  devoted  to  tlio  (-onsi  ruction  of  irrigating  canals  and  re-^er- 
v^iirs.  for  tlie  re(-la!nation  of  the  arid  and  waste  lands;  and  in 
the  iircamhle  if  was  recited  in  substance  that  the  portion  of  the 
public  domain  lying  between  the  ninety-ninth  meridian  of  longi- 
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tude  west  from  Greenwich  and  the  Pacific  Ocean  is  arid  and 
generally  incapable  of  cultivation  except  by  means  of  irrigation ; 
that  such  region  embraces  more  than  one-third  of  the  geographi- 
cal area  of  the  United  States,  and  comprises  the  territories  of 
New  Mexico,  Arizona,  Colorado,  Wyoming,  Utah,  Idaho  and 
Montana,  and  the  state  of  Nevada,  and  large  portions  of  the 
states  of  Oregon,  California,  Nebraska,  Kansas  and  Texas,  and 
of  the  territories  of  Washington  and  Dakota;  that  the  water 
supply  of  its  rivers  and  smaller  streams  is  abundant  to  reclaim 
millions  of  acres  that  lie  waste  and  unproductive;  and  that  the 
soils  of  the  region  named  are  remarkable  for  their  productive- 
ness, when  subjected  to  irrigable  agriculture;  that  the  present 
agriculture  of  such  region  is  confined  to  the  immediate  valleys 
of  the  watercourses  where  irrigating  canals  are  of  easy  construc- 
tion, and  comparatively  inexpensive,  and  will  remain  confined 
to  these  narrow  limits,  unless  some  extensive  system  of  irriga- 
tion can  be  established. 

This  memorial  is  not  only  significant  from  an  historical 
standpoint,  in  view  of  the  later  acts  of  Congress,  and  especially 
the  recent  congressional  legislation  in  aid  of  irrigation  enter- 
prises, and  the  conservation  of  the  waters  through  ^-^  the  pro- 
posed construction  of  reservoirs,  but  it  demonstrates  emphati- 
cally the  early  recognition  in  this  jurisdiction  of  the  necessity 
of  irrigation,  and  the  great  benefits  to  accrue  from  the  reclama- 
tion, not  only  of  the  lands  lying  adjacent  to  the  streams,  but 
those  removed  therefrom  as  well.  It  shows,  also,  the  prevalence 
here  of  the  custom  existing  elsewhere  in  the  west,  and  the  recog- 
nition of  a  similarity  in  condition  of  adjacent  states  and  terri- 
tories. 

From  our  somewhat  extended  review  of  the  origin  of  the  doc- 
trine of  ])rior  appropriation  of  the  waters  of  natural  streams, 
it  is  quite  clear  that  neither  the  custom  or  necessity  that  gave 
birth  to  the  doctrine  was  confined  to  riparian  lands,  ^^'ith  re- 
spect to  irrigation,  the  same  necessity  existed  in  the  case  of  all 
lands,  wbether  bordering  on  a  stream  or  otherwise.  Indeed,  if 
tliere  was  any  difference,  the  necessity  was  greater  in  the  case 
of  nonriparian  lands.  They  constituted,  and  continue  to  con- 
stitute, tlie  far  greater  body  of  lands  wliose  cultivation  is  de- 
sira])le,  and  upon  the  productiveness  of  wliich  the  welfare  of  the 
countrv  in  a  large  measure  depends.  And  it  is  an  undoulited 
fact  that  from  an  early  date,  if  not  from  the  very  beginnim:.  the 
custom  of  the  settlers  in  the  diversion  of  running  water  for  })ur- 
poses  of  irrigation  disregarded  the  location  of  the  lands,  except 


9G0  American   State  Eeports,  Vol.  100.     [Wyoming, 

in  so  far  as  irrigation  was  at  first  confined  to  lands  upon  which 
water  could  be  the  more  easily  and  inexpensively  conducted. 

It  is  hardly  necessary,  therefore,  to  cite  authority  upon  the 
proposition  that,  under  the  doctrine  of  prior  appropriation,  it  is 
not  now  and  never  has  been  essential  to  a  water  right,  that  the 
appropriator  should  apply  the  water  upon  land  commonly  or 
legally  known  as  rijiarian.  Pomeroy,  in  his  work  on  Water 
Eights,  states  that  the  land  which  the  appropriator  possesses 
and  on  which  the  water  is  used,  may  be  at  a  distance  from  the 
stream,  and  that  the  very  object  of  his  appropriation  may  be  to 
conduct  the  water  from  the  stream,  through,  a  ditch  or  canal 
across  intervening  pulilic  lands,  to  the  tract  which  he  possesses 
as  a  mining  claim,  a  farm  or  ^^**  a  mill,  or  even  to  sell  and 
dispose  of  the  water  thus  conducted  through  the  canal  to  other 
parties,  who  use  it  for  like  purposes  on  their  own  "claims"'  or 
tracts  of  land :  Black's  Pomeroy  on  Water  Eights,  4:7. 

The  act  of  Congress  of  186G  granting  rights  of  way  for 
ditches  over  the  public  lands  recognized  a  custom  to  conduct 
water  to  lands  other  than  those  situated  on  the  margin  of 
streams.  Mr.  Kinney  asserts  that  a  valid  appropriation  may  be 
made  for  the  irrigation  of  lands,  or  for  any  other  beneficial  use, 
not  situated  upon  or  near  the  stream :  Kinney  on  Irrigation, 
15G.  And  we  think  this  proposition  is  conceded  in  every  juris- 
diction where  the  doctrine  is  to  any  extent  enforced. 

In  tlie  Colorado  case  of  Cofiin  v.  Left  Hand  Ditch  Co.,  6 
Colo.  443,  the  appellee  claimed  to  have  appropriated  certain 
water  from  St.  Yrain  creek,  through  its  diversion  by  means  of  a 
ditch  wliich  conducted  the  water  to  the  James  creek,  thence 
along  the  bed  of  the  same  to  Left  Hand  creek,  wliero  it  was 
again  diverted  l)y  lateral  ditches,  and  used  to  irrigate  hinds  ad- 
jacent to  the  last-named  stream.  It  was  contended  that  such 
approjiriation  Avas  unlawful.  But  the  court  upheld  it,  and  said: 
"In  the  absence  of  legislation  to  the  contrary,  we  think  that  the 
right  to  water  acquired  by  priority  of  appropriation  thereof  is 
not  in  any  way  de])ondent  upon  the  locus  of  its  application  to 
the  beneficial  use  (lesigncMl.  And  the  disastrous  conse(|ueucos 
of  an  adoption  of  the  rule  contended  for  forbid  our  giving  such 
a  construction  to  the  statutes  as  will  concede  the  same,  if  they 
will  properly  bear  a  more  reasonable  and  equitable  one.  The 
doctrine  of  ]iTii)]'ily  of  right  by  priority  of  appropriation  for 
agriculture  is  evoked,  as  we  have  seen,  by  the  imperative  neces- 
sity for  artitieial  irrigation  of  the  soil.  And  it  would  be  an 
ungenerous  and  inequitable  rule  that  would  deprive  one  of  its 
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benefit  simply  because  he  has,  by  large  expenditure  of  time  and 
money  carried  the  water  from  one  stream  over  an  intervening 
watershed  and  cultivated  land  in  the  valley  of  another.  ^^^  It 
might  be  utterly  impossible  owing  to  tbe  topography  of  the  coun- 
try, to  get  water  upon  his  farm  from  the  adjacent  stream;  or, 
if  possible,  it  might  be  impracticable  on  account  of  the  distance 
from  the  point  where  the  diversion  must  take  place  and  the 
attendant  expense;  or  the  quantity  of  water  in  such  stream 
might  be  entirely  insufficient  to  support  his  wants.^^ 

The  supreme  court  of  the  state  of  Washington  says  that, 
"The  right  of  appropriation,  as  defined  by  the  best  authorities, 
is  not  controlled  by  the  location  of  the  stream  with  reference 
to  the  premises  which  are  irrigated" :  Offield  v.  Ish,  21 
Wash.  277,  57  Pac.  809.  See,  also,  Long  on  Irrigation,  50; 
Thomas  v.  Guirand,  6  Colo.  530;  Hammond  v.  Rose,  11  Colo. 
524,  7  Am.  St.  Eep.  258,  19  Pac.  466;  Oppenlander  v.  Left 
Hand  Ditch  Co.^  18  Colo.  142,  31  Pac.  854.  The  court  say 
in  the  case  last  cited :  "The  appropriator,  though  he  may  not 
own  the  land  on  either  bank  of  a  running  stream,  may  divert 
the  water  therefrom,  and  carry  the  same  withersoever  necessity 
may  require  for  beneficial  use,  without  returning  it,  or  any  of 
it,  to  the  natural  stream,  in  any  manner," 

This  being  the  law  under  whatever  system  the  right  to  ap- 
propriate water  for  irrigation  is  recognized,  the  natural  and 
logical  result  of  the  doctrine  would  seem  to  be  at  least  in  tbe 
case  of  interstate  streams,  and  in  the  absence  of  contrary  con- 
stitutional or  statutory  provisions,  that  the  separation  of  the 
lands  capable  of  irrigation  from  such  streams  by  state  lines  is 
of  no  consequence,  if  we  are  to  consider  merely  the  general 
principles  of  the  doctrine  and  the  reasons  that  called  it  into 
existence.  The  same  necessity  applies  to  the  lands  on  either 
side  of  the  line,  and  the  water  naturally  flows  in  the  channel 
of  the  stream  in  disregard  of  such  line  above  as  well  as  below 
it.  We  are  not  aware  of  any  rule  whicli  restricts  as  to  loca- 
tion the  point  of  diversion  in  initiating  an  appropriation,  ex- 
cept the  probable  requirement  that  it  be  so  located  as  to  render 
the  proposed  diversion  feasible  in  view  of  tlie  intended  use,  and 
possiblv  ^^^  that  if  tlie  proposed  point  of  diversion  be  situated 
upon  lands  of  another,  the  appropriator  shall  secure  a  right  of 
wav  for  his  ditch  or  works  to  be  constructed  on  sudi  lands. 
So  far  as  the  mere  right  of  appropriation  is  concerned,  no  ob- 
ligation is  impoised   upon   a   party  to  divert  the   water  at   tlie 
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nearest    possible  point    to    his    land,  or  within  any  particular 
district. 

Doubtless  it  would  be  conceded  that  in  the  case  of  an  inter- 
state stream  parties  in  possession  of  lands  in  either  state  would 
be  entitled  to  appropriate  any  water  of  the  stream  not  pre- 
viously appropriated  for  the  irrigation  of  their  lands  by  divert- 
ing the  water  within  the  state  where  their  lands  are  situated; 
and  that  the  grantor  of  plaintiffs,  Willey  and  Ellison,  was  en- 
titled to  divert  from  the  stream  in  controversy,  at  some  point 
in  Montana,  suflficient  unappropriated  water  for  the  irrigation 
of  his  lands.  The  federal  court,  sitting  in  Montana,  recognized 
a  similar  right  in  the  case  of  a  Wyoming  appropriator  from  an- 
other stream,  flowing  from  Montana  into  Wyoming,  and  held 
that  an  invasion  of  his  rights  by  the  diversion  of  the  water  in 
Montana  might  be  enjoined:  Howell  v.  Johnson,  89  Fed.  556. 
In  that  case  the  learned  judge  said:  "The  idea  that  there  can 
arise  any  international  water  right  question  in  the  case  of  the 
a])propriation  of  the  waters  of  an  unnavigable  stream  cannot 
be  maintained.  The  right  to  such  waters,  after  the  national 
government  has  disposed  of  them,  must  always  be  a  question 
pertaining  to  private  persons." 

Some  expressions  contained  in  the  opinion  in  that  case  in 
respect  to  state  ownership  and  control  of  the  waters  of  un- 
navigable streams  have  been  supposed  destructive  of  an  essen- 
tial principle  in  the  law  of  irrigation.  It  is  not  necessary  tlial 
we  agree  with  all  the  reasons  given  by  the  court  for  the  conclu- 
sion announced,  nor  that  we  assent  to  all  the  views  expresse<] 
in  t]ic  opinion.  We  think  there  can  be  little  question,  but  that 
it  was  rightly  held  that  the  plaintilf  in  the  case  had  secured  a 
right  by  appropriation  ^'"^^  to  the  waters  of  the  stream,  as 
against  a  subsequent  appropriator  in  the  other  state,  which 
might  be  protected  in  the  courts  of  such  state  against  injury 
by  acts  occurring  therein. 

We  find  nothing,  therefore,  in  the  fundamental  principle  of 
the  doctrine  of  prior  appropriation  that  he  who  is  first  in  time 
is  first  in  right,  nor  in  the  reasons  that  led  to  the  estalilishment 
of  the  doctrine,  which  is  o])])Osed  to  the  acciuirement  of  a 
water  right  for  the  irrigation  of  lands  in  one  state  by  tlie 
diversion  of  the  water  at  a  point  in  another  state  from  a  stream 
flowing  in  both  states.  Rut  in  this  and  other  jurisdictions 
where  the  common  law.  in  res])ect  to  the  use  of  water  and  the 
right  thereto,  is  altogether  ignored,  there  has  been  established, 
cither  bv  judicial  decision  or  statute,  or  both,  as  an  essential 
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principle,  that  the  water  of  all  natural  streams  is  the  property 
of  the  public  or  of  the  state.  In  this  state  the  earliest  declara- 
tion to  that  effect  occurred  in  the  statute  of  1886.  It  was  there 
declared  that  the  water  of  every  natural  stream  is  tliti  property 
of  the  public,  subject  to  appropriation  as  therein  provided: 
Eev.  Stats.  1887,  sec.  1344.  The  constitutional  declaration  is 
that  such  water,  as  well  as  the  water  of  all  springs,  lakes  or 
other  collections  of  still  waters  within  the  boundaries  of  the 
state  is  the  property  of  the  state;  that  priority  of  appropriation 
for  beneficial  uses  shall  give  the  better  right ;  and  that  no  appro- 
priation shall  be  denied  except  the  same  be  demanded  by  the 
public  interests :  Const.,  art.  8,  sees.  1,  3. 

This  court  has  stated  that  the  statutory  and  constitutional 
declarations  seem  rather  to  declare  and  confirm  a  principle 
already  existing  than  to  announce  a  new  one,  for  the  reason 
that  under  the  rule  permitting  the  acquisition  of  rights  by  ap- 
propriation the  waters  become  perforce  publici  juris :  Farmers' 
Inv.  Co.  V.  Carpenter,  9  Wyo.  110,  87  Am.  St.  Bep.  918,  61 
Pac.  258,  50  L.  E.  A.  747.  The  appropriation  in  question 
antedates  the  act  of  1886.  But  we  think  the  waters  of  natural 
streams,  even  at  the  time  of  such  appropriation,  are  to  be  re- 
garded as  ^^*  belonging  to  the  public,  subject  to  the  right  of 
appropriation. 

That  principle  is  not  maintained  to  the  same  extent  in  IMon- 
tana.  It  is  there  held  that  the  right  to  the  use  of  running 
water  follows  the  ownership  of  riparian  soil;  and  that  a  water 
right  can  be  acquired  only  by  the  grant,  express  or  implied,  of 
the  owner  of  such  soil.  But  it  is  also  said  that  the  state  has, 
by  necessary  im})lication,  assumed  to  itself  the  ownership,  sub 
modo,  of  the  rivers  and  streams  of  the  state  and  "expressly 
granted  the  right  to  appropriate  the  waters  of  such  streams, 
which  right,  if  properly  exercised  in  compliance  with  the  require- 
ments of  the  statutes,  vests  in  the  appropriator  full  legal  title 
to  the  use  of  such  waters  by  virtue  of  the  grant  made  by  this 
state  as  owner  of  the  water":  Smith  v.  Denniff,  24  Mont.  20, 
81  Am.  St.  Rep.  408,  60  Tac.  398. 

The  obvious  meaning  and  effect  of  the  expression  that  the 
water  is  the  property  of  the  puljlic  is  that  it  is  the  property  of 
the  people  as  a  whole.  Whatever  title,  therefore,  is  held  in 
and  to  such  water  resides  in  the  sovereign  as  representative  of 
the  people.  The  pul)lic  ownership,  if  any  distinction  is  ma- 
terial, is  rather  tliat  of  sovereign  than  proprietor:  Farm  Inv. 
Co.  V.  Carpenter,  9  Wyo.  110,  87  Am.  St.  Eep.  918,  61  Pac. 
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258,  50  L.  R.  A.  747.  That  ownership,  however,  is  subject  to 
a  particular  trust  or  use,  specially  defined  in  the  statutes  and  in 
the  constitution.  And  that  trust  or  use,  in  the  absence  of  stat- 
ute, is  just  as  prominently  and  intrinsically  attached  to  such 
public  ownership.  The  waters  are  held  subject  to  appropria- 
tion for  beneficial  uses.  xVnd  we  have  endeavored  to  show  that 
the  right  of  appropriation  is  not,  in  the  absence  of  statute  at 
least,  restricted  locally  nor  by  state  lines.  The  trust  is  to  be 
considered  as  coextensive  with  the  right  on  which  it  rests. 
Upon  the  general  principles  governing  such  appropriation,  we 
perceive  no  reason,  if  the  same  be  not  prohibited  by  statute, 
why  the  owner  of  lands  in  another  state  may  not  at  a  point  in 
this  state  lawfully  divert  the  water  of  a  stream  flowing  in 
both  states  and  conduct  such  water  upon  his  lands  for  their  ir- 
rigation, and  thereby  secure  ^^"  a  valid  water  right.  There 
is  nothing  in  the  essential  character  of  the  trust  or  use  for 
Avliich  the  waters  are  held  by  the  public  that,  in  our  judgment, 
prevents  the  acquirement  of  a  water  right  on  such  a  stream  in 
that  manner,  provided  the  appropriator  is  able  to  comply  with 
the  statutory  provisions  regulating  and  controlling  the  appro- 
priation and  diversion  of  the  public  waters. 

Moreover,  a  desirable  comity  between  the  states  within  whose 
respective  dominions  the  same  stream  may  flow,  and  a  due  re- 
gard by  each  for  the  rights  of  the  residents  and  land  owners 
in  the  adjoining  state,  would  seem  to  require  a  liberal  view  of 
this  matter.  In  an  interesting  case  in  Wisconsin,  where  the 
question  arose  whether  the  state  could  constitutionally  sell  the 
ice  formed  upon  public  waters,  it  was  held  that  where  the  term 
'^people  of  the  state"  is  used  to  designate  the  beneficiaries  of 
the  trust  in  navigable  waters,  all  the  people  who  may  choose  to 
enjoy  the  same  within  the  state  are  referred  to,  whether  citizens 
of  the  state  or  persons  wlio  came  within  its  territory,  for  the 
purpose  of  enjoying  sucli  public  riglits:  Rossmiller  v.  State, 
lU  Wis.  1G9,  bl  Am.  St.  Rep.  910,  89  K  W.  839,  58  L.  R.  A. 
93. 

Wliether,  upon  the  grounds  stated,  the  views  we  have  ex- 
pressed are  correct  or  not,  there  is  another  consideration  which 
forces  us  to  the  same  conclusion.  When  the  appropriation  was 
ma<le  ]\roiitnna  and  Wyoming  were  each  under  a  territorial 
form  of  government.  The  sovereign  authority  resided  in  the 
United  States:  Cooley's  Constitutional  Limitations,  526.  It 
is  true  that  as  territories  they  were  invested  with  certain  rights 
of  legislation,  and    subject  to  the  provisions  of    their    organic 
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acts  and  other  laws  of  Congress  exercised  a  limited  sovereignty 
over  the  territory  within  their  respective  boundaries.  But  the 
primary  sovereign  authority  was  the  general  government. 
There  was  then  fundamentally  no  divided  sovereignty  over  these 
waters. 

It  must  be  understood  that  we  express  no  opinion  upon  the 
question  as  affected  by  the  later  legislation  of  this  state  ^'^^  on 
the  subject  of  the  appropriation  of  w^aLer.  That  legislation 
did  not  and  could  not  have  destroyed  rights  already  accrued; 
although,  as  we  have  previously  held,  such  accrued  rights  may 
be  regulated  by  subsequent  legislation,  and  a  compliance  with 
such  regulations,  if  not  unreasonable,  may  be  required:  Farm 
Inv.  Co.  V.  Carpenter,  9  Wyo.  110,  87  Am.'st.  Eep.  918,  61  Pac. 
258,  50  L.  E.  A.  747.  It  is  evident,  however,  that  one  irrigat- 
ing lands  in  another  state  must  suffer  some  disadvantages.  The 
state  laws  regulating  the  distribution  of  the  waters  cannot  oper- 
ate beyond  its  boundaries;  and  it  is  doubtful  whether  any 
remedy  in  case  of  injury  to  his  rights  is  open  to  such  an  appro- 
priator  other  than  those  obtainable  through  the  medium  of  the 
courts. 

The  only  statute  in  force  at  the  time  the  appropriation  was 
made  under  which  plaintiffs  claim  having  possible  effect  upon 
the  question  under  consideration  is  section  1,  of  eliaptor  G5  o^ 
the  Compiled  Laws  of  1876.  It  provided  as  follows:  "All 
persons  who  claim,  own  or  hold  a  possessory  right,  or  title,  to 
any  land  or  parcel  of  land,  within  the  boundary  of  Wyoming 
Territory,  when  those  claims  are  on  the  bank,  margin  or 
neighborhood  of  any  stream  of  water,  creek,  or  river,  shall  bo 
entitled  to  the  use  of  the  water  of  said  stream,  creek  or  river 
for  the  purposes  of  irrigation,  and  making  said  claim  available, 
to  the  full  extent  of  the  soil,  for  agricultural  purposes." 

Were  this  statute  to  be  regarded  as  the  source  and  tlie  ex- 
clusive authority  for  right  of  apjiropriation,  the  reference  alom? 
to  lands  within  the  boundaries  of  Wyoming  Territory  miglit  be 
construed  as  an  exclusion  of  all  lands  otherwise  situated  from 
the  benefits  of  the  act.  That  might  possibly  also  require  a  con- 
struction excluding  lands  held  by  fee  simple  title.  The  use  o'! 
the  word  "claim"  or  "claims"  in  various  places  in  the  act  would 
seem  to  indicate  that  the  purpose  of  the  statute  was  to  author- 
ize an  appropriation  for  the  irrigation  of  land  held  un.dcr  ])osses- 
sory  title.  It  may  have  been  deemed  desirable  to  dispel  anv 
doTibts  respecting  the  right  to  make  an  appropriation  for  laud 
so  held. 
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'^^'^  But  the  right  existed  before  the  passage  of  the  act.  The 
latter  is  to  be  considered  as  declaratory  only,  and  not  as  the 
creator  of  a  new  right  or  privilege.  It  contains  no  negative 
words  showing  an  intention  to  limit  or  qualify  the  right?. 
Other  territories  adopted  statutes  practically  in  the  same 
language — notably,  Colorado  and  Montana;  the  one  situated 
south  and  the  other  north  of  us.  Doubtless  the  one  first  passed 
furnished  an  example  for  the  others.  We  think  tlie  intention 
of  the  legislature  in  mentioning  alone  lands  situated  within 
this  territory  was  not  to  exclude  other  lands,  any  more  than  the 
mention  of  irrigation  was  intended  as  an  exclusion  of  other 
beneficial  uses.  It  was  quite  natural  without  any  positive  pur- 
pose of  exclusion  to  mention  Wyoming  Territory,  since  the 
legislature  was  enacting  laws  for  that  territory.  It  was  no 
doubt  understood  that  a  statute  would  have  no  extraterritorial 
effect.  It  is,  of  course,  true  that  the  plaintiffs  who  own  lands 
in  another  state  cannot  claim  by  virtue  of  the  statute  referred 
to;  but  their  right  depends  upon  the  law  that  existed  independ- 
ent of  the  statute. 

We  have  already  extended  the  discussion  of  this  question  be- 
yond our  original  purpose.  But  we  cannot  forbear  a  brief 
reference  to  two  public  reports  of  administrative  officers  as 
illustrating  the  practical  necessity  of  the  rule  laid  down.  In 
the  very  able  report  of  Mr.  Fred  Bond,  the  state  engineer  of 
Wyoming,  for  the  years  1901  and  1902,  appropriations  of  watei' 
from  interstate  streams  is  considered  at  some  length,  and  som3 
practical  suggestions  are  made  to  the  end  tliat  tlirougli  uni- 
formity of  laws  such  appropriations  may  be  equitably  regulated. 
The  significant  feature  of  his  discussion,  in  this  particular  con- 
nection, is  the  necessity  of  recognition  of  all  appropriations 
from  such  streams,  wliether  the  diversion  occurs  in  tlie  one 
state  or  the  other,  based  upon  the  only  principle  that  he  deems 
entitled  to  consideration,  viz.,  the  principle  that  priority  of 
appropriation  gives  the  better  right,  and  that  an  ap))ropriation 
consists  of  two  things — a  diversion  by  some  adequate  means 
and  an  application  to  some  1)eneficial  use. 

538  pjg  gfjyg;  "Upon  the  doctrine  that  priority  of  ajiprojiria- 
tion  gives  the  better  right  is  based  the  adjudications  of  water 
in  all  the  arid  states,  yet,  not  one  of  them  has  undertaken  to 
carry  this  doctrine  to  its  logical  conclusion.  There  is  no  rea- 
son why  an  appropriator  from  a  stream  lying  wholly  within  a 
state  should  receive  protection,  either  better  or  different  in  kind, 
from  that  accorded  to  a  user  from  a  stream  passing  from  one 
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state  into  another,  and  if  much  costly  litigation  in  the  United 
States  courts  is  to  be  avoided,  if,  in  a  word,  all  appropriations 
are  to  receive  the  same  protection  and  in  all  the  same  degree 
under  state  laws  as  a  part  of  them  now  enjoy,  means  for  secur- 
ing that  protection  must  be  early  devised." 

In  a  report  to  the  Department  of  Agriculture  of  the  United 
States,  from  the  office  of  the  station  for  irrigation  investiga- 
tions, dated  June  15,  1899,  is  contained  a  very  interesting,  as 
well  as  instructive,  discussion  of  the  water  right  problems  ol 
Bear  river,  a  stream  flowing  through  three  arid  states,  Wyoming, 
Idaho,  and  Utah.  It  appears  therefrom  that  there  exist  several 
cases  upon  that  one  stream  where  a  diversion  is  made  in  one 
state  for  the  irrigation  of  lands  in  another.  In  the  case  before 
us  two  instances  of  the  kind  appear.  Hence,  it  would  seem 
that  irrigators  have  not  deemed  it  obligatory  upon  them  under 
the  law  to  confine  their  diversion  and  application  to  the  same 
state  in  the  case  of  an  interstate  stream. 

The  question  next  demanding  our  attention  is  whether  the 
district  court  of  Sheridan  county,  in  this  state,  has  jurisdiction, 
in  case  the  facts  warrant  it  to  decree  the  relief  prayed  for. 
That  relief,  so  far  as  concerns  the  inquiry  before  us,  it  twofold: 
First,  an  adjudication  of  the  priorities  or  rights  to  tlic  use  of 
the  waters  of  Youngs  creek;  and  second,  the  granting  of  an  in- 
junction to  restrain  the  defendants  from  diverting  any  of  said 
waters  to  the  injury  of  the  rights  of  plaintiffs. 

The  defendants  against  whom  the  relief  is  demanded  were 
served  with  process,  and  have  appeared  and  answered.  ^^^  It 
does  not  appear  whether  they  are  residents  of  this  state  or  not. 
Possibly  it  might  be  proper  to  assume  the  fact  of  such  resi- 
dence; but  we  are  inclined  to  consider  the  matter  immaterial. 
The  court,  has  obtained  jurisdiction  over  their  persons,  and  they 
have  submitted  themselves  to  that  jurisdiction  by  filing  an  an- 
swer to  the  merits. 

It  is  contended  that  jurisdiction  to  prevent  the  continuance 
of  the  alleged  injuries  exists  on  the  ground  that  the  writ  of  in- 
junction operates  in  personam.  And  JMr.  High  states  that  the 
remedy  by  injunction  being  primarily  in  personam,  a  nuisance 
consisting  of  an  injury  to  water  rights  may  be  enjoined  in  the 
state  Avhich  has  jurisdiction  of  the  person  committing  the  in- 
jury, regardless  of  the  locus  of  the  nuisance  itself:  1  Higli  (m 
Injunctions,  803.  But  he  cites  an  early  case  to  tlie  contrary, 
where  it  is  held  that  the  jurisdiction  is  in  rem,  and  that  a 
nuisance  consisting  of  a  diversion  of  water  from  a  river  which 
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is  the  boundary  line  between  two  state?  must  be  enjoined  in 
the  state  where  the  nuisance  is  located :  Stillman  v.  White  Rock 
Mfg.  Co.,  3  Wood.  &  M.  538,  Fed.  Cas.  No.  13,446.  It  is  to  be 
observed,  however,  that  the  only  material  question  in  that  case 
was  wlicthcr  the  federal  court  in  Ehode  Island  possessed  juris- 
diction to  restrain  a  defendant,  over  whose  person  the  court  had 
jurisdiction,  from  diverting  the  water  of  a  stream  dividing  Con- 
necticut and  Bhode  Island  in  the  latter  state  to  the  injury  of 
plaintiff's  mill  in  the  former;  and  Judge  Woodbury  stated  that 
if  the  view  he  took  of  the  matter  was  not  sound,  it  might  be 
reasonable  to  hold  a  wrongdoer  liable,  either  where  the  direct 
act  is  done  or  where  the  consequential  injury  is  felt. 

We  conceive  it  unnecessary  to  place  the  jurisdiction  of  the 
district  court  on  the  sole  ground  that  the  writ  of  injunction 
operates  in  personam.  Indeed,  as  this  case  does  not  involve 
any  contract  rights,  nor  any  question  of  fraud,  we  think  tliere 
might  exist  some  doubt  of  the  jurisdiction  of  the  court,  based 
upon  that  ground  alone,  where  the  wrong  act  and  the  consequen- 
tial injury  both  occurred  in  ^^^  another  state  or  jurisdiction :  See 
Northern  Ind.  R.  Co.  v.  M.  C.  E.  Co.,  15  How.  (U.  S.)  233.  14 
L.  ed.  674;  Livingston  v.  Jefferson.  1  Brock.  203,  Fed.  Cas. 
No.  8411 ;  Alexander  v.  Tolleston  Club.  110  111.  65. 

The  diversion  by  the  defendant,  Obberreich,  occurred  and 
is  being  continued  within  the  state  and  in  the  county  of  Sheri- 
dan; and  the  lands,  as  well  as  ditch  of  the  plaintiffs,  Boyle, 
Foss  and  Yerley,  injured  by  such  diversion,  are  situated  in  the 
same  county  and  state.  It  is  clear,  therefore,  that,  whatever 
the  form  of  action,  the  district  court  of  Slicridan  county,  as 
between  those  parties,  has  ample  jurisdiction.  It  has  jurisdic- 
tion as  between  them  not  only  to  restrain  01)berreich  from  un- 
lawfully diverting  the  waters  to  the  injury  of  the  rights  of 
Boyle,  Foss  and  Yerley.  but  to  determine  their  relative  rights 
to  the  use  of  the  water;  the  water  diverted  by  Obljerreich  be- 
ing used  on  Wyoming  soil. 

The  diversion  made  by  the  other  defendants  occurs  in  j\Ion- 
tana,  and,  although  they  conduct  the  water  so  diverted  to  and 
upon  lands  within  this  state,  the  act  of  diversion  occasions  the 
injury  complained  of,  and  the  wrongful  act,  therefore,  if  any, 
occurs  in  ^^lontana;  while  it  is  equally  obvious  that  the  lorus  of 
the  injury  to  plainliffs,  Boyle,  Foss  and  Yerley,  is  in  this  state, 
where  their  ditch  and  lands  are  situated. 

I'ndcr  our  code  provisions,  actions  for  the  recovery  or  par- 
tition of  real  property  must  be  brought  in  the  county  where 
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the  subject  of  the  action  is  situate:  Rev.  Stats.  3496.  Gener- 
ally, for  the  recovery  of  a  fine,  forfeiture  or  penalty  imposed 
by  statute,  the  action  must  be  brought  in  the  county  where  the 
cause,  or  some  part  thereof,  arose:  Rev.  Stats.  3499.  Xo 
special  provision  is  made  respecting  actions  growing  out  of 
nuisance,  trespass  and  the  like;  and  such  actions  are  probably 
governed,  so  far  as  the  code  is  concerned,  by  section  3505, 
■which  requires  every  action  not  otherwise  mentioned  to  be 
brought  in  the  county  where  a  defendant  resides  or  may  be 
summoned.  We  are  not  inclined,  '^^  nor  do  we  believe  it  nec- 
essary, in  this  ca^e  to  consider  the  effect  of  the  code  provisions 
upon  this  kind  of  action  irrespective  of  the  location  of  the 
wrong  and  injury.  It  may  be  conceded,  for  the  purposes  of 
this  decision,  that  the  court,  would  not  assume  jurisdiction  un- 
less it  were  found,  in  the  class  of  cases  referred  to,  that  cither 
the  wrongful  act  or  the  injury  occurred  in  this  state. 

At  common  law,  "where  the  action  is  founded  on  two  things 
done  in  several  counties,  and  both  are  material  and  traversable, 
and  the  one  without  the  other  doth  not  maintain  the  action, 
then  the  plaintiff  may  bring  his  action  in  which  of  the  counties 
he  will.'^  In  Bulwer's  Case,  7  Coke,  1,  it  is  laid  down:  ''AMien 
matter  in  one  county  is  depending  upon  a  matter  in  the  other 
county,  there  the  plaintiff  may  choose  in  which  county  he  will 
bring  his  action";  and:  "If  a  doth  not  repair  a  wall  in  Essex 
which  he  ought  to  repair,  whereby  my  land  in  ]\Iiddlescx  is 
drowned,  I  may  bring  my  action  in  Essex,  for  there  is  the  de- 
fault; or  I  may  bring  it  in  Middlesex,  for  there  I  have  the 
damage'':  Rundle  v.  Delaware  etc.  Canal,  1  Wall.  Jr.  2To.  Fed. 
Cas.  No.  12.139;  Foot  v.  Edwards.  3  Blatchf.  310,  Fed.  Cas. 
No.  4908;  Thayer  v.  Brooks,  17  Ohio,  489,  49  Am.  Dec.  474; 
Barden  v.  Crocker,  10  Pick.  383 ;  Lower  Kings  etc.  Ditch  Co. 
V.  Kings  River  etc.  Canal  Co.,  60  Cal.  408;  Deseret  Irr.  Co.  v. 
Mclntyre,  16  Utah,  398.  52  Pac.  628. 

Applying  this  principle,  it  was  held  in  Foot  v.  Edwards.  3 
Blatchf.  310,  Fed.  Cas.  No.  4908.  that  the  circuit  court  of  the 
United  States  for  Connecticut  had  jurisdiction  of  an  action  by 
the  owner  of  a  mill  in  Massachusetts  on  a  stream  flowing  into 
that  state  from  Connecticut  against  one  who  divtM'((>d  in  the 
latter  state  the  water  of  the  stream,  so  that  it  ceased  to  tlow 
to  plaintiff's  mill.  And  a  similar  decision  was  made  in  Pun- 
die  V.  Delaware  etc.  Canal,  1  Wall.  Jr.  275,  Fed.  Cas.  Xo.  12.139, 
where  the  canal  causing  the  injury  was  situated  in  Xew  Jersey, 
and  the  lands  injured  were  in  Pennsylvania. 
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In  the  California  case  above  cited  plaintiff  and  defendant 
diverted  the  water  of  Kings  river,  in  Fresno  county.  Plain- 
tiff's ditch  was  about  twenty  miles  in  length,  of  '^^^  which  about 
eighteen  miles  was  in  Tulare  county,  and  the  damage  was  sus- 
tained by  plaintiff  in  the  last-named  county,  in  which  county 
the  action  was  brought.  The  acts  complained  of  being  the  pre- 
vention of  water  from  flowing  in  plaintiff's  ditch,  which  was 
located  in  both  counties,  while  the  specific  act  of  diversion  com- 
plained of  occurred  in  Fresno  county,  it  was  held  that  the  sub- 
ject of  the  action  was  in  both  counties,  and  the  action  might 
have  been  brought  in  either. 

In  the  case  of  Deseret  Irr.  Co.  v.  Mclntyre,  16  Utah,  398,  53 
Pac.  628,  the  plaintiff's  dams  and  ditches,  as  well  as  its  lands 
to  be  irrigated  therefrom,  were  situated  in  Millard  county, 
where  the  action,  similar  to  the  one  at  bar,  was  brought.  The 
dams  and  ditches  of  the  defendants  were  located  in  Sanpete 
county.  The  court  observes  that  neither  the  facts  relating  to 
the  diversion  alone,  nor  those  relating  to  the  injury  alone,  are 
sufficient  to  constitute  a  cause  of  action ;  that  some  of  the  ma- 
terial facts  arose  in  Sanpete  county  and  some  in  Millard  county, 
and  the  cause  of  action  may  be  said  to  have  arisen  in  each 
county.  And  the  court  say :  "Tli  ere  fore,  the  plaintiffs  had  the 
right  to  elect  in  which  they  would  bring  their  action.'^ 

From  the  authorities  referred  to,  it  is  evident  that  the  rule 
is  the  same  where  the  act  complained  of  occurs  in  one  state  to 
the  injury  of  property  in  another.  And  upon  principle,  there 
is  no  reason  why  it  should  not  be  so.  In  a  ^Massachusetts  case 
the  action  was  brought  by  the  owner  of  a  mill  in  Phode  Island. 
In  discussing  the  matter,  and  referring  to  the  common-law 
rule  where  the  locus  of  the  wrongful  act  and  injury  occur  in 
different  counties,  Mr.  Justice  Holmes  remarks :  "As  between 
two  states,  both  of  which  recognize  the  right,  if  the  rule  is  to 
vary  at  all,  it  should  be  on  the  side  of  greater  lil)crnlity.  to 
prevent  a  faihire  of  justice  sucli  as  would  be  likely  to  hai)pcn 
in  the  present  case  if  this  action  were  not  maintained" :  Mann- 
ville  Co.  V.  Worcester,  138  Mass.  89,  52  Am.  Pep.  2G1. 

It  was  held  in  Xew  Hampshire  that,  where  the  person  of 
'*'*^  a  defendant  is  within  the  jurisdiction  of  the  court,  lie  may 
be  enjoined  against  destroying  a  dam  of  the  complainants  situ- 
ated out  of  the  state  which  would  result  in  injury  to  property 
in  the  state:  Great  Falls  Mfg.  Co.  v.  Worcester,  23  N.  H.  462. 
This  was  a  case  where  the  owners  of  certain  cotton-mills  requir- 
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ing  the  water  of  Salmon  river  to  enable  them  to  use  the  mills 
had  maintained  a  dam  across  the  river  partly  in  Xew  Hamp- 
shire and  partly  in  Maine.  The  defendant,  a  citizen  of  N'ew 
Hampshire,  had  destroyed  part  of  the  dam  and  threatened  to 
remove  the  whole  of  it.  The  question  was  whether  the  court 
had  jurisdiction  to  restrain  the  defendant  from  going  into  the 
state  of  Maine  and  there  committing  acts  injurious  to  the  prop- 
erty of  complainants  in  New  Hampshire;  and  it  was  held  that 
the  court  had  jurisdiction. 

On  principle  and  authority,  therefore,  we  think  there  can 
be  no  doubt  of  the  jurisdiction  of  the  district  court  to  render  a 
decree  restraining  the  defendants  Demmons  from  diverting  the 
waters  of  the  stream  in  Montana  to  such  an  extent  as  to  de- 
prive those  plaintiffs  whose  lands  are  situated  in  this  state  of 
the  water  to  which  they  are  found  to  be  entitled  by  priority  of 
appropriation.  As  to  them,  the  whole  of  the  injury  occurs  in 
this  state. 

We  are  of  the  opinion,  also,  that  jurisdiction  resides  in  the 
court  to  restrain  said  defendants,  as  well  as  the  defendant 
Obberreich,  from  diverting  the  waters  of  the  stream,  as  alleged, 
to  such  an  extent  as  to  deprive  the  plaintiffs.  Willey  and  Elli- 
son, of  the  water  appropriated  by  their  grantor  by  means  of  the 
ditch  in  question  to  which  they  may  be  found  entitled. 

It  is  true  their  lands  that  are  irrigated  by  means  of  the  water 
appropriated,  as  claimed,  are  within  the  state  of  Montana ;  and 
that  the  injury  to  their  rights  consists  partly  in  the  depriva- 
tion of  said  lands  of  water  for  their  irrigation;  and  hence  that 
the  injury  in  that  respect,  as  well  as  the  acts  of  some  of  the 
defendants,  occurs  without  this  state.  But  whatever  rights  by 
appropriation  they  have  is  in  consequence  ^"*^  of  their  suc- 
ceeding to  the  right  of  their  grantor,  Peoples,  wlio  was  a  joint 
owner  of  the  ditch  used  to  convey  the  water  to  sucli  lands. 
Part  of  that  ditch,  how  much  does  not  appear,  and  the  head- 
gate  thereof,  are  situated  in  tliis  state.  The  waters  for  the  irri- 
gation of  the  lands  aforesaid  are  diverted  in  this  state.  Tlie 
right  of  the  prior  appropriator  to  have  the  water  flow  in  tlie 
stream  to  the  head  of  his  ditch  is  an  incorporeal  hereditament 
appurtenant  to  his  ditch  and  coextensive  with  his  right  to  t1ie 
ditch  itself:  Kinney  on  Irrigation,  247;  Lower  Kings  etc. 
Co.  V.  Kings  River  etc.  Canal  Co.,  60  Cal.  -lOS;  Deseret  Trr. 
Co.  V.  Mclntvre,  IG  Utah,  39S,  53  Pac.  G2.^  :  Conant  v.  Deoii 
Creek  etc.  Co!,  23  Utah.  G27,  90  Am.  St.  Rep.  721.  C.C.  Pae.  18S; 
Smith  V.  Denniff,  24  Mont.  20,  81  Am.  St.  Eep.  408,  GO  I'ac. 
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398;  Wyatt  v.  Larimer  &  Weld  Irr.  Co.  18  Colo.  298,  36  Am. 
St.  Eep.  280,  33  Pac.  144. 

In  the  case  last  cited,  'Mr.  Justice  Goddard  says :  "That  a 
valid  appropriation  of  water  from  a  natural  stream  con- 
stitutes an  easement  in  the  stream,  and  that  such  easement  is 
an  incorporeal  hereditament,  tlie  appropriation  being  in  per- 
petuity, cannot  well  be  disputed."  He  refers  to  the  discussion 
of  property  in  water  by  Washburn  in  his  M'ork  on  Easements 
and  Servitudes  (page  2 76),  and  Angell  on  Watercourses  (sec- 
tion 141),  and  adds:  "The  right  acquired  to  water  by  an  appro- 
priator  under  our  system  is  of  the  same  character  as  that  de- 
fined by  the  foregoing  authorities  as  an  incorporeal  heredita- 
ment and  easement.  The  consumer  under  a  ditch  possesses  a 
like  property.  He  is  an  appropriator  from  the  natural  stivam, 
through  the  intermediate  agency  of  the  ditch,  and  has  the  right 
to  have  the  quantity  of  water  so  appropriated  flow  in  the  nat- 
ural stream,  and  through  the  ditch  for  his  use.'^ 

In  the  California  case  cited,  it  was  said  that  the  consequences 
of  tlie  act  of  diversion  "operated  upon  the  whole  of  plaintiff's 
ditcli.  and  was  injurious  as  well  to  that  part  of  it  in  Tulare 
county  as  to  that  in  Fresno  county.  In  no  sense  can  tlie  injury 
be  said  to  be  confined  to  that  part  of  the  ditch  in  Fresno  county. 
The  ditch  is  an  entirety,  and  the  right  to  have  water  flow  in 
it  is  coextensive  with  plaintiff's  right  to  the  ditch  itself: 
Lower  Kings  etc.  Co.  v.  Kings  Eiver  etc.  Land  Co.,  60  Cal.  408. 

^"*^  The  rights  of  plaintiffs,  Willey  and  Ellison,  therefore,  if 
they  be  found  entitled  by  priority  of  appropriation,  u])on  the 
facts,  to  the  use  of  the  water  as  against  any  appropriation  of 
defendants,  includes  the  right  to  have  the  water  of  the  stream 
flow  down  to  the  headgate  of  the  ditch.  And  an  injury  occurs 
to  their  rights  if  that  flow  be  prevented.  It  follows  that  they 
suffer  an  injury  within  this  state  through  the  diversion  of  de- 
fendants at  ];<»ints  above  the  headgate  of  the  Gladewater  ditch. 

The  inquiry  presented  by  the  third  reserved  question  is 
whether  the  district  court  has  jurisdiction  to  adjudicate  the 
right  to  water  diverted  from  a  natural  stream  in  this  state  to 
be  conveyed  and  used  in  the  state  of  jMontana  on  the  lands  of 
plaintiffs,  Willey  and  Ellison.  It  is  obvious  that  in  order  to 
]>r<itect  their  rights  in  and  to  said  water  it  will  be  necessary 
for  the  court  to  consider  and  determine  what  their  rights  are  as 
against  the  defendants;  whether  or  not  they  have  an  appropria- 
tion superior  to  the  appropriation  of  the  defendants.  To  that 
extent,  no  doubt,  the  court  has  jurisdiction.     Having  jurisdic- 
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tion  to  protect  their  rights  in  the  stream,  the  court  is  clearly 
authorized  to  inquire  into  and  determine  them.  But  there  is 
some  uncertainty  in  the  question  and  it  may  be  intended  to 
reach  beyond  that.  It  is  possible  that  the  question  may  have 
been  intended  to  embrace  an  inquiry  into  the  court's  jurisdic- 
tion to  enter  a  decree  forever  quieting  the  title  of  the^ plaintiffs" 
to  the  water  claimed  to  have  been  appropriated  by  them.  There 
might  be  no  reasonable  objection  to  that  jurisdiction  as  be- 
tween all  the  parties  other  than  Willey  and  Ellison,  the  owners 
of  Montana  lands.  The  lands  irrigated  by  all  the  other  parties 
are  situated  in  this  state,  and  within  the  county  wherein  the 
court  is  held.  In  the  possible  view  stated  of  the  question,  it 
is  a  perplexing  one  in  respect  to  Willey  and  Ellison ;  and  as  for 
all  practical  purposes  their  rights  can  be  fully  protected  by  the 
writ  of  injunction,  we  are  not  inclined  to  decide  it  upon  this 
hearing,  it  not  being  entirely  clear  that  it  presents  the  inquiry 
suggested. 

^**''  An  action  was  commenced  in  one  of  the  district  courts 
of  Idaho  to  quiet  the  title  of  the  plaintiffs  to  the  waters  of  a 
certain  stream  which  arises  in  Idaho  and  flows  into  Utah.  In 
that  action  various  parties  appeared,  some  of  whom  had  made 
appropriations  by  diverting  the  water  in  Utah  and  irrigating 
lands  in  that  state.  The  court  entered  a  decree  awarding  to 
each  of  the  parties,  the  Utah  as  well  as  the  Idaho  appropriators. 
specific  quantities  of  the  waters  of  the  flow  of  said  stream,  and 
quieting  their  respective  titles  thereto.  Subsequently,  some  of 
the  Utah  parties  brought  suit  in  that  state  asking  a  decree  in 
accordance  with  and  based  upon  the  Idaho  decree.  The  su- 
preme court  of  Utah  held  that  the  proceeding  in  the  Idahn 
court  was  without  jurisdiction  as  to  the  appropriations  made 
as  aforesaid  in  Utah.  The  decision  was  based  upon  tlie  ground 
that  a  water  right  for  irrigation  is  appurtenant  to  the  lan^]  ir- 
rigated, and  that  an  action  to  quiet  title  and  cstal)lish  tlie  right 
to  divert  and  use  water  for  such  purpose  is  in  the  nature  of  an 
action  to  quiet  title  to  real  estate,  which  must  be  prosecuted  in 
the  courts  of  the  state  in  which  the  same  is  situated.  It  is  to 
be  observed  that  not  only  the  lands  irrigated,  but  the  points  of 
diversion  and  ditches  of  the  Utah  parties  were  located  in  that 
state.  The  substantial  effect  of  the  decision  was  tliat  thn 
Idaho  court  was  not  vested  with  jurisdiction  to  determine  as 
between  themselves  the  rights  of  tlie  several  appro]n-iators  who 
diverted  water  from  the  stream  in  Utah,  and  used  the  same 
for  irrigating   lands    in   that    state,  and   to  quiet   their    titles 
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thereto:  Conant  v.  Deep  Creek  etc.  Co.,  23  Utah,  G27,  90  Am. 
St.  Eep.  721,  66  Pac.  188. 

It  was,  however,  conceded  upon  the  principle  that  a  person 
who  had  appropriated  water  is  entitled  to  have  so  much  of  the 
waters  as  he  has  appropriated  flow  down  to  the  point  of  his 
diversion,  that  if  the  settlers  higher  up  on  the  stream,  in  an- 
other state,  whose  appropriations  are  subsequent,  divert  any  of 
the  waters  of  the  stream  which  have  been  so  first  appropriated, 
then  the  courts  of  the  latter  state  will  protect  the  first  settler 
in  his  rights,  citing  Howell  v.  Johnson,  89  °^''  Fed.  556.  And 
the  court  said:  "The  Idaho  courts,  therefore,  have  ample  and 
complete  jurisdiction  to  protect  the  rights  of  respondents  to 
have  the  water  which  they  have  appropriated,  and  which  they 
divert  in  Utah,  flow  through  the  channel  of  the  stream,  and  to 
limit  and  determine  the  rights  of  the  Idaho  proprietors  with 
reference  thereto." 

The  distinction  between  the  facts  in  that  case  and  the  one 
here  is  that  there  the  parties  over  whose  titles  the  jurisdiction 
was  denied  for  the  purpose  mentioned  both  diverted  and  used 
the  water  without  the  territorial  jurisdiction  of  the  court  which 
had  entered  the  decree,  while  here  the  diversion  is  in  this  state 
and  the  use  occurs  in  another.  Yet  to  some  extent  the  same 
reasoning  applies.  It  would  not  be  insisted  that  the  courts  of 
this  state  could  entertain  jurisdiction  to  quiet  the  title  to  lands 
situated  in  Montana.  They  might  protect  certain  rights  con- 
nected with  that  title.  It  is  held  that  courts  of  equity  may 
decree  specific  performance  of  contracts  respecting  land  situated 
beyond  the  jnvisfliction  of  the  state  where  the  suit  is  brought, 
the  ground  thereof  being  that  courts  of  equity  have  authority 
to  act  upon  the  person;  and.  although  they  cannot  bind  the 
land  itself  by  their  decree,  yet  they  can  bind  the  conscience  of 
the  party  in  regard  to  the  land,  and  compel  him  to  perform 
his  agreement:  2  Story's  Equity  Jurisprudence,  sec.  743. 

If,  therefore,  a  decree  adjudicating  the  various  priorities  of 
the  parties  would  operate  as  a  decree  quieting  the  title  to  the 
lands  of  plaintifl^s.  Willey  and  Ellison,  in  another  state,  it  is 
quite  obvious  that  it  would  be  beyond  the  jurisdiction  of  the 
court.  But  for  the  reasons  stated,  we  shall  decline  at  this  time 
to  go  into  the  matter  further. 

The  fourth  reserved  question  is  as  follows :  "Has  the  district 
court  of  Sheridan  county,  Wyoming,  jurisdiction  to  adjudicate 
the  water  right  claimed  by  Peojilcs  and  his  grantees,  Willey  and 
Ellison,  under  the  facts  agreed  upon  herein,  after  a  decision 
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By  the  board  of  control  and  by  the  district  court  of  said  county 
adverse  to  said  water  right,  as  hereinbefore  stated?" 

^^^  The  reference  in  the  question  to  the  agreed  facts  is  not 
strictly  accurate.  The  decision  of  the  board  and  the  court  was 
not  adverse  to  the  right  on  its  merits;  but  in  each  forum  an 
adjudication  was  denied  on  the  ground  of  want  of  Jurisdiction. 
It  is  disclosed  by  the  statement  that  Peoples  submitted  to  the 
board  of  control  in  1S92  his  proof  for  the  adjudication  of  his 
water  right,  and  that  said  claim  was  rejected  by  the  board,  they 
holding  that  they  had  no  jurisdiction  to  adjudicate  water  for 
use  in  the  state  of  Montana ;  that  on  an  appeal  by  other  parties  to 
the  district  court,  Peoples  attempted  to  intervene,  and  his  peti- 
tion therefor  was  denied  by  the  court  for  want  of  jurisdiction. 
The  fact,  however,  that  there  has  been  a  former  adjudication 
of  any  matter  does  not  determine  the  jurisdiction  of  the  court. 
Former  adjudication  may  be  pleaded  and  shown  in  defense. 
We  said  in  State  v.  Ausherman,  11  Wyo.  410,  72  Pac.  200 :  "It 
is  not  understood  that  former  adjudication  is  a  bar  to  jurisdic- 
tion. It  may  constitute  a  good  defense  to  the  proceeding  upon 
some  issue  involved,  and  control  the  decision  of  some  question 
necessary  to  be  determined."  This  consideration  alone  requires 
us  to  say  that  an  adverse  decision  by  the  board  of  control  and 
the  district  court  on  appeal  would  not  defeat  the  jurisdiction  of 
the  court  any  more  than  such  a  decision  would  defeat  jurisdic- 
tion in  any  other  case. 

Proceedings  before  the  board  of  control  are  purely  statutory. 
And  an  appeal  to  the  district  court  from  a  decision  of  the 
board  of  is  merely  a  continuation  of  those  proceedings  in  an 
appellate  tribunal.  Such  an  appeal  is  based  upon  the  statute, 
and  does  not  invite  the  general  law  and  equity  jurisdiction  of 
the  court  to  afford  affirmative  relief.  The  character  of  those 
proceedings  was  quite  fully  considered  in  the  case  of  Farm  Inv. 
Co.  V.  Carpenter,  9  AVyo.  110,  87  Am.  St.  Ecp.  918,  61  Pac. 
258. 

Similar  statutory  proceedings  are  provided  for  in  Colorado, 
except  that  they  are  prosecuted  in  the  courts  in  the  first  instance. 
It  is  held  in  that  state  that  under  the  statutes  ^^^  governing 
such  special  proceeding  the  court  had  no  jurisdiction  therein 
to  award  a  priority  to  a  ditch  for  the  irrigation  of  lands  in  New 
Mexico:  Lamson  v.  Vailes,  27  Colo.  201,  61  Pac.  231. 

But  this  is  not  an  appeal  from  the  decision  rendered  in  the 
statutory  proceeding,  and  such  decision  is  not  before  this  court 
for    consideration.     Neither  is   the    question   before    the  court 
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whether  that  decision  is  res  judicata  of  the  matter  now  pend- 
ing between  the  plaintiffs,  Willey  and  Ellison,  and  the  defend- 
ants. 

We  have  thus  considered  all  the  questions  which  we  under- 
stand to  be  presented  by  the  record. 

A  recapitulation  of  our  views  with  special  reference  to  the 
several  reserved  questions  we  believe  to  be  unnecessary. 

Corn,  C.  J.,  and  Knight,  J.,  concur. 


A  Right  to  the  Use  of  Water  may  be  acquired  in  the  western  states 
by  priority  of  appropriation  for  beneficial  purposes:  Farm  Invest- 
ment Co.  V.  Carpenter,  9  Wyo.  110,  87  Am.  St.  Eep.  918,  61  Pac.  250, 
50  L.  E.  A.  747;  Strickler  v,  Colorado  Springs,  16  Colo.  61,  25  Am.  St. 
Eep.  245,  26  Pac.  313.  As  to  the  right  to  divert  water  for  the  irri- 
gation of  land  not  located  on  the  banks  of  the  stream,  see  Hammond 
V.  Eose,  11  Colo.  524,  7  Am.  St.  Eep.  258,  19  Pac.  466;  and  as  to  the 
right  to  divert  water  to  be  used  on  land  beyond  the  watershed,  see 
Bathgate  v.  Irvine.  126  Cal.  135,  79  Am.  St.  Eep.  158,  58  Pac.  442; 
Jones  V.  Conn,  39  Or.  30,  87  Am.  St.  Eep.  634,  64  Pac.  855,  65  Pac. 
1068,  54  L.  E.  A.  630. 

Where  a  Stream  Rises  in  Idaho  and  flows  into  Utah,  an  Idaho  court 
has  no  jurisdiction  to  determine  the  title  and  right  to  the  water  flow- 
ing in  Utah  and  there  diverted  and  used  for  irrigation:  Conant  v. 
Deep  Creek  etc.  Irr.  Co.,  23  Utah,  627,  90  Am.  St.  Eep.  721,  66  Pac. 
188. 


CASES 


SUPREME  COURT  OF  ERRORS 


CONNECTICUT. 


MERSICK    V.    HAETFORD     AND     WEST    HARTFORD 
HORSE  RAILROAD  COMPANY. 

[76  Conn.  11,  55  Atl.  664.] 

RAILWAY  MORTGAGES — Awarding  Preferences  Over,  Prin- 
ciples Controlling. — The  principle  by  which  certain  preferences  are 
given  to  a  particular  class  of  unsecured  creditors  over  the  mortgagees 
of  a  railroad  is  an  implied  agreement  on  their  part  in  accepting  se- 
curity for  the  payment  of  bonds  that  current  debts  contracted  in  the 
ordinary  course  of  business  of  the  railroad  shall  be  paid  from  its  cur- 
rent earnings  before  such  mortgagees  shall  have  a  claim  to  the  income, 
(p.  985.) 

RAILWAY  MORTGAGES — Limitation  upon  Right  to  Give 
Preference  to  Other  Claims. — There  is  no  agreement  implied  on  the 
part  of  railway  mortgagees  that  the  body  of  the  mortgaged  property 
may  be  used  to  pay  current  expenses  in  operating  the  road.  Such  n 
preference  can  only  be  awarded  out  of  the  earnings,     (p.  985.) 

RAILWAY  MORTGAGES— Preference  in  Favor  of  Operating 
and  Like  Expenses. — Where  no  Part  of  the  Income  of  a  railway  has 
been  paid  into  court  or  remains  in  possession  of  the  receiver,  the 
court  cannot,  in  a  suit  to  foreclose  a  mortgage  of  the  railroad,  oriler 
that  the  proceeds  of  its  sale  or  any  part  thereof  be  awarded  to  per- 
sons furnishing  supplies  for  operating  the  road  prior  to  the  appoint- 
ment of  the  receiver,  there  having  been  no  diversion  of  the  current 
income  for  the  benefit  of  the  mortgagees,     (p.  986.) 

RAILWAY  MORTGAGES— Preference  in  Favor  of  Operating 
Expenses  While  Trustee  is  in  Possession. — The  expenses  of  a  trustee 
in  a  railway  mortgage  for  wages  of  employes  or  other  expenses  in- 
curred in  operating  the  road  while  he  is  in  possession  of  the  property 
for  the  benefit  of  bondholders  must  be  awarded  preference  over  the 
mortgages  in  distributing  the  proceeds  of  a  sale  of  the  mortgaged 
property  under  foreclosure,     (p.  987.) 
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RAILWAY  MORTGAGES— Preference  in  Favor  of  Expenses 
Paid  by  a  Trustee  to  Employes  for  Work  Done  Before  He  Took  Pos- 
session.— Where  a  railway  mortgage  providetl  that  the  trustees  should 
be  entitled  to  be  reimbursed  for  all  outlays  of  whatever  sort  incurred 
in  the  trust  and  that  his  compensation  and  disbursements  constitiite 
a  first  lien  on  the  property,  preferences  out  of  the  proceeds  of  a  sale 
under  foreclosure  are  proper  in  his  favor  for  moneys  paid  to  em- 
ployes for  work  done  before  he  took  possession,  if  the  court  finds  that 
without  such  payment  it  was  practically  impossible  to  resume  the 
operation   of   the   railway,     (p.   987.) 

RAILWAY  MORTGAGES.— Preference  in  the  Distribution  of 
the  Proceeds  of  a  Sale  of  Mortgaged  Property  may  be  awarded  in 
favor  of  a  person  placed  in  possession  of  the  road  by  the  trustee  under 
the  mortgage  for  money  paid  by  him  for  rent  of  a  part  of  a  line  of 
railway  operated  by  him  in  connection  with,  and  for  the  benefit  of, 
the  mortgaged  property.        (p.   988.) 

RAILWAY  MORTGAGES. — Preferences  for  Money  Advanced 
to  Pay  Taxes  will  not  be  awarded  out  of  the  proceeds  of  a  sale  of 
railway  property  under  foreclosure,  where  such  advance  w^as  in  the 
nature  of  a  loan,  and  was  made  by  a  person  under  no  obligation  to 
pay  the  taxes  and  without  any  request  from  the  mortgagees  or  bond- 
holders,    (p.  988.) 

TAXATION — Subrogation  to  the  Lien  of  the  State. — One  who 
advances  money  with  which  to  pay  taxes  on  railroad  property  which 
is  subject  to  a  mortgage  does  not  thereby  aconire  the  lien  which  the 
state  might  have  had  on  the  property,     (p.  988.) 

Suit  to  foreclose  a  mortgage  on  the  property  of  the  defend- 
ant railway  company  which  had  conscrucied  and  operated  a 
street  railroad  in  Hartford  and  West  Hartford.  The  mort- 
gage was  given  to  the  state  treasurer  as  trustee  August  1,  1894, 
to  secure  indebtedness  aggregating  $315,000.  On  x\ugust  1, 
1897,  default  was  made  in  the  payment  of  interest.  On  Janu- 
ary 4,  1899,  the  trustee,  as  authorized  by  the  mortgage,  and  at 
the  request  of  certain  bondholders,  placed  James  Patterson,  one 
of  their  number,  in  control  of  the  road  as  agent  of  tlie  trustee, 
and  on  ]\larch  4,  1899,  the  trustee  commenced  this  suit  and 
procured  the  appointment  of  Patterson  as  temporary  receiver. 
The  receivership  was  made  permanent  on  the  9th  of  Juno  of 
the  same  year.  On  June  16,  1899,  a  decree  was  entered  di- 
recting the  sale  of  the  property  at  public  auction,  and  such  sale 
was  made  for  $20,000  on  August  1,  1899.  The  pur.liasers 
subsequently  organized  another  corporation  styled  "Tlie  l-^ai-m- 
ington  Street  Railway  Company,"  to  which  the  property  was 
conveyed.  Afterward  this  corporation,  on  showing  that  it  had 
become  the  owner  of  all  the  bonds  sued  on,  was  permitted  to 
join  the  plaintiff  in  tlie  suit.  Patterson  and  otber  claimants 
were  permitted  to  intervene  for  the  purpose  of  claiming  tlie 
])roceeds  of  the  sale,  and  such  proceeds  were  subsequently  bv 
the  court  ordered  to  be  distributed  and  paid  as  follows; 
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1.  Of  the  state  treasurer  for  taxes  for  the  year  1898.   $1,038.87 

2.  Of  railroad  commissioners  for  salaries 11.46 

3.  Claims  for  expenses  of  receivership,  and  of  state 

treasurer  while  in  possession  of  property 980.00 

4.  Of  W.  J.   Carroll,  assignee,  for  labor  performed 

within  three  months  from  appointment  of  re- 
ceiver   56.6-4 

$2,086.97 
Amount  brought  forward $2,086.97 

5.  Of  certain  named  intervening  supply  creditors,  as 

a  class,  for  supplies  essential  to  the  operation  of 
the  road,  furnished  by  them  to  the  defendant 
company  after  January  1,  1898,  and  prior  to 
February  4,  1899,  amounting  to 4,196.47 

6.  Of    the    plaintiff    Mersick,  trustee,  consisting    of     4,304.04 

these  items : 

(a)  $2,855.96  paid  for  wages  of  employes  from 

November  12,  1898,  to  February  4,  1899. 

(b)  $1,448.08  paid  for  wages  of  employes  and 

running    expenses    while    trustee  was  in 
possession. 

7.  Of  James  T.  Patterson 16,303.55 

consisting  of  these  items : 

(a)  $3,956.52  advanced  to  pay  taxes,  April  12, 

1898. 

(b)  $11,031.65  advanced  in  April,  1898,  to  pay 

employes     and     other     pressing     claims 
against  the  company. 

(c)  $138.46  rent  of  Plainville  line  from  Feb- 

ruary 4  to  March  4,  1899. 

(d)  $1,176.92,  rent  of  Plainville  line  from  June 

18,  1898,  to  February  4,  1899. 

Total  of  claims  ordered  paid $"-.'6.891.tJ3 

It  was  found  by  the  court  that  before  the  plaintiff  ]\[ersick 
took  possession  of  the  road  the  employes  had  inaugurated  a 
strike  because  their  wages  had  not  been  paid,  and  that  it  was 
practically  iinpossiljle  for  him  to  resume  the  operation  without 
first  paying  their  wages ;  that  at  his  request  Patterson  advanced 
the  sum  of  $2,855.96,  with  which  such  payment  was  maile. 
The  remainder  of  the  i\Iersick  claim,  to  wit,  the  item  of 
$1,448.08  was  also  for  moneys  advanced  by  Patterson.  Of  the 
items  of  the  Patterson  claim,  that  for  taxes  represented  the 
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sum  paid  by  him  April  15,  1898,  to  the  state  treasurer  upon  an 
understanding  with  the  corporation  that  he  might  hold  the 
same  as  a  preferred  claim  to  the  same  extent  as  such  officer 
might  have  held  it  had  payment  not  been  made;  that  for  ad- 
vances to  pay  employes  and  other  pressing  claims  was  made 
under  an  agreement  with  the  corporation  that  he  should  receive 
assignments  of  such  wages,  and  such  assignments  were  in  fact 
made  to  the  extent  of  $6,666.41.  The  balance  of  his  claim  was 
rent  for  a  line  of  street  railway  owned  by  him  and  for  the  use 
of  which  the  corporation  agreed  to  pay  him  rent.  In  the  judg- 
ment file  the  property  sold  by  order  of  the  court  was  stated  to 
have  a  value  in  excess  of  $150,000,  but  there  was  no  evidence 
of  this  fact  except  a  statement  in  the  petition  of  one  of  the  in- 
terveners, a  demurrer  to  which  had  been  sustained.  Mersick, 
Patterson,  and  the  Earmington  Street  Eailway  Company  ap- 
pealed. 

Edward  D.  Eobbins,  for  the  Earmington  Street  Eailway 
Company. 

Howard  H.  Knapp,  for  Charles  S.  Mersick,  trustee,  and 
James  T.  Patterson. 

Henry  G.  Xewton  and  Harrison  Hewitt,  for  the  American 
Eefining  Company    et  al. 

Joseph  P.  Tuttle,  for  John  S.  Parsons  &  Co.  et  al. 

^"^  HALL,  J.  The  mortgage  to  the  plaintiff  trustee  was  exe- 
cuted and  recorded  in  accordance  with  the  laws  of  this  state 
permitting  a  street  railway  company  to  so  mortgage  all  its  prop- 
erty, including  its  franchise,  to  secure  the  payment  of  its  bonds, 
and  providing  for  the  foreclosure  of  such  mortgage  in  the  same 
manner  as  ordinary  mortgages  of  real  estate :  Gen.  Stats.,  sec. 
3848;  Whittlesey  v.  Hartford  etc.  Ey.  Co.,  23  Conn.  421,  435. 

The  funds  in  the  hands  of  the  receiver  represent  tlie  corpus 
of  the  property  thus  mortgaged.  They  are  the  proceeds  of  a 
sale  of  the  mortgaged  property,  under  a  judgment  in  an  action 
instituted  by  the  trustee  of  the  bondholders,  as  their  authorized 
representative,  after  he  had  taken  possession  of  the  railroad  in 
accordance  with  the  provisions  of  the  mortgage.  In  this  action 
he  asked  for  the  appointment  of  a  receiver  and  for  a  foreclosure 
by  sale. 

By  the  judgment  of  the  superior  court  distributing  these 
funds,  the  mortgagees  of  tlie  railroad  company  receive  no  j)art 
of  the  proceeds  of  such  foreclosure  sale,  made  by  the  receiver 
by  order  of  court  and  approved  and  confirmed  by  the  court;  but 
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the  entire  avails  of  the  sale,  after  the  payment  of  the  expenses 
of  the  receiver  and  trustee,  and  certain  unquestioned  claims,  are 
applied  to  the  payment  of  the  unsecured  claims  of  the  interven- 
ing supply  creditors,  and  of  Mersick  and  Patterson,  before  de- 
scribed, all  of  which  were  contracted  since  the  execution  of  the 
mortgage  and  before  possession  was  taken  for  the  bondholders. 

It  is  the  claim  of  the  Farmington  Street  Railway  Company, 
one  of  the  appellants — which  was  made  a  coplaintiff  in  the 
foreclosure  suit  since  the  commencement  of  that  action,  and  is 
now  the  owner  of  all  the  bonds  secured  by  the  mortgage — that 
neither  the  said  supply  creditors,  nor  Mersick  or  Patterson, 
are  entitled  to  payment  of  their  claims  from  *®  the  proceeds 
of  the  sale  of  the  mortgaged  property,  until  after  payment  of 
the  mortgage  debt;  while  said  intervening  supply  creditors,  and 
Mersick  and  Patterson,  insist  that  their  claims  should  take 
precedence,  in  order  of  payment,  over  the  claims  of  the  bond- 
holders. 

As  supporting  this  claim  of  the  supply  creditors,  and  of 
Mersick  and  Patterson,  and  as  sustaining  the  judgment  of  dis- 
tribution in  so  far  as  it  gives  priority  to  the  supply  claims,  and 
to  certain  items  of  the  claims  of  Mersick  and  of  Patterson,  the 
leading  case  of  Fosdick  v.  Schall,  99  U.  S.  235,  25  L.  ed.  339, 
and  numerous  other  cases  which  are  said  to  follow  the  rule  laid 
dowTi  in  that  case,  are  cited. 

Assuming  that  the  doctrine  of  Fosdick  v.  Schall,  99  IT.  S. 
235,  25  L.  ed.  339,  regarding  the  respective  rights  of  the  mort- 
gagees and  of  the  unsecured  creditors  of  a  railroad  company  as 
to  priority  of  payment  from  the  mortgaged  property,  or  from 
the  proceeds  of  its  sale,  at  the  time  the  trustee  for  the  bond- 
holders, or  a  receiver,  takes  possession  of  the  railroad,  is  the 
law  of  this  state,  it  becomes  important  to  ascertain,  first,  just 
what  was  decided  in  that  case;  and  second,  whether  the  rule  as 
there  laid  down  is  applicable  to  the  facts  of  the  present  case. 

Fosdick  V.  Seball,  99  U.  S.  235,  25  L.  ed.  339,  was  decided 
in  1878.  In  the  opinion  by  Chief  Justice  Waite  (99  U.  S. 
252)  it  is  said:  '"'The  income  out  of  wliieh  the  mortgagee  is  to 
be  paid  is  the  net  income  obtained  by  deducting  from  the  gross 
earnings  what  is  required  for  necessary  operating  and  managing 
expenses,  proper  equipment,  and  useful  improvements.  Every 
railroad  mortgagee  in  accepting  his  security  imi)liedly  agrees 
that  the  current  debts  made  in  tlie  ordinary  course  of  business 
shall  be  paid  from  the  current  receipts  before  he  has  any  claim 
upon  the  income.  If,  for  the  convenience  of  tlie  moment,  sonic- 
thing  is  taken  from  what  may  not  improperly  be  called  the  cur- 
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rent  debt  fund,  and  put  into  that  which  belongs  to  the  mort- 
gage creditors,  it  certainly  is  not  inequitable  for  the  court, 
when  asked  by  mortgagees  to  take  possession  of  the  future  in- 
come and  hold  it  for  their  benefit,  to  require  as  a  condition  of 
such  an  order  that  what  is  due  from  the  earnings  to  the  current 
debt  shall  be  paid  by  the  court  from  the  ^"  future  current  re- 
ceipts before  anything  derived  from  that  source  goes  to  the 

mortgagees This,  not  because  the    creditors    to    whom 

such  debts  are  due  have  in  law  a  lien  upon  the  mortgaged  prop- 
erty or  the  income,  but  because,  in  a  sense  the  officers  of  the 
company  are  trustees  of  the  earnings  for  the  benefit  of  the  dif- 
ferent classes  of  creditors  and  the  stockliolders ;  and  if  they  give 
to  one  class  of  creditors  that  which  properly  belongs  to  another, 
the  court  may,  upon  an  adjustment  of  the  accounts,  so  use  the 
income  which  comes  into  its  own  hands  as,  if  practicable,  to 
restore  the  parties  to  their  original  equitable  rights.  While, 
ordinarily,  this  power  is  confined  to  the  appropriation  of  the 
income  of  the  receivership  and  the  proceeds  of  moneyed  assets 
that  have  been  taken  from  the  company,  cases  may  arise  where 
equity  "wall  require  the  use  of  the  proceeds  of  the  sale  of  the 
mortgaged  property  in  the  same  way.  Thus  it  often  happens 
that,  in  the  course  of  the  administration  of  the  cause,  the  court 
is  called  upon  to  take  income  which  would  otherwise  be  applied 
to  the  payment  of  old  debts  for  current  expenses,  and  use  it  to 
make  permanent  improvements  on  the  fixed  property,  or  to  buy 
additional  equipment.     In  this  way  the  value  of  the  mortgaged 

j)roperty  is  not  unfrequently  materially  increased Under 

sucli  circumstances,  it  is  easy  to  see  that  there  may  sometimes 
be  a  propriety  in  paying  back  to  the  income  from  the  proceeds 
of  the  sale  what  is  thus  again  diverted  from  the  current  debt 
fund  in  order  to  increase  the  value  of  the  property  sold.  The 
same  may  sometimes  be  true  in  respect  to  expenditures  before 

the  receivership Whatever  is  done,  tliercfore,   must  bo 

Avith  a  view  to  a  restoration  by  the  mortgage  creditors  of  that 
which  they  have  thus  inequitably  obtained.  It  follows  that  if 
there  has  been  in  reality  no  diversion,  there  can  be  no  restora- 
tion; and  that  the  amount  of  restoration  should  be  made  to  de- 
pend upon  the  amount  of  the  diversion." 

In  Bumham  v.  Bowen,  111  U.  S.  776,  4  Sup.  Ct.  Rep.  G75, 
28  L.  ed.  596,  decided  in  1884,  it  was  held  that  a  debt  for 
current  expenses  and  payable  from  current  earnings  the 
mortgage  interest  being  then  in  arrear,  ^^  was  a  charge 
in    equity    on    the    continuing    income    "as    well    that    which 
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canie  into  the  hands  of  the  court  after  the  receiver  was  ap- 
pointed as  that  before,"  and  that  a  diversion  of  the  current 
income  for  the  improvement  of  the  mortgafred  property, 
by  the  trustee  in  possession  or  by  the  receiver,  created  in  equity 
a  charge  on  the  property  for  its  restoration  in  favor  of  the  cur- 
rent debt  creditor.  The  opinion  concludes  with  the  statement 
that  it  was  only  intended  to  decide  what  was  decided  in  Fos- 
dick  V.  Schall,  99  U.  S.  235,  25  L.  ed.  339,  ''that  if  current 
earnings  are  used  for  the  benefit  of  mortgage  creditors  before 
current  expenses  are  paid,  the  mortgage  security  is  chargeable 
in  equity  with  the  restoration  of  the  fund  which  has  been  thus 
improperly  applied  to  their  use." 

In  St.  Louis  etc.  R.  R.  Co.  v.  Cleveland  etc.  Ry.  Co.,  125  U. 
S.  658,  673,  8  Sup.  Ct.  Rep.  1011,  31  L.  ed.  832,  decided  in 
1888,  the  court,  speaking  by  Justice  Matthews,  said:  "But  here 
there  is  no  question  in  respect  to  current  income.  The  fund  in 
court  is  the  proceeds  of  the  sale  of  the  property,  and  represents 
its  corpus;  and  it  cannot  be  claimed  that  ordinarily  the  unse- 
cured debts  of  an  insolvent  railroad  company  can  take  prece- 
dence in  the  distribution  of  the  proceeds  of  a  sale  of  the  prop- 
erty itself  over  those  creditors  who  are  secured  by  prior  and 
express  liens."  After  stating  that  there  are  cases  where,  owing 
to  special  circumstances,  unsecured  creditors  may  be  entitled  to 
priority  of  payment,  even  from  the  proceeds  of  a  sale  of  the 
corpus  of  the  property,  citing  Fosdick  v.  Schall,  99  U.  S.  235, 
25  L.  ed.  339 ,  Burnham  v.  Bowen,  111  U.  S.  776,  4  Sup.  Ct.  Rep. 
675,  28  L.  ed.  596,  and  other  decisions  of  the  supreme  court, 
the  court  says :  "The  rule  governing  in  all  these  cases  was  stated 
by  Chief  Justice  Waite  in  Burnham  v.  Bowen,  111  U.  S.  776,  4 
Sup.  Ct.  Rep.  675,  28  L.  ed.  596,  as  follows"  (quoting  the  con- 
cluding words  of  the  opinion  in  that  case,  as  above  stated),  and 
adding:  "There  has  been  no  departure  from  this  rule  in  any  of 
the  cases  cited;  it  has  been  adhered  to  and  reaffirmed  in  thorn  alh" 

In  Kneeland  v.  American  Loan  etc.  Co.,  136  LT.  S.  89,  97, 
10  Sup.  Ct.  Rep.  950,  34  L.  ed.  379,  decided  in  1890.  it  is  said: 
"The  appointment  of  a  receiver  vests  in  tlie  court  no  absolute 
control  over  the  property,  and  no  general  authority  to  displace 

vested    contract    liens One    lidding    a    mortgage    debt 

upon  a  railroad  has  the  same  ^^  right  to  demand  and  expect  of 
the  court  respect  for  his  vested  and  contracted  priority  as  the 

holder  of  a  mortgage  on  a  farm  or  lot No  one  is  bountl 

to  sell  to  a  railroad  company  or  to  work  for  it,  and  whoever  has 
dealings  with  a  company  whose  property  is  mortgaged  must  be 
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assumed  to  have  dealt  with  it  on  the  faith  of  its  personal  re- 
sponsibility, and  not  in  expectation  of  subsequently  displacing 
the  priority  of  the  mortgage  liens.  It  is  the  exception  and  not 
the  rule  that  such  priority  of  liens  can  be  displaced." 

In  Virginia  etc.  Coal  Co.  v.  Central  E.  R.  etc.  Co.,  170  U.  S. 
355,  3G5,  368,  18  Sup.  Ct.  Ecp.  657,  661,  662,  42  L.  ed.  1068, 
decided  in  1898,  it  was  said  that  where  the  claim  for  supplies 
furnished  to  continue  a  railroad  as  a  going  concern  was,  as 
between  the  party  furnishing  them  and  the  holders  of  bonds 
secured  by  a  mortgage,  a  charge  in  equity  on  the  continuing 
income,  it  was  immaterial,  "in  determining  the  right  to  be 
compensated  out  of  the  surplus  earnings  of  the  receivership, 
whether  or  not  during  the  operation  of  the  railroad  by  the  com- 
pany there  had  been  a  diversion  of  income  for  the  benefit  of  the 
mortgage  bondholders";  and  further,  that  "the  dominant  feat- 
ure of  the  doctrine  as  applied  in  Burnham  v.  Bowen,  11]  U.  S. 
776,  4  Sup.  Ct.  Eep.  675,  28  L.  ed.  596,  is  that  where  expendi- 
tures have  been  made  which  were  essentially  necessary  to  en- 
able the  road  to  be  operated  &s  a  continuing  business,  and  it 
was  the  expectation  of  the  creditors  that  the  indebtedness 
created  would  be  paid  out  of  the  current  earnings  of  the  com- 
pany, a  superior  equity  arises  in  favor  of  the  materialman  as 
against  the  mortgage  bonds  in  the  income  arising  both  before 
and  after  the  appointment  of  a  receiver  from  the  operation  of 
the  property." 

The  cases  above  cited,  and  others  upon  the  same  subject,  are 
reviewed  in  the  recent  cases  of  Lackawanna  Iron  etc.  Co.  v. 
Farmei-s'  Loan  etc.  Co.,  176  U.  S.  298,  313,  20  Sup.  Ct.  Eep. 
363,  44  L.  ed.  475,  and  Southern  Ey.  Co.  v.  Carnegie  Steel  Co., 
176  U.  S.  257,  285 ,  20  Sup.  Ct.  Eep.  347,  358,  44  L.  ed.  458, 
decided  in  1900,  in  tlie  latter  of  which  the  court^  in  the  opin- 
ion by  Justice  Harlan,  says:  "It  may  be  safely  affirmed,  upon 
tlie  authority  of  former  decisions,  that  a  railroad  mortgagee 
when  accepting  his  security  impliedly  agrees  that  the  current 
debts  of  a  railroad  company  contracted  in  the  ordinary  course 
^^  of  its  business  shall  be  paid  out  of  current  receipts  before 
he  has  any  claim  upon  such  income ;  .  .  .  .  and  that  when  cur- 
rent earnings  are  used  for  the  l)enefit  of  the  mortgage  creditors 
before  current  expenses  are  paid,  the  mortgage  security  is 
chargeable  in  equity  with  the  restoration  of  any  funds  thus 
improperly  diverted  from  their  primary  use." 

Debts  contracted  not  in  the  ordinary  course  of  the  operation 
of  a  railroad,  but  for  the  purposes  of  construction,  are  not  en- 
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titled  to  priority  of  payment  over  the  mortgage  debt,  under  the 
rule  in  FosdicK  v.  Schall,  99  U.  S.  235,  L.  ed.  339;  Wood  v. 
Guarantee  etc.  Deposit  Co.,  128  U.  S.  416,  9  Sup.  Ct.  Rep.  131, 
32  L.  ed.  472;  Lackawanna  Iron  etc.  Co.  v.  Farmers'  Loan  etc. 
Co.,  176  U.  S.  298,  20  Sup.  Ct.  Rep.  363,  44  L.  ed.  475. 

From  the  language  quoted  from  the  cases  above  cited,  it 
would  appear  that  the  foundation  principle  of  the  rule  of  Fos- 
dick  V.  Schall,  99  U.  S.  235,  25  L.  ed.  339,  and  the  other  cases 
referred  to,  by  which  a  certain  preference  is  given  a  particular 
class  of  unsecured  creditors  over  the  mortgagees  of  a  railroad, 
is  an  agreement  upon  the  part  of  such  mortgagees,  in  accepting 
such  security  for  the  payment  of  bonds,  that  current  debts 
contracted  in  the  ordinary  course  of  the  business  of  the  rail- 
road company  shall  be  paid  from  the  current  earnings  of  the 
railroad  before  such  mortgages  shall  have  any  claim  upon  such 
income.  It  is  by  virtue  of  this  implied  agreement  that  the  cur- 
rent debts,  as  between  the  supply  creditors  and  the  mortgagees, 
become  a  charge  in  equity  upon  the  continuing  income,  both  be- 
fore and  after  the  appointment  of  a  receiver,  and  whether  or 
not  there  has  been  a  previous  diversion  of  the  income  for  the 
benefit  of  the  mortgagee. 

But  the  superior  equity  springing  from  such  implied  agree- 
ment, in  favor  of  the  current  debt  creditors,  is  in  the  current 
income  derived  from  the  mortgaged  property,  and  not  in  the 
body  of  the  mortgaged  property  itself.  Xone  of  the  cases 
above  referred  to  go  so  far  as  to  imply  an  agreement  upon  the 
part  of  the  mortgagees,  in  accepting  their  security,  that  the  body 
of  the  mortgaged  property  may  be  used  to  pay  the  current  ex- 
penses of  operating  the  railroad.  The  power  of  a  court  of 
equity  to  apply  the  corpus  of  mortgaged  property  to  the  pay- 
ment of  such  unsecured  claims  ^^  against  the  railroad  com- 
pany, is  always  made  to  rest  upon  the  fact  that  in  some  manner 
the  mortgagees  have  received  the  benefit  of  those  earnings, 
which,  by  their  implied  agreement,  should  have  been  applied  to 
the  payment  of  current  expenses. 

We  are  not  prepared  to  accept  as  law  the  mle  whicli  seems 
to  have  been  adopted  in  some  of  the  cases  cited  by  counsel,  that 
those  who  have  rendered  services  or  furnislied  supplies  to  keep 
a  railroad  in  operation,  even  after  the  mortgage  interest  is  in 
arrear  and  the  bondholders  have  the  right  to  take  possession 
under  their  mortgage,  are  entitled  to  priority  of  payment  over 
the  mortgagees,  from  the  corpus  of  the  mortgaged  property,  or 
the  proceeds  of  the  sale  thereof,  when  there  has  been  no  diver- 
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sion  of  the  earnings  of  the  railroad  to  the  benefit  of  the  bond- 
holders. 

Assuming,  without  deciding,  that  the  doctrine  of  Fosdick  v. 
S^hall,  99  U.  S.  235,  25  L.  ed.  339,  is  applical)le  to  a  street 
railroad  like  that  of  the  defendants,  how  does  it  affect  the  rights 
of  these  intervening  creditors?  They  are  not  asking  that  in- 
come in  the  hands  of  the  receiver  be  used  to  pay  their  claims. 
There  are  no  earnings  of  the  railroad  in  his  hands.  The  ex- 
pense of  operating  the  road  during  the  receivership  has  ex- 
ceeded the  receipts.  To  entitle  the  interveners  to  payment 
from  the  proceeds  of  the  sale  of  the  mortgaged  property,  it 
must  therefore  be  shown  that  there  has  in  some  manner  been 
a  diversion  of  the  current  income  for  the  benefit  of  the  mort- 
gagees. 

But  it  does  not  appear  that  the  mortgagees  have  received  any 
part  of  the  income  of  the  road  which  should  have  been  devoted 
to  the  payment  of  these  claims,  or  that  the  action  of  the  bond- 
holders in  taking  possession  of  the  road  has  prevented  the  pay- 
ment of  these  claims  from  the  earnings  of  the  railroad.  On 
the  contrary,  it  appears  that  no  interest  has  been  paid  on  the 
bonds  from  the  earnings  of  the  railroad  since  August  1,  1896. 
and  that  since  that  time  the  receipts  from  the  road  have  been 
inadequate  for  the  payment  of  the  ordinary  operating  expenses, 
and  that  large  sums  have  been  borrowed  by  the  company  to  en- 
able it  to  meet  its  current  ^^  obligations.  Tlicre  has  been  no 
diversion  and  there  can  be  no  restoration.  The  claims  of  the 
supply  creditors,  aiid  tlie  principal  part  of  the  Patterson  claim, 
are  not  debts  of  the  bondholilcrs,  but  of  the  railroad  conij^any, 
contracted  either  upon  the  credit  of  the  company  itself  or  upon 
the  credit  of  its  earnings.  As  there  has  been  no  diversion  of 
such  earnings  for  the  benefit  of  the  l)ondholders,  there  can  he 
no  payment  of  such  claims,  under  the  doctrine  of  Fosdick  v. 
Schall,  99  XJ.  S.  235,  25  L.  ed.  339,  from  the  mortgaged  pro])- 
erty  or  the  money  derived  from  its  sale,  until  the  mortgage  debt 
is  satisfied. 

The  claims  described  in  the  above  statement  of  facts  are  en- 
titled to  priority  of  payment  from  the  proceeds  of  the  sale,  over 
the  l)onds,  only  as  Ijelow  stated. 

The  first  four  claims  named,  amounting  to  $2,086.97,  are, 
as  we  understand,  conceded  to  be  privileged.  As  the  last  of 
these  four  unquestioned  claims  is  the  only  one  allowed  by  the 
trial  court  as  a  preferred  \ahov  claim,  under  General  Statutes, 
section  1051,  it  is  unnecessary  to  decide  whether,  under  that 
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statute,  such  a  labor  claim  would  be  entitled  ^o  priority  of  pay- 
ment from  the  proceeds  of  the  sale  of  the  mortgaged  property, 
over  the  mortgage  debt. 

For  the  reason  already  stated — that  there  has  been  no  diver- 
sion of  income — none  of  the  claims  of    said    class    of    supply 
creditors,  amounting  to  $4,196.47,  are  entitled  to  preference 
over  the  mortgage  bonds. 

The  entire  claim  of  Mersick,  trustee,  amounting  to  $4,304.04, 
is  entitled  to  priority  over  the  bonds,  and  should  be  paid  as 
expenses  properly  incurred  by  the  trustee  while  in  possession 
of  the  mortgaged  property  for  the  benefit  of  the  bondholders, 
and  stand  in  the  same  rank  as  to  preference  as  the  item  of  $980, 
expenses  of  receiver  and  trustee. 

It  appears  from  the  record  that  the  second  item  of  said  claim 
of  Mersick  ($1,448.08)  was  money  paid  by  the  trustee  for 
wages  of  employes  while  the  trustee  was  in  possession,  at  the 
request  of  the  bondholders,  and  under  the  mortgage  which  ex- 
pressly empowered  him  to  "oj:erate  and  conduct  the  busine;?3 
of  said  railroad  company.''  No  question  is  made  as  to  the  rea- 
sonableness of  the  amount  so  paid. 

2^  The  first  item  of  Mersick's  claim  ($2,855.96)  was  money 
paid  employes  for  wages  covering  a  period  of  about  three 
months  before  the  trustee  took  possession. 

It  is  said  that  these  claims  of  Mersick  are  made  for  the  bene- 
fit of  Patterson.  The  finding  is  that  both  these  sums  were 
advanced  by  Patterson  at  the  request  of  Mersick.  We  must 
therefore  treat  them  as  money  paid  out  by  Mersick. 

The  mortgage  deed  under  which  Mersick  as  trustee  took  pos- 
session expressly  provides  that  "the  trustee  shall  be  entitled  to 
be  reimbursed  for  all  outlays  of  whatever  sort  or  nature  to  be 
incurred  in  this  trust,"  and  that  his  compensation  and  disburse- 
ments shall  con.stitute  a  first  lien  u])on  tlie  mortgaged  prop- 
erty." That  this  outlay  for  wages  due  employes  before  the 
triistee  took  possession  was  a  reasonable  outlay  and  incurred  in 
the  trust,  we  must  regard  as  determined  by  the  finding  that  '"it 
was  practically  impossil)le  to  resume  the  operation  of  said  rail- 
road" without  first  paying  said  "striking  employes  tlie  v/jiges 
then  due  them." 

Of  the  claim  of  James  T.  Patterson,  only  the  tlnh^"!  itom 
($138.46)  for  rent  of  the  Plainville  line  during  tlie  ])eri()(l  the 
trustee  was  in  possession,  is  entitled  to  ])riority  of  ])aymeut 
over  the  mortgage  debt.  That  was  a  debt  properly  incurred 
by  the  trustee.     As  we  read  the  finding,  the  trustee,  while  in 
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possession  througli  his  agent  Patterson,  operated  the  Plainville 
line  in  connection  with  and  for  the  benefit  of  the  mortgaged 
property,  and  nnder  a  contract  to  pay  the  above  sum  as  rent^ 
Upon  the  facts  this  item  of  $138.46  must  be  regarded  as  an  ex- 
pense properly  incurred  by  the  trustee  while  in  possession  for 
the  bondholders  and  should  rank  in  order  of  pajTnent  with  th(> 
other  expenses  of  the  trustee  and  receiver. 

The  first  item  of  the  Patterson  claim,  $3,956.52 ,  money  ad- 
vanced April  14,  1898,  to  the  railroad  company  to  pay  taxes,, 
is  not  a  preferred  claim  over  the  mortgage  bonds.  Patterson, 
was  under  no  oljligation  to  pay  these  taxes,  and  it  does  not  ap- 
pear that  he  was  either  requested  or  authorized  to  do  so  by  the 
'bondholders.  It  was  the  duty  of  the  railroad  company  to  pay 
the  taxes,  and  Patterson,  at  the  request  of  ^^  the  company, 
paid  its  debt.  The  railroad  company  could  not,  by  their  agree- 
ment with  Patterson,  give  him  a  lien  or  claim  upon  the  body 
of  the  mortgaged  property  which  would  take  precedence  over 
that  of  the  bondholders.  The  transaction  was  a  loan  by  Patter- 
son to  the  company,  and  he  did  not  thereby  acquire  such  lien 
upon  the  mortgaged  property  as  the  state  may  have  had :  Sperry 
V.  Butler,  75  Conn.  369,  372,  53  Atl.  899. 

For  the  reasons  already  given,  neither  the  second  item  of  the 
Patterson  claim  ($11,031.65),  money  advanced  by  him  to  the 
company  in  April,  1898,  to  pay  wages  of  employes  and  other 
pressing  claims  against  the  company,  nor  the  fourth  item  of 
said  claim  ($1,176.92),  for  rent  of  Plainville  line  prior  to  the 
time  the  trustee  took  possession,  are  privileged  claims  over 
those  of  the  bondholders. 

After  payment  to  the  receiver  of  the  sums  which  may  be 
allowed  for  liis  services  and  expenses,  and  to  tlie  plaintiff  trustee 
of  the  costs  and  proper  expenses  of  this  a])peal,  and  of  the  claims 
as  above  directed,  tlie  remainder  of  the  fund  should  be  paid  to 
said  Farmington  Street  IJailway  Company. 

Apparently  the  finding  in  the  judgment  file,  that  the  value 
of  the  mortgaged  property  at  the  time  of  the  sale  exceeded 
$150,000^  is  not  sustained  by  the  record,  from  which  it  appears 
that  no  evidence  was  offered  upon  that  subject,  and  that  the 
demurrer  to  the  pleading  containing  such  an  allegation  was 
sustained. 

There  is  error  in  the  judgment  distributing  the  proceeds  of 
the  sale  of  the  mortgaged  property,  and  said  judgment  is  set 
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aside,  and  the  case  remanded  for  the  entry  of  a  judgment  dis- 
tributing said  funds  in  accordance  with  the  law  as  above  stated. 

In  this  opinion  the  other  judges  concurred. 


Claims  'Which  Take  Precedence  Over  Mortgages  of  railway  and  like 
property  are  discussed  in  the  monographic  note  to  Green  v.  Coast 
Line  etc.  E.  R.  Co.,  54  Am.  St.  Eep.  400-433. 

The  Right  to  Subrogation  is  the  subject  of  a  recent  monographic  note 
to  American  Bonding  Co.  v.  National  etc.  Bank,  99  Am.  St.  Eep.  474- 
533. 


HAET  V.  KNAPP. 

[76  Conn.  135,  55  Atl.  1021.] 

TRIAL. — Instructions  Relating  to  Specific  Portions  of  the  Evi- 
dence need  not  be  given  where  the  jury  is  instructed  to  take  into  ac- 
count all  proper  evidence  bearing  upon  the  disputed  points  in  the 
case.     (p.  990.) 

ACTION  for  Alienating  Affections. — A  Wife  may  Maintain  an 
Action  Against  Another  Woman  for  seducing  the  husband  of  the 
former  and  alienating  his  affections,     (p.  991.) 

ACTION  of  Criminal  Conversation  — Defense  that  the  De- 
fendant was  Seduced. — In  an  action  by  a  wife  against  another 
woman  for  alienating  the  affections  of  the  former 's  husband  by  liv- 
ing in  adultery  with  him  and  causing  him  to  abandon  the  plaintiff,  it 
is  no  defense  that  he  was  the  active  and  aggressive  party  and  that 
the  defendant  yielded  to  his  persuasions  and  afterward  lived  in 
adulterous  intercourse  with  him.     (p.  993.) 

Action  to  recover  damages  for  alienating  the  affections  of  the 
plaintiff's  husband.  Verdict  and  judgment  for  the  plaintiff; 
the  defendant  appealed. 

Henry  A.  Purdy,  for  the  appellee. 

Howard  W.  Taylor,  for  the  appellant. 

136  TOERAXCE,  C.  J.  The  complaint,  among  other  things, 
alleges,  in  substance,  that  prior  to  its  date  the  defendant  had 
alienated  the  affections  of  Hart,  the  plaintiff's  husljand,  had 
committed  adultery  with  him,  had  caused  him  to  abandon 
the  plaintiff,  and  had  ever  since  lived  in  adultery  with  hiiu. 
All  this  the  defendant  denied. 

The  evidence  for  the  plaintiff  tended  to  prove  all  the  allega- 
tions of  her  complaint,  and  especially  that  the  defendant  had 
done  all  the  things  charged  against  her,  ''by  her  acts,  blandish- 
ments and  seductions.''     The  defendant  herself  did  not  testify 
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in  the  case,  but  the  evidence  offered  in  her  behalf  tended  to 
prove  that  shortly  after  the  marriage  of  the  plaintiff  to  Hart, 
lie  remained  a^^ay  from  the  plaintiff  for  some  time  by  reason 
of  some  disagreement;  that  prior  to  his  acquaintance  with  the 
defendant  he  was  of  intemperate  habits,  and  had  taken  the 
Keeley  cure  in  189G ;  that  he  had  on  occasions  remained  away 
from  home  till  late  in  the  night,  and  had  become  neglectful  of 
his  wiPe  and  failed  to  provide  adequate  support  for  her;  that 
any  affection-  that  might  exist  on  the  part  of  the  defendant 
for  Hart  was  begun  and  prolonged  by  his  advances  and  ad- 
dres^es;  that  there  had  been  no  criminal  ^^"^  intercourse  be- 
tween the  defendant  and  him;  and  that  after  the  plaintiff  had 
separated  from  her  husband,  "she  had  met  him  and  made  some 
proposition  looking  toward  his  helping  her  to  get  some  money 
from  the  defendant." 

Xo  exceptions  to  the  evidence  on  either  side  appear  to  have 
been  taken. 

The  only  errors  assigned  relate  to  the  action  of  the  court 
in  refusing  to  charge  four  certain  requests  made  by  the  de- 
fendant. One  of  these  relates  to  the  claim  that  the  plaintiff 
consented  to  and  connived  at  the  conduct  of  her  husband  with 
the  defendant  for  the  purpose  of  bringing  an  action  against 
the  defendant  for  damages;  and  the  defendant  says  the  court 
did  not  charge  that  this,  if  true,  barred  a  recovery. 

This  contention  is  not  borne  out  by  the  record.  The  jury 
are  distinctly  and  emphatically  told,  substantially  in  tlie  lan- 
guage of  tlie  request,  that  if  the  plaintiff  "acquiesced  and  ap- 
proved of  her  husband  visiting  the  defendant  with  the  intended 
purpose"'  im])uted  in  the  request,  she  could  not  recover;  and 
that  if  she  consented  to  the  adulterous  intercourse  between  the 
defendant  and  Hart,  she  could  not  recover.  There  is  notliing^ 
in  the  charge  upon  tlie  point  of  connivance  of  wliicli  the  defend- 
ant can  justly  complain. 

Another  of  the  requests  asked  the  court  to  tell  tlie  jury  that 
"in  considering  whether  the  plaintilT  connived  at  tlie  alleged 
misconduct  of  her  husl)and,"  they  might  take  into  account 
certain  specific  portions  of  the  evidence  upon  that  point.  The 
court  did  not  in  terms  so  charge;  but  the  jury  wore  properly 
instructed  to  take  into  account  all  the  proper  evidence  bearing 
ujion  disputed  points  in  the  case;  and  this,  under  tlie  circum- 
stances, was  enough.  It  was  their  duty  to  do  so  without  being 
lold,  and  they  undoubtedly  did  so.  There  is  nothing  to  show 
that  the  defendant  was  harmed  by  the  failure  of  the  court  to 
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call  the  attention  of  the  jury  to  that  portion  of  the  evidence 
stated  in  the  request. 

The  other  two  requests  were  in  substance  as  follows :  If  the 
jury  find  "that  the  defendant  did  not  seduce  the  plaintiff's 
husband,  but,  upon  the  contrary,  that  the  plaintiff's  husband  se- 
duced the  defendant,  then  the  plaintiff  cannot  recover.^'  *^^  If 
the  jury  find  that  the  defendant  was  not  the  "active  or  aggressive 
party  who  brought  about  the  'adulterous  intercourse'  between 
herself  and  the  plaintiff's  husband,"  but  that  "the  defendant 
was  the  victim,  of  the  wiles,  blandishments  and  intrigues  of 
plaintiff's  husband,"  the  plaintiff  cannot  recover. 

These  two  requests  cover  substantially  the  same  grounds  and 
may  be  considered  together.  The  court  did  not  charge  these 
requests,  but  upon  this  point  charged  as  follows :  "The  defend- 
ant, if  she  committed  adultery  with  the  husband  of  the  plaintiff, 
is  liable  for  damages  in  the  action,  whether  the  husband  sought 
and  solicited  the  defendant,  or  the  defendant  the  husband  of 
the  plaintiff."  The  court  further  added,  that  "if  the  defend- 
ant was  an  active,  persuading  party  in  the  alienation  of  affec- 
tion," that  fact  might  be  considered  on  the  question  of  punitive 
damages. 

This  part  of  the  charge,  although  the  defendant  complains 
of  it  in  the  brief,  is  not  assigned  for  error;  indeed,  no  part  of 
the  charge  as  actually  given  is  assigned  for  error.  The  only 
error  assigned  on  this  part  of  the  case  relates  to  the  action  of 
the  court  in  refusing  to  charge  the  two  requests  last  above 
mentioned. 

It  may,  perhaps,  be  doubted  whether  there  was  sufficient  evi- 
dence in  the  case  to  justify  the  defendant  in  making  these 
requests.  Certainly  the  record  discloses  very  little  evidence  of 
that  kind. 

The  evidence  for  the  plaintiff  tended  strongly  to  show  that 
the  defendant  "was  an  active  or  aggressive  ]iarty"  in  bringing 
about  the  state  of  things  complained  of  by  the  plaintiff;  while, 
apparently,  the  only  evidence  to  the  contrary  was  that  of  tbe 
husband,  to  the  effect  "that  any  affection  that  might  exist  on 
the  part  of  the  defendant"  for  him,  "was  begun  and  prolonged" 
by  him.  For  the  purposes  of  discussion,  liowevor,  we  will  as- 
sume that  there  was  evidence  of  the  kind  in  question  before 
the  jury. 

The  plaintiff  claimed  to  have  jiroved  her  case,  and  if  that 
claim  was  sustained  by  the  jury,  slie  was  entitled  to  recover  in 
this  action:  Foot  v.  Card,  58  Conn.  1,  18  Am.  St.  Kep.  258, 
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18  Atl.  1027,  6  L.  R.  A.  829.  Her  case  was  *39  based  upon 
tliese  facts,  that  the  defendant  had  committed  adultery  with 
Hart,  had  thereafter  continuously  lived  in  adultery  with  hira 
at  her  home,  and  had  thereby  won  his  affections  from  the 
plaintiff  and  caused  him  to  abandon  her.  To  meet  this  case 
the  defendant,  in  these  requests,  asked  the  court  to  say  to  the 
jury  that  if  the  husband  seduced  her,  and  she  was  the  victim  of 
his  wiles,  that  would  be  a  complete  bar  to  this  action;  and  the 
question  is  whether  this  is  so. 

The  question  is  one  of  first  impression  in  this  state,  and, 
so  far  as  we  are  aware,  it  has  not  been  passed  upon  elsewhere 
in  a  case  just  like  the  present,  and  must  therefore  be  determined 
upon  principle  rather  than  precedent.  The  lack  of  precedent 
is  not  surprising.  The  right  of  the  injured  wife  to  bring  an 
action  of  this  kind  was  not  recognized  in  any  of  the  states  until 
recently,  and  is  still  denied  in  many  of  them.  Our  ovm  case 
of  Foot  V.  Card,  58  Conn.  1,  18  Am.  St.  Rep.  258,  18  Atl.  1027, 
6  L.  R.  A.  829,  one  of  the  pioneer  cases  of  this  kind,  was  de- 
cided in  1889.  We  are  of  opinion  that  the  facts  assumed  in 
the  requests,  even  if  true,  constitute  no  bar  to  the  plaintiff's 
action.  The  defense  embodied  in  the  requests  is  based  upon  the 
hypothesis  that  the  defendant  is  guilty  of  the  things  charged 
against  her.  She  thus,  hypothetically,  admits  that  she  com- 
mitted adultery  with  Hart,  has  long  lived  in  adultery  with  him 
at  her  home,  and  that  as  a  result  of  this  Hart  has  abandoned 
his  wife  for  her.  She  was  a  widow,  of  full  age,  with  full 
knowledge  that  Hart  was  the  husband  of  the  plaintiff.  She 
admits,  hypothetically,  that  she  engaged  with  him  in  a  great 
wrong  to  the  plaintiff.  She  knew  that  her  course  of  conduct  with 
him  would  prol)ably  lead  him  to  abandon  his  wife.  "There  can 
be  no  surer  means  adopted  to  estrange  husband  and  wife  and  stifle 
all  affections  that  ever  existed  between  them,  than  the  existence 
of  improper  relations,  especially  of  a  criminal  nature,  between 
one  of  them  and  another  party":  Shufeldt  v.  Shufeldt,  8G  ]\Id. 
519,  525,  39  Atl.  416.  She  now  claims,  in  effect,  that  because 
the  husband  seduced  her  she  is  absolved  from  liability  for  her 
own  wrongs  against  the  wife.  The  word  "seduce,''  when  used 
with  reference  to  the  conduct  of  a  man  toward  a  woman,  is 
"universally  understood  to  mean  an  enticement  ^^^  of  her  on 
his  part  to  the  surrender  of  her  chastity,  by  means  of  some 
art,  influence,  promise  or  deception  calculated  to  accomplish 
that  object,  and  to  include  the  yielding  of  her  person  to  him" : 
State  V.  Bierce,  27  Conn.  319,  321.     When,  therefore,  the  de- 
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fendant  says  that  the  husband  seduced  her,  that  is  merely  saying 
that  he  first  solicited,  enticed  and  persuaded  her  to  adulterous 
intercourse  with  him,  and  that  she  yielded  to  his  persuasion. 
She  yielded  to  him  first,  and  then  continued  to  live  in  adultery 
with  him  at  her  home,  although  for  aught  that  appears  she 
might  easily  have  gotten  rid  of  him  had  she  chosen  to  do  so. 
In  what  she  did  with  the  husband  she  did  with  full  knowledge 
that  it  was  wrongful,  and  that  it  would,  as  the  plaintiff  claims 
it  did,  result  in  harm  to  the  plaintiff.  The  gist  of  the  defense 
set  up  in  the  requests  is  that  the  defendant  did  a  great  wrong 
by  the  persuasion  of  the  husband.  We  know  of  no  rule  of  law, 
civil  or  criminal,  that  absolves  her  from  liability  for  such 
wrong  because  of  such  persuasion.  Solicitation,  persuasion, 
enticement,  temptation,  however  urgent,  powerful  or  alluring, 
do  not  constitute  duress.  In  law,  so  far  as  regards  the  plain- 
tiff, what  the  defendant  did  with  Hart,  she  did  of  her  own  free 
will;  and  she  is  responsible  to  the  wife  for  the  results  of  her 
conduct  with  the  husband,  even  if  it  be  true  that  he  persuaded 
her  to  do  what  she  did,  and  '"was  the  active  or  aggressive  party" 
in  procuring  her  to  do  so. 

In  actions  for  criminal  conversation  at  common  law,  the  fact 
that  the  wife  was,  so  to  speak,  the  seductress  was  of  no  avail 
as  a  defense:  Egbert  v.  Greenwalt,  4-i  Mich.  245,  38  Am.  Rep. 
260,  6  N.  W.  654;  Bigaouette  v.  Paulet,  134  LMass.  123,  45  Am. 
Eep.  307;  Bedan  v.  Turney,  99  Cal.  649,  34  Pac.  442;  Moore 
V.  Hammons,  119  Ind.  51o!!  21  N.  E.  1111;  Kroessin  v.  Keller, 
60  Minn.  372,  51  Am.  St.  Eep.  533,  62  X.  W.  438,  27  L.  E.  A. 
68'5;  although  in  some  cases  it  has  been  admitted  as  bearing 
upon  the  quantum  of  damages:  Sieber  v.  Pettit,  200  Pa.  St. 
58,  49  Atl.  763. 

Some  of  the  reasons  given  for  applying  such  a  rule  in  sucli 
actions  may  not  exist  in  actions  brought  by  the  wife  to  vindi- 
cate her  rights  to  the  society  and  affections  of  lier  liusljand; 
but  it  is  difficult  to  see  why  an  analogous  rule  should  not  be 
applied  in  a  case  like  the  present  to  the  ^^^  defense  that  the 
husband  was  the  seducer.  It  may  be  that  in  cases  like  that  of 
Kroessin  v.  Keller,  60  Minn.  372*^  51  Am.  St.  Eep.  533,  62  N". 
\V.  438,  27  L.  E.  A.  685,  an  action  by  a  married  woman  against 
one  of  her  own  sex  simply  for  an  act  of  adultery  with  the  hus- 
band, and  alleging  neither  alienation  of  his  affections,  nor 
neglect  or  abandonment  of  the  plaintiff,  the  fact  tliat  tlie  hus- 
band was  the  seducer  should  be  held  to  be  a  defense,  as  is 
suggested  in  that  case;  but  we  have  no  occasion  here  and  now 
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to  decide  such  a  question,  for  the  case  at  bar  is  not  at  all  like 
the  Minnesota  case.  Upon  principle  we  think  the  facts  set  up 
in  the  requests  do  not  constitute  a  defense  in  the  present  case, 
and  we  know  of  no  decision  of  any  court  of  last  resort  to  the 
contrary. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


Actions  by  a  Wife  for  the  alienation  of  her  husband's  affections  are 
discussed  in  the  monographic  note  to  Clow  v.  Chapman,  46  Am.  St. 
Kep.  472-478.  There  are  many  authorities  recognizing  the  right  of 
a  married  woman  to  sue  a  third  person  for  alienating  her  husband's 
affections:  See  Betser  v.  Betser,  186  111.  537,  78  Am.  St.  Eep.  303, 
58  X.  E.  249,  52  L.  E.  A.  630;  Eeed  v.  Eeed,  6  Ind.  App.  317,  51  Am. 
St.  Eep.  310,  35  N.  E.  638;  Price  v.  Price,  91  Iowa,  693.  51  Am.  St. 
Een.  360,  60  N.  W.  202,  29  L.  E.  A,  150;  Deitzman  v,  Mullin,  108  Ky. 
610,  94  Am.  St.  Eep.  390,  57  S.  W.  247,  50  L.  E.  A.  808.  But  it  has 
been  held  th:it  she  cannot  maintain  an  action  in  the  nature  of  crim- 
inal conversation  against  another  woman:  Kroessin  v.  Keller,  60 
Minn.  372,  51  Am.  St.  Eep.  533,  62  N.  W.  438,  27  L.  E.  A.  685.  Com- 
pare Seaver  v.  Adams,  66  N.  H.  142,  49  Am.  St.  Eep.  597,  19  Atl.  776; 
Houghton  V.  Eice,  174  Mass.  366,  75  Am.  St.  Eep.  351,  54  N.  E.  843, 
47  L.  E.  A.  310. 


Iv^APP  &  COWLES  MAXUFACTUEING  COMPAXY  v. 
NEW  YORK,  NEW  HAVEN  AND  HARTFOKD  EAIL- 
EOAD  COMPANY. 

[7G  Conn.  311,  56  Atl.  512.] 

HIGHWAYS. — An  Abutting  Property  Owner  has  no  Absolute 
Right  at  the  Common  Law  to  Occupy  the  Whole  of  the  Adjoining 

Highway  with  apparatus  or  materials  to  facilitate  the  construction 
of  improvements  on  his  lands.  He  may  thus  occupy  part  or  the  whole 
of  it  only  when  reasonably  necessary  to  facilitate  such  work  and 
compatible  with  the  riglit  of  the  jiublic  and  tlie  neighboring  proprie- 
tors to  the  use  of  the  highway,     (p.  997.) 

HIGHWAYS,  Right  of  Land  Owner  to  Fill  with  Apparatus  and 
Materials. — A  street  railway  corporation  owning  a  tract  of  land  on 
which  its  road  is  constructed  and  abutting  on  a  public  street  has  no 
rigiit,  while  reconstructing  its  road,  to  fill  the  entire  street  with  ap- 
paratus and  materials  to  the  injury  of  others  whose  lands  abut  on 
such    street,     (p.    997.) 

TORT — Justification  by  Showing  Right  to  do  a  More  Injurious 
Act. — One  cannot  justify  injuring  another  by  an  unlawful  act  by 
showing  that  he  could  do  a  lawful  act  wlii(di  would  have  injured  him 
more.      (p.  997.) 

CONSTITUTIONAL  LAW— Property  Right,  What  is  not  a 
Deprivation  of. — A  judgment  against  an  elevated  railway  company 
for  damages  caused  to  a  land  owner  whose  iirojicrty  aluits  on  a  i)ublie 
strict   by   its   occupation   of   such   street   with   its   apparatus   and   ma- 
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terials  during  the  time  it  was  reconstructing  its  road  docs  not  take 
from  it  any  property  right,  nor  deprive  it  of  the  protection  of  the 
laws.      (p.  997.) 

PLEADING — Averment  of  Facts,  What  is  not.— A  statement 
in  an  answer  by  a  defendant  corporation  that  it  "proceeded  in  no 
respect  under  or  by  virtue  of  its  charter"  is  a  mere  matter  of  argu- 
ment and  not  a  statement  of  fact.     (pp.  997,  998.) 

EAILWAY,  When  not  Relieved  from  Liability  for  Injuring 
the  Property  of  Others. — The  fact  that  a  railway  corporation  is  au- 
thorized by  statute  to  construct  a  railway  over  and  along  certain 
property  does  not  imply  that  it  shall  be  exempt  from  the  duty  im- 
posed by  the  provision  of  its  charter  that  it  shall  pay  for  the  use  of 
any  real  estate  required  for  the  construction  of  its  road.     (p.  998.) 

TORTS,  Want  of  Benefit  to  the  Defendant. — In  an  action  to 
recover  for  a  wrongful  act,  the  question  is  not  whether  it  was  to  the 
gain  of  the  defendant,  but  whether  it  was  to  the  loss  of  the  plaintiff, 
(p.   998.) 

HIGHWAYS,  Taking  of  Land  Abutting  on.  What  is.— The 
usQ  of  a  public  street  by  putting  up  a  fence  which  shuts  off  all  ac- 
cess to  abutting  property  and  occupying  the  street  -with  building  ap- 
paratus and  materials  and  a  double  track  railway  two  feet  above  the 
sidewalk  is  not  a  mere  source  of  consequential  dam.ages,  but  a  direct 
taking  of  the  land  of  an  abutting  owner  for  a  purpose  to  which  it 
had  never  been  dedicated  or  appropriated,     (p.  998.) 

HIGHWAYS,  Notice  of  Defects  in.  When  not  Required.— A 
statute  giving  a  right  of  action  to  anyone  injured  in  person  or  prop- 
erty by  a  defective  road  against  the  party  bound  to  keep  it  in  repair, 
but  denying  such  right  unless  written  notice  of  the  injury  is  given, 
is  merely  designed  to  give  an  action  to  one  injured  while  using  the 
highway  in  consequence  of  a  defect  therein,  and  does  not  apply  to 
an  action  brought  by  an  abutting  property  owner  to  recover  dam- 
ages from  one  occupying  the  street  in  front  of  his  property  with  ap- 
paratus and  building  materials,     (p.  999.) 

TRESPASS  in  Constructing  a  Railway,  Cause  of  Action,  When 
Arises. — The  constructing  of  a  railway  on  tlie  plaintiff's  land  was  an 
act  of  trespass  for  which  an  action  could  be  immediately  brouglit,  and 
every  day's  use  of  it  for  railway  purposes  was  a  new  trespass  found- 
ing a  new  claim  for   damages,      (p.   999.) 

LIMITATION  OF  ACTIONS— Trespass.— Where  an  action  is 
brought  for  constructing  and  maintaining  a  railway  on  plaintiff's 
land,  the  statute  of  limitation  applicable  to  trespass  bars  so  much  of 
the  cause  of  action  as  rests  on  acts  done  more  than  three  years  lio- 
fore  the  suit  was  brought,  but  does  not  preclude  a  roeovory  for  acts 
done  or  damages  suffered  within  the  three  years,     (p.  999.) 

APPEAL  AND  ERROR^Presumption  in  Favor  of  the  Action 
of  the  Trial  Court. — Where  an  action  is  brimght  for  a  continuing  act 
of  trespass,  recovery  for  part  of  which  is  barred  liy  the  statute  of 
limitations,  it  will  be  presumed  that  the  trial  court,  in  assessing 
damages,  considered  such  only  as  followed  from  the  continuation  of 
the  trespass  within  three  years  prior  to  the  comnieneement  of  the 
suit.     (p.  1000.) 

Action  to  recover  dama.ofcs  for  acts  done  in  tlie  coiistnidion  o^ 
improvements  upon  the  defendant's  road  to  tlie  injury  of  the 
plaintiff,  who  is  an  abutter  on  the  street  adjoining  such  road. 
The  suit  was  brought  in  Marcli,  lUUo.     A  demurrer  to  tlie  an- 
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swer  was  sustained,  and  judgment  rendered  for  the  plaintiff 
for  five  hundred  dollars. 

Goodwin  Stoffard  and  Arthur  M.  Marsh,  for  the  appellant. 

Stiles  Judson^  Jr.,  and  Samuel  F.  Beardsley,  for  the  ap- 
pellee. 

^12  BALDWIN",  J.  The  plaintiff  owns  a  factory  in  Bridge- 
port fronting  on  a  highway  known  as  Railroad  avenue,  and 
also  the  fee  of  that  street  for  its  entire  width.  The  defendant 
owns  and  operates  a  railroad  adjoining  that  street  on  the  op- 
posite side.  While  reconstructing  this  road  on  an  elevated 
grade,  it  put  a  fence  on  Railroad  avenue  which  shut  off  all 
access  from  the  sidewalk  in  front  of  the  plaintiif's  factory  to 
the  worked  portion  of  the  street,  and  occupied  the  whole  of  that 
portion  of  it  with  building  apparatus  and  materials,  and  by 
a  double  track,  laid  two  feet  above  the  grade  of  the  sidewalk, 
on  which  it  moved  all  the  trains  on  its  main  line  for  more  than 
a  year.  The  defendant  pleaded  in  justification  substantially 
the  same  matters  which  it  relied  on  in  the  ^^^  case  of  McKeon 
v.  New  York  etc.  R.  R.  Co.,  75  Conn.  343,  53  Atl.  656,  and  also: 
1.  That  no  written  notice  of  this  claim  had  been  given  by  the 
plaintilf,  as  re<|uired  by  the  General  Statutes  of  1888,  section 
2673  (Rev.  19U2,  sec.  2020)  ;  2.  That  while  running  its  trains 
on  Railroad  avcime,  its  whole  location  was  occupied  by  building 
apparatus  and  materials,  which  otherwise  it  would  have  been 
necessary  for  it  to  place  on  the  avenue,  and  which,  if  so  placed^ 
would  have  occasioned  the  plaintiff  greater  damage  and  incon- 
venience than  did  the  use  made  of  the  street  as  a  site  for  a 
temporary  railway;  and  3.  That  the  right  of  action  did  not 
accrue  within  three  years  before  the  commencement  of  the  suit. 
The  answer  also  averred  that  to  sustain  the  action,  under  the 
circumstances  disclosed,  would  be  to  take  the  defendant's  prop- 
erty without  due  process  of  law,  and  deprive  it  of  the  equal 
protection  of  the  laws,  and  thus  violate  its  rights  under  both 
the  state  and  national  constitutions. 

The  acts  of  which  the  plaintiff  complains  are  substantially 
similar  to  those  which  were  the  subject  of  the  McKeon  case. 
The  defendant's  answer  was  therefore  properly  held  insuili- 
cient,  unless  there  is  merit  in  some  of  the  new  defenses  which 
it  sets  up.  Tbat  the  plaintiff  would  have  been  damaged  more, 
liad  the  defendant  filled  up  Railroad  avenue  with  building  ap- 
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paratus  and  materials,  instead  of  turning  it  into  a  railroad,  is 
immaterial. 

In  the  first  place,  an  abutting  proprietor  has  at  common  law 
no  absolute  right,  in  order  to  facilitate  the  construction  of 
improvements  upon  his  land,  to  occupy  the  whole  of  the  adjoin- 
ing highway  with  apparatus  or  materials.  He  may  thus  oc- 
cupy part  or  the  whole  of  it,  if  it  be  reasonably  necessary  to 
facilitate  such  a  work,  and  if  it  be  compatible  with  the  right 
of  the  public  and  of  neighboring  proprietors  to  the  reasonable 
use  of  the  highway.  But  their  rights  are  as  perfect  as  his. 
When  several  parties  enjoy  common  or  concurrent  rights  to 
the  use  of  the  same  thing,  each  must  use  his  with  due  regard  to 
those  of  the  others.  No  facts  are  set  up  in  the  answer  showing 
that  the  defendant,  merely  ^^"^  by  virtue  of  its  ownership  of 
adjoining  land,  could  promote  its  own  interests,  at  the  expense 
of  its  neighbors  and  of  the  community,  by  filling  up  the  entire 
street  for  a  year  or  more  with  its  apparatus  and  materials. 

But  if  it  had  that  right,  it  did  not  exercise  it.  The  answer 
avers  that  "certain  necessary  building  materials  and  apparatus 
were  placed  and  used  by  the  defendant  in  said  highway,  but 
said  temporary  tracks  occupied  substantially  the  whole  of  the 
main  roadway  thereof.'^ 

Xor,  under  any  circumstances,  can  one  justify  injuring  an- 
other by  an  unlawful  act,  by  showing  that  he  could  have  done 
a  lawful  act  which  would  have  injured  him  more. 

The  judgment  rendered  against  the  defendant  therefore  took 
from  it  no  property  right.  Its  action  was  taken  not  as  a  land 
owner,  in  the  exercise  of  a  privilege  appurtenant  to  premises 
which  it  owned  and  desired  to  improve,  but  as  an  agent  of  the 
state  to  promote  public  ends  in  the  attainment  of  which  it 
also  had,  by  reason  of  its  franchises,  a  private  interest.  That 
its  authority  from  the  state  gave  it  no  right  to  lay  its  ti'acks 
on  the  plaintiff's  land  without  making  just  compensation,  was 
determined  in  the  McKeon  case. 

Nor  does  the  judgment  appealed  from  deprive  it  of  the  equal 
protection  of  the  laws.  The  plaintiff's  recovery  is  for  a  direct 
invasion  of  its  rights  of  property.  There  was  no  discrimination 
against  the  defendant.  Anyone  guilty  of  a  simihir  wrong 
would  be  liable  in  the  same  way  and  to  the  same  extent. 

It  is  alleged  in  the  answer  that  all  the  acts  complained  of 
were  done  under  authority  and  direction  of  the  state,  and 
with  an  exemption  from  any  liability  for  damages  so  occasioned, 
and  that  the  defendant  "proceeded  in  no  respect  under  or  by 
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virtue  of  its  charter."  This  last  statement  is  in  its  nature  mere 
matter  of  argument,  and  not  an  averment  of  fact.  When  the 
state  clothed  the  defendant  with  the  great  powers  on  which  it 
relies,  the  state  knew  what  was  the  legal  character  and  what 
were  the  legal  responsibilities  of  the  agent  thus  selected  to  do 
its  will.  It  could  only  accept  ^^^  and  only  exercise  the  agency 
in  its  character  as  a  railroad  company,  for  as  such  only  did  it 
exist.  It  must  be  presumed  that  the  general  assembly  intended 
the  charter  from  which  it  derived  its  being  to  govern  its  pro- 
ceedings, except  so  far  as  the  new  grant  of  new  powers  might 
enlarge  or  restrict  its  effect.  That  there  was  in  the  legislation 
on  which  the  defendant  relies  no  implied  restriction  of  the 
provision  in  the  charter  respecting  its  duty  to  pay  for  the,  use 
of  any  real  estate  required  for  constructing  its  road,  with  all 
necessary  turnouts,  was  determined  in  the  McKeon  case. 

It  is  further  alleged  that  the  defendant  received  no  benefit 
from  its  use  of  Eailroad  avenue  except  such  as  might  be  neces- 
sarily incidental  to  carrying  out  the  orders  of  the  state  for  tlic 
elimination  of  grade  cro.^sings.  Had  it  been  incumbent  on  the 
plaintiff  to  show  a  benefit  to  the  defendant,  it  would  be  neces- 
sarily implied  from  its  use  of  the  street,  elsewhere  admitted 
in  the  answer,  to  run  its  trains  on.  But  the  question  was  as 
to  the  plaintiff's  loss,  not  the  defendant's  gain. 

The  use  which  the  defendant  made  of  the  street  was  not  a 
mere  source  of  consequential  damage,  such  as  might  happen 
from  closing  part  of  a  highway  to  public  travel,  or  diverting 
its  course,  as  in  ISTewton  v.  Xew  York  etc.  R.  R.  Co.,  73  Conn. 
420,  429,  44  Atl.  813.  It  was  a  direct  taking  of  the  plaintiff's 
land  during  a  certain  time,  for  a  purpose  to  which  it  had  never 
been  dedicated  or  appropriated. 

General  Statutes,  section  2020  (re-enacting  Gen.  Stats.,  Eev. 
1888,  sec.  2673),  gives  an  action  to  "any  person  injured  in 
person  or  property  by  means  of  a  defective  road,''  against  "tlie 
party  bound  to  keep  it  in  repair,"  except  that  "when  the  injury 
is  caused  by  a  structure  legally  placed  on  such  road  by  a  rail- 
road company"  the  action  lies  only  against  such  company;  but 
no  action  can  be  maintained  "unless  written  notice  of  such 
injury  and  a  general  description  of  the  same,  and  of  tlie  cause 
thereof,  and  of  the  time  and  place  of  its  occurrence  shall,  within 
sixty  days  thereafter,  or,  if  such  defect  consist  of  snow  or  ice, 
or  Ijoth,  within  fiiteen  days  thereafter,  be  given"  to  the  party 
sued- 
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^^^  Xo  such  notice  as  is  thus  provided  for  was  required 
from  the  plaintiff  to  the  defendant.  The  statute  is  designed 
merely  to  give  an  action  to  one  injured  while  using  a  highway, 
in  consequence  of  a  defect  due  to  a  want  of  repair:  Bartram  v. 
Sharon,  71  Conn.  686,  694,  71  Am.  St.  Rep.  235,  43  Atl.  143, 
46  L.  E.  A.  144;  Upton  v.  Windham,  75  Conn.  288,  292,  96 
Am.  St.  Eep.  197,  53  Atl.  660.  It  was  enacted  to  protect  those 
rightfully  upon  the  highway,  not  those  wrongfully  excluded 
from  it.  Still  less  can  it  be  claimed  to  refer  to  the  injury 
done  to  the  owner  of  land  within  the  limits  of  a  highway,  by 
the  temporary  taking  of  it,  without  making  compensation,  as  a 
site  for  a  steam  railroad. 

The  fifth  defense — that  of  the  statute  of  limitations — having 
been  pleaded  as  a  full  defense,  was  properly  held  insufficient. 

For  the  defendant  to  construct  a  railway  upon  the  plaintiff's 
land  was  an  act  of  trespass,  for  which  an  action  could  have  been 
immediately  brought.  Every  day's  use  of  it  for  railway  pur- 
poses was  a  new  trespass,  founding  a  new  claim  for  danuiges : 
New  Milford  Water  Co.  v.  Watson,  75  Conn.  237,  249,  52  Atl. 
947,  53  xVtl.  57 ;  Uline  v.  New  York  Cent.  etc.  R.  R.  Co.,  101 
N.  Y.  98,  54  Am.  Rep.  661,  4  N".  E.  536.  More  than  three  years 
had  elapsed  from  the  date  of  the  original  entry  before  t!ie  ac- 
tion was  brought.  The  statute  of  limitations  applicable  to  ac- 
tions of  trespass  (Gen.  Stats.,  sec.  1115)  Avas  a  bar  to  so  much 
of  the  plaintiff's  cause  of  action  as  rested  upon  acts  done  more 
than  three  years  before  suit  brought,  but  not  a  bar  to  a  recovery 
for  acts  done  or  damages  suffered  within  three  years :  Bull  v. 
Pratt,  2  Root,  440.  The  taking  of  the  plaintiff's  land  for  the 
defendant's  purpose  was  not  a  permanent  appropriation  of  it. 
It  constituted  a  temporary  invasion  of  his  rights,  commencing, 
as  averred  in  the  answer,  on  or  about  December  15,  1899,  and 
continuing  until  on  or  about  March  15,  1901,  when  it  ceased 
altogether. 

The  cause  of  demurrer  pleaded  to  the  fifth  defense  was  that 
"the  acts  of  the  defendant  alleged  in  the  complaint  gave  rise 
to  one  continuous  and  entire  right  of  action,  and^  it  appt'ars 
from  the  allegations  of  the  answer  that  said  acts  '•^*'  continued 
until  on  or  about  the  fifteenth  day  of  March,  1901.  whicli  is 
within  three  years  licfore  the  commenceinent  of  tliis  action."' 
This  statement  of  the  nature  of  the  wrong  was  not  teclinically 
accurate,  but  it  gave  the  defendant  substantial  notice  tliat  tlie 
plaintiff' considered  its  complaint  as  adapted  to  a  recovery  for  a 
continuing  series  of  acts,  the  latest  of  which  occurred  on  or 
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about  March  15,  1901.  It  must  be  presumed,  in  the  absence 
of  any  finding  to  the  contrary,  that  the  trial  court,  in  assessing 
damages,  considered  such  only  as  followed  from  the  continuance 
of  the  trespasses  within  three  years  from  the  connnonccment  of 
the  suit. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


The  Principal  Case  is  cited  in  the  monographic  note  to  "Wright  v. 
Austin,  143  Cal.  236,  101  Am.  St.  Kep.  000,  on  the  rights,  obligations, 
and  remedies  of  persons  over  whose  land  a  public  highway   runs. 


COBURN  V.  EAYMOXD. 

[76  Conn.  484,  57  Atl.  116.] 

APPEAL  AND  ERROR^Conliict  Between  Finding  and  Judg- 
ment.— Where  a  cause  is  assigned  to  a  committee  to  find  and  report 
the  facts,  and  its  report  is  received  and  no  other  evidence  heard  by 
tbe  court,  the  judgment  must  be  set  aside  if  contrary  to  the  finding 
of  facts  so  reported,      (p.  1002.) 

INSANE  PERSONS. — The  Contracts  and  Conveyances  of  Per- 
sons Non  Compos  Mentis  when  not  under  guardianship,  are  voidable, 
biit  not  void.     (p.  1002.) 

INSANE  PERSONS— Suits  to  Set  Aside  Contracts  or  Deeds 
of  insane  persons  who  are  not  under  guardianship  furnish  no  excep- 
tion to  the  maxim  that  he  who  seeks  equity  must  do  equity;  so  that 
if,  on  the  whole  case,  it  would  be  inequital)le  to  set  aside  the  con- 
veyance, there  is  no  inexorable  rule  that  it  must  be  done  because, 
perchance,  the  grantor  was  deficient  in  mental  capacity,      (p.   1004.) 

INSANE  PERSONS — Restoration  Necessary  to  Disaflirmance 
of  Deeds  of. — Before  an  incompetent  person  can  disaflirm  his  deed 
made  when  he  was  not  under  guartlianship,  he  must  nmke  restitution 
of  the  consideration  so  far  as  it  remains  in  his  hands  in  favor  of 
one  who  has  dealt  with  him  in  ignorance  and  in  good  faith,  (p.  100-5.) 

INSANE  PERSONS,  Rights  of  Subsequent  Grantees  Under 
Deeds  Made  by. — Subsequent  grantees  who  acquired  title  in  good 
faith  and  in  ignorance  of  the  incompetency  of  a  remote  grantor  when 
he  executed  his  conveyance  are  entitled  to  be  restored  to  their  oiiuinal 
position  before  they  can  Ite  deprived  of  their  property  by  the  inter- 
vention of  a  court  of  equity,      (pp.  1005,  1006.) 

DEEDS,  Capacity  Rectuired  for  Execution  of. — Average  men- 
tal capnfity  on  tlie  part  of  th'^  grantor  is  not  required  for  the  exe- 
cution of  a  valid  deed.     (p.  1006.) 

INSANE  PERSON'S  Incompetency  to  Execute  a  Deed,  No- 
tice of. — One  who  has  met  a  grantor  of  a  deed  and  knows  she  is  not 
of  average  mental  capacity  is  not  chargeable  with  notice  that  she 
has  not  capacity  to  execute  a  deed,  where  it  appears  that  her  near 
^el^ti^"os  had  all  dealt  with  her  as  a  person  haviug  such  capacity, 
(p.   1006.) 
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INSANE  PERSiONS— Estoppel  to  Urge  Insanity.— One  of  sev- 
eral grantors  who  was  present  at  the  execution  of  a  deed  and  knew  its 
purposes  and  actively  participated  in  the  transaction  is,  on  the 
death  of  another  of  such  grantors,  estopped  as  her  heir  or  a  successor 
in  interest  from  urging  that  such  deed  is  as  to  such  other  grantor 
void,  on  the  ground  that  she  was  incompetent  to  execute  it  by  reason 
of  mental  incapacity,     (pp.  1006,  1007.) 

Suit  to  set  aside  certain  conveyances  and  to  foreclose  a  mort. 
gage,  and  for  other  relief  brought  by  the  conservator  of  Jane 
E.  and  Helmina  J.  Jennings  against  Francis  M.  Jennings  and 
William  T.  and  Thomas  I.  Eaymond.  The  cause  was  referred 
to  a  committee  which  made  a  report  and  finding  of  facts.  After 
this  report  was  filed,  both  plaintiffs  died  and  an  administrator 
of  Helmina's  estate  was  appointed.  By  the  report  of  the  com- 
mittee it  appeared  that  the  real  property  afi^ected  by  the  suit 
belonged  to  Joshua  Jennings  in  1880,  at  which  time  he  died 
intestate,  leaving  a  widow  and  four  children,  one  of  whom  was 
the  plaintiff  Helmina  and  another  the  defendant  Francis  M. 
Jennings;  that  such  property  consisted  of  the  homestead  of 
seven  acres  and  of  another  tract  of  fifteen  acres;  that  by  con- 
veyances from  his  brothers  and  sisters  Francis  had,  in  1899,  ac- 
quired the  title  to  both  parcels,  subject  to  the  interest  of  his 
mother;  that  the  homestead  w^as  subject  to  a  mortgage  executed 
by  both  Francis  and  his  mother  to  the  South  Xorwalk  Savings 
Bank  for  three  thousand  dollars,  and  the  other  tract  to  a  mort- 
gage to  Helmina  for  two  thousand  dollars,  and  both  tracts  were 
also  subject  to  a  second  mortgage  made  in  1896  to  the  defend- 
ants Eaymond ;  that  the  savings  bank  commenced  a  suit  to  fore- 
close its  mortgage,  and  the  defendant  Francis,  being  unable  to 
discharge  the  mortgage  indebtedness,  entered  into  an  agree- 
ment with  the  defendants  Eaymond  whereby  they  agreed  to 
assume  the  mortgage  of  the  savings  bank  and  cancel  the  in- 
debtedness due  to  themselves  on  receiving  a  conveyance  of  both 
tracts  clear  of  the  interest  of  the  mother  and  sister,  and  to  per- 
mit Francis  to  occupy  the  premises  for  ten  years  at  a  stipu- 
lated rental,  and  to  repurchase  the  property  at  any  time  before 
the  expiration  of  the  lease  on  the  payment  to  them  of  tlie  origi- 
inal  costs;  that  a  quitclaim  deed  was  thereupon  obtained  by 
Francis  from  Helmina  and  also  a  release  of  her  mortgage,  and 
he  and  his  mother  executed  a  conveyance  to  the  Eaymonds,  who, 
in  turn,  gave  him  a  lease  of  the  property  with  an  option  to  pur- 
chase; that  these  conveyances  and  tlic  lease  were  procured  from 
the  motlier  and  sister  by  a  statement  made  by  Francis  to  tliem 
of  the  trouble  he  was  in,  of  his  inability  to  raise  the  money,  and 
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that  the  property  would  be  lost  to  him  unless  he  could  make 
arrangements  with  the  Raymonds;  that  the  Raymonds  never 
had  any  personal  communications  with  the  ladies,  but  directed 
their  attorney  to  prepare  the  necessary  papers,  and  he  and  their 
bookkeeper  were  present  when  the  deeds  were  executed,  and 
neither  observed  that  either  lady  was  not  competent  to  under- 
stand them;  that  Thomas  I.  Raymond  had  met  Helmina  some 
years  before  and  knew  that  she  was  not  a  person  of  average 
mental  capacity,  but  did  not  know  whether  she  had  capacity  to 
understand  or  execute  a  deed;  that  she  was  of  inferior  intelli- 
gence and  incapable  of  transacting  business,  and  did  not  have 
mental  capacity  to  understand  the  deed,  and  this  Francis  knew 
when  he  procured  her  signature,  and  that  she  received  no  con- 
sideration. The  report  further  found  that  all  the  charges  of 
fraud  and  conspiracy  on  the  part  of  the  Raymonds  were  untrue. 
On  this  report  the  court  entered  a  decree  setting  aside  the  con- 
veyance from  Helmina  to  her  brother  and  from  him  to  the  Ray- 
monds, and  foreclosing  the  two  thousand  dollar  mortgage  given 
to  her.     The  defendants  Raymond  appealed. 

John  H.  Light  and  William  F.  Tammany,  for  the  appellants. 
Joseph  A.  Gray  and  John  J.  Walsh,  for  the  appellees. 

488  PRENTICE,  J.  This  case  was  sent  to  a  committee  to 
find  and  report  the  facts.  The  committee's  report  was  accepted 
and  thereon  judgment  was  rendered.  The  court  heard  no  evi- 
dence to  determine  any  fact.  The  judgment  file  recites  that 
it  is  found  that  the  procurement  by  Francis  M.  Jennings  of 
the  deed  from  his  sister  Helmina  was  a  fraud  upon  her,  which 
was  well  known  to  all  the  defendants.  The  committee's  report 
not  only  finds  no  such  fact  of  knowledge  on  the  part  of  the  de- 
fendants Raymond,  but  expressly  finds  the  contrary  to  be  true. 
Here  was  error:  West  v.  Howard,  20  Conn.  581;  Brady  v. 
Barnes,  42  Conn.  512;  Bennett  v.  Bennett,  43  Conn.  313;  Far- 
rell  v.  Waterbury  Horse  R.  Co.,  60  Conn.  239,  21  Atl.  G75,  23 
Atl.  544.  If  the  fact  thus  improperly  made  tlie  basis  of  the 
judgment  was  material  thereto,  the  judgment  must  be  set  aside. 
We  are  thus  led  to  inquire  whether  or  not  the  judgment  ren- 
dered can  be  supported  by  the  facts  as  the  conmiittee  found 
thejn.     If  tlie  answer  is  in  the  negative  a  reversal  must  follow. 

The  contracts  and  conveyances  of  persons  non  compos  mentis, 
when  not  under  guardianship,  are  voidable,  and  not  void :  Wait 
V.  Maxwell,  5  Pick.  217,  16  Am.  Dec.  391;  Eaton  v.  Eaton,  37 
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N.  J.  L.  108,  18  Am.  Rep.  716;  Ingraham  v.  Baldwin,  9  X.  Y. 
45;  Hovey  v.  Hobson,  53  Me,  451,  89  Am.  Dec.  705;  Scanlan 
V.  Cobb,  85  111.  296;  Freed  v.  Brown,  55  Ind.  310. 

The  authorities  differ  as  to  the  conditions  under  which,  as 
between  the  parties,  executed  contracts  or  conveyances,  voidable 
for  the  cause  stated,  may  be  avoided  in  equity.  **®  There  are 
cases  which  hold  that  restitution  of  the  consideration  received 
is  not  one  of  the  conditions :  Gibson  v.  Soper,  6  Gray,  279,  66 
Am.  Dec.  414;  Hovey  v.  Hobson,  53  Me.  451,  89  Am.  Dec.  705; 
Nichol  V.  Thomas,  53  Ind.  42 ;  Crawford  v.  Scovell,  94  Pa.  St. 
48,  39  Am.  Rep.  7G6.  Much  the  greater  number  of  cases,  how- 
ever, hold  a  contrary  doctrine,  and  support  the  proposition  that 
a  deed  cannot  be  set  aside  on  the  ground  of  the  grantor's  incom- 
petency, where  the  grantee  acted  in  ignorance  of  the  incompe- 
tency and  fairly  and  in  good  faith,  unless  the  consideration  re- 
ceived be  refunded  or  the  grantee  restored  to  his  original  posi- 
tion, and  injustice  thus  avoided :  Eaton  v.  Eaton,  37  N.  J.  L. 
108,  18  Am.  Rep.  716;  Lincoln  v.  Buckmaster,  32  Vt.  652; 
Scanlan  v.  Cobb,  85  111.  296;  Rusk  v.  Eenton,  14  Bush  (Ky.), 
490,  29  Am.  Rep.  296;  Young  v.  Stevens,  48  X.  H.  133,  2  Am. 
Rep.  202,  97  Am.  Dec.  592;  Boyer  v.  Berryman,  123  Ind.  451, 
24  X.  E.  249;  Ashcroft  v.  De  Armond,  44*^ Iowa,  229;  Gribben 
V.  Maxwell,  34  Kan.  8,  55  Am.  Rep.  233,  7  Pac.  584;  More  v. 
Calkins,  85  Cal.  177,  24  Pac.  729 ;  Riggan  v.  Green,  80  N.  C. 
236,  30  Am.  Rep.  77;  Pearson  v.  Cox,  7I  Tex.  246,  10  Am.  St. 
Rep.  740,  9  S.  W.  124. 

The  English  cases  give  their  unqualified  support  to  the  rule 
last  stated :  Selby  v.  Jackson,  6  Beav.  192,  200 ;  Xiell  v.  Morley, 
9  Yes.  Jr.  478;  Molton  v.  Camroux,  2  Ex.  487;  Campbell  v. 
Hooper,  3  Smale  &  G.  153.  See,  also,  2  Pomeroy's  Equity 
Jurisprudence,  sec.  946;  1  Story's  Equity  Jurisprudence,  12th 
ed.,  sees.  227,  228;  1  Devlin  on  Deeds,  sec.  76. 

The  first  case  to  assert  the  doctrine  that  there  might  be  a 
rescission  without  restoration  we  believe  to  have  been  Gibson 
V.  Soper,  6  Gray,  279,  66  Am.  Dec.  414.  Tlie  judge  wlio  wrote 
the  opinion  of  the  court  found  no  little  difficulty  in  harmoniz- 
ing its  views  with  the  opinion  rendered  l:)y  Chief  Justice  Sliaw 
in  the  then  recent  case  of  Arnold  v.  Richmond  Iron  Works,  1 
Gray,  434,  wdierein  a  contrary  doctrine  was  stated  in  plainest 
terms.  The  decision  in  Hovey  v.  Hobson,  53  Me.  451,  89  Am, 
Dec,  705,  followed  about  ten  years  later  and  adopted  the  views 
of  the  Massachusetts  -case.  These  two  cases  contain  all  that 
has  been  or  can  be  said  in  favor  of  the  position  assumed.     The 
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reasoning  of  the  court  is  grounded  upon  the  watchful  concern 
which  equity  maintains,  and  ought  to  maintain,  over  those  wlio 
are  incapable  of  managing  their  affairs.  The  law,  it  is  said, 
makes  their  very  incapacity  their  shield,  so  that  ^***^  in  their 
weakness  they  find  their  protection.  An  analogy  is  drawn  be- 
tween infants  and  persons  non  compos  mentis,  and  it  is  said 
that  the  law  intends  that  he  who  deals  with  either  shall  do  so  at 
his  peril.  Pursuing  the  assumed  analogy,  the  proposition  is 
laid  down  that  the  right  of  the  insane  to  avoid  their  contracts, 
like  that  of  infants,  is  absolute  and  paramount,  and  superior  to 
all  equities  of  other  persons,  however  far  removed  in  the  chain 
of  title.  The  argument  is  that  if  restitution  was  required  as 
a  condition  precedent  to  cancellation,  that  might  be  indirectly 
accomplished  which  the  law  does  not  permit,  and  the  great  pur- 
pose of  the  law,  in  securing  the  protection  of  those  who  cannot 
protect  themselves,  be  thus  defeated. 

The  answer  to  this  argument  is  obvious.  It  sees  only  the 
rights  and  interest  of  one  party,  and  makes  them  paramount 
over  all  other  considerations.  A  proceeding  to  set  aside  an  in- 
competent's conveyance  is  one  in  equity.  The  powers  invoked 
are  equitable  and  call  for  the  exercise  of  the  broadest  equity : 
2  Story's  Equity  Jurisprudence,  12th  ed.,  sec.  1365d.  When 
the  case  involves  an  innocent,  bona  fide  grantee,  the  court  ha? 
before  it  two  innocent  parties  between  whom  it  is  in  duty  bound 
to  do  equity  to  the  best  of  its  ability.  It  has  no  right  to  shut 
its  cars  to  the  claims  of  either  party.  To  say  that  one,  how- 
ever innocent  he  may  be  and  however  fair  his  dealings,  who 
chances  to  deal  with  an  incompetent,  does  so  at  his  peril,  and 
can  have  no  consideration  in  a  court  of  equity  when  he  is  about 
to  be  deprived  of  both  his  property  and  the  consideration  paid 
for  it,  is  to  hold  a  harsh  doctrine  which  might  easily  transform 
the  incompetent's  shield  into  a  sword.  Cases  of  this  character 
furnish  no  exception  to  tbe  maxim  that  he  who  seeks  equity 
must  do  equity;  so  that  if,  on  the  whole  case,  it  would  be  in- 
equitable to  set  aside  a  conveyance,  there  is  no  inexorable  rule 
that  it  must  be  done  Ijecause,  perchance,  the  grantor  was  de- 
ficient in  mental  cai);:city:  2  Story's  Equity  Jurisprudence,  12th 
ed.,  sec.   13G5d. 

The  argument  under  review  also  forgets  the  provisions  which 
arc  made  by  statute  for  the  protection  of  the  property  interests 
of  incapable  persons  and  the  prompt  redress  of  ^**^  their  wrongs. 
It  is  made  easv  to  put  such  persons  beyond  the  power  of  con- 
tracting or  disposing  of  their  estate,  and  to  provide  a  competent 
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substitute  to  secure  redress  when  occasion  arises.  It  may  be 
safely  assumed  that  the  friendly  or  selfish  interest  of  friends 
or  relatives  will,  in  the  presence  of  so  simple  a  recourse,  leave 
few  incapable  persons  possessed  of  estate  free  to  dissipate  it,  or, 
in  the  event  of  a  wasteful  bargain  or  disposition  by  one  whose 
power  has  not  been  legally  restrained,  that  such  interest  will 
prompt  to  speedy  action  which  will  lead  to  an  intelligent  con- 
servation of  the  incompetent's  interests  before  delay  has  wit- 
nessed the  dissipation  of  the  consideration  received,  or  permit- 
ted substantial  changes  in  the  status  of  the  bona  fide  grantee. 
These  considerations  deprive  of  much  of  their  force  the  argu- 
ments for  the  extreme  doctrine  laid  down  in  the  Massachusetts 
and  ilaine  cases,  which  is  therein  drawn  so  strongly  from  the 
nec-essities  of  the  situation  and  the  consequences  to  incompetents 
assumed  to  flow  from  any  other  doctrine. 

The  assumed  analogy  between  the  status  of  infants  and  in- 
competents, of  which  so  much  is  made  especially  in  the  Maine 
case,  is  by  no  means  a  perfect  one,  and  may  easily  be  carried 
too  far.  It  is  one  thing  to  hold  that  he  who  does  not  discover 
the  tangible,  definite  and  ascertainable  status  of  minority  must 
suffer  the  consequences,  and  quite  another  to  say  that  he  who 
fails  to  detect  the  existence  of  the  subtle,  elusive  and  sporadic 
condition  of  mental  unsoundness,  and  to  correctly  measure  its 
degree,  cannot  be  heard  in  a  court  of  equity  to  plead  his  iguo- 
ance  and  good  faith.  There  are  practical  reasons  for  the  pro- 
tection of  an  infant  who  cannot  be  put  into  a  position  where  his 
acts  become  a  nullity,  and  who  it  is  said  cannot,  or  at  least  may 
not,  make  a  disaffirmance  of  his  conveyances  of  realty  until  time 
has  brought  him  to  his  majority,  which  do  not  exist  in  the  case 
of  the  incapable  person :  Eeeve's  Domestic  Eehttions,  254.  In 
this  connection  it  is  to  be  noticed  that  the  cases  in  question  Jo 
not  stop  with  the  logical  consequences  of  the  analogy  assumed. 
In  both  states  the  contemporaneous  view  seems  to  have  been  that 
if  an  infant  disaffirm  his  contract  he  must  restore  ^''*''  the  con- 
sideration in  so  far  as  he  had  it  in  his  hands:  Badger  v.  Phin- 
ney,  15  Mass.  359,  8  Am.  Doc.  105;  Bartlett  v.  Cowles,  15  Gray, 
415;  Boody  v.  McKenney,  23  Me.  517.  In  tlie  case  of  incom- 
petents there  is  no  hint  of  a  duty  to  restore  under  any  circum- 
stances, as  involved  in  the  right  of  equitable  cancellation.  ^  In 
so  far  as  this  state  is  concerned,  argument  from  the  analogy 
referred  to  would  support  the  proposition  that  restoration  was 
a  condition  precedent  to  an  incompetent's  rescission  of  an  exe- 
cuted contract  or  conveyance,  where  the  other  party  had  acted 
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in  ignorance  of  the  disability  and  fairly  and  in  good  faith ;  since 
the  privilege  of  avoidance  is  under  similar  circumstances  re- 
fused to  an  infant  who  has  so  enjoyed  or  availed  himself  of  the 
consideration  that  the  parties  cannot  be  restored  to  their  origi- 
nal position :  Eiley  v.  Mallory,  33  Conn.  201 ;  Gregory  v.  Lee, 
64  Conn.  -407,  30  Atl.  53. 

The  true  principle,  however,  would  appear  to  be  that  the  in- 
cidents of -those  contracts  and  conveyances  which  the  law  re- 
gards as  voidable,  whether  by  reason  of  fraud,  duress,  intoxica- 
tion, infancy,  mental  disability,  or  other  cause,  differ  according 
to  the  circumstance  which  gives  rise  to  the  defect,  and  that  each 
class  of  cases  stands  in  a  court  of  equity  upon  a  more  or  less  inde- 
pendent footing,  the  status  and  incidents  of  each  to  be  determined 
by  all  the  conditions  and  considerations  involved  as  they  appeal 
to  the  judicial  conscience.  One  deduction  by  analogy,  however, 
seems  fully  justified,  and  that  is,  that  if  restitution  is  required 
of  an  infant,  it  should  be  required  on  the  part  of  an  incompe- 
tent not  under  guardianship,  in  favor  of  one  who  has  dealt  with 
him  in  ignorance  and  good  faitli.  Both  reason  and  authority 
by  way  of  analog}-,  in  this  jurisdiction,  therefore,  appear  to  us 
to  support,  as  the  best  general  rule,  the  proposition  hereinbe- 
fore stated  as  having  the  support  of  the  English  and  the  greater 
number  of  American   cases. 

It  needs  no  argument  to  demonstrate  that  if  restitution  must 
be  made  to  the  immediate  grantee  of  the  incompetent,  sul)se- 
quent  grantees,  who  take  the  title  in  like  good  faith  and  igno- 
rance of  the  incompetent's  disability,  are  entitled  to  be  resiuix'd 
to  their  original  position  before  they  can  be  deprived  '*'^*^  of 
their  property  by  the  intervention  of  a  court  of  equity. 

Tliere  remains  to  inquire  whetlier  the  defendants  ]\aymond 
stand  in  the  position  of  bona  fide  grantees  in  ignorance  of  Ilel- 
mina  Jennings'  incapacity.  The  report  finds  that  none  of  the 
allegations  of  fraud  and  conspiracy  on  tlieir  part  wxtc  true, 
that  they  supposctl  they  were  dealing  with  Francis  M.  Jennings 
alone,  that  they  did  not  know  that  Helmina  did  not  have  suili- 
cient  capacity  to  make  a  deed,  and  that  neither  their  bookkeeper 
nor  their  attorney,  who  were  sent  to  procure  the  execution  oF 
the  deeds,  observed  that  she  was  not  competent  to  understand 
them.  It  is,  indeed,  found  that  Thomas  1.  Raymond  liad  met 
Ilelmina  some  years  before  and  knew  that  she  was  not  of  aver- 
age mental  aljility.  But  average  mental  capacitv  is  not  ve- 
quired  for  tlie  execution  of  a  valid  deed :  Hale  v.  Ilills,  8  Conn. 
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39.  The  land  records  showed,  concerning  the  chain  of  title  of 
the  land  in  question,  that  Helmina's  mother  and  all  her  three 
brothers  and  sisters  had  dealt  with  her  as  one  having  capac- 
ity. Her  then  interest  was  one  thus  created.  Her  mother, 
not  to  mention  her  brother  of  the  same  household,  was  a 
participant  with  her  in  the  present  transaction,  and  stood  by 
as  she  executed  her  conveyance.  Clearly  the  defendants  Ray- 
mond were  not,  under  all  the  circumstances,  negligent  in  as- 
suming and  believing  that  her  deficiency  in  mentality  was  not 
such  as  to  make  her  incapable  of  executing  a  valid  deed. 

There  is  one  other  aspect  of  the  case  which  should  not  be 
overlooked.  Subsequent  to  the  filing  of  the  committee's  re- 
port Helmina  died,  survived  by  her  mother  who  died  later. 
The  mother  thus  became  the  sole  heir  at  law  of  Helmina: 
Gen.  Stats.,  sec.  398.  If  Helmina  left  no  creditors,  the 
fruit  of  the  action  would  inure  to  the  benefit  of  tbe  mother's 
estate.  The  mother,  who  was  competent,  was  a  party  with 
Helmina  in  the  transaction  in  question.  She  was  present 
when  her  daughter  executed  the  deed  souglit  to  be  set  aside. 
She  knew  the  purpose  of  the  deed  and  of  the  general  trans- 
action of  which  it  formed  a  part.  Thus  staiuliiig  l>y  and 
'*^"*  permitting  the  Eaymonds  to  contract  as  they  did  upon  tlie 
faith  that  they  were  receiving  deeds  from  competent  persons, 
and  actively  participating  in  the  transaction,  she  would  be 
estopped  from  thereafter  setting  up  the  incompetency  of 
such  persons,  against  those  whom  she  thus  assisted  in  de- 
ceiving: Gregg  V.  AVells,  10  Ad.  &  E.  90;  Eusk  v.  Fenton,  14 
Bush  (Ky.),  490,  493,  29  Am.  Eep.  413;  Field  v.  Doyon,  G4 
Wis.  560,  25  X.  W.  653;  Ex  parte  Hall,  7  Yes.  Jr.  2G1.\2(;4. 

If  it  should  appear  that  the  estate  souglit  to  bo  recovered 
was  not  needed  for  the  payment  of  the  del)ts  of  the  deL-cas<>(l 
Helmina,  and  that  therefore  the  benefits  arising  from  the 
foreclosure  would  accrue  to  lier  mother's  estate,  the  facts 
suggested  would  become  of  controlling  importance  in  balanc- 
ing the  equities  in  the  case  and  in  determining  whether  or 
not  it  was,  on  the  whole,  equitahle  that  tlie  Eaymonds  shouhl 
thus  be  deprived  of  that  for  wliich  they  have  paid,  for  the 
benefit  of  the  estate  of  one  who  occui)ied  toward  them  tlie 
position  of   ]\Irs.   Jennings. 

The  other  claims  of  error  need  not  l)e  considered. 

There  is  error  and  the  judgment  is  reversed. 

In  this  opinion  the  other  judges  concurred. 
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The  Deed  of  an  Insane  Person  before  office  found  is  voidable  onlv, 
and  rot  void:  Blinn  v.  Sehwarz,  177  N.  Y.  252,  69  N.  E.  542,  101  Am. 
St.  Eep.  000,  and  cases  cited  in  the  cross-reference  note  thereto.  But 
it  cannot  ordinarily  be  set  aside  without  a  restoration  of  the  pur- 
chase money:  Eldredge  v.  Palmer,  185  111,  618,  76  Am.  St.  Eep.  59, 
57  X.  E.  770;  monographic  note  to  Flach  v.  Gottschalk,  71  An\  St. 
Rep.  431,  432.  But  see  Simpson  v.  Prudential  Ins.  Co.,  184  Mass. 
348,  ante,  p.  560,  68  N.  E.  673. 


MOWER  V.  SANFORD. 

[76  Conn.  504,  57  Atl.   119.] 

AN  ANNUITY  is  a  Sum  Payable  Annually  unless  the  lan- 
guage of  the  instrument  creating  it  may  properly  be  construed  as 
providing  a  different  time  of  payment,     (p.  1009.) 

PAYMENT,  When  not  Due  in  Advance. — An  agreement  to 
pay  a  specified  sum  yearly  cannot  be  construed  as  a  promise  to  pay 
such  sum  in  advance,  or  at  the  commencement  of  each  year.  The 
payment  mav  be  made  in  a  single  installment  at  the  end  of  the 
year.        (p.  1010.) 

IF  AN  ANNUITY  is  to  Commence  at  the  Death  of  the  Tes- 
tator, the  First  Payment  may  be  made  at  the  expiration  of  a  year 
from  that  date.      (p.  1010.) 

ANNUITY,  Apportionment  of. — If  an  annuity  is  made  pay- 
able to  the  widow  of  the  testator  from  and  after  his  death,  during 
her  life,  and  she  dies  before  the  end  of  the  year  following  the  last 
payment,  her  administrator  cannot  recover  for  the  proportionate  part 
of  the  year  which  had  expired  at  the  time  of  her  death.  The  an- 
nuity  is   not   apportionable.      (pp.   1010,   1011.) 

Action  by  the  administratrix  of  Sarah  M.  Sanford  to  recover 
a  portion  of  an  annuity.  A  demurrer  to  the  complaint  was  sus- 
tained,  and  the  plaintiff  appealed, 

Charles  K.  Bush,  for  the  appellant. 

William  B.  Boardman  and  Sanford  Stoddard,  for  the  ap- 
pellee. 

'^^'*  HALL,  J.  The  complaint  in  this  action  alleges  these 
facts:  On  the  11th  of  November,  18G9,  the  following  agreement 
^^^  under  seal  was  entered  into,  in  this  state,  between  Glover 
Sanford,  party  of  the  first  part,  and  Sarah  M.  Smith,  party  of 
the  second  part:  "^^^lereas  the  said  parties  contemplate  mar- 
riage, now  prior  thereto  and  in  consideration  thereof,  said  party 
of  the  first  part  hath  given  and  doth  hereby  give  to  said  party 
of  the  second  part  the  sum  and  estiite  of  one  thousand  dollars, 
lawful  money  of  the  United  States,  annually,  so  long  as  she 
shall  remain  his  widow  by  way  of  jointure  as  a  provision  for 
her  support  during  life,  the  same  to  take  effect  from  and  after 
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the  death  of  her  said  husband,  the  said  party  of  the  first  part, 
and  to  be  in  bar,  and  in  full  satisfaction  and  discharge  of  all 
the  claim  of  said  party  of  the  second  part  for  dower  in  the  es- 
tate of  her  said  husband.  And  said  party  of  the  second  part 
hereby  accepts  and  receives  said  sum  and  estate  of  one  thousand 
dollars  lawful  money  of  the  United  States,  annually,  so  long 
as  she  shall  remain  the  widow  of  said  party  of  the  first  part, 
the  same  to  take  effect  from  and  after  the  death  of  my  said 
husband,  by  way  of  jointure  as  a  provision  for  the  support  of 
me,  the  said  party  of  the  second  part  during  life,  and  the  same 
to  be  in  bar,  and  in  full  satisfaction  and  discharge  of  all  my 
claim  to  dower  in  the  estate  of  my  said  husband,  pursuant  to 
the  provisions  of  the  statute  in  such  case  made  and  provided." 

Said  persons  afterward  married,  and  both  died  intestate; 
Olover  Sanford  on  the  31st  of  May,  1878,  and  his  widow, 
Sarah  M.  Sanford,  on  the  30th  of  January,  1903.  The  plain- 
tiff is  the  administratrix  of  the  estate  of  the  widow,  and  the 
defendant  is  administrator  of  the  estate  of  Glover  Sanford. 

After  the  death  of  Glover  Sanford,  the  defendant  paid  to  his 
■widow,  under  said  agreement,  one  thousand  dollars,  in  install- 
ments of  var}ang  amounts,  between  October,  1878,  and  June 
2,  1879;  and  on  or  about  the  2d  of  June  of  each  year  there- 
after paid  her  the  sum  of  one  thousand  dollars,  making  the  last 
payment  on  the  2d  of  June,  1902.  He  has  refused  to  make 
any  payment  to  the  plaintiff,  under  said  contract,  since  the  death 
of  Sarah  M.  Sanford. 

^^^  Upon  her  appeal  from  the  judgment  of  the  trial  court 
sustaining  the  defendant's  demun-er  to  the  complaint,  the 
plaintiff  makes  two  claims :  1,  That  by  the  terms  of  the  contract, 
upon  the  death  of  Glover  Sanford,  May  31,  1878,  the  annuity 
for  the  first  year  became  payable  to  the  widow  immediately,  and 
for  each  succeeding  year  became  payable  in  advance;  and  that 
the  plaintiff,  as  her  administratrix,  is  therefore  entitled  to  re- 
cover the  full  amount  of  the  unpaid  annuity  for  the  last  year, 
commencing  May  31,  1902;  2.  That  if  the  annuity  did  not  be- 
come payal)le  until  the  end  of  each  succeeding  year,  after  tlie 
death  of  Glover  Sanford,  the  plaintiff  is  entitled  to  recover  a 
proportionate  part  of  the  annuity  for  the  last  year,  for  tlie 
period  between  the  date  of  the  last  payment,  Jime  2,  1902,  and 
the  date  of  the  death  of  the  widow,  January  30,  1903. 

An  "annuity"  signifies  a  sum  payable  annually,  unless  tlie 
language  of  the  instrument  creating  it  may  properly  lie  con- 
strued as  providing  a  different  time  of  payment.     By  the  agree- 
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ment  before  us  the  annuitant  is  expressly  given,  and  expressly 
contracts  to  receive,  the  sum  of  one  thousand  dollars  "annually,'* 
so  long  as  she  shall  remain  the  widow  of  the  grantor.  The  word 
"annually"  as  thus  used,  not  only  denotes  the  amount  to  be 
paid,  but  the  time  of  payment:  Kearney  v.  Cruikshank,  117  N. 
Y,  95,  99,  22  N,  E.  580.  It  means  not  only  that  the  annuitant 
is  to  receive  the  sum  of  one  thousand  dollars  for  each  year, 
but  that  that  sum  is  to  be  paid  to  her  each  year.  An  agreement 
to  pay  a  fixed  sum  annually,  or  each  year,  in  the  absence  of 
language  modifying  the  ordinary  meaning  of  these  terms,  can- 
not fairly  be  construed  as  a  promise  to  pay  such  sum  annually 
in  advance,  or  at  the  commencement  of  each  year,  A  contract 
for  the  payment  of  money  in  fixed  installments,  containing  no 
other  provision  for  the  time  of  payment  of  such  installments 
than  that  they  are  to  be  paid  annually,  is  lawfully  performed 
by  the  payment  of  a  single  installment  at  the  end  of  each  year. 
The  words  of  the  agreement,  "the  same  to  take  effect  from  and 
after  the  death  of  her  said  husband,"  do  not  describe  the  time 
of  the  payment,  but  the  event  which  brings  the  annuity  into 
existence,  °^''  the  time  from  which  it  begins  to  run :  Simmons 
v.  Hubbard,  50  Conn.  574,  576,  "If  an  annuity  is  given  by 
will,  it  will  commence  immediately  after  the  testator's  death, 
and  the  first  payment  shall  be  made  at  the  expiration  of  a  year 
from  that  event" :  1  Swift's  Digest,  side  p.  455,  In  Bartlett 
V,  Slater,  53  Conn,  102,  107,  55  Am,  Rep.  73,  22  Atl.  G78,  an 
annuity  is  defined  as  "a  yearly  payment  of  a  certain  sum  of 
money,"  and  it  is  said  in  that  case,  citing  3  Redfield  on  Wills, 
186:  "In  case  of  an  annuity  bequeatliod,  it  begins  from  the 
death  of  the  testator,  and  the  first  payment  becomes  due  in  one 
year  thereafter";  and  again,  citing  Gibson  v.  Bott,  7  Yes.  Jr. 
96 :  "If  an  annuity  is  given,  the  first  payment  is  payable  at  the 
end  of  the  year  from  the  death."  Tlie  claim  that  the  annuity 
was  payable  in  advance  cannot  be  upheld. 

As  the  annuitant  died  before  the  end  of  the  year  following 
the  last  payment,  made  in  June,  1902,  may  her  administratrix 
recover  a  part  of  the  sum  of  one  thousand  dollars,  proportionate 
to  the  part  of  that  year  which  had  expired  at  the  time  of  the 
death  of  the  annuitant,  in  January,  1903? 

"We  think  this  question  is  very  clearly  answered  in  Tracy  v. 
Strong,  2  Conn.  659,  which  in  its  principal  features  closely  re- 
sembles the  present  action.  In  that  case,  as  in  this,  the  admin- 
istratrix of  an  annuitant  claimed  to  recover  a  fractional  part 
of  the  annuity    proportionate  to  the  time  which  had  intervened 
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between  the  fixed  time  of  payment  and  the  date  of  the  annui- 
tant's death.  It  was  urged  there,  that  as  the  annuity  was  a 
provision  for  a  widow  in  lieu  of  her  dower,  it  was  an  exception 
to  the  general  rule  that  an  annuity  was  not  apportionable.  The 
court  overruled  the  plaintiff's  claim,  and,  in  the  opinions  by 
Chief  Justice  Swift  and  Judge  Gould,  held  that  the  only  two 
'exceptions  introduced  by  courts  of  equity  to  the  fully  settled 
common-law  rule  that  there  can  be  no  apportionment  of  an  an- 
nuity in  respect  of  time,  were  "where  an  annuity  is  payable,  by 
way  of  maintenance,  to  an  infant  or  feme  covert — who,  by  reason 
of  their  legal  disabilities,  might  be  unable  to  procure  credit  for 
necessaries,  if  payment  for  them  depended  ^^  upon  their  liv- 
ing till  the  annuity  should,  by  the  common  rule,  become  pay- 
able." The  present  case  does  not  come  within  these  exceptions, 
since  Mrs.  Sanford,  after  the  death  of  her  husband,  was  under 
no  legal  disability  to  contract. 
In  England,  and  in  Massachusetts,  Rhode  Island  and  Xew  York, 
annuities  are  by  statute  made  apportionable  in  respect  of  time. 
In  some  jurisdictions  the  exceptions  to  the  common-law  rule 
against  apportionment  have  been  extended  to  include  an  annuity 
given  to  a  widow  in  lieu  of  dower,  upon  the  ground  tliat  the  an- 
nuity is  necessary  for  the  support  of  the  widow  vmtil  her  death, 
or  for  the  reason  that  that  which  is  given  in  the  place  of  dower 
should  last  as  long  as  that  for  which  it  is  given :  In  re  Lack- 
awanna Iron  etc.  Co.,  37  N.  J.  Eq.  26;  In  re  Cushing's  Will, 
58  Vt.  393,  5  Atl.  186;  Ehode  Island  Hospital  Trust  Co.  v. 
Harris,  20  E.  I.  160,  163,  37  Atl.  701;  Blight  v.  Blight,  51 
Pa.  St.  420.  But  the  rule  as  laid  down  in  Tracy  v.  Strong,  3 
Conn.  659 — perhaps  fully  understood  by  tlie  parties  to  the 
present  contract  when  it  was  drawn — has  been  so  long  recog- 
nized as  the  established  law  of  this  state,  that  if  it  is  to  bo 
changed  or  the  exceptions  to  it  extended,  it  should  be  done  by 
the  legislature  rather  than  by  the  courts. 


There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


Annuities  are  held  not  apportionable,  in  the  event  of  the  death  of 
the  annuitant  before  the  time  of  payment,  in  Chase  v.  Darby,  110 
Mich.  314,  64  Am.  St.  Eep.  347,  68  N.  W.  159;  Heizer  v.  Heizer,  71 
Ind.  526,  36  Am.  Kep.  202. 
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LAHIFF  V.  ST.  JOSEPH'S  TOTAL  ABSTINENCE  AND 
BENEVOLENT  SOCIETY. 

[76  Conn.  648,  57  Atl.  692.] 

ASSOCIATIONS,  Eesponsibility  of  for  Illegal  Expulsion  of 
Member. — If  a  member  of  an  association  la  expelled  at  a  special  meet- 
ing not  legally  called,  and  the  action  thus  taken  is  therefore  not 
binding  on  the  association,  if  it  at  a  subsequent  meeting  in  effect 
approves  the  action  thus  illegally  taken  by  refusing  him  admission 
to  the  meeting,  it  becomes  responsible  for  his  illegal  expulsion,  (p. 
1014.) 

ASSOCIATIONS,  Remedy  for  Illegal  Expulsion. — An  action 
may  be  sustained  by  a  member  against  an  association  for  his  illegal 
expulsion  by  it.  Mandamus  to  compel  his  readmlsslon  to  member- 
ship is  not  his  sole  remedy,     (p.  1015.) 

DAMAGES,  Measure  of  for  Illegal  Expulsion  by  an  Associa- 
tion.— In  estimating  damages  suffered  by  the  plaintiff  for  his  illegal 
expulsion  by  the  defendant  association,  the  loss  sustained  by  him  in 
being  deprived  of  the  use  and  enjoyment  of  the  property  of  the  as- 
sociation and  the  privileges  of  membership  and  the  mental  suffer- 
ing caused  by  hig  wrongful  expulsion  and  the  manner  In  which  it  was 
effected  are  proper  elements  for  allowance,     (pp.  1015,  1016.) 

Action  to  recover  damages  for  the  illegal  expulsion  of  the 
plaintiff  from  membership  in  the  defendant  society.  Judgment 
for  the  plaintiff;  the  defendant  appealed. 

Henry  M.  Hunter  and  Samuel  B.  Harvey,  for  the  appellant. 

Charles  E.  Searles  and  Thomas  J.  Kelley,  for  the  appellee. 

*^^  HALL,  J,  The  defendant  in  this  action  is  a  voluntary 
unincorporated  association,  which,  under  section  588  of  the 
General  Statutes,  may  sue  and  he  sued  by  its  distinguishing 
name,  and  against  which  a  suit  may  be  brought  by  any  individual 
member  thereof. 

The  plaintiff  claims  damages,  upon  the  ground  that  he  has 
been  unlawfully  expelled  from  said  association  and  deprived  of 
all  the  rights  and  privileges  incident  to  membership  therein. 

By  its  answer  the  defendant  denied  all  the  allegations  of  the 
complaint,  excepting  those  describing  the  character  and  location 
of  the  defendant  society. 

It  appears  by  the  finding  of  facts,  that  at  a  special  meeting 
of  the  society  on  the  1st  of  May,  1901,  the  plaintiff,  who  had 
long  been  a  member  of  the  society  in  good  standing,  and  Avas 
then  its  vice-president  and  acting  as  president  at  said  meeting, 
was  declared  expelled  from  the  society. 
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It  is  found  that  the  special  meeting  was  not  called  for  the 
purpose  of  acting  upon  the  expulsion  of  the  plaintiff,  ^®  that 
the  plaintiff  had  no  notice  of  such  proposed  action,  that  no 
charges  were  preferred  against  him,  that  he  was  given  no  op- 
portunity to  be  heard,  that  the  motion  for  his  expulsion  was 
put  by  a  member  of  the  society  and  declared  carried  without  the 
noes  being  called  for,  and  that  the  plaintiff  was  thereupou  com- 
pelled to  withdraw  from  the  rooms  of  the  society. 

Afterward,  at  a  regular  meeting  of  the  society,  the  plaintiff 
demanded  admission  to  the  defendant's  rooms  and  to  the 
privileges  of  membership  in  the  society,  but  was  refused;  and 
he  has  ever  since  been  debarred  from  all  the  rights  and 
privileges  of  membership. 

In  the  trial  court  the  defendant  claimed,  upon  these  facts, 
that  the  plaintiff  was  not  entitled  to  recover,  because  he  had 
failed  to  prove  that  the  acts  complained  of  were  in  violation  of 
the  constitution  and  by-laws  of  the  society,  and  that  the  plain- 
tiff could  recover,  if  at  all,  only  to  the  extent  of  his  pecuniary 
loss  proved. 

The  trial  court  overruled  these  claims  and  rendered  judg- 
ment for  the  plaintiff  for  two  hundred  dollars,  basing  said  dam- 
ages upon  the  injury  sustained  by  the  plaintiff  in  being  deprived 
of  his  interest  in  the  defendant's  property,  and  of  the  rights 
and  privileges  of  membership  in  the  society,  and  upon  the 
mental  distress  suffered  by  him  "on  account  of  the  indignity 
put  upon  him."  The  overruling  of  the  defendant's  said  claims 
in  the  trial  court,  and  the  rendering  of  a  judgment  for  the 
plaintiff  upon  the  facts  found,  are  in  substance  the  errors  as- 
signed in  the  appeal. 

Upon  this  appeal  the  defendant  abandons  its  claim  made  at 
the  trial  court,  that  the  plaintiff  was  not  illegally  expelled,  and 
concedes  that  the  proceedings  in  the  matter  of  expulsion  were 
"in  direct  violation  of  law."  AVe  are  now  asked  by  the  defend- 
ant to  set  aside  the  judgment  of  the  superior  court  upon  the 
ground,  first,  that  the  vote  of  expulsion  at  said  special  meeting 
was  illegal  and  void,  and  not  Ijinding,  eitlier  upon  tbe  plaintiff 
or  the  defendant  society,  or  its  absent  or  dissenting  members,  not 
only  because  of  the  manner  in  wbich  the  proceedings  of  tbat 
meeting  were  conducted,  ^^^  but  because  no  notice  was  given 
in  the  call  for  the  meeting  that  action  was  proposed  to  be  taken 
upon  said  matter  of  expulsion ;  and  second,  upon  tbe  ground  that 
mandamus  is  the  only  remedy  for  such  illegal  expulsion. 
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Neither  of  these  questions  appears  to  have  lieen  so  distinctly 
raised  and  decided  in  the  trial  court,  nor  to  be  so  specifically 
stated  in  the  reasons  of  appeal  as  to  meet  the  requirements  of 
section  802  of  the  General  Statutes  and  entitle  the,  defendant 
to  have  them  considered  here.  But  waiving  the  irregular  man- 
ner in  which  these  claims  are  presented  in  this  court,  they  can- 
not be  sustained  upon  the  facts  before  us. 

As  to  the  first  of  these  claims,  if  we  assume,  for  the  reasons 
stated  by  the  defendant,  that  the  special .  meeting  of  May  1^ 
1901,  was  not  a  lawful  one  for  the  purpose  of  acting  upon  the 
matter  of  expelling  the  plaintiff,  and  that  the  action  taken  upon 
that  matter  at  such  meeting  was  unauthorized  by,  and  not  bind- 
ing upon,  the  defendant  as  an  association,  it  still  appears  that 
the  association  is  responsible  for  the  illegal  expulsion  of  the  plain- 
tiff, since  the  court  finds  that  the  defendant  afterward,  at  a  reg- 
ular meeting  of  the  society,  in  effect  approved  the  action  of  the 
meeting  of  May  1,  1901,  by  refusing  the  plaintiff  admission  to 
its  meeting,  and  that  it  has  ever  since  debarred  the  plaintiff  fron* 
all  the  rights  and  privileges  of  membership. 

As  to  the  second  claim,  we  are  not  prepared  to  hold  that  a 
Avrit  of  mandamus  to  compel  the  association  to  readmit  him  to 
membership  is  the  plaintiff's  sole  remedy  for  the  illegal  expul- 
sion complained  of,  nor  even  that  it  is  an  available  remedy  to 
the  plaintiff  for  such  injury. 

The  writ  of  mandamus  is  an  extraordinary  remedy  to  be 
applied  only  under  exceptional  conditions,  and  is  not  to  ha 
extended  beyond  its  well-established  limits :  Duane  v.  Mc- 
Donald, 41  Conn.  517,  522.  It  lies  to  compel  the  per- 
formance of  a  public  duty,  or  one  imposed  by  public  au- 
tbority  and  for  the  nonperformance  of  which  there  is  no 
other  specific  or  adequate  remedy  at  law,  but  not  for  the 
enforcement  of  merely  private  obligations  such  as  those 
****-  arising  from  contracts :  Hartford  v.  Hartford  Street  Ey. 
Co.,  74  Conn.  194,  196,  50  Atl.  393;  Bassctt  v.  Atwator,  Go 
Conn.  355,  3G0,  32  Atl.  937,  32  L.  E.  A.  575;  Tobcy  v.  Hakes, 
64  Conn.  274,  1  Am.  St.  Kep.  114,  7  Atl.  551 ;  Parrot  v.  Bridge- 
port, 44  Conn.  180,  182,  26  Am.  Eep.  439;  American  Asylum 
V.  Phoenix  Bank,  4  Conn.  172,  178,  10  Am.  Dec.  112.  It  is 
often  an  appropriate  remedy  for  the  reinstatement  of  a  mem- 
ber of  an  incorporated  benevolent  or  social  society,  who  has 
been  unlawfully  and  unreasonably  deprived  of  the  enjoymont 
i>f  the  rights  and  privileges  of  membership  in  such  societies: 
1  Murawetz  on  Corporations,  2d  ed.,  sec.  277;  2   Spelling  on 
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Extraordinary  Remedies,  2d  ed.,  sec.  1606;  Commonwealth 
ex  rel.  Burt  v.  Union  League,  135  Pa.  St.  301,  20  Am.  St.  Rep. 
870,  19  Atl.  1030,  and  note  on  same  case,  8  L.  R.  A.  195. 
Such  associations,  although  private  corporations,  are  chartered 
by  the  state,  and  enjoy  privileges  and  exercise  powers  expressly 
granted  by  the  state,  and  for  that  reason  the  duties  devolving 
upon  them  are  regarded  as  of  a  public  character,  the  perform- 
ance of  which  may  properly  be  compelled  by  writ  of  mandamus : 
State  V.  Milwaukee  Chamber  of  Commerce,  47  Wis.  670,  3  N. 
W.  760;  Burt  v.  Grand  Lodge  of  Masons,  66  Mich.  85,  33  N". 
W.  13;  Tobey  v.  Hakes,  54  Conn.  274,  1  Am.  St.  Rep.  114, 
7  Atl.  551. 

Otto  V.  Journeymen  Tailors'  Union,  75  Cal.  308,  7  Am.  St. 
Rep.  156,  17  Pac.  217,  and  Von  Arx  v.  San  Francisco  Gruetli 
Verein,  113  Cal.  377,  45  Pac.  685,  are  cited  by  the  defendant 
as  cases  where  writs  of  mandamus  were  issued  against  unin- 
<3orporated  associations  to  compel  the  reinstatement  of  mem- 
bers wrongfully  expelled.  Our  attention  has  not  been  called 
to  any  other  authorities  holding  that  mandamus,  is  an  appro- 
priate remedy  against  unincorporated  societies  for  the  restora- 
tion of  an  expelled  member.  It  seems  generally  to  have  been 
held  that  writs  of  mandamus  will  be  denied  in  such  cases : 
People  V.  Board  of  Trade,  80  111.  134;  Burt  v.  Grand  Lodge 
of  Masons,  66  Mich.  85,  33  N".  W.  13;  Lamphere  v.  Grand 
Lodge  of  Workmen,  47  Mich.  429,  11  N.  W.  268.  But  whether 
or  not  a  person  might  be  expelled  from  an  unincorporated  so- 
ciety under  such  circumstances  as  to  warrant  the  granting  of 
■&  writ  of  mandamus  to  compel  his  restoration  to  membership, 
and  what  effect  the  granting  of  such  writ  might  have  upon  one's 
right  to  recover  damages  for  such  illegal  expulsion,  are  ques- 
tions which  we  are  not  called  upon  to  decide  ^^^  in  this  case. 
No  writ  of  mandamus  has  been  issued  or  asked  for  in  the 
present  case.  The  circumstances  of  his  expulsion  were  per- 
haps such  that  the  plaintiff  could  not  thereafter  have  enjoyed 
the  privileges  of  membership,  had  his  reinstatement  been  or- 
dered. Mandamus  might  for  that  reason  have  been  but  a  ])ar- 
tial  remedy  for  the  injury  sustained  by  his  wrongful  expulsion, 
and  an  action  for  damages  a  more  complete  remedy. 

Upon  the  facts  before  us  the  plaintilf  had  the  right  to 
abandon  all  claim  to  reinstatement  in  the  society  and  resort 
to  an  action  for  damages  for  the  injury  sustained  by  reason 
-of  the  illegal  expulsion:  Burt  v.  Grand  Lodge  of  ^Masons,  (ifi 
Mich.  85,  33  N.  W.  13;  Lamphere  v.  Grand  Lodge  of  Work- 
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men,  47  Mich.  429,  11  N.  W.  268;  Washington  Ben.  Soc.  v. 
Bacher,  20  Pa.  St.  425;  People  v.  Musical  Union,  118  N.  Y. 
101,  23  N.  E.  129;  People  v.  German  United  Church,  53  N. 
Y.  103;  Ludowisld  v.  Polish  Ben.  Soc,  29  Mo.  App.  337; 
State  V.  Lipa,  28  Ohio  St.  665;  Fraternal  Mystic  Circle  v. 
State  ex  rel.  Fritter,  62  Ohio  St.  628,  76  Am.  St.  Eep.  446,  48 
N.  E.  940;  Fisher  v.  Board  of  Trade,  80  111.  85.  We  cannot 
adopt  the  view  which  seems  to  he  expressed  in  Lavalle  v.  Societe 
St.  Jean  Baptiste,  17  R.  I.  680,  24  Atl.  467,  16  L.  R.  A.  392, 
that  the  bringing  of  an  action  for  damages  in  such  a  case  is 
a  waiver  by  the  plaintiff  of  the  illegality  of  his  expulsion.  The 
loss  sustained  by  the  plaintiff  in  being  deprived  of  the  use  and 
enjoyment  of  the  property  of  the  society  and  the  privileges  of 
membership  were  proper  elements  of  damage,  as  was  also  the 
mental  suffering  of  the  plaintiff  caused  by  his  wrongful  ex- 
pulsion and  the  manner  in  which  it  was  effected :  People  v.  Ger- 
man United  Church,  53  N.  Y.  103;  Maisenbacker  v.  Society 
Concordia,  71  Conn.  369,  376,  71  Am.  St.  Eep.  213,  42  Atl 
67;  Gibney  v.  Lewis,  68  Conn.  392,  396,  36  Atl.  799. 
There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


TJie  Jurisdiction  of  Courts  over  voluntary  unincorporated  associa- 
tions is  discussed  in  the  monographic  notes  to  Otto  v.  Journeyman 
Tailors,  7  Am.  St.  Eep.  160-170;  Kearns  v.  Howley,  68  Am.  St.  Eep. 
856-871;  Morris  Street  Baptist  Church  v.  Dart,  lOO  Am.  St.  Eep. 
734-750.  And  the  remedies  of  members  of  fraternal  and  other  asso- 
ciations are  discussed  in  tlie  monographic  note  to  Eobinson  v.  Tem- 
plar Lodge,  59  Am.  St.  Eep.  198-209. 
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MATHEWS  V.   SHEEHAN. 

[76  Conn.  654,  57  Atl.  694.] 

EXECUTOES  AND  ADMINISTEATOES— Speculative  Stock 
Accounts,  Duty  Respecting. — When  administrators  have  knowledge 
that  a  part  of  the  estate  is  subject  to  the  great  hazard  of  the  busi- 
ness of  stock  speculation,  it  becomes  their  duty  not  to  carry  the  ac- 
couat  for  speculative  gain,  but  to  settle  such  account  in  a  reason- 
able time,  and  thereby  withdraw  the  securities  from  the  perilous 
business  in  which  they  find  them  pledged,     (p.  1022.) 

AN  EXECUTOB  or  Administrator  is  not  Permitted  to  use  any 

part  of  the  estate  in  trade  or  manufacturing  or  stock  speculation  or 
other  business  venture  whereby  the  trust  fund  is  put  at  hazard,  and 
the  doing  of  any  of  these  things  is  a  breach  of  trust  rendering  him 
personally  liable  for  the  resulting  losses,     (p.  1022.) 

EXECUTORS  AND  ADMINISTRATORS,  Liability  of  for  not 
Closing  Speculative  Stock  Accounts. — Administrators  who  find  that 
part  of  the  estate  is  subject  to  the  hazard  of  speculative  accounts 
and  who  do  not  close  such  accounts  within  a  reasonable  time  and 
withdraw  the  securities  therefrom  are  liable  for  all  resulting  losses,, 
though  they  acted  in  good  faith  for  the  benefit  of  the  estate  and 
with  ordinary  care  and  prudence,     (p.  1023.) 

EXECUTORS  AND  ADMINISTRATORS— Consent  of  Heirs  to 
Continuance  of  Speculative  Accounts. — If  an  executor  or  adminis- 
trator acting  in  good  faith  and  with  ordinary  care  and  prudence  for 
the  good  of  the  beneficiaries  and  their  estate,  deviates,  with  their 
consent  and  approbation,  from  the  strict  line  of  his  duty,  as  by 
permitting  the  property  to  remain  subject  to  the  hazard  of  stock 
speculation,  such  consenting  beneficiaries  cannot  charge  him  with 
any  resulting  losses,  unless  they  withdraw  such  consent  and  appro- 
bation, in  which  event  the  executor  or  administrator  becomes  an- 
swerable for  losses  resulting  from  subsequently  continuing  the  ac- 
count,    (p.   1024.) 

EXECUTORS  AND  ADMINISTRATORS,  Finding  as  to 
Charges  of. — If  a  committee  to  which  an  administrator's  account  is 
referred  finds  that  the  charges  made  for  his  services  are  reasonable 
and  proper,  this  is  sufficient  to  support  the  account.  The  finding  need 
not   disclose   the   evidence   on  which  it   is  based,      (pp.   1025,   1025.) 

COSTS. — The  taxation  of  costs  is  within  the  discretion  of  the 
superior  court  in  proceedings  in  probate,     (p.  1026.) 

Appeal  from  an  order  relating  to  certain  accounts  of  the 
administrator  of  the  estate  of  Julius  Converse.  A  committee 
was  reported  to  hear  evidence  and  report  the  facts  to  the  court. 
A  remonstrance  was  filed  by  Mrs.  Mathews  against  the  report. 
This  remonstrance  having  been  demurred  to  by  the  adminis- 
trator, the  demurrer  was  sustained,  the  report  accepted,  and 
judgment  rendered  in  accordance  therewith.  Mrs.  Mathews 
appealed. 

Edward   D.   Eobbins,   for  the   appellant. 

Charles  E.  Perkins,  for  the  appellees. 
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«*"*  TORRANCE,  C.  J.  When  Mr.  Converse  died  he  was 
indebted  to  certain  stock  brokers  in  the  sum  of  a  little  over 
$286,000,  "on  margin  account,"  secured  by  stocks  and  bonds 
purchased  for  him  by  such  brokers  and  carried  by  them  for 
him  "upon  the  usual  terms  on  -which  speculative  accounts  are 
carried"  by  brokers. 

Tlie  appellant  claims  that  the  administrators,  instead  of 
settling  these  speculative  accounts  within  a  reasonable  time, 
carried  some  of  them  along  for  an  unreasonable  time  and  for 
the  purpose  of  speculative  gains,  and  thereby  caused  loss  to 
her  as  one  of  the  heirs  of  the  intestate,  and  that  they  are  ac- 
countable to  her  therefor. 

The  committee  has  found  that  tlie  course  pursued  by  the 
administrators  with  respect  to  tbese  accounts  was  one  "'which 
ordinary  business  men  would  have  taken  under  similar  cir- 
cumstances," and  that  in  pursuing  it  they  acted  in  good  faith 
and  with  due  care  and  prudence. 

Upon  this  finding  the  court  held  that  the  administrators 
were  not  accountable  to  the  appellant  for  any  losses  that  may 
have  resulted  to  her  from  what  they  did  with  these  specula- 
tive ^^^  accounts ;  and  the  main  question  in  the  case  is  whether 
the  court  erred  in  so  holding. 

In  substance,  the  report  shows  the  following  facts  bearing 
upon  this  question:  At  the  time  of  his  death  Mr.  Converse 
had  speculative  accounts  with  the  following  stock  brokers, 
namely,  Howard  Lapsley  &  Co.,  Clark,  Dodge  &  Co.,  Cordlcy 
&  Co.,  and  Samuel  W.  Boocock.  For  brevity  these  accounts 
will  be  called  the  Howard  account,  the  Clark  account,  the 
Cordley  account,  and  the  Boocock  account,  respectively.  The 
understanding  between  Mr.  Converse  and  these  brokers  was 
the  usual  one  in  such  cases:  that  the  securities  carried  by  them 
should  at  all  times  liave  a  value  exceeding  the  balance  due 
upon  his  account  by  a  margin  of  at  least  ten  per  cent  of  the 
par  value  of  such  securities;  and  that  if  Mr.  Converse  did  not 
furnisli  such  margin,  when  required  to  do  so,  tlie  broker  had 
the  riglit  to  sell  such  securities  upon  the  stock  excluinge,  so 
far  as  might  be  necessary  for  the  broker's  protection.  On 
July  1,  1893,  there  was  due  from  the  estate  upon  these  four 
accounts  the  following  sums  (omitting  the  cents)  namely:  On 
the  Howard  account,  SU.niO:  on  the  Clark  account,  $148,321; 
on  the  Cordlcy  account.  $75,895;  anrl  on  the  Boocock  account, 
$15,275.  In  the  inventory  the  administrators  entered  the  net 
value  of  the  securities  held  bv  tlie  brokers  for  this  indebted- 
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ness  as  "cash  with  bankers  and  brokers,  $45,000,"  that  amount 
being  their  estimate  of  what  might  be  realized  from  a  sale  of 
these  securities  above  the  indebtedness  due  on  the  several  ac- 
•counts.  The  administrators  permitted  all  of  the  securities  to 
remain  in  the  hands  of  the  brokers,  but  made  no  arrangements 
with  them  as  to  the  terms  on  which  the  accounts  should  be 
carried  for  the  estate,  other  than  the  arrangement  which  Mr. 
Converse  had  with  them  as  hereinbefore  stated,  with  the  ex- 
ception of  an  arrangement  made  with  Cordley  &  Co.  in  July, 
1893,  as  hereinafter  stated.  No  advances  were  made  to  any  of 
the  brokers  by  the  administrators  to  restore  reduced  margins, 
although  in  a  few  instances  they  were  called  upon  to  do  so. 
If  the  margins  were  impaired  by  reason  of  the  reduction  in 
the  market  value  of  the  ^^"^  collateral,  they  were  restored  to 
the  amount  required  for  the  proper  security  of  the  account, 
■either  by  a  sale  of  the  stocks,  or  by  a  transfer  by  the  admin- 
istrators of  stocks  from  the  other  brokers  whose  accounts 
■showed  a  margin  above  what  was  required,  the  broker  receiving 
the  stock  holding  it  as  additional  security  for  the  money  ad- 
yanced.  The  interest  on  the  balance  due  to  the  several  brok- 
ers was  adjusted  in  the  accounts,  and  no  money  was  ever  ad- 
vanced to  the  brokers  by  the  administrators  on  account  of  this 
item,  nor  for  any  other  purpose.  The  administrators  bought 
no  new  stocks,  and  their  transactions  related  wholly  to  the 
stocks  belonging  to  the  estate  of  Mr.  Converse  in  the  hands 
of  said  brokers  at  the  time  of  his  death.  The  Boocock  ac- 
count was  closed  out  in  August,  1892,  by  a  sale  of  the  securi- 
ties held  by  him,  leaving  a  balance  due  the  estate  of  $6,020.52 , 
w^hich  was  paid  to  the  administrators  and  duly  credited  in 
their  account.  By  February,  1893,  the  Cordley  account  had 
been  reduced  by  sales  or  transfers  of  the  securities  to  $20.- 
062.50;  and  on  the  20th  of  that  month,  by  order  of  the  ad- 
ministrators, Howard  Lapsley  &  Co.  paid  that  indebtedness 
and  took  by  transfer  the  securities  then  remaining  in  the  liands 
of  Cordley  &  Co.,  thus  closing  the  Cordley  account.  In  July, 
1893,  by  sales  of  securities  from  time  to  time,  the  Clark  ac- 
count had  been  reduced  to  $34,000.22,  secured  by  certain  stocks; 
and  on  July  5,  1893,  by  order  of  the  administrators,  those 
stocks  were  transferred  to  Cordley  &  Co.  who  then  assumed 
the  indebtedness  to  Clark,  Dodge  &  Co.,  whose  account  was 
thus  closed.  On  July  27,  1893,  the  Howard  account  bad  been 
reduced  to  $25,594.61,  secured  by  stocks;  and  on  that  day, 
by  direction  of  the  administrators,   Cordley   &   Co.   paid   that 
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balance  to  Howard  Lapsley  &  Co.  and  took  a  transfer  of  the 
securities  held  by  the  latter,  and  this  closed  the  Howard  ac- 
count. On  August  1,  1893,  under  this  new  account  with  Cord- 
ley  &  Co.,  the  balance  due  to  them  from  the  estate  was- 
$10,070.43  secured  by  certain  stocks  in  their  hands.  Subse- 
quently, by  sales  of  these  securities  made  in  jSTovember,  1895^ 
and  in  May,  1896,  the  indebtedness  to  ®®^  this  firm  was  re- 
duced to  $2,610.38.  To  secure  this  balance  there  was  left  five 
hundred  shares  of  the  common  stock,  and  one  hundred  and 
fifty  shares  of  the  preferred  stock,  of  the  Buffalo,  Eochester 
and  Pittsburg  Eailroad  Company.  No  further  sales  of  the  stock 
were  made,  and  on  June  24,  1897,  Cordley  &  Co.  became  in- 
solvent, and  their  estate  is  being  wound  up  under  the  in- 
solvent laws  of  Massachusetts.  It  is  not  probable  that  anything 
will  ever  be  paid  on  this  account.  Cordley  &  Co.,  in  order  to  se- 
cure their  own  private  debts,  either  sold  or  pledged  the  stock 
in  their  hands  belonging  to  the  estate,  being  the  five  hundred 
shares  of  Buffalo,  Eochester  and  Pittsburg  common  stock,  and 
one  hundred  and  fifty  shares  of  the  preferred  stock  of  the  same 
company,  and  at  the  time  of  the  failure  they  held  none  of  these 
shares.  The  new  account  was  opened  with  Cordley  &  Co.  with 
the  agreement  that  the  interest  charge  on  balances  should  be 
at  the  rate  of  six  per  cent,  and  that  it  should  not  be  considered 
or  treated  as  a  speculative  account.  Subsequently  the  accounts 
were  rendered  to  the  administrators  in  the  form  usually  adopted 
in  speculative  accounts,  but  the  administrators  were  not  called 
upon  for  any  money  to  increase  or  to  restore  the  margins. 
In  June,  1893,  there  was  a  financial  panic,  and  the  stock 
market  became  unsettled  and  irregular,  and  there  was  little 
opportunity  of  disposing  of  the  stocks  at  fair  prices.  Some 
time  afterward  Clark,  Dodge  &  Co.  and  Howard  Lapsley  & 
Co.  each  demanded  twelve  per  cent  interest  on  the  balance 
due  to  them  from  the  estate  for  carrying  the  stocks  then  in 
their  hands.  The  administrators  refused  to  comply  with  this- 
demand,  and  made  an  agreement  with  Cordley  &  Co.  to  open 
a  new  account  with  them  on  August  1,  1893,  the  rate  of  inter- 
est on  balances  to  be  six  per  cent.  Under  this  agreement  the 
stocks  in  the  hands  of  the  two  firms  were  transferred  to  Cord- 
ley &  Co.,  as  hereinbefore  stated. 

Between  July  1,  1892,  and  February  1,  1893,  "many  at- 
tempts were  made  by  the  administrators  and  the  heirs  to  di- 
vide the  property  and  settle  tlie  estate,  by  some  agreement 
which  should  cover  all  of  the  property,  including  the  **^^  brok- 
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€rs'  accounts.  Xo  agreement  was  reached  at  this  time,  and 
with  the  approval  of  the  widow  and  all  of  the  heirs,  except 
Mrs.  Mathews,  who  did  not  participate  in  these  attempts  at 
settlement,  the  brokers'  accounts  were  permitted  to  remain 
as  they  then  were,  in  the  expectation  that  such  an  agreement 
would  he  accomplished.  It  did  not  appear  that  Mrs.  Mathews 
•either  approved  or  disapproved  of  this  arrangement." 

It  is  further  found,  in  substance,  that  between  the  dates 
last  mentioned  all  of  the  securities  held  by  the  four  brokers 
liad  a  current  market  value,  varying  somewhat  from  time  to 
time;  that  many  of  said  securities  were,  during  that  time, 
€old  at  current  market  prices;  that  with  reasonable  effort  all 
of  them  could  have  been  so  sold;  but  that  the  "administrators 
in  the  exercise  of  their  best  judgment,  and  with  the  approba- 
tion of  the  widow  and  the  three  heirs  living  in  Connecticut, 
decided  that  it  was  not  for  the  best  interest  of  the  estate  to 
place  all  of  said  stocks  on  the  market  at  that  time  and  force 
their  sale,  but  thought  it  best  to  hold  them  for  better  prices 
or  for  a  distribution  to  the  widow  and  heirs,  as  hereinbefore 
tstated."  It  is  further  found  that  in  this  matter  the  adminis- 
trators acted  in  good  faith,  in  the  exercise  of  their  best  judg- 
ment, upon  the  best  advice  and  counsel  obtainable. 

These  are  in  substance  the  controlling  facts  found  upon  this 
part  of  the  case.  From  them  it  appears  that  one  of  the  four 
speculative  accounts,  Boocock's,  was  settled  in  August,  1892 ; 
that  the  Cordley  account  was  settled  in  February,  1893,  by 
transfer  to  the  Howard  account;  that  the  Howard  and  Clark 
accounts  were  settled  in  July,  1893,  by  transfer  to  Cordley 
&  Co.;  that  the  new  Cordley  account  thus  opened  continued 
•down  to  the  time  of  the  insolvency  of  that  company  in  June, 
1897;  and  that  these  accounts  of  Howard,  Clark,  and  Cord- 
ley, might  have  been  settled,  without  loss  of  other  than  specu- 
lative gains,  within  a  reasonable  time  after  July  1,  1892,  just 
&s  the  Boocock  account  was. 

Upon  the  facts  found,  the  question  arises  whether  the  ad- 
ministrators are  accountable  for  any  losses  that  may  have 
*^<*  occurred  from  the  course  pursued  with  reference  to  these 
last-named  speculative  accounts.  The  answer  to  this  ques- 
tion depends  upon  the  answer  to  two  other  questions:  1.  What 
was  the  duty  of  the  administrators  with  reference  to  these  ac- 
counts ;  and  2.  Did  they  perform  that  duty  ? 

The  securities  held  by  the  brokers  when  Mr.  Converse  died 
were  clearly  a  part  of  his  estate,  subject  to  the  claims  of  the 
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brokers.  All  the  property  of  the  estate,  including  these  se- 
curities, was  in  a  certain  sense  a  trust  fund  in  the  hands  of 
the  administrators:  Eobbins  v.  Coffing,  52  Conn.  118,  144.  By 
the  1st  of  July,  1892,  the  administrators  had  full  knowledge 
that  a  part  of  that  fund,  which  they  inventoried  at  $45,000,. 
was  subject  to  the  great  hazards  of  the  business  of  stock  specu- 
lation. In  these  circumstances  it  was  clearly  their  duty  not 
to  carry  the  speculative  accounts  for  speculative  gains,  but  to 
settle  those  accounts  in  a  reasonable  time,  and  thereby  with- 
draw the  securities  from  the  perilous  business  in  which  they 
found  them  pledged.  An  administrator,  or  an  executor,  in 
the  absence  of  authority  therefor,  is  not  permitted  to  use  any 
part  of  the  estate  in  trade,  or  manufacturing,  or  stock  specu- 
lation, or  other  business  venture,  whereby  the  trust  fund  is 
put  at  hazard;  and  the  doing  by  them  of  any  of  these  things 
has  generally  been  regarded  as  a  breach  of  trust,  rendering  them 
j)ersonally  liable  for  resulting  losses,  while  incapable  of  shar- 
ing in  accruing  gains :  King  v.  Talbot,  40  X.  Y.  76 ;  Warren  v. 
Union  Bank,  157  K  Y.  259,  2G8,  GS  Am.  St.  Eep.  777,  51 
X.  E.  1036,  43  L.  E.  A.  256;  Ward  v.  Tinlvham,  65  Mich.  695, 
698,  32  N.  W.  901 ;  Mattocks  v.  Moulton,  84  Me.  545,  24  AtL 
1004;  Lucht  v.  Behrens,  28  Ohio  St.  231,  238,  22  Am.  Eep. 
378;  Alsop  v.  Mather,  8  Conn.  584,  587,  21  Am.  Dec.  703; 
Hallock  V.  Smith,  50  Conn.  127;  Guthrie  v.  Wheeler,  51  Conn. 
207,    214. 

As  the  law  imposed  upon  the  administrators  the  duty  of 
settling  the  speculative  accounts  in  a  reasonable  time,  the  next 
question  is  whether  they  performed  that  duty.  That  is  largely 
a  question  of  fact,  and  we  think  the  clear  import  of  the  lind- 
ing  is  that  they  did  not,  but  that  they  carried  these  accounts 
along  as  speculative  accounts,  for  speculative  purposes,  in 
®^^  the  hope  of  gains  purely  speculative  and  problematical. 
After  Julv  1,  1892,  these  accounts  were  carried  along  in  the 
name  of  the  estate  very  much  as  they  had  been  carried  dur- 
ing the  lifetime  of  Mr.  Converse,  except  that  no  new  stocks 
were  purchased.  It  is  true,  also,  that  the  administrators  ad- 
vanced no  money  upon  these  accounts  either  for  margin  or  in- 
terest; but  it  is  equally  true  that  whatever  the  brokers  required 
by  way  of  margin  or  interest  was  in  some  way  furnished  and 
paid,  and  ultinuitely  came  out  of  the  estate.  The  committee 
has  found,  in  effect :  1.  That  at  all  times  between  July  1,  1892, 
and  February  1,  1893,  the  securities  held  by  the  brokers  had 
a  current  market   value  that  varied  but  little,   from  time  to 


April,  1904.]  Mathews  v.  Sheehan.  1023 

time,  from  the  value  they  held  in  July,  1892;  2.  That  with 
reasonable  effort  they  could  have  been  disposed  of  at  any  time 
during  that  period  with  advantage  to  the  estate;  and  3.  That 
they  probably  would  have  been  disposed  of  within  some  rea- 
sonable time  during  that  period,  but  for  the  fact  that  the 
administrators,  with  the  consent  and  approbation  of  the  widow 
and  the  three  heirs  living  in  Connecticut,  "thought  it  best  to 
hold  them  for  better  prices  or  for  distribution  to  the  widow 
and  heirs/'  We  think  that  this  part  of  the  report  must  be 
treated  as  finding  that  the  administrators  did  not  settle  or  at- 
tempt to  settle  three  of  the  speculative  accounts  within  a  rea- 
sonable time  after  July  1,  1892,  as  they  might  and  should 
have  done,  but  that  they  carried  them  along  as  speculative  ac- 
counts subject  to  all  the  hazards  of  stock  speculation.  In  do- 
ing so  they  clearly  deviated  from  the  strict  line  of  their  duty. 
The  committee  has  found,  in  effect,  that,  in  doing  this,  they 
acted  in  good  faith  for  the  benefit  of  the  estate,  and  with  or- 
dinary care  and  prudence.  Be  it  so.  This  finding  can  only 
mean  that  they  conducted  the  business  of  stock  speculation  in 
good  faith  and  with  ordinary  care  and  prudence.  But  the  law 
forbade  them  to  enter  upon  or  to  continue  in  that  business, 
and  when  charged  with  disobeying  the  law  it  is  no  answer  to 
say  that  the  forbidden  thing  was  done  in  good  faith  and  with 
ordinary  care  and  prudence. 

For  loss  resulting  from  this  breach  of  duty  the  adminis- 
trators are  accountable  to  the  widow  and  heirs,  unless  the  acts 
which  ^**^  caused  the  loss  were  done  with  the  consent  and 
allowance  of  the  widow  and  heirs;  and  whether  these  acts  were 
so  done  is  next  to  be  considered. 

Where  an  administrator  or  an  executor,  acting  in  good  faith 
and  with  ordinary  care  and  prudence  for  the  good  of  tlie  bene- 
ficiaries of  the  estate,  deviates,  with  their  consent  and  a])pro- 
bation,  from  the  strict  line  of  his  duty,  and  loss  results  there- 
from—as for  instance  by  continuing  the  property  in  business 
without  authority — the  consenting  beneficiaries  cannot  cluirge 
the  representative  of  the  estate  with  such  loss :  Poole  v.  Mun- 
day,  103  Mass.  174;  Duffield  v.  Brainerd,  45  Conn.  424.  The 
committee  has  found,  in  effect,  that  what  the  administrators 
did  with  these  speculative  accounts,  from  first  to  last,  they  did 
with  the  full  knowledge,  consent,  approl)ation  and  allowance 
of  the  widow  and  the  three  heirs  who  resided  in  Connecticut; 
and  of  this  finding  no  one  complains,  and  those  wliom  it  most 
affects  appear  to  be  entirely  satisfied  with  the  conduct  to  which 
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they  consented.  But  during  the  settlement  of  the  estate  Mrs. 
Mathews  lived  in  Chicago,  and  with  reference  to  her  consent 
the  finding  is  not  as  clear  and  explicit  as  it  is  with  respect 
to  the  consent  of  the  widow  and  the  other  heirs.  Upon  that 
point  the  facts  found  are  these,  in  substance:  In  July,  1892, 
she  knew  of  the  situation  in  regard  to  these  accounts.  She 
was  then  in  this  state  and  present  at  some  conferences  be- 
tween the  administrators  and  the  widow  and  heirs,  at  which 
were  discussed  plans  for  distributing  among  the  heirs  such 
securities  in  the  brokers'  hands  as  might  remain  after  the 
debts  due  to  the  brokers  had  been  paid.  No  agreement  as  to 
this  matter  was  then  reached,  but  Mrs.  Mathews  then  told  the 
administrators  that  she  would  enter  into  any  arrangement  to 
which  the  others  would  consent.  In  December,  1892,  and  in 
January,  1893,  Mrs.  Mathews  and  her  husband,  who  acted 
as  her  agent  in  this  matter,  were  in  this  state  and  had  inter- 
views with  the  administrators.  The  husband  suggested  that 
the  estate  should  be  closed;  he  told  the  administrators  that 
it  would  be  unwise  to  continue  the  stock  accounts;  that  he 
thought  the  stocks  could  have  been  sold  out  in  November,  1892 ; 
and  said  that  ®*^  while  he  did  not  want  the  stocks  to  be 
slaughtered,  it  was  desirable  to  have  the  estate  settled  as  speed- 
ily as  possible.  "A  general  scheme  for  the  distribution  of  all 
the  property,  including  an  adjustment  of  the  stock  accounts, 
was  considered  at  this  time,  and  presented  to  the  parties  in- 
terested, including  the  appellant  and  her  husband";  but  it  was 
not  completed,  because,  though  approved  by  the  appellant,  it 
failed  to  get  the  approval  of  the  other  parties.  Previous  to 
this  Mrs.  Mathews  had  expressed  to  the  administrators  a 
wish  to  obtain  her  share  of  the  estate  as  soon  as  possible;  and 
was  "anxious  at  all  times  after  this  that  the  stocks  should  be 
sold  and  the  estate  settled,  and  of  this  the  administrators  had 
notice."  Subsequently,  in  April,  1893,  Mr.  Mathews  expressed 
his  regret  to  one  of  the  administrators  that  the  stocks  liad  not 
been  sold.  In  April,  1893,  the  widow  and  heirs,  including  Mrs, 
Mathews,  entered  into  a  written  agreement  for  a  mutual  distri- 
bution of  most  of  the  estate  (except  the  stocks  in  the  hands  of 
brokers)  as  provided  by  statute.  It  was  filed  in  the  court  of 
probate  in  June,  1893,  and  the  property  embraced  in  it  was 
turned  over  to  the  parties  entitled  to  it  as  of  July  1,  1893.  Sub- 
sequently, in  1895  and  1896,  efforts  were  made  from  time  to 
time  by  the  administrators  to  settle  with  and  turn  over  to  Mrs. 
Mathews  her  remaining  share  of  the  estate,  but  it  was  never 
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done.     There  are  no  other    facts  found   having    any  material 
bearing  upon  the  point  now  in  question. 

The  committee  has  not  found  specifically  that  Mrs.  lifathews 
did  or  did  not  consent  to  the  course  pursued  by  the  adminis- 
trators with  the  speculative  accounts ;  but  we  think  the  fair  im- 
port of  the  report  upon  this  point  is,  that  up  to  the  first  of  Feb- 
ruary, 1893,  she  did  consent,  as  the  others  did,  to  the  acts  of 
the  administrators  with  reference  to  the  speculative  accounts; 
and  that  the  finding  must  be  so  construed.  It  follows  from  this, 
that  for  losses  to  the  appellant,  if  any,  resulting  from  continu- 
ing the  speculative  accounts  up  to  the  end  of  January,  1893, 
the  administrators  are  not  accountable  to  her ;  but  that  for  losses 
so  resulting  after  that  time  they  are  accountable. 

***^  The  committee  has  thus  found,  in  effect,  that  the  admin- 
istrators, in  violation  of  their  duty  and  against  the  expressed 
wish  of  the  appellant,  continued  to  carry  the  speculative  ac- 
counts as  such  after  January,  1893.  It  has  also  found,  in  ef- 
fect, that  for  any  loss  resulting  to  her  after  that  time,  from  the 
course  thus  taken  by  the  administrators,  they  are  not  account- 
able, because  they  acted  with  ordinary  care  and  prudence  and 
in  good  faith.  This  last  finding  states  a  conclusion  of  law 
rather  than  one  of  fact;  and  it  is  a  conclusion  not  warranted 
by  the  law  as  applied  to  the  facts  found ;  it  is  an  erroneous  con- 
clusion. The  appellant  remonstrated  against  the  acceptance  of 
the  report  on  account  of  this  erroneous  conclusion  of  the  com- 
mittee, and  to  this  ground  of  remonstrance  the  administrators 
demurred.  The  court  below  sustained  the  demurrer  upon  this 
point,  accepted  the  report,  and  rendered  judgment  thereon.  In 
so  doing  we  think  the  court  erred,  and  that  for  this  reason  the 
judgment  must  be  set  aside. 

In  the  view  we  take  of  this  case  the  other  grounds  of  remon- 
strance either  become  of  no  importance  or  require  but  a  brief 
consideration. 

The  second  ground,  founded  upon  the  alleged  failure  of  the 
committee  to  find  definitely  the  market  value  of  the  speculative 
accounts  at  a  certiiin  time,  becomes  of  no  importance  in  view  of 
the  fact  that  there  must  be  a  further  hearing  and  finding  in  the 
case.  This  is  true  also  of  the  third  ground  of  remonstrance, 
based  upon  certain  alleged  inaccuracies  in  the  report. 

The  fourth  ground  of  remonstrance  alleges,  in  elfect,  that  the 
committee  has  not  found  the  facts  upon  winch  it  bases  its  find- 
ing that  the  charges  made  by  the  adniinisti-alors  for  their  ser- 
vices were  reasonable  and  proper.     The  committee  has  found 
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the  fact  itself,  and  that  is  sufficient  in  the  ahsence  of  anything 
to  show  that  it  committed  an  error  of  law  in  so  doing.  It  was 
not  obliged,  nor  wonld  it  have  heen  proper,  to  report  the  evi- 
dence on  which  its  finding  was  based.  Under  the  circumstances 
disclosed  by  the  record  we  think  the  payments  made  by  the  ad- 
ministrators to  the  widow  and  ***'^  J,  Carl  Converse,  to  which 
exception  is  taken  in  the  fifth  and  sixth  grounds  of  remon- 
strance, were  by  the  committee  properly  credited  to  the  adminis- 
trators. 

In  the  sixth  ground  of  remonstrance  the  appellant  also  ex- 
cepts to  certain  interest  charges  paid  to  brokers,  for  which  the 
committee  allowed  the  administrators  credit.  In  the  further 
disposition  of  this  case  to  be  made  as  hereinafter  stated,  this 
ground  of  remonstrance  becomes  unimportant.  This  disposes  of 
all  the  grounds  of  remonstrance. 

The  appellant  in  the  court  below  claimed  that  the  adminis- 
trators should  not  be  allowed  their  costs  in  that  court,  but  that 
costs  should  be  taxed  against  them  personally.  The  court  over- 
ruled this  claim  and  allowed  the  administrators  their  costs.  As 
the  judgment  below  must  be  reversed  on  other  grounds,  this  rul- 
ing falls  with  it,  and  can  do  the  appellant  no  harm.  It  should 
be  noted,  however,  tliat  in  cases  like  the  present  the  allowance  of 
costs  is  a  matter  within  the  discretion  of  the  superior  court : 
Smith  V.  Scofield,  19  Conn.  534;  Canficld  v.  Bostwick,  22  Conn. 
270;  Adams'  Appeal,  38  Conn.  30-i. 

We  think  that  the  report  as  it  now  stands  should  be  supple- 
mented by  a  further  finding,  after  a  proper  hearing,  upon  these 
two  grounds:  1.  ^Yhether  after  January  31,  1893,  any  loss  re- 
sulted to  the  appellant,  as  an  heir,  to  her  portion  of  the  estate, 
from  the  cause  thereafter  pursued  by  the  administrators  in  deal- 
ing with  the  speculative  accounts;  and  2.  The  extent  of  the  loss, 
if  any;  and  that  the  report  of  the  committee  as  modified  by  such 
supplemental  finding  should  stand. 

There  is  error,  the  judgment  appealed  from  is  set  aside  and 
the  cause  remanded  to  be  proceeded  with  according  to  law. 

In  this  opinion  the  other  judges  concurred. 


An  Execuffir  ordinarily  has  no  authority  to  carry  on  the  hnsiness 
of  his  decedent,  and  does  so  at  his  own  risk.  He  may  be  authorized, 
however,  by  the  will:  See  the  monographic  note  to  Fletcher  v.  Ameri- 
can Trust  etc.  Co.,  78  Am.  St.  Eep.  19(5,  197;  Furst  v.  Armstrong,  202 
Pa.  St.  348,  90  Am.  St.  Eep.  653,  51  Atl.  996.  As  to  what  securities 
an  executor  is  authorized  to  invest  in,  see  the  note  to  Fletcher  v. 
American  Trust  etc.  Co.,  78  Am.  St.  Eep.  197-200.  A  reference  to 
page  199  of  this  note  will  show  that  he  has  no  right  to  retain  doubt- 
ful securities  which  were   held  by  his  testator. 
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Accord  and  Satisfaction,  acceptance  necessary  to  support,  424,  425. 
acceptance  of  a  combination  of  money  and  executory  agreement, 

435. 
acceptance  of  a  combination  of  money  and  of  personal  services, 

432. 
acceptance    of   a   combination   of   money   and   promissory   notes, 

433,   434. 
acceptance   of   additional   or  new  security   supports,  439. 
acceptance  of  combinations  of  money  and  property,  432. 
acceptance  of  debtor's  note  for  a  less  sum,  436. 
acceptance  of  money  furnished  by  a  third  person    supports,  439. 
acceptance   of  money   obtained  by  the   debtor  from  his  friends, 

whether  supports,   440. 
acceptance    of    money    or    check   "in    full,"    when    amounts    to, 

426,  427. 
acceptance  of  new  executory  agreement  supports,  438,  439. 
acceptance    of   property   in    satisfaction    of   a    debt    amounts    to, 

431. 
acceptance  of  the  note  of  a  third  person  supports,  437,  438. 
acceptance  of  the  note  of  one  joint  debtor,  or  cojiartner,  437. 
accord,  must  precede,  420. 

accord,  mere  promise  of  a  creditor  does  not  amount  to,  421. 
accord,  what  constitutes,  420,  421. 
agent's  powers  of,  respecting,  403. 
agreement  for,  when  does  not  exist,  420,  421. 
applies  to  demands  founded  in  torts,  392. 
attorneys,  powers  of,  respecting,  403,  404. 
bonds,  are  subject  to,  4/i5,  416. 

by  an  executor  or  administrator,  before  his  appointment,  406. 
by  an  executor  or  administrator,  when  binds  the  estate,  405. 
by  one  member  of  a  partnership,  403. 
by  one   of  several  joint   creditors,   402. 
by  one   of   several  joint  debtors,   399-401. 
by  one  of  several  tort-feasors,  401,  402. 

by  or  with  a  third  person,  adoption  of,  by  the  creditor,  397,  398. 
check   as   evidencing,   428. 

compromise,   dispute   or   doubt  sufficient  to  sustain,  412. 
consideration  for,  counterclaim,  waiver  of,  44S. 

(1027) 


1028  Index  to  the   Notes. 

Accord  and  Satisfaction,  consideration  for,  doubt  respecting  the  claim 
which  will  amount  to,  446. 

consideration  for,  must  be  a  benefit  or  advantage  to  the  creditor, 
428. 

consideration  for,  part  payment  in  property,  whether  may  amount 
to,  431. 

consideration  for,  part  payment,  when  may  amount  to,  430,  433. 

consideration  for,  payment  at  a  dififerent  place  than  that  stip- 
ulated, 444, 

consideration  for,  payment   in  a   different   kind  of  money  than 
that  stipulated  for,  445. 

consideration    for,    payment    made    after    the    commencement    of 
suit,  444. 

consideration    for,    payment    made   before    due,    443. 

consideration  for,  sufficiency  of,  428,  429. 

consideration  for,  waiver  of  a   counterclaim,  449. 

consideration  for,  waiver  of  right  of  appeal,  447. 

consideration  for,  waiver  of  the  right  to  resort  to  bankruptcy  or 
insolvency  proceedings,  442. 

consideration  for,  whether   must  be   something  new   or   different 
from  that  to  which  the  creditor  is  already  entitled,  429. 

consideration,  necessity  for,  428. 

contracts,  of  all  classes,  are  proper  subjects  for,  415. 

definition  of,  392. 

difference  between    and  composition,  394. 

difference  between    and  compromise,  394. 

difference    between     and   novation,    393. 

difference  between    and  payment  or  preference,  393. 

difference   between     and   release,   394. 

disagreement  or  dispute,  whether  essential  to,  409-412. 

disputed  counterclaim,  may  support,  414. 

disputed   demands,   what   are,   412-415. 

essential  requirements  of,  420. 

express  agreement  is  essential  to,  392. 

husband,  whether  may  enter  into  on  behalf  of  his  wife,  407. 

insolvent  or  embarrassed  debtor  paying  sum  less  than  due,  441. 

interest,    acceptance    of    payment    without,    whether    constitutes, 
447,   448. 

judgments  and  decrees  are  subject  to,  417-420. 

knowledge  of  the  facts  is  essential  to,  422,  423. 

liquidated  claim,  what  is  within  the  meaning  of  the  law  of,  415. 

next  friend,  whether  may  enter  into,  409, 

payment  in  a  different  kind  of  money  than  that  stipulated  for, 
supports,  445. 

payment  of  part  of  a  liquidated  claim  is  an  insufficient  considera- 
tion   to    support,    429. 

payment  of  part  of  an  unliquidated  claim  may  establish,  430. 
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Accord  and  Satisfaction,  payment  of  undisputed  claim,  without  in- 
terest, does  not  support,  447. 

persons  between  whom  allowable,  393. 

ratification  of,  when  made  by  an  attorney,  what  does  not  con- 
stitute, 404. 

receipt   as   evidencing,  427. 

receipt  of  wages,  when  amounts  to,  424. 

receivers,  whether  may  enter  into,  407,  408. 

satisfaction,  effect  of  tendering,  453. 

satisfaction,  necessity  for,  450. 

satisfaction,  time  of  making,  452. 

satisfaction,  what  constitutes,  452,  453. 

specialties,  claims  based  on  are  subject  to,  416,  417. 

strangers,  rights  of,  cannot  be  cut  off  by,  399. 

tests,  to  determine  whether  a  claim  is  so    disputed  as  to  support, 
412,   413. 

tort,  claims  arising  from,  are  subject  to,  417. 

waiver   of   a   counterclaim   supports,   448. 

waiver  of,  condition  of,  452. 

with  a  third  person,  395-399. 
Attorneys  at  Law,  accord  and  satisfaction,  power  of  to  enter  into, 
403,  404. 

Bankruptcy,    accord   and   satisfaction,   entered   into   in    consideration 
of  the  waiver  of  the  right  to  resort  to,  442. 
accord  and  satisfaction,  effect  of,  as  establishing  an,  427,  428. 

Carriers,  negligence  of  third  persons,  when  cannot  recover  for,  201. 
Composition,  difference  between,  and  accord  and  satisfaction,  394. 
Compromise,  difference  between,  and  accord  and  satisfaction,  394. 
dispute  or  doubt,  sufficient  to  sustain,  412, 

Defijiition    of  accord  and  satisfaction,  392. 

of  composition,  394. 

of  compromise,  394. 

of  due  care  and  ordinary  diligence,  516. 

of  fidelity  insurance,  775. 

of  idem  sonans,  322. 

of  payment,  393. 

of  release,  394. 
Divorce,  incorrect  statement  of  the  defendant's  name  in  proceedings 
for,  332-336. 

Electricity,  care  and  diligence  to  be  exercised  in  the  use  of,  516. 

care  required,  when  the  wires   are   carrying  dangerous  currents, 

516. 
care  which  must  be  used  as  to  patrons  and  consumers  of,  51S,  519. 
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Electricity,  care  which  must  be  used  to  prevent  wires  from  coming  in 

contact  with  other  wires,  530. 
children  injured  by,  when  may  recover  for,  538. 
contracts  stipulating  against  liability  for  injuries  due  to,  519. 
contributory  negligence,  does  not  arise  from  presuming  that  the 

public  street  is  free  from  danger  from,  527,  528. 
contributory  negligence,  in  attempting  to  remove  fallen  wire  on 

the  public  streets,  528. 
contributory  negligence,  in  the   failure   to   use  rubber  gloves   in 

handling  wires,  528, 
Contributory    negligence     of    persons    injured    by,    what    is,    and 

what  is  not,  520,  521,  527-529. 
corporation    furnishing,   whether   liable    for    injuries    due    to    the 

corporation  to  whom  furnished,  534. 
corporations  using,  are  not  insurers  against  accident,  517,  518. 
corporations   using,  liability  of,  to   patrons   and   consumers,   518, 

519. 
corporations  using,  liability  of,  to  persons  on  the  public  streets, 

518. 
corporations  using,  what  must  anticipate,  518. 
crossed  wires,   liability  for  injuries   due  to,  531,   532. 
crossed  wires,  respective  duties  of  the  proprietors  of,  532,  533. 
defects  in  wires,  notice  of,  when  presumed,  523. 
defects  in  wires,  out  of  repair,  523. 
duty  of  corporations,  to  place  guard  over  wires,  533. 
dutv  of  corporations,  to  prevent,  of  their  wires  with  others,  530, 

531. 
emx)loyes,  whether  may  assume  the  risks  of,  537,  538. 
employers,  liability  to  employes,  for  injuries  due  to,  537. 
injuries,  when  the  proximate   cause  of,  526. 
insulation  of  wires,  care  which  must  be  exercised  in,  519,  520. 
insulation    of   wires,    municipal    ordinances    requiring,    effect    of, 

upon  liability  of  corporation,  523. 
insulation   of  wires,  omission  of,  in  cellars  and  upon  roofs,  520, 

521. 
insulation  of  wires,  omission  of,  in  particular  places,  520. 
insulation   of  wires,  on   the  public  streets,  liability  for  omission 

of,    522. 
insulation  of  wires,  want  of  notice  of  defects  in,  523. 
liability  for  injuries  due  to,  is  not  alisolute,  517. 
liability    of    corporation,   where   its   wires   come   in    contact    with 

other  wires,  530,  531. 
municipal    corporations,    duty    of    to    exercise    supervision     over 

wires  and  other  appliances  in  their  streets,  535,  536. 
municipal    corj>orations,   liability    of    when   using,   535. 
negligence,  in  the  use  of,  is  a  question  for  the  jury,  518. 
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Electricity,  negligence,  presumption  of,  from  allowing  lamp  to  come 

in  contact  with  feed  wire,  529. 
negligence,  presumption   of,   from   fallen  wire  being  in   a   public 

street,   antl   injury  resulting  therefrom,   529,   530. 
negligence,   presumption   of,   from  the   falling  of   a  trolley   wire, 

526. 
negligence,  sufficiency  of  evidence  of,  525. 

negligence,  what  corporations  are  liable  for  injuries    due  to,  534. 
public   streets,   care   which   must  be  exercised   in   the   use   of,   as 

to  persons  upon,  518,  519. 
street  railway  companies  using,  degree  of  care  required  of,  517. 
street  railway  companies  using,  duties  and  liability  of,  536. 
telephone    corporations,   liability    of,    for    conducting   tlieir    lines 

over    uninsulated    wires,    522. 
trespassers  and  licensees,  when  may  recover  for  injuries  due  to, 

538. 
vendor  of  electric  plant,  when  not  liable  for  subsequently  occur- 
ring   injuries,    534. 
wires,  duty  to  guard  from  other  wires,  533,  534. 
Eminent    Domain,    foreign    corporations    cannot    exercise    power    of, 

unless  specially  authorized,  179. 
Escheat,   idem    sonans,   application   of    rules   of,   to   proceedings   for, 

334,  335. 
Executor   and  Administrator,   accord   and   satisfaction,   power  of    to 

bind   estate   by,  405. 
Extradition,  habeas  corpus,  evidence,  sufficiency  of,  whether  may  bo 

considered,  37,  38. 
habeas  corpus,  guilt  or  innocence  of  the  prisoner  cannot  be  tried 

in  proceedings  by,  for  his  release,  39. 
habeas    corpus,    identity   of   the   prisoner   may   be    considered   in 

proceedings  by,  for  his  release,  38. 
habeas  corpus,  questions  which  may  be  inquired  into,  36,  37. 
habeas  corpus,  to   obtain   discharge   of  prisoner    claimed  in   pro- 
ceedings for,  36. 

Habeas  Corpus,  after  commitment  and  before  indictment  because  of 
delay  in  finding  indictment,  34. 

after  commitment  and  before  indictment,  discharge  under,  be- 
cause evidence  was  insufficient,  30. 

after  commitment  and  before  indictment,  evidence  before  com- 
;  mitting     magistrate    may    be    considered,    30. 

after  commitment  and  before  indictment.  Inquiries  which  may 
be  entered  into  upon,  29,  30. 

after  commitment  and  before  indictment,  prisoner  will  be  re- 
manded, if  there  is  any  evidence   against   him,   31. 

after  commitment  and  before  indictment,  probable  cause,  ques- 
tion  of,   may   be   on,   33. 
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Habeas  Corpus,  after  commitment  and  before  indictment,  question  of 

the  innocence  or  guilt  of  the  accused  cannot  be  tried  upon,  30. 
after  commitment    and  before  indictm'ent,  rules  in  the  national 

courts  concerning,  30. 
after    commitment     and    before    indictment,    rules   in    the    state 

courts  concerning,  31. 
after    commitment    and   before    indictment,   weight    of    the    evi- 
dence will  not  be  considered,  31. 
after  indictment,   discharge  on,  because  of  defects  in,   35. 
cannot  be  used  as  a  writ  of  error,  30. 
commitment,   defects  in,  which  entitle  prisoner  to  discharge  on, 

35. 
defective  indictment,  does  not  entitle  accused  to  discharge  on, 

35. 
extradition,  discharge  of  prisoner  claimed  in  proceedings  under, 

36. 
for  release  of  prisoner,  committed  for  trial,  29. 
in  favor  of  prisoner,  held  under  commitment,  allowable  only  on 

the  ground  of  want  of  jurisdiction,  29,  30. 
indictment,  when  sufficient  to  require  remanding  of  the  prisoner, 

36. 
Husband  and  Wife,  accord  and  satisfaction,  his  power  to  bind  her 

by,  407. 

Idem  Sonans,  alphabetical  lists  of  names    which  have  been  held  to 

be,  344-350. 
alphabetical   lists   of   names    which   have   been   held   not   to   be, 

350-354. 
any    combination    of    English    letters    which    will    approximately 

produce  the  sound  of  a  foreign  name  is  sufficient,  329,  330. 
customs,  local,  in  the  pronunciation  of  names,  328,  329. 
definitions  of,  322. 

doctrine  of,  application  of  to  criminal  proceedings,  336. 
doctrine   of,   application   of   to   judgments   by   default,   based   on 

personal  service  of  process,  332-336. 
doctrine    of,    application    of     to    proceedings   to    escheat    estates, 

334,  335. 
doctrine   of,  application  of    to  records  and   indexes,  338. 
doctrine   of,  application  of  to  tax  proceedings,  336. 
doctrine  of,  applies  to  both  civil  and  criminal  cases,  330. 
doctrine  of,  applies  to  judgments  by  default,  based  on  personal 

service   of  process,   331. 
foreign   names,   rules   applicable   to,   329. 
identity   of  names,  when   a   question   for  the  jury,   329. 
indictment,  application   of  rules  of,  to,  337. 
local  pronunciations,   effect    of,    328. 
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Idem  Sonans,   orthography  of  names    is  not  important,  if  the  sound 
is  the  same,  332. 

pronunciation  of  names,  evidence  to  show,  when  admissible,  341. 

question   of,    does    not    arise    on   the   payment    of   a    check   to   a 
wrong  person,   338. 

question  of,  when  for  the  court,  and  when  for  the  jury,  342-344. 

rules  of,  322,   323. 

tests  of,  323. 

variant   accentuations,   effect   of,   328. 

where  a  "d"  has  been  used  for  a  "t,"  or  vice  versa,  325,  326. 

where  a  final  "e"  is  added    or  omitted,  325. 

where  a  final  "s"  is  added    or  omitted,  325, 

where  a  sounded  final  letter  is  added  or  omitted,  325. 

where  letters  of  similar  sound  are  used  interchangeably,  325. 

where  the  first  letters  are  variant,  323,  324. 

where  the  name  terminates  with  "son,"  327. 

where  the  variants  have  a  different  number  of  syllables,  327. 

where  the  vowels  of  a  diphthong  are  transposed,  327.     . 
Indictment,  idem  sonans,  application  of  rules  of    to  proceedings  for, 

337. 
Infants,  accord  and  satisfaction,  next  friend,  power  of    to  bind    by 

an,  409, 
Insurance,  fidelity,  bonds  for,  are  not  void,  though  the  employe  signa 
with  the  insurer,  780. 

fidelity,  commencement  of  the  risk,  777, 

fidelity,  concealment  of  fact  that  an  employe  engages  in  specula- 
tion, 786. 

fidelity,   conditions   fatal   to   the   risk,   failure   of   the   insured   to 
disclose,  781, 

fidelity,  conditions  subsequent,  omission  of    by  the  insured,  782, 
783. 

fidelity,    condonation   of   acts   of   employes,   when   avoids,    785. 

fidelity,  construction  of  contracts  of,  775. 

fidelity,  delay  in  giving  notice  of  loss  or  dishonesty  of  employ^, 
788,   789. 

fidelity,    diligence    of   employer,   want   of,   when   will   release    in- 
surer, 787. 

fidelity,  duration  and  termination   of  the  risk,   778. 

fidelity,   duties   of   employes,   effect   of   changes   iu^   784. 

fidelity,   evidence   sufiicient  to   sustain   an   action   on   the   ground 
that  employ^  was  guilty  of  larceny  or  embezzlement,  786. 

fidelity,   failure    of   the    assured   to    examine   the   books   and   ac- 
counts  of   an   employg,   as  stipulated  for,   783. 
fidelity,    failure   to    discharge    employg   after   notice    of   his   mis- 
conduct,   784. 
fidelity,  false  answers  made  by  the  assured,  781. 
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Insurance,  fidelity,  is  not  controlled  by  the  rules  applicable  to  surety- 
ship, 775. 

fidelity,  knowledge  which  is  imputed  to  employers  of  acts  of  em- 
ployes, 785. 

fidelity,  limitation  of  to  losses  disclosed  during  the  continuance 
of  the  bond,  778. 

fidelity,  losses  covered  by  bonds  of,  784. 

fidelity,  misrepresentations  made  by  oflficers  of  the  insured  cor- 
poration, 782, 

fidelity,  misrepresentations  of  the  assured  not  fraudulently  made, 
781. 

fidelity,  nature  of,  775. 

fidelity,-  notice  of  loss,  immediate,  what  deemed  to  be,  789. 

fidelity,  notice  of  loss  or  dishonesty  of  employe,  failure  to  give, 
788. 

fidelity,  policies  susceptible  of  two  constructions  are  construed 
against  the  insurer,  775,  776. 

fidelity,  principles  controlling  are  those  applicable  to  other  con- 
tracts of  insurance,  775, 

fidelity,  proofs  of  loss    and  their  sufficiency,  790. 

fidelity,  prosecution  of  employe  by  an  employer  may  be  made  a 
condition  precedent  to  recovery,  786,  787. 

fidelity,   public   policy,   contracts   for   are   not   against,   779. 

fidelity,  release  of,  790. 

fidelity,   renewals   of,    and   their   effect,    780. 

fidelity,  signature  of  the  employe,  omission  of,  when  not  fatal, 
779. 

fidelity,  statements  made  by  an  employer  respecting  the  duties 
of  his  employe,  784. 

fidelity,  statements  relative  to  the  accounts  of  employes,  782,  783. 

fidelity,  statutes  relating  in  general  terms  to  insurance  cor- 
porations apply  to,     775. 

fidelity,   subrogation,   right   of   the   insurer   to,   791. 

fidelity,   validity   of   contracts   of,   779. 

fidelity,  warranties,  statements  made  by  the  insured,  whether 
deemed  to  be,  780,  781. 

Judgments,   accord  and  satisfaction,  whether  subject  to   agreements 

for,   417-420. 
idem  sonans,  application  of  rules  of    to,  331,  336. 
names  of  the  parties    incorrectly  stated,  where  the  service  is  by 

publication,  332-336. 
when  the  name  of  a  party  is  incorrectly  stated,  331,  332. 

Mandamus,  to  compel  restoration  to  membership  in  a  religious  so- 
ciety, 739. 
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Master  and  Servant,  electricity,  liability  of  the  former   to  the  latter, 

for  injuries  due  to,  537,  538. 
Municipal  Corporations,   electricity,  liability  of    for  injuries  clue  to, 
535. 
electricity,    duty    of    to    exercise     supervision    over    wires    and 
^;  other  appliances  in  the  public  streets  charged  with,  535,  536. 

Names.     See  Idem  Sonans. 

Negligence,  actionable,  when  cannot  exist,  192. 

contributory     of    persons    injured    by    electricity,    what    is     and 
what  is  not,   520,   521,  527-529. 

in   constructing  inherently   dangerous   articles,  liability   of   third 
persons   for,    194. 

in  inviting  persons  to  use  dangerous  property,  196. 

in  placing  explosives  where  children  may  be  injured  by  them,  195. 

in  selling  dangerous  firearms,  196,  197. 

in  the  management   of  electric   and   other   dangerous   appliances, 
third  persons  may  recover  for,  194. 

in  the  sale  of  coal-oil,  gasoline,  etc.,  197. 

in   the    sale    of    dangerous    drugs,   chemicals,   and    toilet   articles, 
197,  198. 

in  the  sale  of  diseased  animals,   199. 

in  the  sale  of  horses  and  vehicles,  whereby  third  persons  are  in- 
jured, 198. 

in  the  sale   of  naphtha  to  a  retailer    ignorant  of  its   dangerous 
properties,   194. 

in  the  sale  of  tools,  machines,  and  appliances,  199,  200. 

in  the  sale  of  unwholesome  food,  199. 

manufacturers,  when  not  liable  to  third  persons  injured  by,  193. 

of  a  contractor    in   constructing  dangerous  buildings,  third  per- 
sons,  when    may   recover   for,    200. 

of  one  who  undertakes  to   search   the   public   records,  third  per- 
sons  cannot   recover   for,   202. 

on   the   part   of   shippers   of   dangerous   goods,    194. 

presumption  of    from  falling  of  a  trolley  wire,  526, 

presumption   of    from  injury  by  electricity,  524. 

presumption  of  from  wire  being  in  a  public  street,  charged  with 
dangerous   current    of    electricity,    529,    530. 

privity,  absence  of,  when  does  not  prevent  recovery,  194,  195. 

third  persons,  when  cannot  recover  for,  193. 

trespassers   on    dangerous   premises   cannot   recover  for,   200. 

trespassers   on  trains   cannot   recover  from  railways   for   injuries 
due  to,  201. 
New  Trials,  for  misconduct  of  attorneys,  discretion   of  the  court  in 
granting    or    refusing,    696. 
for  misconduct  of  attorneys,  during  the  trial  of  a  cause,  690-698. 
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New  Trials   should  be  granted  where  the  verdict  was  obtained  by  un- 
fair means,  696. 
Novation,  difference  between  and  accord  and  satisfaction,  393. 

Partnership,  accord  and  satisfaction   by  one  member  of,  403. 
Payment,  by  a  third  person,  effect  of,  397. 

partial,  when   amounts  to   an   accord   and   satisfaction,  430-433, 
443-445. 

Railways,  trespassers  on    are  not  entitled  to  recover  for  negligence, 

201. 
Keceivers,  accord  and  satisfaction,  power  of    to  enter  into,  407,  408. 
Records,  idem  sonans,  application  of  rules  of    to,  338-340. 
Religious    Societies,    civil    courts     cannot    review    the    expulsion    of 

pastors,   740,   741, 
civil    courts,    jurisdiction    of     over    church    trustees,    748,    749. 
civil  courts,  jurisdiction  of    over  church  trusts,  746-748. 
civil  courts,  jurisdiction  of    over  controverted  claims,  to  the  use 

of  church  property,  745. 
civil    courts,   jurisdiction    of     over   questions   involving   property 

rights,   742,   743. 
civil    courts,    jurisdiction    to    prevent    a    diversion    of    the    tem- 
poralities  of   the    church,    747. 
civil    courts     may   inquire   what,    as   a   fact,   the    doctrines    of   a 

church    are,    744. 
civil   courts     may   inquire   whether    church   tribunals   have   been 

legally   organized,   737. 
civil  courts,  proceedings  of  church  tribunals    which  will  not  be 

reviewed    by,    734. 
civil  courts,  rules  to   control  in  determining  property  rights  of, 

748. 
diversion  by    of  property    in  contravention  of  church  trust,  748. 
doctrines  of,  extent  to  which   may  be   reviewed     by   the   courts, 

734,    735. 
injunction   against    use  of  church  property,  739. 
jurisdiction  of    the  civil  courts    to  review  judgments  and  acts  of, 

734. 
membership  in,  expulsion  from,  irregularities  in  the  proceedings 

which   do  not  make  void,  738. 
membership  in,  expulsion  from,  when  may  be  reviewed,  737. 
membership  in,  extent  to  which  the  courts  may  inquire  into,  738. 
membership  in,  injunction  against    expulsion  from,  739. 
mem.bership   in,  mandamus    to   compel  restoration  to,   739. 
membership  in,  notice,  whether  necessary  to  authorize  expulsion 

from,    738,    739. 
membership   in,   rules   for   the   admission    to     or   expulsion   from, 

738. 
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Beliglous  Societies,  pastors  of,  civil  courts  have  jurisdiction  to  restore 

to  their  temporal  rights,  742. 
pastors  of,  civil  courts  have  no  jurisdiction  to   restore  to  their 

clerical    functions,    742. 
pastors   of,    equity,   when   will   interfere    against     or    on   behalf 

of,  743. 
pastors  of,  respective  jurisdiction  of  the  civil  courts    and  of  the 

church   tribunals   over,    740,   741. 
presbyteries  of,  735. 
prpperty  disputes    between  warring  church  factions,  jurisdiction 

of  civil  courts  over,  744-746. 
sale  of  property  of    because  of  controversy  among  members  as 

to  matters  of  faith,  745. 
spiritual  matters,  decisions  of    in  reference  to,  when  will  not  be 

reviewed  by  the  courts,  735. 
tribunals  of,  decisions  of  ^relating  to  questions  of  doctrine  and 

articles  of  faith,   736. 
tribunals  of,  decisions  of  violating  the  law  of  the   land,   736. 
tribunals    of,    exclusive   jurisdiction     to    determine    questions    of 

doctrine,  discipline,  and  ecclesiastical  law,  744. 
tribunals  of,  judgments  of    in  defiance  of  the  constitutions  gov- 
erning  them,    737. 
tribunals   of,   jurisdiction   of     over   ecclesiastical   questions     will 

not  be  reviewed  by  the  courts,  735. 
tribunals   of,  legislative  acts   of,   736. 
tribunals  of,  pastors  are  subject  to  jurisdiction  of,   741. 
tribunals  of,  property  rights,  cannot  be  prejudiced  by  decisions 

of,  738. 
tribunals  of,  questions  which   are  within   the   exclusive  jurisdic- 
tion of,  734,  735. 
trustees  of,  discretion  of,  how  far  may  be  controlled  by  the  civil 

courts,  748,  749. 

Street  Railways,  electricity,  duties  and  liabilities  of,  when  operated 
by,  536. 

Telephone   Corporations,   liability   of    to   persons   injured   from   unin- 
sulated wires  of,  522. 
Tenancy  in  Common,  consent  or  ratification  by  the  others,  when  in- 
ferable, 651. 

conveyance    by  one  cotcnant    binds  him  by  estoppel,  650,  C51. 

conveyance    by   one   cotenant     cannot   operate   to    the   injury    of 
another,   649. 

conveyance    in  severalty    by  all  of  the  cotenants,  effect  of,  (i51. 

conveyance    in   severalty    by   one   cotenant,   does   not   affect   the 
right  of  the  others  to  partition,  653. 
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Tenancy  in  Common,   conveyance  in  severalty  by  one  cotenant  does 
not  entitle  purchaser  to  exclusive  possession,  652. 
conveyance    in  severalty    by  one  cotenant,  effect  of,  in  partition, 

651. 
conveyance    in  severalty    by  one  cotenant,  effect  to  be  given  to 

on   partition,   653. 
conveyance    in  severalty    by  one  cotenant,  extent  to  which  will 

be  respected,  650. 
conveyance    in  severalty    by  one  cotenant,  what  interest  passes 

by,  652. 
conveyance    in  severalty    by  one  cotenant    with  the  consent  of 

the  other,  651. 
conveyances     in    severalty     by    one    cotenant,    decisions    holding 
them  void,  649. 
Trials,  attorneys,  improper  remarks  made  by   in  the  course  of,  690. 
attorneys,  misconduct  of    at,  when  requires  the  setting  aside  of 

the   verdict,   690. 
attorneys,    misconduct    of     in    insulting   witnesses,    692. 
attorneys,   misconduct   of    in   making   disparaging  remarks  upon 

the  evidence,  693. 
attorneys,    misconduct    of     in    making    improper    remarks    how 

must  be  objected  to,  694. 
attorneys,  misconduct  of    in  making  improper  remarks  to  jurors, 

693. 
attorneys,  misconduct  of   in  making  improper  remarks,  when  does 

not   justify   a   reversal,   695. 
attorneys,  misconduct  of    in  making  misstatements  of  the  law  in 

the  presence  of  the  jury,  694. 
attorneys,   misconduct   of    in   making   remarks   during  the   exam- 
ination   of   witnesses,    692,    693. 
attorneys,    misconduct    of    in   making   statements   of   what   they 

expect  to  prove,  691. 
attorneys,   misconduct    of    in   making   statements   of   what    they 

would  prove,  if  they  were  permitted  to  do  so,  692. 
attorneys,  misconduct  of    in  persisting  in  leading  questions,  690. 
attorneys,    misconduct    of     in    putting   unfair    questions,    691. 
attorneys,    misconduct    of     in    repeating    unimportant    questions, 

690. 
attorneys,   misconduct   of,   objection   to,  when   not   indispensable, 

695. 
attorneya,  misconduct  of    one  is  not  rendered  unobjectionable  by 

like  misconduct  of  the  other,  694. 
attorneys,  prejudicial  or  improper  remarks   of    provoked  by  the 

opposite    counsel,   694. 
misconduct  of  attorneys,  duty  of  the  court  to  instruct  the  jury 
tu    disregard   improper   remarks,   697. 
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Trials,  misconcluct  of  attorneys,  duty  of  the  court  to  reprimand  the 

offending  counsel,  695. 
misconduct  of  attorneys,  means  of  stopping,  698. 
Trusts,    conveyance   from   the   trustee,   presumption   of   the   existence 

of,  104. 
conveyance  from  the  trustee,  when  not  necessary  to   devest  his 

title,   102,    103. 
for  church  purposes,  civil  jurisdiction  of  the  courts  over,  746-748. 
revocation,  in  what  mode  may  be  made  or  evidenced,  104. 
revocation,  instrument  creating   may  reserve  the  power  of,  104. 
revocation,  power  of    is  not  implied,  104. 
revocation,   power    of    must   be    exercised   in    conformity   to   the 

instrument   creating  the  trust,   104. 
revocation  of,  conveyances  in  writing,  when  necessary  to,  104. 
revocation  of   voluntary,  104. 

termination   of,  beneficiaries,  when   may  compel    by  suit,   106. 
termination  of    by  a  conveyance    from  the  trustee    vesting  both 

the  legal  and  the  equitable  title  in  the  same  person,  102. 
termination  of   by  a  conveyance  from  the  beneficiary,  when  will 

not  be  permitted,  101,  102. 
termination  of   by  merger  of  the  legal  and  the  equitable  estates, 

101. 
termination   of    by  the  accomplishment     of  the  purposes  of  the 

trust,    102. 
termination  of    by  the  revocation  of  the  trust,  104. 
termination   of    cannot   be   effected   by   a   conveyance   in   contra- 
vention of  the  trust,  101. 
termination  of,  classification   of  cases  involving,  101. 
termination    of,   judicial    action    for    the   establishment    of,    when 

necessary,  105,  106. 
termination  of,  trustees,  when  may  resist,   106. 
title  of  the  trustee,  when  devested  by  the  accomplishment  of  the 

purposes   of   the   trust,   102,    103. 
void    on    their    face,    proceedings    to    declare    that    they    are    so, 

whether   sustainable,   105,   106. 
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ACCORD  AND  SATISFACTION. 

1.  ACCORD  AND  SATISFACTION  is  the  settlement  of  a  dis- 
agreement as  to  what  is  due  from  one  person  to  another  and  the 
payment  of  the  amount  agreed  upon.  (Kan.)  Harrison  v.  Hen- 
derson,  386. 

2.  ACCORD  AND  SATISFACTION.— To  Constitute  an  accord  and 
satisfaction,  dependent  upon  the  offer  of  the  payment  of  money,  it 
is  necessary  that  the  money  be  offered  in  full  satisfaction  of'  the 
demand  of  the  creditor,  and  be  accompanied  by  such  acts  or  declara- 
tions as  amount  to  a  condition  that  if  the  money  is  accepted  it  is 
to  be  in  full  satisfaction,  and  be  of  such  character  that  the  creditor 
is  bound  so  to  understand  the  offer.  (Kan.)  Harrison  v.  Hender- 
son, 386. 

3.  ACCORD    AND    SATISFACTION— "Balance."— Payment    by 

a  debtor  of  a  "balance"  upon  an  account  rendered  and  its  reten- 
tion by  the  creditor,  do  not  constitute  an  accord  and  satisfaction. 
(Kan.)     Harrison  v.  Henderson,  3S6. 

4.  ACCORD  AND  SATISFACTION.— Simple  Tender  of  a  "Bal- 
ance" as  shown  by  an  account  rendered  to  the  debtor,  does  not  carry 
with  it  an  implication  or  conclusion  that  by  such  tender  the  dolitor 
paid,  or  that  the  creditor  agreed  to  receive,  that  amount  in  full  of 
the  amount  due,  when  there  has  been  no  prior  disagreement  or  dis- 
cussion as  to  what  was  actually  due.  Hence,  such  tender  does  not 
constitute  an  accord  and  satisfaction.  (Kan.)  Harrison  v.  Hen- 
derson, 386, 

Note. 

Accord  and  Satisfaction,  acceptance  necessary  to  support,  424,  425. 
acceptance  of  a  combination  of  money  and  executory  agreement, 

435. 
acceptance  of  a  combination  of  money  and  of  personal  services, 

432, 
acceptance    of   a   combination   of    money   and    promissory   notes, 

433,   434. 
acceptance   of   additional   or  new  security   supports,   439. 
acceptance  of  combinations  of  money  and  property,  432. 
acceptance  of  debtor's  note  for  a  less  sum,  436. 
acceptance  of  money  furnished  by  a  third  person    supports,  439. 
acceptance   of   money   obtained   by  the   debtor  from   his  frienils, 

whether   supports,   440. 
acceptance    of    money    or    check    "in    full,"    when    amounts    to, 

426,  427. 
acceptance  of  new  executory  agreement  sup]>orts,  43S,  439. 

Am.   St.  Rep.,   Vol.   100-G6    ("'H) 
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Accord  and  Satisfaction,  acceptance  of  property  in  satisfaction  of  a 

debt  amounts  to,  431. 
acceptance  of  the  note  of  a  third  person  supports,  437,  438. 
acceptance  of  the  note  of  one  joint  debtor,  or  copartner,  437. 
accord,  must  precede,  420. 

accord,  mere  promise  of  a  ci'editor  does  not  amount  to,  421. 
accord,  what  constitutes,  420,  421. 
agent 's  powers  of,  respecting,  403. 
agreement  for,  when  does  not  exist,  420,  421. 
applies  to  demands  founded  in  torts,  392. 
attorneys,   powers  of,  respecting,  403,  404. 
bonds,  are  subject  to,  415,  416. 

by  an  executor  or  administrator,  before  his  appointment,  406. 
by  an  executor  or  administrator,  when  binds  the  estate,  405. 
by  one  member  of  a  partnership,  403. 
by  one   of  several  joint  creditors,  402. 
by  one   of  several  joint   debtors,   399-401. 
by  one  of  several  tort-feasors,  401,  402. 

by  or  with  a  third  person,  adoption  of,  by  the  creditor,  397,  398, 
checlc   as   evidencing,   428. 

compromise,  dispute  or  doubt  sufficient  to  sustain,  412. 
consideration  for,  counterclaim,  waiver  of,  448. 
consideration  for,  doubt  respecting  the  claim  which  will  amount 

to,  446. 
consideration  for,  must  be  a  benefit  or  advantage  to  the  creditor, 

428. 
consideration  for,  part  payment  in  property,  whether  may  amount 

to,  431. 
consideration  for,  part  payment,  when  may  amount  to,  430,  433. 
consideration  for,  payment   at   a   different  place   than  that   stip- 
ulated, 444. 
consideration   for,   payment   in   a   different   kind   of   money   than 

that   stipulated   for,  445. 
consideration    for,    payment    made    after    the    commencement    of 

suit,  444. 
consideration    for,    payment    made    before    due,    443. 
consideration  for,  sufficiency  of,  428,  429. 
consideration  for,  waiver  of  a  counterclaim,  449. 
consideration  for,  waiver  of  right  of  appeal,  447. 
consideration  for,  waiver  of  the  right  to  resort  to  bankruptcy  or 

insolvency  proceedings,  442. 
consideration  for,  whether  must  be   something  new   or   different 

from  that  to  which  the  creditor  is  already  entitled,  429. 
consideration,  necessity  for,  428. 

contracts,  of  all  classes,  are  proper  subjects  for,  415. 
definition  of,  392. 

difference  between    and  composition,  394. 
difference  between    and  compromise,  394. 
difference    between     and    novation,    393. 
difference  between    and  payment  or  preference,  393. 
difference   between     and   release,   394. 
disagreement  or  dispute,  whether  essential  to,  409-412. 
disputed  counterclaim,  may  support,  414. 
disputed   demands,   what   are,   412-415. 
essential  requirements  of,  420. 
express  agreement  is  essential  to,  392. 

husband,  whether  may  enter  into  on  behalf  of  his  wife,  407. 
insolvent  or  embarrassed  debtor  paying  sum  less  than  due,  441. 
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Accord  and  Satisfaction,   interest,   acceptance   of  payment  without, 
whether  constitutes,  447,  448. 

judgments  and  decrees  are  subject  to,  417-420. 

knowledge  of  the  facts  is  essential  to,  422,  423. 
^    liquidated  claim,  what  is  within  the  meaning  of  the  law  of,  415. 

next  friend,  whether  may  enter  into,  409. 

payment  in  a  different  kind  of  money  than  that  stipulated  for, 
supports,  445. 

payment  of  part  of  a  liquidated  claim  is  an  insufficient  considera- 
tion   to    support,    429. 

payment  of  part  of  an  unliquidated  claim  may  establish,  430. 

payment    of   undisputed    claim,   without    interest,    does   not   sup- 
port, 447. 

persons  between  whom  allowable,  393. 

ratification  of,  when  made  by  an  attorney,  what  does  not  con- 
stitute, 404. 

receipt   as   evidencing,  427. 

receipt  of  wages,  when  amounts  to,  424. 

receivers,  whether  may  enter  into,  407,  408. 

satisfaction,  effect  of  tendering,  453. 

satisfaction,  necessity  for,  450. 

satisfaction,  time  of  making,  452. 

satisfaction,  what  constitutes,  452,  453. 

specialties,  claims  based  on  are  subject  to,  416,  417. 

strangers,  rights  of,  cannot  be  cut  off  by,  399. 

tests,  to  determine  whether  a  claim  is  so    disputed  as  to  support, 
412,   413. 

tort,  claims  arising  from,  are  subject  to,  417. 

waiver   of   a   counterclaim    supports,   448. 

waiver  of,  condition  of,  452. 

with  a  third  person,  395-399. 

ACKNOWLEDGMENT. 

CONVEYANCE,  Acknowledgment  of,  Who  Disqualified  to  Take. 
A  notary  public  who  is  an  owner  of,  and  stockholder  in,  a  corpora- 
tion is  disqualified  from  taking  the  acknowledgment  of  a  mortgage 
executed  for  its  benefit,  though  it  is  not  named  as  a  party  therein, 
as  where  a  note  and  mortgage  are  on  their  face  in  favor  of  a  natural 
person,  but  the  debt  secured  in  fact  belongs  to  the  corporation. 
(Wyo.)     First  Nat.  Bank  v.   Citizens'   State  Bank,  924. 

See  Deeds,  3:  Homesteads. 

ADEMPTION. 

See  Wills,  11-15. 

ADMINI3TRAT0ES. 

See  Executors  and  Administrators. 

ADVERSE  POSSESSION. 

1.  ADVERSE  POSSESSION— Innocent  Purchaser. — If  a  railroad 
company  claiming  a  strip  of  land  one  hundred  feet  wide  on  either 
side  of  its  track,  under  an  unrecorded  contract  to  purchase  constitut- 
ing a  mere  option,  incloses  a  strip  fifty  feet  wide  on  either  side  of 
its  track,  and  sufficient  for  all  its  purposes  and  uses  that  much  for 
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ten  years,  allowing  the  land  owner  to  inclose  and  use  the  balance 
of  the  strip,  it  is  estopped  to  claim  such  balance  by  adverse  posses- 
sion, or  as  against  an  innocent  purchaser,  that  he  holds  the  legal  title 
thereto  in  trust  for  it.  (Miss.)  Louisville  etc.  E.  E.  Co.  v.  Gulf 
of  Mexico  Land  etc.  Co.,  627. 

2.  ADVERSE  POSSESSION  —  Constnictive  —  Extent.— Construc- 
tive adverse  possession  coextensive  with  the  description  in  an  unre- 
corded contract  to  convey  under  which  the  possessor  claims,  will 
extend  only  to  such  land  as  is  used  in  connection  with  the  land  actu- 
ally possessed,  and  to  only  so  much  as  is  reasonable  and  proper  for 
that  purpose  according  to  the  custom  of  the  country.  (Miss.)  Louis- 
ville etc.  E.  E.  Co.  V.  Gulf  of  Mexico  Land  etc.  Co.,  627, 

3.  ADVERSE  POSSESSION.— Mixed  Possession  is  not  enough  to 
warrant  disturbance  of  the  record  rights  of  innocent  purchasers  for 
value.  (Miss.)  Louisville  etc.  E.  E.  Co.  v.  Gulf  of  Mexico  Land 
etc.  Co.,  627. 

See  Dower. 

AFFIDAVIT. 

See  Arrest. 

AGE. 

See  Evidence,  8. 

AGENCY. 

See  Principal  and  Agent. 

ALIEN  BARBERS, 

See  Constitutional  Law. 

ALIENATION  OF  AFFECTIONS. 

See  Husband  and  Wife. 

ANNUITY. 

1.  AN    ANNUITY  is   a    Sum    Payable  Annually  unless  the  lan- 

pw.ii:':'  of  the  instrument  creating  it  may  ])roperIy  be  const rnoil  as 
jiroviding  a  different  time  of  payment.  (Conn.)  Mower  v.  Sanford, 
lOOS. 

2.  PAYMENT,  When  not  Due  in  Advance. — An  agreement  to 
pav  a  specific'l  sum  yearly  cannot  l;e  construed  as  a  promise  to  pay 
such  sum  in  advance,  or  at  the  commencement  of  each  year.  The 
payment  mav  be  made  in  a  single  installment  at  the  end  of  the 
A  ear.      (Conn.)     Mower  v.  Sanford,  1008. 

3.  If  an  ANNUITY  is  to  Commence  at  the  Death  of  the  Tes- 
tator, the  First  Payment  mav  be  made  at  the  expiration  of  a  year 
from   that    date.      (Conn.)      Mower  v.    Sanford,    1008. 

4.  ANNUITY,  Apportionment  of. — If  an  annuity  is  made  pay- 
able to  the  widow  of  the  testator  from  and  after  his  death,  during 
her  life,  and  she  dies  before  the  end  of  the  year  following  the  last 
pavinent,  her  administrator  cannot  recover  for  the  proportionate  part 
of  the  vear  which  had  expired  at  the  time  of  her  death.  The  an- 
ruity  is  not  apportionable.      (Conn.)      Mower  v.   Sanford,  1008. 
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APPEAL  AND  EBBOB. 

1.  APPEAL  AND  EBBOB— Time  for  Taking  Appeal.— A  statute 
providing  that  an  appeal  or  writ  of  error  shall  not  be  granted  except 
within  one  year  next  after  the  rendition  of  judgment,  unless  the  party 
applying  therefor  was  an  infant  or  of  unsound  mind,  in  which  case 
the  appeal  may  be  granted  within  six  months  after  the  removal  of  the 
disability,  is  prospective,  and  does  not  apply  to  judgments  rendered 
prior  to  its  enactment.     (Ark.)     Eankin  v.  Schofield,  59. 

2.  CONSTITUTIONAL  LAW— Time  of  Taking  Appeal— Persons 
(Jnder  Disability. — A  statute  limiting  the  time  within  whicL  an-  appeal 
may  be  taken  from  all  judgments,  and  making  no  provision  for  an  ap- 
peal, after  the  removal  of  disability,  by  a  person  then  under  disability 
by  reason  of  infancy,  coverture,  insanity,  or  otherwise,  is  unconstitu- 
tional as  depriving  them  of  the  right  of  appeal.  (Ark.)  Rankin  v. 
Schofield,  59. 

3.  APPEAL  AND  EBBOB — Bestriction  to  the  Becord. — If  a  re- 
quest is  made  for  a  separate  statement  of  the  conclusions  of  fact 
and  of  law,  the  record  should  show  such  request  and  that  it  was 
made  in  due  season.  (Wyo.)  First  Nat.  Bank  v.  Citizens'  State 
Bank,  924. 

4.  APPEAL  AND  EBBOB — Facts  Belied  upon  Must  Appear  by  the 
Becord. — It  is  not  sufficient,  to  entitle  a  party  on  appeal  to  rely 
upon  his  request  that  the  law  and  the  facts  be  separately  found,  that 
he  append  an  affidavit  to  the  motion  for  a  new  trial  deposing  to 
such  request.  (Wyo.)  First  Nat,  Bank  v.  Citizens'  State  Bank, 
924. 

5.  APPEAL  AND  EBBOB. — A  Bequest  for  a  Separate  Statement 
of  Conclusions  of  Fact  and  of  Law  Comes  too  Late  if  first  made  after 
the  judge  has  announced  his  decision  and  directed  the  preparation 
of  a  decree  in  accordance  therewith.  Such  request  should  be  made 
at  the  time  of  the  trial,  or  not  later  than  the  final  submission  of  the 
case  for  decision,  or  some  later  time  fixed  by  the  court.  (Wyo.) 
First  Nat.  Bank  v.  Citizens'  State  Bank,  924. 

6.  APPEAL  AND  EBBOB— Presumption  in  Favor  of  the  Action 
of  the  Trial  Court. — Where  an  action  is  brouj^ht  for  a  continuing  act 
of  trespass,  recovery  for  part  of  which  is  barred  by  the  statute  of 
limitations,  it  will  be  presumed  that  the  trial  court,  in  assessing 
damages,  considered  such  only  as  followed  from  the  continuation  of 
the  trespass  within  three  years  prior  to  the  commencement  of  the 
suit.  (Conn.)  Knapp  etc.  Mfg.  Co.  v.  New  York  etc.  R.  R.  Co., 
994. 

7.  APPEAL  AND  EBBOB— Conflict  Between  Finding  and  Judg- 
ment.— Where  a  cause  is  assigned  to  a  committee  to  find  and  report 
the  facts,  and  its  report  is  received  and  no  other  evidence  heard  by 
the  court,  the  judgment  must  be  set  aside  if  contrary  to  the  finding 
of   facts   so    reported.     (Conn.)     Coburn    v.   Raymond,    1000. 

8.  APPEAL. — Judgments  Besting  on  Correct  Conclusions  will  not 
be  reversed  because  based  on  erroneous  reasons.  (S.  C.)  Brown  v. 
Carolina  Midland  Ry.  Co.,  756. 

9.  APPEAL  AND  ERROR— Judgment  of  Reversal,  When  Pre- 
sumed not  to  be  on  the  Weight  of  the  Evidence -Where  a  statute 

makes  it  the  duty  of  the  appellate  court  to  pass  on  all  errors  assigned, 
and  when  the  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial,  that  mandate  shall  state  the  errors  found  in  the  record  on 
which  the  judgment  is  founded,  it  will  be  presumed  that  if  the  re- 
versal was  on  the  weight  of  the  evidence  that  the  mandate  would 
have  so   declared.     (Ohio  St.)     Elicinstrom   v.  Steiner,   699. 
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10.  APPEAL  AND  ERROR— Judgment  of  Reversal,  When  may  be 
Reviewed,  Though  Declared  to  be  on  the  Weight  of  the  Evidence. — 

If  the  entry  of  a  judgment  of  reversal  declares  that  it  is  because  the 
judgment  reversed  is  contrary  to  the  evidence  on  the  question  of 
acceptance,  this  moans  that,  giving  proper  construction  to  the  evi- 
dence on  the  question  of  the  acceptance  and  retention  of  goods,  the 
rule  of  law  applied  in  the  trial  court  was  erroneous.  Such  judg- 
ment of  reversal  may  therefore  be  reviewed  by  the  supreme  court 
without  departing  from  the  rule  which  forbids  the  weighing  of  evi- 
dence.    (Ohio  St.)     Eheinstrom  v.  Steiner,  699. 

See  Constitutional   Law,  1;   Infants,  3. 

ARGUMENT  OF  COUNSEL. 

See   IMal,   5-13. 

ARREST. 

1.  ARREST  in  Civil  Action,  AflSdavit  for. — In  an  affidavit  to  pro- 
cure an  order  for  the  arrest  of  the  defendant  under  the  statutes  of 
Ohio,  certainty  to  a  general  intent  is  all  that  is  required.  Such  cer- 
tainty consists  of  such  clearness  and  distinctness  of  statement  of 
the  facts  constituting  the  cause  of  action  that  they  may  be  under- 
stood by  the  party  who  is  to  answer  them,  by  the  jury  who  are  to 
ascertain  the  truth  of  the  allegations,  and  by  the  court  who  is  to 
give  judgment.     (Ohio   St.)     Luhrig  Coal   Co.  v.  Ludlum,   675. 

2.  ARREST  in  Civil  Action— Affidavit,  When  Sufficient. — An  af- 
fidavit which  states  the  nature  of  the  claim  sued  upon,  that  all  the  aver- 
ments of  the  petition  are  true,  and  that  the  defendant  fraudulently 
contracted  the  debt  and  had  at  the  time  no  intention  or  expectation 
of  making  payment,  and  was  indebted  to  an  amount  largely  in  excess 
of  the  value  of  all  his  property,  is  sufficient  to  authorize  the  arrest 
of  the  defendant  in  a  civil  action  under  the  statutes  of  Ohio. 
(Ohio  St.)     Luhrig  Coal  Co.  v.  Ludlum,  675. 

3.  DEBT,  When    Deemed  to    be    Fraudulently  Contracted. — If  a 

debt  is  contracted  by  one  wliose  indebtedness  to  his  knowledge  largely 
exceeds  in  amount  the  value  of  his  property,  and  when  he  docs  not 
intend  or  expect  to  pay  and  has  no  reasonable  expectation  of  paying, 
the  debt  is  fraudulently  contracted.  (Ohio  St.)  Luhrig  Coal  Co.  v. 
Ludlum,  675. 

See  Master  and  Servant,  27, 

ASSAULT. 

ASSAULT — "Kissing  Sign." — If  a  man  makes  a  kissing  sign 
at  a  woman  by  puckering  up  his  lips  and  smacking  them,  without 
showing  any  intent  to  lay  hands  on  her  and  kiss  her  without  her 
consent,  he  "is  not  guilty  of  an  assault.  (Tex.  Or.  Kep.)  Fuller  v. 
State,    871. 

See   Innkeepers. 

ASSIGNMENT. 

See  Torts,  3j   Usury. 

ASSOCIATIONS. 

1.     ASSOCIATIONS,    Responsibility  of    for    Illegal  Expulsion  of 

Member. — If  a  member  of  an  association  is  expelled  at  a  special  meet- 
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ing  not  legally  called,  and  the  action  tlins  taken  is  therefore  not 
binding  on  the  association,  if  it  at  a  subsequent  meeting  in  effect 
approves  the  action  thus  illegally  taken  by  refusing  him  admission 
to  the.meeting,  it  becomes  responsible  for  his  illegal  expulsion. 
(Conn.)     Lahiff  v.  St.  Joseph's  Total  Abstinence  etc.  Society,  1012. 

2.  ASSOCIATIONS,  Remedy  for  Illegal  Expulsion. — An  action 
may  be  sustained  by  a  member  against  the  asociation  for  his  illegal 
«xpulsion  by  it.  Mandamus  to  compel  his  readmisslon  to  member- 
ship is  not  his  sole  remedy.  (Conn.)  Lahiff  v.  St.  Joseph's  Total 
Abstinence  etc.  Society,  1012. 

3.  DAMAGES,  Measure  of  for  Illegal  Expulsion  by  an  Associa- 
tion.— In  estimating  damages  suffered  by  the  plaintiff  for  his  illegal 
expulsion  by  the  defendant  association,  the  loss  sustained  by  him  in 
being  deprived  of  the  use  and  enjoyment  of  the  property  of  the  as- 
sociation and  the  privileges  of  membership  and  the  mental  suffer- 
ing caused  by  his  wrongful  expulsion  and  the  manner  In  which  it  wag 
effected  are  proper  elements  for  allowance.  (Conn.)  Lahiff  y.  St. 
Joseph's   Total  Abstinence  etc.   Society,  1012. 

See  Benefit  Societies;  Keligious  Societies. 

ATTORNEY  AND  CLIENT. 

1.  ATTORNEY  AND  CLIENT— Control  of  Action  by  Client— 
A  plaintiff  may  dismiss  his  suit  at  pleasure,  without  the  intervention 
of  his  attorney,  notwithstanding  there  is  a  statute  giving  attorneys 
who  begin  a  suit  a  lien  upon  the  plaintiff's  right  of  action  from  tlfc 
<!late  of  filing  the  suit.     (Tenn.)     Tompkins  v.  Eailroad,  795. 

2.  ATTORNEYS — Compensation  for  Prosecuting  Disbarment  Pro- 
ceedings.— An  attorney  appointed  by  the  court  to  act  for  the  public 
in  the  prosecution  of  disbarment  proceedings  is  entitled  to  reason- 
able compensation,  to  be  paid  by  the  county  in  which  his  services 
are  performed.     (Iowa.)     Hyatt  v.  Hamilton  County,  354. 

See  Champerty  and  Maintenance;  "Witnesses,  2. 
Note. 

Attorneys  at  Law,   accord  and  satisfaction,  power  of  to  enter  into, 
403,  404, 

BANKRUPTCY. 

BAISTKRUPTCY — Preference. — If  the  holder  of  an  unrecorded 
chattel  mortgage  executed  two  years  before  the  bankruptcy  of  the 
mortgagor  and  while  he  was  solvent,  first  takes  possession  under  his 
mortgage  three  weeks  before  the  mortgagor  files  his  petition  in 
bankruptcy,  he  being  insolvent  at  the  time,  and  the  mortgagee  hav- 
ing reasonable  cause  to  believe  hinv  insolvent,  the  transfer  dates 
from  the  time  that  the  mortgagee  takes  possession,  and  is  voidable 
as  an  unlawful  preference  under  the  United  States  bankruptcy  act 
of  1S98.     (Mass.)     Tatmau  v.  Humphrey,  562. 

Note. 

Bankruptcy,    accord   and    satisfaction,   entered   into   in    consideration 
of  the  waiver  of  the  right  to  resort  to,  442. 
accord  and  satisfaction,  effect  of,  as  establishing  an,  427,  428. 

BARBERS. 

See  Constitutional  Law,  5. 
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BATHINQ. 

See  Waters   and  Watercourses,  3. 

BENEFIT  SOCIETIES. 

1.  BENEFIT  ASSOCIATIONS — Limitation  of— Powers.— Benefit 
associations  must  be  administered  for  the  sole  benefit  of  their  mem- 
bers and  their  beneficiaries,  by  means  of  assessments  and  dues  col- 
lected from  their  members,  and  such  associations  have  power  to  make 
payment  of  benefits  only  to  their  members  or  their  named  bene- 
ficiaries.    (Kan.)     Bankers'  Union  of  the  World  v.  Crawford,  465. 

2.  BENEFIT  ASSOCIATIONS  have  no  Right  to  Consolidate. 
(Kan.)     Bankers'  Union  of  t'he  World  v.  Crawford,  465. 

3.  BENEFIT  ASSOCIATIONS  —  Consolidation  —  Contract  Ultra 
Vires. — A  contract  by  one  benefit  association  to  pay  an  already  ac- 
crued death  loss  of  another  similar  association,  in  consideration  of 
the  transfer  to  it  of  the  membership  and  offices  of  such  other  asso- 
ciation, is  unauthorized,  ultra  vires,  and  void.  (Kan.)  Bankers' 
Union  of  the  World  v.  Crawford,  465. 

4.  BENEFIT  ASSOCIATIONS— Contract  Ultra  Vires— Estoppel. 
A  contract  by  a  benefit  association  to  pay  an  already  accrued  death 
loss  in  another  benefit  association,  in  consideration  of  the  transfer 
to  it  of  the  membership  and  offices  of  other  association,  is  ultra  vires 
and  void,  and  such  association  is  not  estopped  to  plead  the  invalidity 
of  such  contract  because  the  transfer  of  such  membership  and  offices 
lias  been  made  to  it.  (Kan.)  Bankers'  Union  of  the  World  v. 
Crawford,  465. 

5.  PLEADING — Declaration  when  in  Contract. — A  declaration 
against  a  benefit  association  by  a  member  thereof,  alleging  a  breach 
by  such  association  of  its  implied  contract  to  levy  a  disability  as- 
sessment with  which  to  pay  indemnity  to  such  member,  is  a  declara- 
tion in  contract,  and  allegations  therein  as  to  bad  faith,  fraudulent 
purpose,  and  unlawful  action  on  the  part  of  such  association,  make 
it  neither  a  declaration  in  tort,  nor  a  declaration  having  one  count 
in  contract  and  one  in  tort.  (Mass.)  Garcelon  v.  Commercial 
Travelers'  etc.  Assn.,  540. 

See   Associations;  Insurance. 

BILLS  AND  NOTES. 

1.  NEGOTIABLE  INSTRUMENTS  of  Married  Women— Consider- 
ation— Evidence. — If  a  note  is  made  by  a  wife  and  indorsed  by  her 
husband,  it  imports  a  consideration  paid  to  her,  and  the  holder  makes 
out  a  prima  facie  case  by  introducing  the  note  in  evidence.  (Mich.) 
National   Lumberman's  Bank  v.   Miller,   623. 

2.  NEGOTIABLE  INSTRUMENTS  of  Married  Women— Estoppel. 
If  a  married  woman  obtains  money  on  her  note  representing  tliat  it 
is  for  herself  individually,  and  for  her  separate  estate,  she  is  estopped 
to  contend  that  her  husband  persuaded  her  to  take  this  means  to 
obtain  the  money  for  him.  (Mich.)  JSTational  Lumberman's  Bank 
v.  Miller,  623. 

3.  NEGOTIABLE  INSTRUIVIENTS— Conflict  of  Laws— Demand 
and  Notice  to  Indorser. — If  a  bank  in  one  state  holding  an  overdue 
note  made  and  indorsed  in  another,  asks  the  maker  for  a  new  note 
with  the  same  indorser  to  take  up  the  old  note,  and  such  maker 
sends  a  new  note  for  a  smaller  amount,  payable  at  such  bank  and 
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signed  in  blank  upon  the  back  by  such  indorser,  together  with  a 
che(ik  for  the  balance,  whereupon  the  bank  returns  the  old  note, 
the  new  note  takes  effect,  as  a  contract,  when  accepted  by  the  bank 
with  the  check  in  payment  of  the  old  note,  and  such  contract  is  gov- 
erned, as  to  demand  and  notice  to  the  indorser,  by  the  law  of  the 
state  in  which  such  bank  is  located.  (Mass.)  Nashua  Sav.  Bank 
V.  Sayles,  573. 

4.  NEGOTIABLE  INSTRUMENTS— Demand  and  Notice— In- 
dorser.— A  person  who  sig^ns  a  note  in  blank  upon  the  back  is  liable, 
under  the  law  of  New  Hampshire,  as  a  joint  maker,  without  demand 
upon  the  other  maker,  or  a  notice  of  his  failure  to  pay  it.  (Mass.) 
Nashua  Sav.  Bank  v.  Sayles,  573. 

5.  NEGOTIABLE  INSTRUMENTS— Liability  of  Indorser  of 
New  Note  Given  for  Old  One — Consideration. — The  surrender  of  an 
overdue  note  is  a  good  consideration  for  a  new  note  given  in  patt 
payment  of  the  old  one  and  signed  as  a  joint  maker  by  the  indorser 
of  the  old  note,  when  such  surrender  is  made  in  reliance  upon  his 
signature.  It  is  immaterial  that  he  was  not  liable  on  the  old  note 
for  want  of  notice  of  nonpayment,  and  that  he  received  no  personal 
benefit  from  signing  the  new  one.  (Mass.)  Nashua  Sav.  Bank  v. 
Sayles,  573. 

6.  COLLATERAL  SECURITY. — ^If  a  note  has  been  transferred  as 
collateral  security,  the  original  payee  cannot,  by  agreement  with  the 
maker,  extend  the  time  for  payment.  (Wyo.)  First  Nat.  Bank  v. 
Citizens'  State  Bank,  924. 

BILL  OF  EXCEPTIONS, 

See  Constitutional  Law,  1. 

BILL  OF  PARTICULARS. 

See  Pleading,  6. 

BOUNDARIES. 

1.  DEEDS. — Boundaries  on  Ways,  public  or  private,  contained 
in  deeds,  include  the  soil  to  the  center  of  the  way,  if  owned  by  the 
grantor,  and  the  way  thus  referred  to  is  a  monument,  which  controls 
courses  and  distances,  unless  the  deed,  by  explicit  statement  or  neces- 
sary implication,  requires  a  different  construction.  (M;iss.^^  Mc- 
Kenzie  v.  Gleason,  566. 

2.  DEEDS — Boundaries — Ways. — A  boundary  in  a  deed  running 
from  "a  stake  and  stones  near  an  old  road,"  tlience  by  said  road 
"to  a  stake  and  a  pair  of  bars,"  includes  the  fee  to  the  center  of 
such  road  and  a  right  of  way  thereon  to  the  grantee  and  others, 
when  such  road  is  over  the  land  of  the  grantor  and  its  use  is  required 
for  the  reasonable  enjoyment  of  the  land  conveyed.  (Mass.)  Mc- 
Kenzie  v.  Gleason,  566. 

3.  DEEDS — Boundaries — ^Ways — Estoppel. — A  boundary  in  a  deed 
as  by  the  designated  side  of  a  private  road  over  the  land  of  the 
grantor,  excludes  the  road,  but  the  grantor  is  estopped  to  deny  its 
existence.     (Mass.)     McKenzie   v.   Gleason,   566. 

4.  DEEDS^Boundaries — Ways — Estoppel. — A  boundary  in  a  deed 
of  land  on  a  private  road  over  land  of  the  grantor  carries  the  land 
to  the  center  of  such  road,  estops  the  grantor  from  denying  the 
existence  of  the  road,  and  gives  the  grantee  a  right  of  way  through 
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its  entire  lenpfth  and  width  as  it  existed  at  the  date  of  his  deed. 
(Mass.)     McKenzie  v.  Gleason,  566. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  FOEEIGN  BUILDING  AND  LOAN  ASSOCIATIONS— In- 
solvency—Conflict  of  Laws. — If  upon  the  insolvency  of  a  foreign 
building  and  loan  association  its  bonds  and  securities  are  assigned 
to  a  stranger,  the  rights  of  an  association  member  must  be  deter- 
mined by  the  law  of  his  domicile,  if  no  place  of  payment  is  named 
and  a  local  treasurer  of  the  association  is  designated  in  the  applica- 
tion as  the  person  to  whom  payments  shall  be  made,  and  this  al- 
though the  association  by  law  requires  payments  to  be  made  at  the 
home  office,  from  which  the  loan  is  approved  and  the  money  sent. 
(Iowa.)     Spinney  v.  Chapman,  305. 

2.  FOREIGN  LOAN  ASSOCIATIONS— Insolvency— Rights  of 
Members. — Although  the  by-laws  of  a  going  foreign  building  and 
loan  association  must  be  resorted  to,  to  determine  the  conditions  of 
performance  of  all  contracts  made  by  it,  yet  when  its  insolvency  has 
intervened  and  its  affairs  have  passed  into  the  hands  of  a  receiver, 
there  is  then  no  association,  no  by-laws,  and  no  home  office,  and  a 
borrowing  member  is  entitled  to  have  his  rights  according  to  the 
law  of  his  domicile.     (Iowa.)     Spinney  v.  Chapman.  305. 

3.  FOREIGN  BUILDING  AND  LOAN  ASSOCIATONS  —  Insol- 
vency— Rights  of  Borrowing  Member. — If  a  foreign  buihling  and 
loan  association  has  become  insolvent  and  its  affairs  have  passed  into 
the  hands  of  a  receiver,  they  are  no  longer  governed  by  its  by-laws, 
and  a  borrowing  member  has  a  right  to  have  his  liability  determined 
by  the  law  of  his  domicile.  lie  is  entitled  to  credit  for  interest  paid, 
premiums  paid  as  of  the  time  paid  and  to  the  actual  value  of  his 
shares  of  stock,  being  liable  for  the  balance  due  with  inton^st  from 
the  date  of  the  appointment  of  the  receiver.  (Iowa.)  Spiuney  v. 
Chapman,  305. 

BURGLARY. 

BURGLARY, — To    Constitute    a    Burglarious    Entry  it  is    not 

necessary  that  the  act  of  entry  be  a  trespass  or  without  the  con- 
sent of  the  owner,  provided  such  entry  was  with  intent  to  steal. 
(Cal.)     People  v.  Brittain,  95. 

CARRIERS. 

1.  RAILWAYS,  Passenger  on,  Who  is  not. — An  Express  Messen- 
ger is  not  a  person  who  has  applied  to  a  common  carrier  for  trans- 
portation and  is  not  entitled  to  that  transportation  witho\it  con- 
dition upon  payment  of  fare,  but  is  one  who  voluntarily  goes  upon  the 
train  to  transact  business  for  his  employer,  not  because  tlie  railway 
company  is  a  common  carrier,  but  because  by  contract  l)etwcen  it 
and  his  employer  the  latter  has  been  granted  rights  which  the  rail- 
way could  not  be  compelled  to  grant  as  a  common  carrier.  (Wis.) 
Peterson  v.  Chicago  etc.  Ey.  Co.,  879. 

2.  CARRIER'S  Duty  to  One  not  a  Passenger. — When,  as  between 
a  railroad  company  and  a  person  riding  on  its  train,  the  relation  of 
carrier  and  passenger  has  not  been  established,  or,  if  established, 
has  been  forfeited  by  the  passenger,  the  company  owes  him  no  duty, 
and  is  liable  to  him  only  for  willful,  wanton,  or  intentional  injury. 
(Tenn.)     Eailroad  Co.  v.  Smith,  799. 

3.  CARRIER — Passengers  Alighting  from  Train. — The  Conductor 
on   a  railroad  cannot  be  required  absolutely  to  know  and  see  at  al' 
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hazards   every  person   who   may  attempt  to  get  on   or  off  his  train. 
<Tenn.)     Eailroad  Co.  v.  Smith,  799. 

4.  CARRIEE^Passengers  Alighting  from  Train.— When  the  Con- 
ductor on  a  train  has  called  for  tickets  and  ascertained  the  destina- 
tion of  his  passengers,  he  can  be  required  to  see  after  only  those 
whom,  by  proper  diligence,  he  has  been  able  to  discover,  and  not 
after  those  who  have  evaded  or  neglected  to  pay  fare  or  to  notify 
him  of  their  destination.  Especially  is  this  true  as  to  persons  who 
enter  or  leave  the  car  improperly  and  at  a  point  where  they  cannot 
be  seen  by  him.     (Tenn.)     Eailroad  Co.  v.  Smith,  799. 

5.  CAE.RIEK — Destination  of  Passengers. — It  is  the  Duty  of  a 
Passenger,  when  the  conductor  approaches  him,  calling  for  and  col- 
lecting fares,  to  tender  his  ticket  or  money,  and,  in  the  latter  event, 
to  notify  the  conductor  of  his  destination;  and  the  conductor  must 
take  notice  of  the  destination  of  each  passenger  known  to  him,  or 
that,  in  the  discharge  of  his  duty,  he  may  be  able  to  discover,  but 
he  cannot  be  held  liable  for  those  who,  by  evading  the  payment  of 
fare,  do  not  come  under  his  notice.  (Tenn.)  Railroad  Co.  v.  Smith, 
799. 

6.  CARRIERS — Loss  of  Ticket.— If  a  passenger  fails  to  produce 
his  ticket,  he  cannot  establish  a  right  to  transportation  by  making 
proof  to  the  conductor  that  he  has  purchased  a  ticket  but  has  lost 
it,  even  though  such  proof  includes  the  testimony  of  another  employe 
on  the  train  to  the  effect  that  the  passenger  just  showed  him  the 
ticket,  and  that  as  he  handed  it  back  the  wind  blew  it  away.  (Ga.) 
Harp  v.  Southern  Ey.  Co.,  212. 

7.  CARRIERS. — A  Ticket  is  Only  the  Evidence  of  the  Contract 
as  made  between  the  passenger  and  carrier;  and  if  it  fails  to  disclose 
the  true  contract,  its  infirmity  must  be  charged  to  the  carrier;  and 
the  latter  is  liable  for  the  natural  consequences  flowing  from  the 
defects  in  the  ticket  due  to  the  negligence  of  its  agents.  (Ind.) 
Indianapolis  Street  Ey.  Co.  v.  Wilson,  261. 

8.  CARRIERS — Correctness  of  Ticket.— A  Passenger  has  the 
Right  to  Presume  that  the  ticket  furnished  him  is  a  correct  expres- 
sion of  the  contract  made  between  him  and  the  carrier.  (Ind.) 
Indianapolis  Street  Ey.  Co.  v.  Wilson,  261. 

9.  CARRIERS — Defective  Ticket. — Where  a  passenger  is  aboard 
the  cars  of  a  carrier  without  the  proper  evidence  of  his  right  of 
passage,  due  to  the  mistake  or  fault  of  the  carrier's  agent,  ami 
not  to  the  fault  of  the  passenger,  the  carrier's  agent  in  charge  of 
the  train  must  heed  or  accept  the  reasonable  explanations  of  the 
passenger  in  respect  to  the  ticket  in  dispute.  (Ind.)  Indianapolis 
Street  Ey.  Co.  v.  Wilson,  261. 

10.  RAILROAD'S  PASSENGERS  on  Freight  Trains.— It  is 
Contributory  Negligence,  as  matter  of  law,  barring  recovery  for  in- 
jury, for  a  passenger  on  a  freight  train  to  take  a  loose  chair  near  an 
open  door  in  a  caboose,  instead  of  a  fixed  seat  provided  for  passen- 
gers, when  the  passenger  knows  that  at  the  time  the  train  men  are 
engaged  in  making  up  the  train.  (Mich.)  Freeman  v.  Perc  Mar- 
quette E.  E.  Co.,  621. 

See    Eailroads;    Street    Eailways. 
Note. 
Carriers,  negligence  of  third  persons,  when  cannot  recover  for,  201. 
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CEMETERIES. 

1.  CEMETERY  LOT— Nature  of  Title  to.— The  Purchaser  of   a 

lot  in  a  public  cemetery  for  burial  purposes  does  not  acquire  the  fee 
to  the  soil,  but  only  the  easement  or  license  of  burial  therein.  (Ga.) 
Stewart  v.  Garrett,  179. 

2.  CEMETERY     LOT.— Ejectment    does  not    Lie  to    Recover  a 

cemetery  lot.     (Ga.)     Stewart  v.  Garrett,  179. 

CHAMPERTY  AND  MAINTENANCE. 

1.  CHAMPERTY — Husband  and  Wife. — A  wife  who  renders  her 
husband  financial  aid  in  securing  a  judgment  is  not  guilty  of  cham- 
perty.    (S.  C.)     Ex  parte  Hiers,  713. 

2.  CONTRACTS — Champerty. — A  contract  by  an  attorney  to 
prosecute  an  action  for  a  percentage  of  the  proceeds  without  com- 
pensation in  case  of  failure,  and  in  case  of  success  a  debt  for  ser- 
vices not  being  in  the  contemplation  of  the  parties,  is  void  for  cham- 
perty.    (Mass.)     Gargano  v.  Pope,  575. 

3.  CONTRACTS  Void  for  Champerty  —Setting  Aside  in  Equity — 

Estoppel A   person    who    has  made    a  contract    with    an  attorney,^ 

which  is  void  for  champerty,  is  not  estopped,  as  one  in  pari  delicto,^ 
from  setting  it  aside  in  equity.  The  rule  that  one  must  come  into 
equity  with  clean  hands  does  not  apply.  (Mass.)  Gargano  v.  Pope, 
575. 

See  Equity,  4. 

CHARITIES. 

1.  CHARITY  must  be  a  Gift  to  a  general  public  use.  (Iowa.) 
Grant  v.  Saunders,  310. 

la.  WILLS — Charitable  Bequests. — A  bequest  in  trust  for  the 
benefit  of  the  poor,  to  be  given  to  such  objects  as  the  trustee  named 
shall  deem  worthy,  is  a  charitable  bequest.  (Iowa.)  Grant  v, 
Saunders,  310. 

2.  WILLS — Charitable  Bequests — Uncertainty. — A  specific  be- 
quest in  trust  specially  for  the  benefit  of  the  poor,  as  a  class,  re- 
maining uncertain  only  as  to  the  selection  of  the  beneficiaries  by  the 
trustee  named,  is  not  so  uncertain  as  to  render  the  bequest  invalid, 
and  the  trustee  may  designate  the  beneficiaries  without  confining 
himself  in  their  selection  to  any  particular  locality.  (Iowa.)  Grant 
v.  Saunders,  310. 

3.  WILLS — Charitable  Bequests — Failure  for  Want  of  Trustee. — 
A  specific  bequest  in  trust  for  the  benefit  of  the  poor,  otherwise 
valid,  will  not  fail  because  the  will  fails  to  provide  for  the  ap- 
pointment of  a  successor  in  case  of  the  death,  failure,  or  inability 
of  the  trustee  named  to  act.  A  trust  never  fails  for  want  of  a 
trustee.     (Iowa.)     Grant  v.  Saunders,  310. 

CHATTEL  MORTGAGE. 

See  Crops. 

CHEATING. 

See   Conspiracy. 
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CHUKCHES. 

See  Religious  Societies. 

COLLATERAL  SECUEITY. 

See  Pledge. 
Note. 
Composition,  diflference  between,  and  accord  and  satisfaction,  394. 

COMMERCE. 

TAX  ON  MERCHANTS— Interstate  Commerce.— A  merchant's 
tax  on  a  nonresident  manufacturing  corporation  that  ships  its  goods 
to  a  distributing  point  in  the  state,  where  a  hical  transfer  com- 
pany takes  charge  of,  assorts,  and  stores  them  in  a  warehouse,  and 
then  delivers  and  distributes  them  in  the  original  package  to  cus- 
tomers of  the  manufacturer  both  in  and  out  of  the  state,  either 
in  accordance  with  its  express  directions,  or  general  directions  in 
favor  of  recognized  and  approved  customers,  whose  names  are  fur- 
nished to  the  local  company,  does  not  contravene  the  commerce  clause 
of  the  federal  constitution.  The  goods  at  the  warehouse  are  not 
in  transit  from  one  state  to  another;  they  are  a  part  of  the  com- 
mon mass  of  the  property  of  the  state.  (Tenn.)  American  Steel 
■etc.  Co.  v.  Speed,  814. 

Note. 

Compromise,  difference  between,  and  accord  and  satisfaction,  'A9i. 
dispute  or  doubt,  sufficient  to  sustain,  412. 

COMPROMISE  AND  SETTLEMENT. 

1.  COMPROMISE— Rescission  of  Must  be  Attended  with  a  Re- 
turn of  the  Benefits  Received. — Where  a  party  to  a  compromise 
desires  to  set  aside  or  avoid  it  and  be  remitted  to  his  original  cause 
of  action,  he  must  place  the  other  party  in  statu  quo  by  returning 
or  tendering  the  return  of  whatever  has  been  received  by  him  under 
the  compromise  if  of  any  value,  and,  so  far  as  possilile,  any  right 
lost  by  the  other  party  in  consequence  thexiof.  (Ohio  St.)  Man- 
hattan Life  Ins.  Co.  v.  Burke,  666. 

2.  PLEADING  in  Action  to  Rescind  a  Compromise. — Where  a 
party  seeks  to  rescind  a  compromise,  his  petition  should  allege  the 
return  or  tender  prior  to,  or  at  least  contemporaneous  with,  tlie  com- 
mencement of  the  suit.  This  rule  obtains  as  a  general  proposition, 
though  the  contract  of  settlement  was  induced  by  the  frauu  or  fraud- 
ulent representation  of  the  other  party.  (Ohio  St.)  Manhattan 
Life  Ins.  Co.  v.  Burke,  666. 

3.  ATTORNEY  AND  CLIENT. — A  husband  cannot  eseajie  from 
a  conveyance  or  agreement  in  favor  of  his  wife,  on  the  ground  that 
the  attorneys  who  acted  for  her  in  the  transaction  fraudulently  repre- 
sented to  him  that  they  were  acting  for  him,  and  that  he  relied  on 
them  to  protect  his  interests,  where  it  appears  that  such  altoiiieys 
had  at  times  acted  for  him,  that  he  was  informed  that  they  were  not- 
ing for  his  wife  prior  to  his  making  the  settlement  with  hov.  nnd  he 
in  fact  fully  understood  nil  the  terms  of  su<-h  settlement  before  ex- 
ecuting it.  "  (Wis.)      Burnham   v.   Burnham,   895. 
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4.  CONTRACT  Procured  by  Fraud,  Ratification  of.— If  a  plaintiff 
claims  that  a  contract  and  conveyance  were  procured  by  fraud,  still 
if  it  appears  that  he  had  taken  counsel,  insisted  on  having  certain 
ter;ns  of  the  agreement  carried  out,  and  treated  the  whole  matter  in 
controversy  as  satisfactorily  arranged,  he  must  be  deemed  to  have 
irrevocably  ratified  such  contract  and  conveyance,  although  it  be 
assumed  that  he  was  induced  to  make  them  through  the  wrong  of 
another.     (Wis.)     Burnham  v.  Burnham,  895. 

See  Accord  and  Satisfaction;  Insurance,  27. 

CONFLICT  OF  LAWS. 

See  Bills  and  Notes,  3;  Building  and  Loan  Associations,  1,  4;  Death, 
I;   Insurance,  21,  22. 

CONSPIRACY, 

CONSPIRACY  to  Cheat  and  Defraud. — A  finding  that  the  de- 
fendant entered  into  a  conspiracy  to  cheat  and  defraud  plaintiff  of 
his  property  cannot  be  sustained  if  it  appears  that  he  was  capable 
of  transacting  and  comprehending  his  business  and  affairs.  (Wis.) 
Burnham  v.  Burnham,  895. 

CONSTITUTIONAL  LAW. 

1.  CONSTITUTIONAL  LAW— Authority  to  Settle  Bill  of  Excep- 
tions.— A  statute  authorizing  a  judge,  after  his  official  term  has  ex- 
pired, to  settle  and  sign  bills  of  exceptions  in  cases  tried  by  him 
during  such  term,  has  been  so  long  acquiesced  in  and  recognized 
as  valid  that  its  constitutionality  cannot  be  assailed  on  the  ground 
that  it  attempts  to  confer  judicial  powers  on  one  who  is  not  a 
judicial    officer.     (Cal.)     Miller    &   Lux    v.    Enterprise    etc.    Co.,    115> 

2.  CONSTITUTIONAL  LAW— Property  Right,  What  is  not  a 
Deprivation  of. — A  judgment  against  an  elevated  railway  company 
for  damages  caused  to  a  land  owner  whose  property  abuts  on  a  public 
street  by  its  occupation  of  such  street  with  its  apparatus  and  ma- 
terials during  the  time  it  was  reconstructing  its  road  does  not  take 
from  it  any  property  right,  nor  deprive  it  of  the  protection  of  the 
laws.  (Conn.)  Knapp  etc.  Mfg.  Co.  v.  New  York  etc.  K.  E.  Co., 
994. 

3.  CONSTITUTIONAL  LAW— Impairment  of  Obligation  of  Con- 
tracts.— One  legislature  has  no  power  to  prohibit  a  subsequent  legis- 
lature from  changing,  altering  or  annulling  existing  laws,  when,  in 
the  judgment  of  the  latter,  the  public  interests  require  it,  although 
such  change  may  impair  the  obligation  of  a  contract.  (Kan.) 
Board  of  Education  v.  Phillips,  475. 

4.  CONSTITUTIONAL  LAW— Impairment  of  Obligation  of  Con- 
tracts.— The  rule  that  no  statute  can  be  enacted  impairing  the  obli- 
gation of  a  contract  does  not  apply  to  a  contract  made  by  persons 
dealing  with  a  department  of  the  government,  concerning  the  future 
exercise  of  governmental  powers  conferred  for  public  purposes  by 
legislative  acts,  when  the  suliject  matter  of  the  contract  is  one  which 
alYects  the  safety  and  welfare  of  the  jjubiic.  (Kan.)  Board  of 
Education  v.  riiillips,  475. 

5.  CONSTITUTIONAL  LAW~Alien  Barbers.— A  statute  prohib- 
iting an  alien  barber  from  obtaining  a  certificate  to  plv  his  vocation 
as  a  barber,  while  not  denving  tliis  ricJit  to  other  barbers,  is  un- 
constitutional as  a  denial  of  the  equal  protection  of  the  laws.  (Mich.)- 
Temjjlar  v.  State  Board  of  Examiners,  etc.,  610. 
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6.  CURATIVE  STATUTE.— The  Legislature  may  Ratify  and 
Confirm  any  act  which  it  might  lawfully  have  authorized  in  the  first 
instance,  where  the  defect  arises  out  of  the  neglect  of  some  legal 
formality,  and  the  curative  act  interferes  with  no  vested  rights. 
(111.)     Steger  v.  Traveling  Men's  etc.  Assn.,  225. 

7.  CURATIVE  STATUTE.— A  Statute  Validating  Prior  Acknowl- 
edgments of  deeds  and  mortgages  taken  before  an  officer  who  was  a 
stockholder  in  the  grantee  corporation  is  not  invalid  as  being  an 
exercise  of  judicial  power  or  as  impairing  the  obligation  of  contract 
between  grantee  and  grantor.  (111.)  Steger  v.  Traveling  Men's  etc. 
Assn.,  225. 

8.  CURATIVE  STATUTE— Vested  Rights.— A  statute  legalizing 
prior  acknowledgments  of  deeds  and  mortgages  taken  before  an  offi- 
cer who  was  a  stockholder  in  the  grantee  corporation  can  have  no 
effect  as  against  intervening  judgment  and  mortgage  liens.  (111.) 
Steger  v.  Traveling  Men's  etc.  Assn.,  225. 

See  Appeal  and  Error,  2;   Contempt,  2;   Kailroads,  16;   Taxation,  6. 

CONTEMPT. 

1.  CONTEMPT — Jurisdiction — Practice. — It  is  not  within  the 
jurisdiction  of  the  court  of  its  own  motion,  without  an  affidavit  or 
prohibitive  order,  to  adjudge  a  person  guilty  of  contempt  for  violat- 
ing a  verbal  order  of  the  court  not  to  publish  the  testimony  in  a  crim- 
inal case  then  on  trial  until  after  verdict,  find  then  attach  him  to 
show  cause  why  the  judgment  of  the  court  should  not  be  made  final. 
(Tex.  Cr.  Kep.)     Ex  parte  Foster,  866. 

2.  CONTEMPT — Constitutional  Law — Liberty  of  Press. — A  court 
has  no  power,  where  the  evidence  is  not  obscene,  to  prohibit  the 
publication  of  the  testimony  of  the  witnesses  in  a  case,  and  the  pun- 
ishment of  a  person  for  contempt  in  violating  an  order  not  to  publish 
such  testimony  in  a  newspaper  is  without  jurisdiction  and  void,  as 
being  in  violation  of  a  constitutional  provision  guaranteeing  the 
liberty  of  the  press  and  freedom  of  speech.  (Tex.  Cr.  Kep.)  Ex 
parte  Foster,  866. 

3.  CONTEMPT — Habeas  Corpus. — A  person  who  is  committed  for 
contempt  to  the  custody  of  the  sheriff,  who  does  not  confine  him  in 
jail,  but  allows  him  the  liberty  of  the  city,  with  the  understanding 
that  he  is  at  all  times  amenable  to  the  sheriff's  custody,  is  so  de- 
prived of  his  liberty  and  freedom  of  action,  as  to  entitle  him  to 
a  writ  of  habeas  corpus  to  be  relieved  of  such  restraint.  (Tex.  Cr. 
Eep.)     Ex  parte  Foster,  866. 

CONTRACTS. 

1.  RESTRAINT  OF  TRADE. — Contracts  In  Themselves  Reason- 
able and  based  upon  good  consideration,  will  be  enforced  according 
to  the  rights  of  the  respective  parties  thereto,  although  it  may  nppear 
that  in  some  respects,  or  in  a  limited  way,  the  enforcement  of  such 
contracts,  has,  for  a  result,  the  partial  restraint  of  trade.  (Iowa.) 
Swigert  v.  Tilden,  374. 

2.  RESTRAINT  OF  TRADE —Test  of  Validity  of  Contract.— 
Contracts  in  restraint  of  trade  are  valid  if  the  restraint  is  sucli 
only  as  affords  a  fair  protection  to  the  interests  of  the  person  in 
whose  favor  they  are  given,  and  not  so  large  as  to  interfere  with  the 
interests  of  the  public.  The  restriction  as  to  time  and  place,  must 
be  reasonable,  not  oppressive,  or  out  of  proportion  to  the  benefits 
which  the  vendee  mav,  in  reason,  expect  to  flow  from  the  restrictive 
measures  of  the  contract.      (Iowa.)     Swigert  v.  Tilden.  374. 
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3.  RESTRAINT  OF  TRADE— Sale  of  Business  and  Goodwill—" 
Public  Policy. — A  contract,  based  on  a  good  consideration,  for  the 
sale  of  the  goodwill  of  a  mail  order  shirt  business,  with  an  agree- 
ment, without  limitation  of  time,  to  abstain  from  engaging  in  the 
shirt  business  within  a  radius  of  one  hundred  miles  of  a  specified 
city,  and  not  to  engage  in  the  shirt  business  or  in  selling  shirts  in 
two  states  named  for  a  period  of  ten  years,  is  not  opposed  to  public 
policy  as  being  in  general  restraint  of  trade.  (Iowa.)  Swigert  v. 
Tilden,  374. 

See  Insane  Persons,  7-12. 

CONVERSION. 

See  Trover. 

CONVEYANCES. 

See  Deeds;  Vendor  and  Vendee. 

CORPORATIONS. 

1.  CORPORATIONS— Powers.— A  corporation  has  only  such 
power  as  is  conferred  upon  it  by  its  charter,  either  expressly  or  by 
implication,  to  enable  it  to  carry  out  the  objects  of  its  creation. 
The  exercise  of  any  other  power  by  it  is  ultra  vires.  (Kan.)  Bank- 
ers' Union  of  the  World  v.  Crawford,  465. 

.  2.  CORPORATIONS— Powers.— The  right  of  a  corporation  to  act 
must  be  conferred  expressly  or  by  necessary  implication,  or  it  does 
not  exist.  It  is  not  sufficient  to  authorize  "it  to  act  that  no  limita- 
tion is  found  in  the  law  forbidding  the  act.  (Kan.)  Bankers' 
Union  of  the  World  v.  Crawford,  456. 

3.  CORPORATIONS— Increase  in  Stock— Right  of  Subsisting 
Stockholders. — if  a  corporation  increases  its  capital  stock,  an  existing 
stockholder  is  entitled  to  subscribe  for  his  pro  rata  share  of  the 
increased  stock  at  par,  and  the  majority  of  the  stockholders  cannot 
put  a  premium  on  the  new  stock  in  the  absence  of  express  authority. 
(Mich.)     Hammond  v.  Edison  Illuminating  Company,  582. 

4.  CORPORATIONS.— By-laws  may  be  Adopted  by  the  Acts  and 
Conduct  of  tlie  Corporation  as  well  as  by  express  vote  or  adoption 
in  writing,  unless  it  is  otherwise  provided.  (Wis.)  Graebner  v. 
Post,  890. 

5.  CORPORATIONS.— By-laws  Prepared  and  Approved  at  a 
Stockholders'  Meeting  Held  Before  Recording  the  Articles  of  In- 
corporation, if  they  are  afterward  relied  on  and  treated  as  by-laws 
of  the  corporation  by  the  directors  and  stockholders,  must  bo  re- 
garded as  in  law  the  by-laws  of  the  corporation.  (Wis.)  Graebner 
V.  Post,  890. 

6.  CORPORATIONS— Subscriptions  to  Stock,  Waiver  of  Irregu- 
larities in  Calls  for. — A  suliscri])er  to  stock  may  by  his  acts  or  ex- 
press agreement  waive  a  ■  call  itself,  or  informalities  in  its  making, 
or  notice  thereof.     (Wis.)      Graebner   v.   Post,   890. 

7.  CORPORATIONS — Subscriptions  and  Calls — Estoppel  to  Urge 
Irregularities. — Tlie  failure  to  provide  the  notice  to  be  given  stock- 
holders of  a  call  for  unpaid  stock  subscriptions  cannot  bo  urged  by 
one  who  is  a  stockholder  and  directly  participated  in  all  the  pro- 
ceedings and  attendcil  the  mooting  at  which  the  call  was  ratified  and 
another  meeting  at  which   the  time  for  payment  was  extended,  and 
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at    no    time    interposed    any    objections.     (Wis.)     Graebner   v.    Post, 
890.  ' 

8.  COEPORATIONS— Setoff  Against,  When  WiU  be  Allowed.— 
Where  One  Sued  Upon  a  Siubscription  to  the  Stock  of  a  Corporation  Lad 
employed  counsel  to  represent  it  and  paid  the  fees  of  such  counsel, 
and  the  amount  so  paid  was  ordered  by  the  board  of  directors  to  be 
credited  on  his  subscription,  it  is  error  to  refuse  to  set  off  such 
amount  in  an  action  brought  by  a  receiver  of  the  corporation  on  a 
call  on  such  subscription.     (Wis.)     Graebner  v.  Post,  890. 

See  Acknowledgment;  Franchise. 

COSTS. 

1.  COSTS. — The  taxation  of  costs  is  within  the  discretion  of  the 
superior  court  in  proceedings  in  probate.  (Conn.)  Mathews  v. 
Sheehan,  1017. 

2.  COSTS  OF  ACTION  to  Quiet  Title. — Where  persons  by  their 
cross-complaint  filed  in  an  action  to  quiet  title  make  it  necessary 
for  another  party  to  such  action  to  continue  his  appearance  in  court, 
he  may  recover  whatever  costs  he  is  thus  compelled  to  incur  from  the 
parties  who  unjustly  bring  or  keep  him  in  court.  (Cal.)  Summer- 
viUe  V.  March,  145. 

See  Eeligious  Societies,  7. 

COTENANCY. 

See  Tenants  in  Common. 

COUNSEL. 

See  Trial,  5-13. 

COUNTERCLAIM. 

See  Setoff  and  Counterclaim. 

COURTS. 

1.  COURTS. — The  Jurisdiction  of  the  Supreme  Court  upon  Re- 
•served  and  DiflBcult  Questions  should  be  invoked  by  the  trial  court 
by  making  a  statement  of  the  question  upon  which  the  opinion  of 
the  higher  court  is  desired.     (Wyo.)     Willey  v.  Decker,  939. 

2.  SUPREME  COURT,  Jurisdiction  of.— Under  the  Statute  of 
Wyoming  Authorizing  the  Reservation  of  Important  and  Dilficult 
Questions  for  the  decision  of  the  supreme  court,  it  will  not  pass  upon 
questions  of  fact,  nor  upon  the  cases  themselves.  (Wyo.)  Willey 
V.  Decker,  939. 

3.  COURTS  — Jurisdiction  Over  Water  Rights,  When  not  Ex- 
hausted.— The  decision  of  the  board  of  control  and  of  the  district 
court  on  appeal  therefrom  adverse  to  a  water  right  does  not  deprive 
the  courts  of  the  state  of  jurisdiction  to  inquire  into  and  determine 
an  alleged  water  right.     (Wyo.)     Willey  v.  Decker,  939. 

4.  COURTS — Jurisdiction. — A  Former  Adjudication  is  not  a  Bar 
to  Jurisdiction,  thouifh  it  mav  constitute  a  good  defense  to  the  action. 
(Wyo.)     Willey  v.  Decker,  939. 

Am.  St.  Rep.,  Vol.  100—67 
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CBIMINAIi  CONVERSATION. 

See  Husband  and  Wife. 

CRIMINAL  LAW. 

1.  EVIDENCE— Res  Gestae.— What  was  said  between  a  de- 
fendant and  the  person  from  whom  money  is  alleged  to  have  been 
stolen,  from  the  time  of  their  meeting,  up  to  the  time  of  the  com- 
mission of  the  larceny,  is  admissible  as  part  of  the  res  gestae.  (Ala.) 
Viberg  t.  State,  22. 

2.  TRIAL,    CRIMINAL— Conduct    of    Prosecuting    Attorney.— If 

after  an  objection  to  a  question  by  the  prosecuting  attorney  has  been 
sustained,  he  remarks  to  defendant's  attorney  in  an  undertone,  suffi- 
ciently loud  to  be  heard  by  one  of  the  jurors,  "That  is  getting  on 
dangerous  ground,  isn't  it?"  and  the  original  question  is  immaterial 
and  the  remark  uncalled  for,  no  prejudice  accrues  to  the  defendant. 
(Cal.)     People  v.  Brittain,  95. 

3.  TRIAL,  CRIMINAL— Error,  When  not  Prejudicial. — Though 
it  appears  that  a  statement  made  by  the  witness  was  hearsay,  an 
error  of  the  court  in  overruling  a  question  showing  it  to  be  hearsay, 
is  immaterial,  if  it  clearly  appears  by  the  testimony  of  the  same  wit- 
ness and  that  of  several  others  that  the  matter  testified  to  by  the 
witness  was  not  within  his  own  knowledge.  (Cal.)  People  v.  Brit- 
tain, 95. 

4.  CRIMINAL  LAW. — An  Erroneous  Instruction  is  not  ground 
for  a  new  trial,  if  it  is  manifest  that  the  accused  was  in  no  way 
prejudiced  thereby.     (Ga.)     McCollum  v.  State,  171. 

5.  CRIMINAL  LAW. — An  Excessive  Sentence  is  not  cause  for 
a  new  trial.     (Ga.)     McCollum  v.  State,  171, 

CROPS. 

GROWING  CROPS— Effect  of  a  Chattel  Mortgage  as  a  Sever- 
ance Thereof  as  Against  the  Holder  of  a  Trust  Deed. — The  execution 
of  a  chattel  mortgage  on  growing  crops  of  fruit  after  the  giving  of 
a  trust  deed  by  the  mortgagor  cannot  operate  as  a  severance  of  such 
crop  from  the  land,  nor  otherwise  prejudice  the  rights  of  the  holder 
of  suc'h  deed  or  a  purchaser  thereunder  who  obtains  title  and  takes 
possession  while  such  fruit  remains  on  the  trees.  (Cal.)  Penryn 
Fruit  Co.  V.  Sherman  etc.  Co.,  150. 

See  Trusts,  6. 

CURATIVE   STATUTE. 

See  Constitutional  Law,  6-8. 

DAMAGES. 

DAMAGES,  EXEMPLARY,  When  may  not  be  Awarded. — Noth- 
ing bevond  compensatory  damages  can  be  recovered,  unless  the  mal- 
ice or"  oppression  characterizing  the  injury  has  been  authorized  or 
ratified  by  the  defendant.     (Cal.)     Foley  v.  Martin,  123. 

See  Associationsj  Death;  Negligence,  1;  Officers;  Sale,  4;  Sheriffs. 

DEATH. 

1.  CONFLICT  OF  LAWS— Death  by  Wrongful  Act.— If  a  parent 
is  killed  by  wrongful  act  in  another  state,  and  the  statute   of  that 
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state  and  of  the  state  where  action  is  brought  both  give  a  minor 
child  the  right  to  recover  for  such  act,  the  cause  of  action  ia  transi- 
tory, and  an  action  thereon  may  be  maintained  in  the  latter  state. 
(Ark.)     St.  Louis  etc.  Ey.  Co.  v.  Haist,  65. 

2.  NEGLIGENCE— Death  by  Wrongful  Act— Measure  of  Dam- 
ages— In  an  action  by  a  minor  to  recover  for  the  death  of  her  father 
caused  by  vrrongful  act,  if  the  evidence  shows  that  plaintiff's  intes- 
tate was  an  honest,  hard-working  man,  who  had  provided  for  plaintiff 
and  treated  her  properly,  she  is  entitled  to  recover  for  such  care, 
support,  and  maintenance,  and  such  advantages  and  benefits  in  the 
way  of  training  and  education,  both  moral  and  intellectual,  as  she 
would  have  received  from  him  if  his  injury  and  death  had  not  oc- 
curred.    (Ark.)     St.  Louis  etc.  Ey.  Co.  v.  Haist,  65. 

3.  DEATH — Excessive  Damages  for  Causing. — The  damages  re- 
covered by  a  widow  for  the  death  of  her  husband,  who  was  twenty- 
one  years  of  age,  in  good  health,  industrious,  and  sober,  and  who 
gained  a  livelihood  partly  by  farming  on  a  small  tract  of  rented 
land  and  partly  as  a  laborer  in  the  field,  his  earnings  not  exceeding 
forty  dollars  per  month,  should  be  reduced  to  three  thousand  dollars 
for  the  widow  individually  and  three  thousand  in  her  capacity  as 
tutrix  for  her  child.  (La.)  Hebert  v.  Lake  Charles  Ice  etc.  Co., 
505. 

DEBT. 

See  Arrest. 

DEEDS. 

1.  DEED — Signing  by  Mark,  Error  in  Name. — When  the  grantor 
iu  a  deed,  being  unable  to  write,  signs  by  his  mark,  and  the  notary 
undertakes  to  write  the  grantor's  name,  the  true  signature  is  the 
grantor's  act  in  making  his  mark,  and  not  what  the  notary  writes. 
An  error  in  the  name  as  written  by  the  notary  does  not,  therefore, 
vitiate  the  instrument.     (La.)     Agurs  v.  Belcher,  485. 

2.  DEED — Error  in  Grantor's  Name — Registration. — If  the  name 
of  the  grantor  is  correctly  written  in  the  body  of  a  deed,  which  he 
signs  by  his  mark,  but  the  notary,  undertaking  to  write  the  grantor's 
name  as  a  signature,  makes  an  error  in  such  name,  which  is  carried 
into  the  index  to  conveyances,  the  instrument  imparts  notice,  and 
the  error  does  not  deprive  the  grantee  of  his  property.  (La.)  Agurs 
V.  Belcher,  485. 

3.  DEEDS — Acknowledgment  in  Blank — Estoppel. — If  a  person 
signs  and  acknowledges  a  deed,  leaving  the  name  of  the  grantee  iu 
blank,  and  intrusts  it  to  another  on  his  statement  of  his  desire  to 
show  it  to  a  friend  who  is  going  to  advance  a  part  of  the  purchase 
money,  and  that  he  will  return  it  in  a  few  minutes,  and  he  then 
fraudulently  inserts  his  own  name  in  the  blank  and  mortgages  the 
property  to  a  mortgagee,  who  acts  in  good  faith,  the  original  signer 
of  the  deed  is  not  estopped  to  assert  his  title  againat  the  mortgagoo. 
nor  from  maintaining  suit  in  equity  to  set  aside  the  deed  and  cancel 
the  mortgage.     (Mass.)     Westlake"  v.   Dunn,  557. 

4.  DEEDS,  Capacity  Reciuired  for  Execution  of. — Average  men- 
tal capacity  on  the  part  of  the  grantor  is  not  required  for  the  exe- 
cution of  a  valid  deed.     (Conn.)     Coburn  v.  Eaymond,  1000. 

5.  A  PERSON  Addicted  to  the  Habitual  and  Excessive  Use  of 
Intoxicating  Liquors  is  not  Incompetent  to  enter  into  coutrarts  and 
convey  property,  unless  it  appears  that  actual  intoxication  dethroned 
his  reason,  or  that  his  understanding  was  so  impaired  as  to  render  him 
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mentally  unsound  when  the   act   was  performed.     (Wis.)     Burnham 
V.  Burnham,  895. 

6.  FRAUD — Evidence  Eequired  to  Prove. — Where  relief  is  sought 
on  the  ground  that  a  conveyance  was  procured  by  fraud  in  obtaining 
it  from  the  defendant  when  he  was  incapable  of  comprehending  and 
transacting  his  business,  on  the  ground  of  mental  impairment  due 
to  the  excessive  use  of  intoxicating  liquors,  the  fraud  must  be  proved 
by  clear  and  satisfactory  evidence  leaving  no  substantial  doubt. 
(Wis.)     Burnham  v.  Burnham,  895. 

See  Acknowledgment;  Boundaries;  Insane  Persons,  7-12;  Vendor  and 

Vendee. 

DEED  OF  TRUST. 

See    Trusts,  5-6. 
Note. 
Definition    of  accord  and  satisfaction,  392. 

of  composition,   394. 

of  compromise,  394. 

of  due  care  and  ordinary  diligence,  516. 

of  fidelity  insurance,  775. 

of  idem  sonans,  322. 

of  payment,  393. 

of  release,  394. 

DEVISES. 

See  Wills. 

DIVORCE. 

DIVORCE — Constructive  Service — Misnomer. — A  decree  of 
divorce  from  a  woman  named  Wilhelmina  G.,  based  upon  constructive 
service  by  publication  without  actual  notice,  is  void,  if  the  name 
given  in  the  complaint,  warning  order,  and  decree  is  Minnie  G.,  a 
name  by  which  she  was  never  known.  (Ark.)  Grober  v.  Clements, 
91. 

Note. 

Divorce,  incorrect  statement  of  the  defendant's  name  in  proceedings 
for,  332-336. 

DOCKS. 

See   Wharves. 

DOWER. 

1.  DOWERr— Misconduct  of  Wife.— The  fact  that  a  married 
woman  contracts  a  second  and  bigamous  marriage  does  not  bar  her 
right  of  dower  out  of  the  estate  of  her  first  husband  in  the  absence 
of  a  divorce  on  the  ground  of  such  bigamous  marriage,  under  a 
statute  providing  that  in  ca^e  of  divorce  for  the  misconduct  of  the 
wife,  she  shall  not  be  endowed.     (Ark.)      Grober  v.  Clements,  91. 

2.  DOWER — Adverse  Possession  by  Heir. — If  an  heir  claims 
title  to  the  estate  and  is  in  possession  thereof  by  virtue  of  a  tax 
deed  acquired  by  him  as  agent  for  liis  father,  the  statute  of  limita- 
tion does  not  run  against  the  widow's  claim  of  dower.  (Ark.) 
Grober  v.  Clements,  91. 
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3.  DOWEE. — Statute  of  Limitations  does  not  run  against  the 
claim  of  the  widow  for  dower  so  long  as  the  heir  is  in  possession 
by  virtue  of  his  inheritance.     (Ark.)     Grober  v.  Clements,  91. 

DRUNKARD. 

See  Deeds,  5,  6. 

EASEMENTS. 

1.  DEEDS — Construction — ^Easement. — A  deed  to  a  strip  of  land 
limiting  the  grantee's  interest  to  a  private  easement  or  for  street 
purposes  only,  does  not  authorize  such  grantee  to  take  exclusive  pos- 
session  of   the   land.     (Miss.)     Lott   v.  Payne,   632. 

2.  WAYS — Obstruction — Plea4ing  and  Evidence — Estoppel. — If 
a  declaration  prays  damages  for  the  obstruction  of  a  right  of  way 
by  a  fence,  and  it  is  stipulated  or  agreed  by  the  parties  that  if 
plaintiff  is  entitled  to  the  right  of  way,  the  fence  constitutes  such 
obstruction  as  to  support  the  declaration,  the  defendant  is  estopped 
to  contend  that  the  evidence  shows  a  fence  to  exist  across  the  way 
at  a  point  not  included  in  the  description  given  in  the  declaration. 
(Mass.)     McKenzie  v.  Gleason^  566. 

See  Ejectment. 

EJECTMENT. 

EJECTMENT — Possession — Easement. — The  owner  of  a  strip 
of  land  over  which  another  has  a  right  of  way  may  maintain  eject- 
ment against  such  other  when  he  exercises  exclusive  possession  over 
such  strip.     (Miss.)     Lott  v.  Payne,  632. 

See   Cemeteries,  2. 

ELECTRIC  COMPANIES. 

1.  ELECTRIC  COMPANY— Degree  of  Care  Exacted  of.— The 
care  and  caution  required  of  electric  companies  is  not  simply  the 
ordinary  care  of  a  reasonably  prudent  man,  but  it  is  bound  to  use 
the  very  highest  degree  of  care  practicable  to  avoid  injury  to  every- 
one who  may  lawfully  be  in  proximity  to  its  wires,  and  likely  to 
come,  accidentally  or  otherwise,  in  contact  with  them.  (La.) 
Hebert  v.  Lake  Charles  Ice  etc.  Co.,  505. 

2.  ELECTRIC  COMPANY — Fallen  Wire— Burden  of  Proof. — If  a 
traveler  on  a  public  street,  without  contributory  negligence,  comes 
in  contact  with  a  fallen  electric  wire,  the  burden  of  proof  is  on  the 
electric  company  to  show  that  tlie  wire  was  not  there  by  its  negli- 
gence.     (La.)     Hebert  v.  Lake  Charles  lee  etc.  Co.,  505. 

3.  ELECTRIC  COMPANY  —  Uninsulated  Wire.  —  If,  during  a 
storm,  a  telephone  wire,  which  was  negligently  strung,  falls  uj)ou 
an  electric  light  wire  below  at  a  point  where  the  insulation  has  been 
worn  off,  and  burns  the  latter  wire  in  two  because  of  its  want  of 
insulation,  so  that  the  severed  ends  fall  to  the  street,  the  electric 
light  company  is  liable  for  the  death  of  a  traveler  who  comes  m 
contact  therewith.     (La.)     Hebert  v.  Lake  Cliarles  Ice  etc.  Co.,  505. 

4.  ELECTRIC  COMPANY — Negligence. — The  Want  of  Means  of 
an  electric  corporation  cannot  be  advanced  in  extenuation  of  its 
failure  to  place  and  keep  its  wires  in  legal  condition.  (La.)  Hebert 
v.  Lake  Charles  Ice  etc.  Co.,  505. 

See  Street  Kailways. 
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Note. 

Electricity,  care  and  diligence  to  be  exercised  in  the  use  of,  516. 

care   required,  when  the  wires  are   carrying  dangerous  currents, 

516. 
care  which  must  be  used  as  to  patrons  and  consumers  of,  518,  519, 
care  which  must  be  used  to  prevent  wires  from  coming  in  con- 
tact with  other  wires,  530. 
children  injured  by,  when  may  recover  for,  538. 
contracts  stipulating  against  liability  for  injuries  due  to,  519. 
contributory  negligence,  does  not  arise  from  presuming  that  the 

public  street  is  free  from  danger  from,  527,  528. 
contributory  negligence,  in  attempting  to  remove  fallen  wire  on 

the  public  streets,  528. 
contributory  negligence,  in  the  failure  to   use   rubber  gloves  in 

handling  wires,  528, 
contributory    negligence     of    persons    injured    by,    what    is,    and 

what  is  not,  520,  521,  527-529. 
corporation    furnishing,   whether   liable    for    injuries    due   to    the 

corporation  to  whom  furnished,  534. 
corporations  using,  are  not  insurers  against  accident,  517,  518. 
corporations  using,  liability  of,  to  patrons   and   consumers,   518, 

519. 
corporations  using,  liability  of,  to  persons  on  the  public  streets, 

518. 
corporations  using,  what  must  anticijiate,  518. 
crossed  wires,   liability  for  injuries   due   to,   531,   532. 
crossed  wires,  respective  duties  of  the  proprietors  of,  532,  533. 
defects  in  wires,  notice  of,  when  presumed,  523. 
defects  in  wires,  out  of  repair,  523. 
duty  of  corporations,  to  place  guard  over  wires,  533. 
dutv  of  corporations,  to  prevent,  of  their  wires  with  others,  530, 

"531. 
employes,  whether  may  assume  the  risks  of,  537,  538. 
employers,  liability  to  employes,  for  injuries  duo  to,  537, 
injuries,  when  the  proximate   cause  of,  526. 
insulation  of  wires,  care  which  must  be  exercised  in,  519,  520. 
insulation    of    wires,    municipal    ordinances    requiring,    effect    of, 

upon  liability  of  corporation,  523. 
insulation  of  wires,  omission  of,  in  cellars  and  upon  roofs,  520, 

521. 
insulation  of  wires,  omission  of,  in  particular  places,  520. 
insulation   of  wires,  on  the  public  streets,   liability  for  omission 

of,   522. 
insulation  of  wires,  want  of  notice  of  defects  in,  523. 
liability  for  injuries  due  to,  is  not  absolute,  517. 
liability   of   corporation,   where   its   wires   come   in   contact   with 

other  wires,  530,  531. 
municipal    corporations,    duty    of    to    exercise    supervision     over 

wires  and  other  appliances  in  their  streets,  535,  53U. 
municipal   corporations,   liability   of    when   using,   535. 
negligence,  in  the  use  of,  is  a  question   for  the  jury,  518. 
negligence,  presumption  of,  from  allowing  lamp  to  come  in  con- 
tact with  a  feed  wire,  529. 
negligence,  presumption   of,  from   fallen  wire  being  in   a  public 

street,   and   injury   resulting   therefrom,   529,   530. 
negligence,   presumption   of,   from   the   falling  of   a  trolley  wire, 

526. 
negligence,  sufficiency  of  evidence  of,  525, 
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Electricity,  negligence,  what  corporations  are  liable  for  injuries  due 
to,  534. 

public  streets,  care  which  must  be  exercised  in  the  use  of,  as 
to  persons  upon,  518,  519. 

street  railway  companies  using,  degree  of  care  required  of,  517. 

street  railway  companies  using,  duties  and  liability  of,  536. 

telephone  corporations,  liability  of,  for  conducting  their  lines 
over    uninsulated    wires,    522. 

trespassers  and  licensees,  when  may  recover  for  injuries  due  to, 
538. 

vendor  of  electric  plant,  when  not  liable  for  subsequently  occur- 
ring   injuries,    534. 

wires,  duty  to  guard  from  other  wires,  533,  534. 

ELEVATED  RAILWAY. 

See  Constitutional  Law,  2. 

EMINENT  DOMAIN. 

1.  EMINENT  DOMAIN— Strict  Construction.— Statutes  confer- 
ring the  right  of  eminent  domain  must  be  construed  strictly.  (Ga.) 
Chestatee   Pyrites   Co.   v.   Cavenders   Creek  etc.  Min.   Co.,   174. 

2.  EMINENT  DOMAIN. — A  Foreign  Corporation  cannot  exercise 
the  power  of  eminent  domain  in  this  state  without  affirmative  author- 
ity from  the  legislature.  (Ga.)  Chestatee  Pyrites  Co.  v.  Cavenders 
€reek  etc.  Min.  Co.,  174. 

3.  EMINENT  DOMAIN — Foreign  Corporations. — A  statute  con- 
ferring the  right  of  eminent  domain  on  any  mining  corporation  does 
not  include  foreign  companies.  (Ga.)  Chestatee  Pyrites  Co.  v. 
Cavenders  Creek  etc.  Min.  Co.,  174. 

4.  INJUNCTION  Against  Eminent  Domain  Proceedings.  —  A 
court  of  equity  may  restrain  the  condemnation  of  private  property 
by  a  foreign  corporation  which  has  no  authority  to  exercise  the  right 
of  eminent  domain.  (Ga.)  Chestatee  Pyrites  Co.  v.  Cavenders 
Creek  etc.  Min,  Co.,  174. 

Note. 

Eminent  Domain,  foreign  corporations  cannot  exercise  power  of, 
unless  specially  authorized,  179. 

EMPLOYER'S  LIABILITY. 

See  Master  and  Servant. 

EQUITY. 

1.  EQUITY  JURISPRUDENCE — Limits  Upon.— While  equity  is 
based  on  moral  right  and  natural  justice,  il  is  not  coextensive  with 
them.  Equities  are  rights  which  are  established  and  enforced  in 
accordance  with  principles  of  equity  jurisprudence  under  some  ojen- 
eral  principle  or  acknowledged  rule  governing  courts  of  equity. 
(111.)  Stcger  V.  Traveling  Men's  etc.  Assn.,  225. 
'  2.  MAXIMS  of  Law  and  Equity,  When  Will  not  be  Applied.— 
The  maxims  that  "No  one  acquires  a  right  of  action  from  his  own 
wrono- "  "Out  of  a  base  transaction  no  cause  of  action  arises," 
and  "He  who  comes  into  equity  must  come  with  clean  hands,"  c-m- 
not    ordinarily   be    invoked   when   the    objectionable   act    m    no    vvav 
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affects  equitable  relations  existing  between  tie  parties.  (Cal.) 
Miller  &  Lux  v.  Enterprise  etc.  Co.,  115. 

3.  EQUITY— Jurisdiction. — Although  a  plaintiff  in  equity  could 
have  set  up  the  facts  on  which  he  relies  as  an  equitable  defense  to 
an  action  at  law,  this  does  not  deprive  a  court  in  equity  of  juris- 
diction.    (Mass.)     Gargano  v.  Pope,  575. 

4.  EQUITY — Jurisdiction — Champerty. — A  court  of  equity  has 
jurisdiction  to  set  aside  a  contract  void  for  champerty,  on  the  ground 
of  constructive  fraud.     (Mass.)     Gargano  v.  Pope,  575. 

5.  MASTEE'S  REPORT— What  Should  Contain.— In  a  master's 
report  the  conclusions  of  fact  and  law  should  be  clearly  and  con- 
cisely stated,  and  there  should  not  be  lengthy  arguments  and  quota- 
tions from  reports.     (111.)     Steger  v.  Traveling  Men's  etc.  Assn.,  225. 

Note. 

Escheat,   idem   sonans,  application   of    rules   of,  to  proceedings  for, 
334,  335. 

ESTATES  OF  DECEDENTS. 

See    Executors    and    Administrators. 

EVIDENCE. 

1.  IF  EVIDENCE  is  Objected  to  as  a  Whole,  When  Some  Parts  of 

it  are  admissible,  it  is  not  error  to  overrule  the  objection.  (Ga.) 
Sweeney   v.   Sweeney,   159. 

2.  EVIDENCE — Admission  of — Defendant  cannot  complain  of 
error  in  admitting  evidence,  when  he  subsequently  introduces  the 
same  kind  of  testimony  which  he  insists  should  have  been  introduced 
by  the  plaintiff.     (S.  C.)     Brown  v.   Carolina  Midland  Ey.   Co.,  756. 

S.  EVIDENCE — Witnesses.— The  occupation,  residence  and  where- 
abouts of  a  witness  at  a  certain  time  may  always  be  shown  by  his 
own  testimony.     (Ala.)     Viberg  v.  State,  22. 

4.  EVIDENCE. — If  a  Party  on  Cross-examination  of  a  witness, 
himself  calls  out  evidence,  he  cannot  afterward  have  it  excluded. 
(Ala.)     Hunnicutt    v.    Higginbotham,    45. 

5.  EVIDENCE — Former  Testimony. — The  testimony  of  a  witness 
given  on  a  former  trial  may  be  proved  by  a  witness  who  was  present 
and  heard  him  testify.  (Ark.)  Kansas  etc.  Coal  Co,  v.  Galloway, 
79. 

6.  EVIDENCE  OF  TITLE.— The  Declarations  of  an  Agent,  in 
possession  of  real  estate  merely  to  manage  and  care  for  it,  are  not  ad- 
missible against  the  principal  to  disparage  his  title.  (Ga.)  Sweenev 
V.    Sweeney,    159. 

7.  EVIDENCE.— Ownership  of  Property  is  a  fact  to  which  a  wit- 
ness niay  always  testify.      (Ala.)     Hunnicutt  v.  Higginbotham,  45. 

8.  EVIDENCE  OF  AGE. — A  Witness  may  Testify  as  to  His  Own 

Age,  although  'his  information  has  been  derived  solely  from  his 
mother,  who  is  in  the  county  of  the  trial.  (Ga.)  McCollum  v.  State, 
171. 

9.  WITNESSES — Opinion  Evidence. — On  the  question  as  to 
whether  a  person  insured  against  accident  came  to  his  death  through 
murder  or  suicide,  a  witness  is  not  competent  to  give  his  opinion  or 
conclusion  from  the  condition  of  the  snow  in  which  the  body  of  the 
insured  was  found  lying,  the  condition   of   such  body,  and  the  sur- 
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roundings,  as  to  whether  such  body  fell  or  was  placed  in  such  posi- 
tion, or  whether  a  man  shot  while  in  a  certain  position  could  have 
fallen  in  the  position  in  which  the  body  of  the  insured  was  found. 
(Mich.)     Furbush  v.  Maryland  Casualty  Co.,  605. 

See  Witnesses. 

EXCEPTIONS,  BILL  OF. 

See  Constitutional  Law. 

EXECUTION. 

1.  EXECUTION — When  Presumed  Lost. — Unavailing  Searches  for 

an  execution,  made  by  the  proper  officers  in  the  sheriff's  and  the 
clerk's  offices,  as  well  as  by  the  plaintiff,  raise  the  presumption  of 
its  loss  or  destruction.     (Ga.)     Sweeney  v.  Sweeney,  159. 

2.  EXECUTION,  LOSS  OF— Proof  of  Title.— If  a  Sheriff's  Deed 
is  accompanied  by  an  exemplification  of  a  valid  judgment  and  proof 
of  the  loss  of  the  execution,  it  is  admissible  as  evidence  of  title  and 
not  merely  as  color  of  title.     (Ga.)     Sweeney  v.  Sweeney,  159. 

See  Exemptions;  Judicial  Sales. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  EXECUTORS  AND  ADMINISTRATORS— Speculative  Stock 
Accounts,  Duty  Respecting. — When  administrators  have  knowledge 
that  a  part  of  the  estate  is  subject  to  the  great  hazard  of  the  busi- 
ness of  stock  speculation,  it  becomes  their  duty  not  to  carry  the  ac- 
count for  speculative  gain,  but  to  settle  such  account  in  a  reason- 
able time,  and  thereby  withdraw  the  securities  from  the  perilous 
business  in  which  they  find  them  pledged.  (Conn.)  Mathews  v. 
Sheehan,  1017, 

2.  AN  EXECUTOR  or  Administrator  is  not  Permitted  to  use  any 
part  of  the  estate  in  trade  or  manufacturing  or  stock  speculation  or 
other  business  venture  whereby  the  trust  fund  is  put  at  hazard,  and 
the  doing  of  any  of  these  things  is  a  breach  of  trust  rendering  him 
personally  liable  for  the  resulting  losses.  (Conn.)  Mathews  v. 
SheeEan,  1017. 

3.  EXECUTORS  AND  ADMINISTRATORS,  Liability  of  for  not 
Closing  Speculative  Stock  Accounts. — Administrators  who  find  that 
part  of  the  estate  is  subject  to  the  hazard  of  speculative  accounts 
and  who  do  not  close  such  accounts  within  a  reasonable  time  and 
withdraw  the  securities  therefrom  are  liable  for  all  resulting  losses, 
though  they  acted  in  good  faith  for  the  benefit  of  the  estate  and 
with  ordinary  care  and  prudence.  (Conn.)  Mathews  v,  Sheehan, 
1017. 

4.  EXECUTORS  AND  ADMINISTRATORS— Consent  of  Heir  to 
Continuance  of  Speculative  Accounts. — If  an  executor  or  adminis- 
trator acting  in  good  faith  and  with  ordinary  care  and  prudence  for 
the  good  of  the  beneficiaries  and  their  estate,  deviates,  with  their 
consent  and  approbation,  from  the  strict  line  of  his  duty,  as  by 
permitting  the  property  to  remain  subject  to  the  hazard  of  stock 
speculation,  such  consenting  beneficiaries  cannot  charge  him  with 
any  resulting  losses,  imless  they  withdraw  such  consent  and  appro- 
bation, in  which  event  the  executor  or  adniinistratcir  lieconies  an- 
swerable for  losses  resulting  from  subsequeutly  continuing  the  ac- 
count.    (Conn.)     Mathews  v.  Sheehan,  1017. 
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5.  EXECUTORS  AND  ADMINISTRATORS,  Finding  as  to 
Charges  of. — If  a  committee  to  which  an  administrator's  account  is 
referred  finds  that  the  charges  made  for  his  services  are  reasonable 
and  proper,  this  is  sufficient  to  support  the  account.  The  finding  need 
not  disclose  the  evidence  on  which  it  is  based.  (Conn.)  Mathews 
V.  Sheehan,  1017. 

6.  TORTS,  Waiver  of. — Presentation  of  Claim  Against  an  Estate 

after  the  time  allowed  therefor  has  expired  does  not  show  an  elec- 
tion to  charge  the  estate  therewith,  nor  a  waiver  of  any  tort  com- 
mitted by  the  executor  or  administrator  in  connection  with  such 
claim.     (Ala.)     Hunnicutt   v.   Higginbotham,  45. 

7.  EXECUTORS  AND  ADMINISTRATORS— Debt  Due  from  Ex- 
ecutor to  Testator — Demand. — If  a  debt  from  an  executor  to  his 
testator  is  due  on  demand,  the  former  cannot  set  up  that  no  such 
demand  was  made,  or  that  he  could  not  make  a  demand  on  himself. 
(Mass.)     Bassett  v.  Fidelity  etc.  Co.,  552. 

8.  EXECUTORS  AND  ADMINISTRATORS— Insolvency— Liabili- 
ties of  Sureties — The  surety  on  an  executor's  bond  is  liable  for  the 
full  amount  of  a  debt  due  the  testator  from  an  insolvent  partner- 
ship of  which  the  executor  was  a  member,  although  such  insolvency 
existed  at  the  time  of  the  testator's  death.  (Mass.)  Bassett  v. 
Fidelity  etc.  Co.,  552. 

9.  EXECUTORS  AND  ADMINISTRATORS— Liability  of  Sure- 
ties— Interest — If  an  executor  is  chargeable  with  funds  in  his  hands 
for  which  he  has  negligently  failed  to  account,  to  an  amount  in 
excess  of  the  penal  sum  named  in  his  bond,  he  and  his  sureties  are 
liable  for  the  penal  sum  named  in  the  bond  with  interest  from  the 
date  of  the  issue  of  execution  on  the  judgment  rendered  for  the  re- 
covery of  such  sum.     (Mass.)     Bassett  v.  Fidelity  etc.  Co.,  552. 

See  Trover  and  Conversion,  3. 
Note. 

Executor  and  Administrator,   accord  and  satisfaction,  power  of    to 
bind  estate  by,  405. 

EXEMPTIONS. 

EXEMPTIONS A  Dentist's  Chair  is  not  exempt  from  execu- 
tion as  a  "common  tool  of  trade,"  nor  as  a  chair  suited  to  the  "uae 
of  the  family."     (Ga.)     Burt  v.  Stocks  Goal  Co.,  203. 

EXPRESS  MESSENGER. 

See    Carriers,   Ij   Eailroads,   22,   23. 
Note. 

Extradition,  habeas  corpus,  evidence,  sufficiency  of,  whether  may  be 
considered,  37,  38. 
habeas  corpus,  guilt  or  innocence  of  the  prisoner  cannot  be  tried 

in  proceedings  by,  for  his  release,  39. 
habeas    corpus,   identity   of   the   prisoner   may   be    considered    in 

proceedings  by,  for  his  release,  38. 
habeas  corpus,  questions  which  may  be  inquired  into,  36,  37. 
habeas  corpus,  to   obtain   discharge   of  prisoner    claimed  in  pro- 
ceedings for,  36. 

FELLOW-SERVANTS, 

See    Master    and    Servant,    6-21. 
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FENCES. 

See  Highways,  5. 

FIDELITY  INSURANCE. 

See  Insurance,  5-7. 

FINES. 

CRIMINAL  LAW. — The  Amount  of  a  Fine,  within  the  limits 
prescribed  by  statute,  rests  in  the  discretion  of  the  trial  judge,  and  is 
not  subject  to  review.     (Ga.)     McCollum  v.  State,  171. 

FIRES. 

See  Railroads,  11-16. 

FLOOR-WALKER. 

See  Master  and  Servant,  27. 

FOREIGN  CORPORATIONS. 

See   Eminent   Domain. 

FOREIGN  STATUTE. 

See  Pleading^  1, 

FORGERY. 

1.  FORGERY — Indictment — Explanatory  Averments — Burden  of 
Proof. — Explanatory  averments  may  be  inserted  in  an  indictment  f.:r 
forgery,  as  to  the  name  forged,  and  this  simply  casts  upon  the  state 
the  burden  of  proving  them.     (Tex.  Cr.  Rep.)     Allen  v.  State,  839. 

2.  FORGERY — Indictment. — The  name  of  the  person  intended  to 
be  injured  or  defrauded  need  not  be  alleged  in  an  indictment  for 
forgery,     (Tex.  Cr.  Eep.)     Allen  v.  State,  839. 

3.  FORGERY — Indictment. — If  a  name  is  wrongly  written  but 
intended  for  a  specific  individual,  it  may  be  forgery,  and  it  is  proper 
to  so  aver  in  the  indictment.     (Tex.  Cr.  Eep.)      Allea  v.  State,  839. 

4.  FORGERY. — An  Instrimient  may  be  the  Subject  of  Forgery 
although  not  addressed  to  anyone.  (Tex,  Cr.  Eep.)  Allen  v.  State, 
839, 

FORMER  CONVICTION. 

See   Larceny^   3. 

FRANCHISES. 

1.  FRANCHISES,  CORPORATE,  What  is.— Whenever  a  corpora- 
tion is  legally  formed,  the  right  to  be  and  exist  as  such  and  as  a  cor- 
poration to  do  the  business  specified  in  its  articles  is  a  grant  by  the 
sovereign  of  a  valuable  right,  which  is  usually  known  as  the  corporate 
franchise.      (Cab)      Bank  of   California  v.  San  Francisco,  VM). 

2.  FRANCHISE,  CORPORATE,  Property  in.— A  corporr.to  frnn- 
chise   is    considered   as   property    separate   and   distinct    from    the    so- 
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called  franchises  which  the  corporation  may  acquire  subsequent  to 
its  Tncorporation.     (Cal.)     Bank  of  California  v.  San  Francisco,  130. 

See  Municipal  Corporations,  7,  8;  Taxation,  3-6. 

FRAUDULENT  CONVEYANCE. 

FRAUDULENT   CONVEYANCES— Effect  Between  Parties.— 

Conveyances  made  to  hinder,  delay,  or  defraud  creditors  are  binding 
between  the  parties  wh,en  fully  consummated.  Neither  can  rescind 
nor  defeat  them,  nor  will  a  court  of  equity  lend  its  aid  to  disturb 
the  acquired  rights  of  either,  at  the  instance  of  the  other.  (Ala.) 
Kirby  v.  Kaynes,  39. 

FREIGHT  TRAIN. 

See  Carrier,  10. 

FRUIT. 

See  Cropsj  Trusts,  6. 

GAMING. 

1.  GAMBLING — Recovering    Loss    from    Proprietor    of  House. — 

One  who  loses  by  gambling  with  a  person  employed  to  play  for  the 
"house"  may,  under  a  statute  giving  the  loser  in  gambling  a  right 
to  recover  his  loss,  sue  either  the  proprietor  of  the  house  or  the 
employe.     (111.)     Zellers  v.  White,  243. 

2.  GAMBLING— Use  of  Chips  Instead  of  Money. — The  fact  that 
poker  players  use  chips,  when  they  are  merely  markers  to  indicate 
the  amount  of  money  lost  or  won,  does  not  render  inapplicable  a 
statute  giving  one  a  right  to  recover  "money,  goods,  or  valuable 
thing"  lost  in  gambling.      (111.)     Zellers  v.  White,  243. 

3.  GAMBLING— What  is  a  "Sitting"  at  Draw  Poker.— All  that 
transpires  in  playing  the  game  of  draw  poker  from  the  time  certain 
plaj-ers  begin  playing  together  on  any  one  occasion  until  they  cease 
]»laying  together  on  that  occasion,  no  matter  how  many  hands  are 
played,  may  be  regarded  as  one  transaction  or  "sitting,"  within 
the  meaning  of  that  word  as  used  in  a  statute  authorizing  the  re- 
coveiv  of  monev  or  property  lost  in  gaming.  (111.)  Zellers  v. 
White,  243. 

4.  GAMBLING — Winners  and  Losers  at  Poker. — In  a  game  of 
draw  poker  all  those  who  have  won  more  than  they  have  lost  during 
a  sitting  are  "winners,"  and  all  those  wJio  have  lost  more  than  they 
have  won  during  the  sitting  are  persons  "losing,"  within  the  mean- 
ing of  a  statute  authorizinjj  the  recovery  of  money  or  property  lost 
in  gaming,  and  the  liability  of  the  winner  to  the  person  or  persons 
losing  is  measured  by  the  net  amount  of  his  own  winnings.  (111.) 
Zellers  v.  White,  243. 

GUARDIAN  AND  WARD. 

See   Infants,  2,  3;   Insane  Persons,   1-5. 

HABEAS  CORPUS. 

1.  HABEAS  CORPUS.— Any  Character  or  Kind  of  Restraint  fhat 
precludes  an  absolute  and  perfect  freedom  of  action  on  the  part  of 
The  rt'lator,  authorizes  him  to  n^'Ve  ""nMr-ation  to  the  court  for  a  writ 
of  habeas  corpus  for  release  from  such  restraint.  (Tex.  Cr.  Eep. ) 
Ex  parte  Foster,  8GG. 
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2.    HABEAS     CORPUS— Discharge     After     Commitment.— If  the 

«tatute  forbids  a  conviction  for  felony  upon  the  uncorroborated  tes- 
timony of  an  accomplice,  such  evidence  alone  is  not  sufficient  to 
justify  a  magistrate  in  committing  a  prisoner  for  trial  for  a  felony, 
and  he  is  entitled  to  his  discharge  upon  habeas  corpus.  (Ala.) 
State  V.  Smith,  26. 

See  Contempt    3. 
Note. 

Habeas  Corpus,  after  commitment   and  before  indictment  because  of 
delay  in  finding  indictment,  34. 
after  commitment    and  before  indictment,  discharge  under,  be- 
cause evidence  was  insufficient,  30. 
after  commitment    and  before  indictment,  evidence  before  com- 
mitting    magistrate   may  be   considered,   30. 
after  commitment    and  before  indictment,  Inquiries  which   may 

be  entered  into  upon,  29,  30. 
after  commitment    and  before  indictment,  prisoner  will  be  re- 
manded, if  there  is  any  evidence  against  him,  31. 
after  commitment    and  before  indictment,  probable  cause,  ques- 
tion of,  may  be  on,  33. 
after   commitment     and   before   indictment,    question    of   the   in- 
nocence or  guilt  of  the  accused  cannot  be  tried  upon,  30. 
after  commitment    and  before  indictment,  rules  in  the  national 

courts  concerning,  30. 
after    commitment     and    before    indictment,    rules    in    the    state 

courts  concerning,  31. 
after    commitment    and   before    indictment,    weight    of    the    evi- 
dence will  not  be   considered,   31. 
after  indictment,  discharge  on,  because  of  defects  in,  35. 
cannot  be  used  as  a  writ  of  error,  30. 
commitment,  defects  in,  which  entitle  prisoner  to  discharge   on, 

35. 
defective  indictment,  does  not  entitle  accused  to  discharge  on, 

35. 
extradition,  discharge  of  prisoner  claimed  in  proceedings  under, 

36. 
for  release  of  prisoner,  committed  for  trial,  29. 
in  favor  of  prisoner,  held  under  commitment,  allowable  only  on 

the  ground  of  want  of  jurisdiction,  29,  30. 
indictment,  when  sufficient  to  require  remanding  of  the  prisoner, 
36. 

HIGHWAYS. 

1.  HIGHWAYS.- An  Abutting  Property  Owner  has  No  Absolute 
Right  at  the  Common  Law  to  Occupy  the  Whole  of  the  Adjoining 
Highway  with  apparatus  or  materials  to  facilitate  the  construction 
of  improvements  on  his  lands.  He  may  thus  occupy  part  or  the  whole 
of  it  only  when  reasonably  necessary  to  facilitate  such  work  and 
compatible  with  the  ric;ht  of  the  public  and  the  neighboring  proprie- 
tors to  the  use  of  the  highway.  (Conn.)  Knapp  etc.  Mfg.  Co.  v. 
New  York  etc.  E.  E.  Co.,  994. 

2.  HIGHWAYS,  Right  of  Land  Owner  to  Fill  with  Apparatus  and 
Materials. — A  street  railway  corporation  owning  a  tract  of  land  on 
which  its  road  is  constructed  and  abutting  on  a  public  street  has  no 
right,  while  reconstructing  its  road,  to  fill  the  entire  street  with  ap- 
paratus and  materials  to  the  injurv  of  others  whose  lands  abut  on 
«uch  street.  (Conn.)  Knapp  etc.  Mfg.  Go.  v.  New  York  etc.  E.  E. 
€o.,  994. 
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3.  HIGHWAYS,  Taking  of  Land  Abutting  on,  What  is.— The 
use  of  a  public  street  by  putting  up  a  fence  which  shuts  off  all  ac- 
cess to  abutting  property  and  occupying  the  street  with  building  ap- 
paratus and  materials  and  a  double  track  railway  two  feet  above  the 
sidewalk  is  not  a  mere  source  of  consequential  damages,  but  a  direct 
taking  of  the  land  of  an  abutting  owner  for  a  purpose  to  which  it 
hf'd  never  been  dedicated  or  appropriated.  (Conn.)  Knapp  etc,  Mfg. 
Co.  V.  New  York  etc.  E.  E.  Co.,  994. 

4.  HIGHWAYS,  Notice  of  Defects  in,  When  not  Required. — A 
statute  giving  a  right  of  action  to  anyone  injured  in  person  or  prop- 
erty by  a  defective  road  against  the  party  bound  to  keep  it  in  repair, 
but  denying  such  right  unless  written  notice  of  the  injury  is  given, 
is  merely  designed  to  give  an  action  to  one  injured  while  using  the 
highway  in  consequence  of  a  defect  therein,  and  does  not  apply  to 
an  action  brought  by  an  abutting  property  owner  to  recover  dam- 
ages from  one  occupying  the  street  in  front  of  his  property  with  ap- 
paratus and  building  materials.  (Conn.)  Knapp  etc.  Mfg.  Co.  v. 
New  York  etc.  E.  E.  Co.,  994. 

5.  NEGLIGENCE — Proximate  Cause. — If  a  traveler  on  the  trav- 
eled track  in  a  highway  is  thrown  by  his  horse  into  a  wire  fence 
wrongfully  maintained  by  a  land  owner  in  the  highway,  but  not  in 
such  way  as  to  necessarily  obstruct  travel,  the  latter  is  not  liable 
for  the  injury,  as  there  is  no  causal  connection  between  it  aud  the 
land  owner's  wrong.     (Iowa.)     Anderson  v.   Schurke,  358. 

See  Boundaries;  Easements. 

HOMESTEADS. 

1.  HOMESTEAD — Mortgages  Upon. — An  Acknowledgment  Taken 
as  iteiiuired  by  the  Statute  is  Essential  to  the  validity  of  a  mortgage 
of  a  homestead  or  of  any  release  or  waiver  of  the  homestead  right. 
(Wyo.)     First   Nat.  Bank  v.   Citizens'   State  Bank,  924. 

2.  HOMESTEAD. — A  Mortgage  of  a  Homestead  the  Acknowledg- 
ment to  Which  was  Taken  and  Certifxed  by  an  Oificer  Disqualified  to 
Act  is  void.      (Wyo.)     First  Nat.  Bank  v.  Citizens'  State  Bank,  924. 

3.  HOMESTEAD — Debt  for  Its  Improvement. — If  a  building 
association  makes  a  loan  to  one  who  intends  to  apply  the  proceeds  to 
the  payment  of  a  new  building,  and  part  of  the  loan  is  advanced  for 
other  purposes,  and  the  balunco  is  held  until  the  building  is  prac- 
tically completed,  when,  for  its  own  protection,  the  association  re- 
quires releases  of  mechanics'  liens,  and  at  a  meeting  of  interested 
parties  distributes  the  money  to  the  contractor  and  subcontractors, 
the  debt,  as  between  the  borrower  and  lender,  is  not  for  the  making 
of  an  improvement  of  the  homestead.  (111.)  Steger  v.  Traveling 
Men's  etc.  Assn.,  225. 

4.  HOMESTEADS — Conveyance — Insane  Grantor. — A  conveyance 
of  a  homestead  made  by  a  husband  aud  the  guardian  of  his  insane 
wife  is  ineffectual,  and  does  not  convey  anything  so  long  as  the 
property  remains  a  homestead.     (Kan.)     Adams  v.   Gilbert,  456. 

5.  HOMESTEADS. — Equitable  Estoppel  may  be  invoked  to  de- 
feat the  operation  of  the  homestead  law.  (Kan.)  Adams  v.  Gil- 
bert, 456. 

6.  HOMESTEADS — Ratification  of  Void  Deed. — A  conveyance  of 
a  homestead,  void  because  not  joined  in  by  tlie  wife  of  the  grantor, 
may  become  effective  after  her  death  by  being  recognized  and 
adopted  by  the  grantor,  and  he  may  he  estopped  by  his  acts  and 
conduct  from  claiming  that  sui-h  deed  does  not  convey  the  title. 
(Kan.)     Adams  v.  Gilbert,  456. 
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7.  HOMESTEADS— Abandonment.— The  protection  to  a  home- 
stead, afforded  by  constitutional  and  statutory  provisions  lasts  no 
longer  than  the  occupancy  of  the  premises  as  a  homestead.  (Kan.)' 
Adams  v.  Gilbert,  456. 

See  Public  Lands. 

HOMICIDE. 

1.  MURDER — Evidence— Threats.— On  a  trial  for  murder  it  is 
competent  to  prove  threats  of  the  deceased  against  the  life  of  the 
accused,  although  no  actual  demonstration  has  been  shown  on  the 
T)art  of  the  deceased  to  execute  such  threats.  (Tex.  Or.  Rep.)  Wal- 
lace V.  State,  855. 

2.  MURDER — Self-defense — Brutal  Conduct  of  Deceased. — If,  on 
the  trial  of  a  wife  for  the  murder  of  her  husband,  the  evidence  tends 
to  show  self-defense  from  apparent  danger,  evidence  of  previous 
acts  of  brutality  and  cruelty  committed  by  her  husband  upon  her  is 
admissible  as  tending  to  explain  the  action  of  the  parties  at  the 
time  of  the  killing.     (Tex.  Cr.  Eep.)     Wallace  v.  State,  855. 

3.  MURDER — Self-defense. — ^If  the  accused,  who  has  provoked 
a  difficulty  with  the  deceased,  abandons  it  and  is  leaving  the  vicinity, 
when  the  deceased  approaches  and  renews  the  difficulty  in  such  a 
manner  as  to  cause  the  accused  to  believe  that  the  deceased  intends 
to  kill  him  or  do  him  great  bodily  harm,  his  right  of  self-defense 
is  revived  and  perfected,  and  he  has  a  right  to  kill  the  deceased  in 
self-defense.      (Tex.  Cr.  Rep.)     Hooper  v.  State,  845. 

4.  MURDER— Self-defense — Manslaughter. — If  the  accused,  who 
has  provoked  a  difficulty  with  the  deceased,  abandons  it,  and  it  is 
renewed  by  the  deceased,  but  the  accused  is  not  in  danger  of  his 
life  or  great  bodily  harm,  or  the  deceased  is  not  seeking  to  get  some 
advantage  by  which  he  could  take  the  life  of  the  accused  or  do  him 
great  bodily  harm,  the  law  of  manslaughter  would  apply  to  that 
portion  of  the  difficulty  which  may  have  resulted  fatally  to  the  de- 
ceased after  such  abandonment  by  the  accused,  and  the  .jnrv  should 
be  instructed  thereon.     (Tex.  Cr.  Rep.)     Hooper  v.  State,  845. 

HUSBAND  AND  WIFE. 

1.  ACTION  for  Alienating  Affections. — A  Wife  may  Maintain  an 
Action  Against  Another  Woman  for  seducing  the  husband  of  the 
former  and  alienating  his  affections.     (Conn.)     Hart  v.  Knapp,  989. 

2.  ACTION  of  Criminal  Conversation  — Defense  that  the  De- 
fendant was  Seduced. — In  an  action  by  a  wife  against  another 
woman  for  alienating  the  affections  of  the  former's  husband  by  liv- 
ing in  adultery  with  him  and  causing  him  to  abandon  the  plaintiff,  it 
is  no  defense  that  he  was  the  active  and  aggressive  party  and  that 
the  defendant  vieldcd  to  his  persuasions  and  afterward  lived  in 
adulterous  intercourse  with   him.     (Conn.)     Hart   v.   Knapp,   9S9. 

3.  EVIDENCE — Business  Relations  Between  Husband  and  Wife. 
If  a  husband  and  wife  are  sued  on  a  note  and  the  defense  is  set  up 
that  it  was  given  solely  for  his  benefit,  evidence  as  to  the  business 
relations  between  them,  and  the  amount  of  property  and  extent  of 
the  business  of  each,  is  admissible.  (Mich.)  National  Lumberman's 
Bank  v.  Miller,  623. 

See  Bills   and  Notes,   1,   2;   Champerty   an,!    Maintenance,   1;    Trusts, 
3,  4;    Witnesses,  4-9. 
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Note. 

Husband  and  Wife,  accord  and  satisfaction,  his  power  to  bind  her 
by,  407. 

IDEM  SONANS. 

See  Names. 
Note. 
Idem  Sonans,  alphabetical  lists  of  names    which  have  been  held  to 

be,  344-350. 
alphabetical  lists   of  names    which   have  been   held  not   to  be, 

350-354. 
any   combination    of   English    letters   which    will    approximately 

produce  the  sound  of  a  foreign  name  is  sufficient,  329,  330. 
customs,  local,  in  the  pronunciation  of  names,  328,  329. 
definitions  of,  322. 

doctrine  of,  application  of  to  criminal  proceedings,  336. 
doctrine   of,   application   of  to   judgments  by  default,   based   on 

personal  service  of  process,  332-336. 
doctrine   of,   application   of    to   proceedings   to   escheat   estates', 

334,  335. 
doctrine  of,  application  of    to  records  and  indexes,  338. 
doctrine  of,  application  of  to  tax  proceedings,  336. 
doctrine  of,  applies  to  both  civil  and  criminal  cases,  330. 
doctrine  of,  applies  to  judgments  by  default,  based  on  personal 

service  of  process,  331. 
foreign  names,   rules  applicable  to,  329. 
identity   of  names,  when  a  question   for  the  jury,   329. 
indictment,  application   of  rules  of,  to,  337. 
local   pronunciations,   effect   of,   328. 
orthography   of    names,   is   not   important,    if   the   sound    is   the 

same,  322. 
pronunciation  of  names,  evidence  to  show,  when  admissible,  341. 
question   of,    does   not    arise   on   the   payment    of   a   check   to   a 

wrong  person,   338. 
question  of,  when  for  the  court,  and  when  for  the  jury,  342-344. 
rules  of,  322,  323. 
tests  of,  323. 

variant   accentuations,   effect   of,   328. 

where  a  "d"  has  been  used  for  a  "t,"  or  vice  versa,  325,  326. 
where  a  final  "e"  is  added    or  omitted,  325. 
where  a  final  "s"  is  added    or  omitted,  325, 
where  a  sounded  final  letter  is  added  or  omitted,  325. 
where  letters  of  similar  sound  are  used   interchangeably,   325. 
where  the  first  letters  are  variant,  323,  324. 
where  the  name  terminates  with  "son,"  327. 
where  the  variants  have  a  different  number  of  syllables,  327, 
where  the  vowels  of  a  diphthong  are  transposed,  327. 

IMPAIEMENT  OF  OBLIGATION. 

See  Constitutional  Law,  3,  4. 

IMPROVEMENTS. 

See  Vendor  and  Vendee,  1,  2. 

INDICTMENT. 

1.  INDICTMENT— Sufficiency — Averment  of  Surname. — An  indict- 
ment averring  the  surname  of  the  defendant  under  an  alias  is  suffi- 
cient on  demurrer.     (Ala.)     Viberg  v.  State,  22. 
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2.  MURDER— Indictment— Name  of  Deceased.— If  the  deceased 
is  known  by  one  name  as  well  as  by  another,  an  indictment  for  mur- 
der may  allege  either  name,  without  creating  a  variance.  (Tex.  Cr. 
Rep.)     Addison  v.  State,  841. 

See  Forgery  J   Larceny. 
N^te. 
Indictment,  idem  sonans,  application  of  rules  of    to  proceedings  for, 

INFANTS. 

1.  INFANCY — In  Order  to  Avoid  His  Contract,  an  infant  is  not 
obliged  to  put  the  other  party  in  statu  quo.  (Mass.)  Simpson  v. 
Prudential  Ins.  Co.,  560. 

2.  INFANCY.— Substitution  of  Guardians.- If  a  suit  is  brought 
by  an  infant  through  a  foreign  guardian,  such  infant  has  a  right 
to  substitute  a  resident  of  the  state  as  next  friend.  (Ark.)  St. 
Louis  etc.  Ry.  Co.  v.  Haist,  65. 

8.    JUDGMENTS— Consent  Decree— Right  of  Infant  to  Appeal.— 

An  infant,  on  arriving  of  age,  is  not  barred  from  taking  an  appeal 
from  a  compromise  decree,  assented  to  by  his  guardian,  unless  the 
court  concurrently  sanctioned  such  compromise.  (Ark.)  Kankin  v. 
Schofield,  59. 

See  Insurance,  19,  20. 

Note. 

Infants,  accord  and  satisfaction,  next  friend,  power  of    to  bind    by 
an,  409. 

INJUNCTIONS. 

INJUNCTIONS  to  Restrain  Monopoly — Unresponsive  Answer. 
In  a  suit  by  one  telenhone  company  to  enjoin  another  from  erecting 
its  poles  and  stringing  its  wires  on  the  same  side  of  the  street,  aver- 
ments in  an  answer  tending  to  show  complainant 's  purpose  to  main- 
tain a  monopoly  in  the  city  are  not  responsive  to  the  bill,  when  con- 
sidered as  one  for  present  injunctive  relief.  (Ala.)  American  Tele- 
phone etc.  Co.  V.  Morgan  County  Tel.  Co.,  53, 

INNKEEPERS. 

AN  INNKEEPER  is  not  Liable  for  an  Assault  Committed  by 
One  of  His  Waiters  upon  a  Guest. — Innkoep  ts  do  not  o.ve  to  their 
guests  the  absolute  duty  of  protection  against  servants  and  other 
employes,  and  are  not  answerable  to  guests  for  the  niiseonduct  of  em- 
ployes, in  the  absence  of  negligence  in  selecting  or  retaining  employes 
of  known  violent  or  dangerous  propensities.  (Cal.)  Kahmel  v. 
Lehndorff,  154. 

INSANE  PERSONS. 
Oua7-dianship. 

1.  GUARDIAN  AND  WARD. — The  power  to  appoint  a  guardian 
depends  on  the  statute,  and  cannot  be  exercised  unless  the  conditions 
prescribed  bv  the  statute  exist,  though  it  may  appear  that  tne  person 
for  whom  the  guardian  is  sought  is  not  capable  of  caring  for  his 
property  judiciously.     (Wis.)     In  re  Streiff,  903. 

2.  GUARDIAN  AND  WARD. — It  is  not  Essential  to  Justify  the 
Appointment  of  a  Guardian  for  an  Adult  th:il  he  be  shown  to  bo 
insane  or  imbecile  in  the  technical  sense.     It  is  suflieieut  that  he  is 

Am.   St.  Rep.,  Vol.   100-68 
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as  incapable  of  managing  his  affairs  as  if  he  were  insane.  (Wis.) 
In  re  Streiff,  903. 

3.  GUARDIAN  AND  WARD.— The  Rule  of  the  English  Courts 
of  Chancery  Concerning  the  Appointment  of  a  Guardian  for  an  Adult 

is,  that  whore  the  party,  though  not  absolutely  insane,  is  unable  to  act 
with  prudent  management  and  is  liable  to  be  robbed  by  anyone,  a 
guardian  should  be  appointed.     (Wis.)     In  re  Streiff,  903. 

4.  GUARDIAN  AND  WARD— Appointment  of  Guardian  for  an 
Adult,  When  Sustainable. — The  appointment  of  a  guardian  for  an 
adult  is  proper  when  it  appears  that  she  is  of  extreme  age  and  so 
weak  in  mind  that  she  submits  to  the  will  of  others  to  the  extent 
of  depriving  herself  of  her  property  without  making  any  provision 
for  her  own  support,  and  has  no  power  to  assert  her  rights  in  her  own 
home,  nor  to  disassociate  herself  from  her  surroundings  and  obtain 
assistance  and  care  from  others.     (Wis.)     In  re  Streiff,  903. 

5.  GUARDIAN  AND  WARD. — Mental  incompetency  of  one  to 
manage  his  property,  as  distinguished  from  insanity  in  the  ordinary 
sense,  gives  the  court  jurisdiction  to  appoint  a  guardian  of  an  adult. 
(Wis.)     In  re  Streiff,  903. 

6.  EVIDENCE — Proving  Incompetency. — In  an  application  for 
the  appointment  of  a  guardian  for  an  adult,  it  is  proper  to  receive 
evidence  tending  to  prove  that  those  with  whom  she  resided  had, 
because  of  her  broken-down  condition,  been  able  to  keep  her  in  sub- 
jection and  had  exercised  that  power  to  obtain  a  conveyance  of  her 
property  without   consideration.     (Wis.)     In   re   Streiff,   903. 

Contracis  and  Conveyances. 

7.  INSANE  PERSONS. — The  Contracts  and  Conveyances  of  Per- 
sons Non  Compos  Mentis  when  not  under  guardianship,  are  voidable, 
but  not  void.      (Conn.)     Coburn  v.  Eaymond,  1000. 

8.  INSANE  PERSON'S  Incompetency  to  Execute  a  Deed,  No- 
tice of. — One  who  has  met  a  grantor  of  a  deed  and  knows  she  is  not 
of  average  mental  capacity  is  not  chargeable  with  notice  that  she 
has  not  capacity  to  execute  a  deed,  where  it  appears  that  her  near 
relatives  had  all  dealt  with  her  as  a  person  having  such  capacity. 
(Conn.)     Coburn  v.  Eaymond,  1000. 

9.  INSANE  PERSONS— Estoppel  to  Urge  Insanity. — One  of  sev- 
eral grantors  who  was  present  at  the  execution  of  a  deed  and  knew  its 
purposes  and  actively  participated  in  the  transaction  is,  on  the 
death  of  another  of  such  grantors,  estopped  as  her  heir  or  a  successor 
in  interest  from  urging  that  such  deed  is  as  to  such  other  grantor 
void,  on  the  ground  that  she  was  incompetent  to  execute  it  by  reason 
of  mental  incapacity.     (Conn.)      Coburn  v.  Eaymond,   1000. 

10.  INSANE  PERSONS. — Suits  to  Set  Aside  Contracts  or  Deeds 
of  insane  persons  who  are  not  under  guardianship  furnish  no  excep- 
tion to  the  maxim  that  he  who  seeks  equity  must  do  equity;  so  that 
if,  on  the  whole  case,  it  would  be  inequitable  to  set  aside  the  con- 
veyance, there  is  no  inexorable  rule  that  it  must  be  done  because, 
perchance,  the  grantor  was  deficient  in  mental  capacity.  (Conn.) 
Coburn  v.  Eaymond,  1000. 

11.  INSANE  PERSONS — Restoration  Necessary  to  Disaffirmance 
of  Deeds  of. — Before  an  incompetent  person  can  disaffirm  his  deed 
made  when  he  was  not  under  guardianship,  he  must  make  restitution 
of  the  consideration  so  far  as  it  remains  in  his  hands  in  favor  of 
one  who  has  dealt  with  him  in  ignorance  and  in  good  faith.  (Conn.) 
Coburn  v.  Eaymond,  100. 

12.  INSANE  PERSONS,  Rights  of  Subseciuent  Grantees  Under 
Deeds    Made   by. — Subsequent    grantees   who    acquired   title   in    good 
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faith  and  in  ignorance  of  the  incompetency  of  a  remote  grantor  when 
he  executed  his  conveyance  are  entitled  to  be  restored  to  their  original 
position  before  they  can  be  deprived  of  their  property  bv  the  inter- 
vention of  a  court  of  equity.     (Conn.)     Coburn  v.  Kaymoud,  lUUO. 

See  Deeds,  4,  5;  Homesteads,  4. 

INSTRUCTIONS. 

See   Trial. 

INSURANCE. 
Fire  Insurance. 

1.  ESTOPPEL  to  Urge  that  a  Member  of  a  Mutual  Protective 
Association  did  not  Sign  the  Constitution. — If  a  policy  insuring 
against  loss  by  fire  is  issued  by  a  mutual  protective  association  to 
one  who  has  not  signed  its  constitution,  he  may  be  estopped  when 
sued  for  an  assessment,  and  the  association  when  sued  upon  a  lia- 
bility arising  under  the  policy,  from  asserting  that  he  is  not  a  mem- 
ber of  the  association  because  of  such  failure  to  sign.  (Ohio  St.) 
Eichards  v,  Louis  Lipp  Co.,  679. 

2.  INSURANCE  POLICY  Void  in  Part,  When  Void  as  a  Whole.— 
If  a  policy  issues  insuring  several  articles  separately  valued,  with  a 
condition  that  the  entire  policy  shall  be  void  if  the  interest  of  the 
insured  is  not  stated  therein,  and  such  interest  is  not  so  stated  as  to 
one  of  such  articles,  the  policy  is  wholly  void.  (Ohio  St.)  Germania 
Fire  Ins.  Co.  v.  Schild,  663. 

3.  INSURANCE — Additional  Waiver. — A  provision  in  an  in- 
surance policy  and  in  the  by-laws  of  the  insurer,  that  procuring 
additional  insurance  on  the  insured  property  shall  avoid  the  policy 
unless  the  written  consent  of  the  insurer  shall  be  indorsed  thereon, 
ia  waived  by  the  failure  of  the  insurer  to  cancel  the  policy  or  indorse 
its  consent  thereon  within  a  reasonable  time  after  notice  to  it  of  the 
additional  insurance  before  the  loss.  (Kan.)  Swedish  American  Ins. 
Co.  V.  Knutson,  382. 

4.  INSURANCE — Instructions. — Failure  of  the  court  to  instruct 
the  jury  with  reference  to  a  certain  provision  in  an  insurance 
policy  is  not  error  when  the  record  fails  to  show  affirmatively  that 
such  provision  was  brought  to  the  attention  of  the  court  before  the 
submission  of  the  case.  (Kan.)  Swedish  American  Ins.  Co.  v.  Knut- 
son, 382. 

Fidelity  Insurance. 

5.  FIDELITY  INSURANCE— Warranties  and  Representations.— 
A  Statute  declaring  that  no  misrepresentation  or  warranty  by  an 
insured  shall  be  deemed  material  or  affect  the  contract  of  insurance, 
unless  made  with  an  intent  to  deceive,  or  unless  the  matter  repre- 
sented increases  the  risk,  applies  to  fidelity  insurance  contracts. 
(Tenn.)     First  Nat.  Bank  v.  Fidelity  etc.  Co.;  765. 

6.  FIDELITY  INSURANCE— Representations.— Findings  by  the 
Tennessee  court  of  chancery  appeals  as  to  the  truth  and  materiality 
of  statements  made  in  negotiating  a  contract  of  fidelity  iiisurance 
are  conclusive  upon  the  supreme  court.  (Tenn.)  First  2\at.  Bank 
v.  Fidelity  etc.  Co.,  765. 

7.  FIDELITY  INSURANCE — Renewal  not  a  Separate  Bond. — 
When  a  bond  guaranteeing  the  fidelity  of  an  einplnye  is  renewed, 
there  is  still  only  one  contract  and  one  penalty,  the  renewnl  certifi- 
cate being  a  new  bond  only  in  extcndin(T  the  indemnity  provided  l)y 
the  original  bond  to  a  liew  period  of  time.  (Tenn.)  First  Nat. 
Bank  v.  Fidelity  etc.  Co.^  765. 
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Accident  Insnrauce. 

8.  INSURANCE— Accident — Murder     or     Suicide— Evidence.— On 

the  question  as  to  whether  a  person  insured  against  accident  met 
his  death  by  murder  or  suicide,  evidence  that  he  had  been  intem- 
perate in  his  habits  next  prior  to  his  death  and  was  in  straitened 
circumstances  financially,  and  worried  about  his  affairs,  is  admissible. 
(Mich.)     Furbush  v.  Maryland  Casualty  Co.,  605. 

9.  INSURANCE — Accident. — Intentional  Homicide  is  an  accident 
within  the  meaning  of  an  accident  insurance  policy,  if  the  insured 
was  in  no  wise  responsible  for  his  death.  (Mich.)  Furbush  v.  Mary- 
land Casualty  Co.,  605. 

10.  INSURANCE— Accident^Murder  or  Suicide.— If  the  evidence 
is  not  necessarily  inconsistent  wath'  the  theory  that  a  person  insured 
against  accident  came  to  his  death  through  homicide  rather  than 
suicide,  the  cause  of  his  death  must  be  determined  by  the  jury. 
(Mich.)     Furbush  v.  Maryland  Casualty  Co.,  605. 

11.  INSURANCE— Accident — Liability  of  Benefit  Association. — 
A  member  of  a  benefit  association  entitled  to  a  definite  sum  under 
the  terms  of  his  certificate  payable  out  of  a  disability  assessment 
levied  upon  the  members  of  such  association  may  recover  the  amount 
in  an  action  of  contract  against  the  association  for  breach  nf  its 
implied  agreement  to  levy  such  assessment.  (Mass.)  Garcelon  v. 
Commercial  Travelers'  etc.  Assn.,  540. 

12.  INSURANCE — Accident — Loss  of  Arm. — The  amputation  of 
an  arm  a  little  below  the  elbow  is  the  "loss  of  an  arm"  within 
the  meaning  of  that  term  as  used  in  a  certificate  of  a  benefit  asso- 
ciation agreeing  to  indemnify  the  holder  for  the  loss  of  an  arm 
without  specifying  what  part  thereof  shall  be  lost.  (Mass.)  Gar- 
celon V.  Commercial  Travelers'  etc.  Assn.,  540. 

Life  Insurance. 

14.  INSURANCE,  LIFE — Warranties  in  Application. — If  answers 
given  in  an  application  for  life  insurance  are  made  warranties,  re- 
plies to  questions  as  to  how  long  since  the  applicant  was  attended 
bv  a  physician  and  as  to  the  nature  of  the  ailment,  must  be  con- 
strued as  referring  to  some  ailment  that  would  affect  the  contract 
of  insurance;  and  the  failure  of  the  applicant  to  mention  some 
slight  indisposition  or  trivial  or  temporary  ailment,  for  which  he 
was  treated,  but  which  in  no  wise  affected  his  general  health,  and 
did  not  increase  the  risks  of  insu''ance,  does  not  avoid  the  policy. 
(Ark.)     Franklin  Life  Ins.  Co.  v.  Galligan,  73. 

15.  INSURANCE,  LIFE — Wa.rranties — Estoppel  Against  Insurer. 
Knowledge  on  the  part  of  an  examining  physician  of  an  insurance 
company  that  the  answers  given  to,  and  written  by,  him  in  an 
application  for  life  insurance  are  false  estops  the  insurer  from  for- 
feiting the  policy  for  such  false  answers,  although  under  the  contract 
of  insurance  such  answers  are  made  warranties.  (Ark.)  Franklin 
Life  Ins.   Co.  v.  Galligan,   73. 

16.  INSURANCE,  LIFE — Warranties  in  Application — Answer  as 
to  Attending  Physician. — If  answers  given  in  an  application  for  life 
insurance  are  made  warranties,  and  the  applicant,  in  response  to  an 
inquiry,  gives  tlie  name  of  the  physician  who  attended  him  during 
the  greater  portion  of  his  last  illness,  without  giving  the  name  of 
the  physician  who  attended  him  during  the  earlier  part  of  such 
illness,  his  answer  dof^s  not  constitute  a  broach  of  warrantv  avoiding 
the  po'licv.      (Ark.)     Franklin  Life  Ins.   Co.  v.  Galligan,  73. 

17.  INSURANCE,  LIFE — Warranties — Use  of  Liquor  and  Tobacco. 
If  answers  given  in  an  application  for  life  insurance  are  made  war- 
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rantles,  inquiry  as  to  the  appellant's  use  of  liquors  and  tobacco 
calls  for  the  habit  of  the  insured  in  these  respects  at  the  time  of 
the  application,  and  does  not  direct  his  mind  to  a  single  or  inci- 
dental use.     (Ark.)     Franklin  Life  Ins.  Co.  v.  Galligan,  73. 

18.  INSTJRANCE,  LIFE— Vested  Rights— Change  of  Beneficiary. 
The  interest  of  a  beneficiary  in  a  policy  of  life  insurance  is  vested 
by  the  terms  of  the  contract,  and  the  assured  cannot  change  the 
beneficiary  without  authority  derived  from  the  contract  itself. 
(Ark.)     Franklin  Life  Ins.  Co.  v.  Galligan,  73. 

Infancy. 

19.  INFANCY — Avoidance  of  Contract  of  Insurance. — A  policy  of 
life  insurance  taken  out  by  an  infant  is  not  necessary.  He  n.ay 
avoid  it,  and  recover  the  money  paid  bv  him  as  premiums  thereon. 
(Mass.)     Simpson  v.  Prudential  Ins.  Co.,  560. 

20.  INFANCY — Avoidance  of  Contract  of  Insurance — Demand. — 
If  an  action  to  avoid  a  contract  of  insurance  and  to  recover  the 
premiums  paid  under  such  contract  is  brought  by  an  infant,  notice 
of  the  rescission  of  the  contract  and  a  demand  for  such  premiums 
through  an  attorney  appointed  by  the  infant  are  good  and  sufficient 
until  avoided  by  the  latter.  (Mass.)  Simpson  v.  Prudential  Ins. 
Co.,  560. 

Conflict  of  Laws. 

21.  INSURANCE,  LIFE— Conflict  of  Laws— Place  of  Contract.— 

A  policy  of  life  insurance,  by  its  terms  to  be  performed  in  another 
state,  is  governed  by  the  statute  of  that  state  providing  that  no 
misnepresentation  made  in  obtaining  or  securing  a  policy  of  life 
insurance  shall  be  deemed  material,  or  render  the  policy  void,  unless 
the  matter  misrepresented  shall  have  actually  contributed  to  the 
contingency  or  event  on  which  the  policy  is  to  become  due  aud 
payable.     (Ark.)     Franklin  Life  Ins.  Co.  v.  Galligan,  73. 

22.  INSURANCE,  LIFE — Conflict  of  Laws — Amendment  of  Stat- 
ute— A  contract  of  life  insurance,  by  its  terms  to  be  performed  in 
another  state,  is  governed  by  the  statute  of  that  state  as  it  existed 
at  the  time  the  contract  was  entered  into,  and  an  amendment  to 
such  statute  does  not  affect  a  nonresident  policy-holder,  whose  con- 
tract was  entered  into  prior  to  such  amendment.  (Ark.)  Franklin 
Life  Ins.  Co.  v.  Galligan,  73. 

Agent's  Waiver  of  Conditions. 

23.  INSURANCE — Waiver  of  Conditions  by  Agents. — Tbore  is  no 
difterence  between  mutual  and  stock  insurance  companies  in  respect 
to  the  power  of  officers  or  agents  to  waive  provisions  in  their  policies 
or  by-laws.      (Kan.)      Swedish   American   Ins.   Co.   v.   Knutson,    ^S-. 

24.  INSURANCE — Waiver  of  Warranty  by  Agent.— A  warranty  in 
a  policy  of  insurance  that  the  title  to  the  property  insured  is  in 
the  insured,  is  waived  when  the  authorized  agent  of  tlie  insurer,  be- 
fore delivery  of  the  policv  and  payment  of  tlie  premium,  is  informed 
that  the  title  to  the  propcrtv  is  in  the  wife  of  the  insured,  and  stated 
that  that  made  no  difference.  (Ark.)  State  Mutual  Ins.  Co.  v. 
Latourette,  63. 

25.  INSURANCE— Power  of  Agent  to  Waive  Warranty.— An  in- 
surance agent  with  power  to  forward  applications,  receive  aud  de- 
liver policies,  and  accept  premiums,  has  power  to  waive  a  warranty 
contained  in  the  contract  of  insurance,  notwithstanding  conditions 
against  such  waiver  contained  in  the  application  for  i,;^uianee. 
(Ark.)     State  Mutual  Ins.   Co.  v.  Latourette,  63. 
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Payment  and  Compromise. 

26.  INSURANCE — Liquidated  Demand,  Policy  is  not  a. — A  policy 
of  insurance  is  not  a  liquidated  demand  wliich  cannot  be  satisfied 
by  the  payment  of  a  sum  less  than  its  face  where  there  is  a  dispute 
whether  liability  under  it  exists.  (Ohio  St.)  Manhattan  Life  Ins. 
Co.  V.  Burke,  666. 

27.  A  COMPROMISE  cannot  be  Vacated  on  the  Ground  that  the 
Plaintiff  Signed  a  Contract  of  Release  Without  Knowing  Its  Con- 
tents and  accepted  a  check  from  the  insurance  company  in  the  sup- 
position that  he  was  receiving  payment  of  his  policy,  if  it  appears 
that,  though  he  did  not  read  the  release,  he  understood  that  the 
agents  of  the  insured  were  there  to  settle  the  entire  claim  and  had 
no  other  purpose,  and  that  by  signing  and  delivering  the  release  and 
surrendering  the  policy  he  was  assenting  to  a  settlement  for  the 
amount  paid.     (Ohio  St.)     Manhattan  Life  Ins.  Co.  v.  Burke,  666. 

Note. 

Insurance,  fidelity,  bonds  for,  are  not  void,  though  the  employ^  signs 
with  the  insurer,  780. 

fidelity,  commencement  of  the  risk,  777. 

fidelity,  concealment  of  fact  that  an  employ^  engages  in  specula- 
tion, 786. 

fidelity,   conditions  fatal   to   the   risk,   failure   of   the   insured   to 
disclose,  781. 

fidelity,  conditions  subsequent,  omission  of    by  the  insured,  782, 
783. 

fidelity,    condonation   of   acts   of   employes,   when   avoids,   785. 

fidelity,  construction  of  contracts  of,  775. 

fidelity,  delay  in  giving  notice  of  loss  or  dishonesty  of  employ^, 
788,   789. 

fidelity,   diligence    of   employer,   want    of,   when   will   release   in- 
surer, 787. 

fidelity,   duration  and  termination   of  the  risk,  778. 

fidelity,   duties   of   employes,   effect   of   changes   in,   784. 

fidelity,   evidence   sufficient  to   sustain   an   action   on   the   ground 
that  employe  was  guilty  of  larceny  or  embezzlement,  786. 

fidelity,   failure   of   the    assured   to    examine   the   books   and    ac- 
counts  of   an   employe,   as   stipulated   for,   783. 

fidelity,    failure   to    discharge   employe   after   notice    of   his    mis- 
conduct,   784. 

fidelity,  false  answers  made  by  the  assured,   781. 

fidelity,  is  not  controlled  by  the  rules  applicable  to   suretyship, 
775. 

fidelity,  limitation  of    to  losses    disclosed  during  the  continuance 
of  the  bond,  778. 

fidelity,  knowledge  which  is  imputed  to  employers    of  acts  of  em- 
ployes, 785. 

fidelity,  losses  covered  by  bonds  of,  784. 

fidelity,  misrepresentations  made  by  officers  of  the  insured  cor- 
poration, 782. 

fldelitv,  misrepresentations  of  the  assured  not  fraudulently  made, 
781. 

fidelity,  nature  of,  775. 

fidelity,  notice  of  loss,  immediate,  what  deemed  to  be,  789. 

fidelitv,  notice  of  loss  or  dishonesty  of  employe,  failure  to  give, 
788. 

fidelity,   policies   susceptible   of   two   constructions   are   construed 
against  the  insurer,  775,  776. 


Index.  1079 

Insurance,  fidelity,  principles  controlling  are  those  applicable  to  other 
contracts  of  insurance,  775. 

fidelity,  proofs  of  loss    and  their  sufficiency,  790. 

fidelity,  prosecution  of  employe  by  an  employer  may  be  made  a 
condition  precedent  to  recovery,  78G,  787. 

fidelity,   public   policy,   contracts   for   are   not   against,   779. 

fidelity,  release   of,  790. 

fidelity,   renewals   of,   and   their   effect,   780. 

fidelity,  signature  of  the  employe,  omission  of,  when  not  fatal, 
779. 

fidelity,  statements  made  by  an  employer  respecting  the  duties 
of  his  employe,  784. 

fidelity,  statements  relative  to  the  accounts  of  employes,  782,  783. 

fidelity,  statutes  relating  in  general  terms  to  insurance  cor- 
porations apply  to,     775. 

fidelity,   subrogation,   right   of   the   insurer   to,   791. 

fidelity,  validity   of   contracts   of,   779. 

fidelity,  warranties,  statements  made  by  the  insured,  whether 
deemed  to  be,  780,  781. 

INTEESTATE  COMMERCE. 

See   Commerce. 

INTOXICATION. 

See  Deeds,  5,  6, 

JUDGE. 

See  Trial,  4. 

JUDGMENTS. 

Miscellaneous. 

1.  JUDGMENT— Judge's  Signature.— If  a  judgment  in  a  suit 
upon  an  unconditional  contract  in  writing  where  no  issuable  defense 
was  filed  on  oath,  appears  to  have  been  rendered  "by  the  court,"  and 
was  entered  on  the  minutes^  the  presumption  is  that  the  court  did  its 
duty  by  signing  the  minutes.      (Ga.)      Sweeney  v.  Sweeney,   159. 

la.  JUDGMENTS— Idem  Sonans.— If  the  record  of  a  judgment 
entered  upon  substituted  service  or  notice  presents  the  use  of  a  name 
other  and  different  tlian  that  borne  by  the  person  against  whom 
judgment  is  sought  to  be  enforced,  the  rule  of  idem  sounns  is  not  ap- 
plicable, and  the  adjudication  is  of  no  validity  against  such  person. 
(Iowa.)      Thornily  v.  Prentice,  317. 

2.  JUDGMENTS — Compromise  Decree. — A  decree  reciting  that  in 
order  "to  put  an  end  to  tedious  litigation,  and  as  an  aniieablo  set- 
tlement and  adjustment  of  a  family  uffair,"  "it  is  hereby  ordered, 
considered,  and  decreed  by  the  court,  as  well  as  by  the  consent  and 
agreement  of  the  parties,"  sliows  affirmatively  on  its  face  thiit  it  is 
merely  a  consent  decree,  without  investigation  of  the  merits,  enforc- 
ing the  compromise  of  the  parties.      (Ark.)      Eankin  v.  S(di()fie]d,  59. 

3.  JUDGMENT  LIEN  on  Land  Passing  Through  Debtor  as  a 
Medium  of  Transmission. — If  one  makes  a  conveyance  before  a  judg- 
ment is  rendered  against  him,  and  the  grantee  informs  an  intending 
purchaser  from  her  that  she  will  not  make  a  deed  directly  to  him, 
but  will  convev  to  the  original  owner,  who  will  make  the  desired 
conveyance,   which   is    done,   the   two    deeds   being   withheld   by   the 
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respective  grantors  and  simultaneously  delivered  to  the  purchaser, 
who  at  the  same  moment  delivers  them  for  registration,  the  lien  of 
the  judgment  does  not  attach  to  the  property  during  the  transmis- 
sion of  title.  And  it  is  immaterial,  the  purchaser  being  in  good  faith, 
whether  or  not  the  original  transfer  was  fraudulent.  (Tenn.)  Gor- 
don V.  Cox,  812. 

4.  EES  JUDICATA. — A  Judgment  Abating  an  Action  because 
the  plaintiff  has  not  paid  the  costs  of  a  previous  suit  involving  the 
same  property  and  against  the  same  defendant,  which  had  been  be- 
gun and  dismissed  by  him,  does  not  bar  a  third  suit  for  the  same 
cause  of  action  against  the  same  defendant,  if,  before  instituting 
it,  the  plaintiff  pays  the  costs  of  the  two  prior  suits.  (Ga.)  Sweeney 
V.  Sweeney,  159. 

Collateral  Attack. 

5.  JUDGMENTS— Collateral  Attack. — A  judgment  without  juris- 
diction is  absolutely  void,  and  may  be  denied  or  contested  in  any 
proceeding,  direct  or  collateral,  in  which  a  person  seeks  to  assert  a 
right  under  such  pretended  adjudication.  (Iowa.)  Thornily  v. 
Prentice,  317. 

6.  JUDGMENTS — Collateral  Attack — Defective  Notice. — A  judg- 
ment entered  on  a  defective  notice  is  not,  for  that  reason  alone,  sub- 
ject to  collateral  attack.     (Iowa.)     Thornily  v.  Prentice,  317. 

7.  JUDGMENTS— Collateral  Attack— Want  of  Notice.— A  judg- 
ment without  notice,  either  by  personal  or  substituted  service,  is 
void  and  subject  to  collateral  attack.  (Iowa.)  Thornily  v.  Pren- 
tice, 317. 

Reversal  and  Ifestitufion. 

8.  JUDGMENTS — Reversal — Restitution. — If  payment  has  been 
coerced  on  a  judgment  which  is  afterward  reversed,  the  party  paying 
has  an  absolute  right  to  restitution  of  the  money  paid  from  the  party 
to  whom  it  was  paid.  (Ala.)  Florence  Cotton  etc.  Co.  v.  Louisville 
Banking  Co.,  50. 

9.  JUDGMENTS— Reversal — Restitution — Setoff. — If  payment  has 
been  made  on  a  judgment  afterward  reversed  and  upon  the  call- 
ing of  the  case  for  another  trial,  the  plaintiff  renounces  his  cause  of 
action  and  dismisses  his  suit,  the  defendant  has  a  right  to  recover  the 
money  thus  paid,  and  the  fact  that  the  debt  claimed  in  the  first  suit 
is  unpaid  is  no  defense,  nor  can  it  be  set  off  in  a  suit  to  recover  the 
money  paid  under  the  reversed  judgment.  (Ala.)  Plorence  Cotton 
etc.  Co.  V.  Louisville  Banking  Co.,  50. 

10.  JUDGMENTS — Reversal — Restitution — Assignment.  —  An  as- 
signee of  a  judgment  afterward  reversed,  to  whom  money  has  been 
paid  thereon,  is  in  the  same  position  as  his  assignor  or  the  plaintiff  in 
the  judgment,  and  is  liable  for  restitution  of  the  money  thus  re- 
ceived from  the  defendant  in  such  judgment.  (Ala.)  Florence  Cot- 
ton etc.  Co.  V.  Louisville  Banking  Co.,  50. 

11.  JUDGMENTS — Reversal — Restitution — Accrual  of  Right. — If 
money  has  been  paid  on  a  judgment  afterward  reversed,  the  right  to 
restitution  accrues  from  the  date  of  the  judgment  of  reversal,  with 
interest  on  the  amount  paid  from  that  date.  (Ala.)  Florence  Cot- 
ton etc.  Co.  V.  Louisville  Banking  Co.,  50. 

See  Courts,  4;  Infants,  3;  Mortgages,  15;  Setoff  and  Counterclaim. 

Note. 

Judgments,   accord   and   satisfaction,  whether  subject  to   agreements 
for,   417-420. 
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Judgments,  idem  sonans,  application  of  rules  of  to,  331    336 

when  the  name  of  a  party  is  incorrectly  stated    331    332. 

JUDICIAL  SALE. 

1.  JUDICIAL  SALES— Execution  Sales.— A  sale  by  a  sheriff  under 
a  general  execution  is  not  a  judicial  sale,  strictly  speaking.  (Kan  ) 
Norton  v.  Eeardon,  459.  s    v    «*  •>' 

2.  JUDICIAL  SALES— Special  Execution  Sales.— The  execution 
for  a  sale  of  property  under  a  decree  of  foreclosure  of  a  mort<Ta<rQ 
IS  special  and  must  conform  to  the  order  of  the  court,  aian.)  Isor- 
ton  V.  Eeardon,  459.  ^ 

3.  JUDICIAL  SALES— Return  of  Special  Execution.— An  execu- 
tion for  the  sale  of  property  under  a  decree  of  foreclosure  of  a  mort- 
gage is  special,  and  a  statute  requiring  the  sheriff  to  return  a  gen- 
eral writ  of  execution  within  sixty  days  from  its  date  has  no  appli- 
cation to  special  executions.     (Kan.)     Norton  v.  Keardon,  459. 

4.  JUDICIAL  SALES— Sale  After  Return  Day— Confirmation.— If 
a  special  execution  issues  for  the  sale  of  property  under  a  decree  fore- 
closing a  mortgage,  and  such  sale  is  made  six  days  after  the  return 
day  named  in  the  execution,  the  subsequent  confirmation  of  the  sale, 
as  made  by  the  court,  renders  it  valid,  as  being  an  approval  of  that 
which,  as  to  time  of  performance,  the  court  had  power  to  order  in  the 
first  instance.     (Kan.)     Norton  v.  Keardon,  459. 

5.  JUDICIAL  SALES— Confirmation— Collateral  Attack.— An  or- 
der of  a  court  of  competent  jurisdiction  confirming  a  judicial  sale 
cannot  be  collaterally  attacked  for  any  irregularity  in  the  pro- 
ceedings under  which  such  sale  v.'as  made.  (Kan.)  Norton  v.  Eear- 
don, 459. 

6.  JUDICIAL  SALE. — Inadequacy  of  Price  Alone  is  not  a  sulTi- 
cient  ground  for  setting  aside  a  foreclosure  sale.  (Cal.)  Summer- 
ville  V.  March,  145. 

7.  JUDICIAL  SALE  in  Parcels  When  the  Decree  Directs  a  Sale  as 
a  Whole. — Though  a  decree  of  foreclosure  directs  the  property  to  be 
sold  in  one  parcel  and  as  a  whole,  a  sale  thereof  in  jiarcels  is  not 
void  and  works  no  prejudice  to  parties  claiming  under  the  mortgagor, 
when  the  parcel  not  sold  is  one  which,  as  between  them  and  a  prior 
grantee  of  the  mortgagor,  they  have  no  right  to  insist  uijon  the  sale 
of.     (Cal.)     Summervilie  v.  March,  145. 

8.  JUDICIAL  SALE,  When  will  not  be  Set  Aside  for  Irregular- 
ity.— A  court  will  not  entertain  proceedings  to  set  aside  a  foreclosure 
sale  for  irregularity  in  offering  tlie  property  for  sale  in  a  n\ode  differ- 
ent from  that  provided  in  the  decree,  the  price  realized  being  ade- 
quate, on  the  ground  that  if  off'ered  for  sale  in  a  dift'eront  manner,  tlie 
property  might  by  some  fortuitous  circumstance  have  brought  more 
than  its  value.      (Cal.)      Summervilie  v.  March,  145. 

9.  JUDICIAL  SALE,  Irregularity,  Burden  of  Proof,  Prejudice 
from. — One  who  seeks  to  set  aside  a  judicial  sale  for  irregularity  in 
the  mode  of  offering  the  property  for  sale  must  assume  tiie  burdeu  of 
proving  that  injury  resulted  to  him  therefrom.  (Cal.)  fcjunuucr- 
ville   V.   March,   145. 

10.  JUDICIAL  SALE,  Irregularity  will  not  Alone  Justify  Setting 
Aside  of. — An  irregular  foreclosure  sale  will  not  bo  set  aside  unless 
it  is  shown,  either  from  the  nature  of  the  irregularity  itself  or  by  ex- 
trinsic evidence,  that  injury  was  caused  thereby.  (Cal.)  bununer- 
ville  v.  March,  145. 

See  Judgments,  8-11. 
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JURISDICTION. 

See  Courts;  Judgments,  5-7. 

LANDLORD  AND  TENANT. 

1.  LANDLORD  AND  TENANT— Lien  of  Landlord— Products  Out 

of  State. — The  lien  of  the  landlord  for  rent  and  advances  on  agri- 
cultural products  raised  on  the  leased  premises,  does  not  follow  such 
products  out  of  the  state.  One  who  purchases  them  outside  the 
state  with  notice  of  the  landlord's  lien  is  not  liable  to  him.  (Miss.) 
Ball  V.  Sledge,  654. 

2.  LANDLORD  AND  TENANT— Lien  of  Landlord  as  Against 
Purchaser. — A  landlord  has  a  lien  on  all  the  agricultural  products 
raised  on  the  leased  premises  to  secure  his  rent  and  supplies  fur- 
nished, and  such  lien  may  be  successfully  asserted  not  only  on  the 
products  themselves,  but  also  against  the  purchaser  thereof  with  or 
without  notice  of  such  lien.     (Miss.)     Ball  v.  Sledge,  654. 

LARCENY. 

1.  LARCENY — Indictment. — Ownership  of  Money  stolen  is  prop- 
erly alleged  to  be  in  one  who  holds  it  as  a  bailee..  (Ala.)  Viberg 
V.  State,  22. 

2.  LARCENY— Evidence.— If  it  is  shown  that  the  defendant 
charged  with  larceny  and  the  person  from  whom  the  money  is  alleged 
to  have  been  stolen  were  strangers,  and  that  immediately  after  the 
taking  of  the  money  the  defendant  fled,  the  prosecution  may  show  by 
the  person  from  whom  the  money  is  alleged  to  have  been  stolen  that 
when  he  next  saw  the  defendant  he  was  under  a  circus  tent  and  under 
arrest.  Such  evidence  tends  to  identify  the  defendant  and  has  some 
bearing  on  the  question  of  his  flight.     (Ala.)     Viberg  v.  State,  22. 

3.  LARCENY — Former  Conviction  as  Evidence. — The  record  of  a 
former  conviction  for  larceny  is  admissible  against  a  person  charged 
with  larceny^  although  such  record  shows  a  pending  appeal  from  such 
former  conviction.     (Ala.)     Viberg  v.  State,  22. 

LEGACIES. 

See    Wills. 

LIBEL  AND  SLANDER. 

1.  LIBEL— False  Entry  in  Baptismal  Record. — If  a  minister  of 
a  church  makes  an  entry  upon  the  church  record  of  the  birth  and 
name  of  a  bastard,  thus  naming  a  certain  person  as  its  father,  after 
he  has  been  requested  by  him  not  to  make  such  entry,  and  after  he 
has  knowledge  of  the  trial  and  acquittal  of  such  imputed  father  on 
a  charge  of  seduction  of  the  mother  of  the  child,  upon  whose  state- 
ment and  refusal  to  recant  he  makes  such  entry  he  is  guiltv  of 
libel.     (Tex.  Cr.  Kep.)     Kubricht  v.  State,  842. 

2.  SLANDER — Communications,  Concerning  a  Man,  to  Relatives 
of  his  Fiancee. — If  the  wife  of  a  half-brother  of  a  woman  engaged 
to  be  married  communicates  to  the  latter 's  sister  a  serious  charge 
which  she  has  heard  against  the  woman's  fiancee,  in  order  to  have 
the  charge  brought  to  the  attention  of  the  woman's  mother  that  she 
may  investigate  it,  the  communication  is  privileged;  and  it  is  not 
necessary  that  the  one  making  it  should  have  such  information  on 
the  subject  as  to  make  her  believe  the  charge,  nor  is  she  responsible 
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for  the  injudicious  action  of  a  member  of  the  family  in  speaking  of 
the  charge  outside  the  family  circle  or  councils.  (La.)  McBricfe  v 
Ledoux,  491. 

LIBERTY  OF  PRESS. 

See   Contempt,   2. 

LICENSE    TAX. 

TAX  ON  MERCHANTS.— A  Manufacturing    Corporation    of 

another  state  selling  and  distributing  its  goods  from  warehouses  in 
Tennessee  through  its  representative  there,  is  a  morehant  and  tax- 
able as  such  under  the  statutes  of  that  state.  (Tenn.)  American 
Steel  etc.  Co.  v.  Speed,  814. 

See    Commerce. 

LIMITATION  OF  ACTIONS. 

1.  LIMITATION  OF  ACTIONS— Trespass.— Where  ^n  action  is 
brought  for  constructing  and  maintaining  a  railway  oa  plaintifif's 
land,  the  statute  of  limitation  applicable  to  trespass  bars  so  much  of 
the  cause  of  action  as  rests  on  acts  done  more  than  three  years  be- 
fore the  suit  was  brought,  but  does  not  preclude  a  recovery  for  acts 
done  or  damages  suffered  within  the  three  years.  (Conn.)  Knapp 
etc.  Mfg.  Co.  V.  New  York  etc.  E.  E.  Co.,  994. 

2.  LIMITATION  OF  ACTIONS— Statute,  When  not  SufSciently 
Pleaded. — If,  in  an  action  to  foreclose  a  mortgage,  a  junior  mort- 
gagee made  a  party  defendant,  answers,  alleging  that  his  lien  is 
prior  and  superior  to  that  of  the  plaintiff,  this  is  not  a  pleading  of 
the  statute  of  limitations  against  the  plaintiff's  claim,  nor  can  it 
entitle  such  defendant  to  resist  plaintiff's  suit  on  the  ground  that 
his  cause  of  action  is  a  note  in  renewal  of  a  debt  which  is  barred  by 
the  statute.     (Wyo.)     First  Nat.  Bank  v.  Citizens'  State  Bank,  924. 

3.  LIMITATION  OF  ACTIONS— Leave  to  Plead  the  Statute  of 
Limitations,  What  does  not  Amount  to. — Where  the  defendant  does 
not  plead  the  statute  of  limitations,  an  order  made  after  the  trial 
granting  the  parties  the  privilege  of  amending  their  pleadings  to 
conform  to  the  facts  proved  does  not  entitle  the  defendant  to  file 
an  answer  pleading  such  statute,  and  if  filed,  the  court  may  strike 
such  answer  out.  (Wyo.)  First  Nat.  Bank  v.  Citizens'  State 
Bank,  924. 

See   Adverse  Possession;   Dower. 

LIS    PENDENS. 

1.  LIS  PENDENS. — A  Purchaser  of  Securities  pomlonto  lite 
takes  them  subject  to  all  equities  existing  against  them  in  the  hands 
of  his  assignor,  and  subject  to  any  decree  which  niigl)t  linve  lieen 
entered  against  him.  (111.)  Steger  v.  Traveling  Men's  etc.  Assn., 
225. 

2.  LIS  PENDENS. — Where  a  Foreclosure  Sale  is  Valid,  it  is  im- 
material what  rights  have  been  acquired  by  the  mortgagor  during  the 
pendency  of  the  action.  Such  rights  are  all  subject  to  the  decree  of 
foreclosure  and  are  extinguished  by  a  sale  thereunder  and  a  convey- 
ance executed  pursuant  thereto.     (Cal.)     Summerville  v.  March,  145. 

LOTTERIES. 

1.  LOTTERIES— Gift  Enterprises.— A  lottery,  or  gift  enter- 
prise, is  a  scheme  fur  the  division  or    distrilnition    of    certain    articles 
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of  property,  to  be  determined  by  chance,  among  those  w"ho  have  taten 
shares  in  the  scheme.  The  element  of  chance  must  enter  into  the 
scheme  to  render  it  unlawful.     (Ala.)     State  v.  Shugart,  17. 

2.  LOTTERIES— Gift  Enterprise— Trading  Stamps.— A  person 
or  corporation  issuing  trading  stamps  to  merchants  under  con- 
tract with  them  that  they  are  to  issue  such  stamps  to  cash  cus- 
tomers, who,  when  they  have  a  designated  number  of  stamps,  can 
select  and  take  one  of  a  number  of  articles  of  property  exhibited  at 
the  store  of  the  person  or  corporation  originally  issuing  such  stamps, 
does  not  maintain  or  carrv  on  an  unlawful  lottery  or  gift  enterprise. 
(Ala.)     State  v.  Shugart,' 17. 

MALICIOUS  PROSECUTION. 

1.  MALICIOUS  PROSECUTION.— Probable  Cause  in  criminal 
cases  is  such  a  state  of  facts  known  to  the  prosecutor  or  such  in-, 
formation  received  by  him  from  sources  entitled  to  credit,  as  would 
induce  a  man  of  ordinary  caution  and  prudence  to  believe  that  the 
accused  was  guilty  of  the  crime  alleged.  (Ark.)  Kansas  etc.  Coal 
Co.  V.  Galloway,  79. 

2.  MALICIOUS  PROSECUTION— Probable  Cause.— One  who  is 
going  to  institute  a  criminal  prosecution  need  not,  in  order  to  pro- 
tect himself,  make  inquiry  of  the  suspected  person  as  to  his  guilt. 
(Ark.)     Kansas  etc.   Coal  Co.  v.   Galloway,   79. 

3.  MALICIOUS  PROSECUTION— Probable  Cause— Advice  of 
Counsel. — It  is  a  good  defense  to  an  action  for  malicious  prosecution 
that  the  defendant  acted  on  the  advice  of  learned  counsel  in  the 
law  advised  of  the  full  facts,  in  instituting  the  prosecution.  (Ark.) 
Kansas  etc.  Coal  Co.  v.  Galloway,  79. 

4.  MALICIOUS  PROSECUTION— Burden  of  Proof.— In  malicious 
prosecution  it  devolves  upon  plaintiff  to  show  affirmatively  that  there 
was  both  malice  and  want  of  probable  cause  on  the  part  of  the  de- 
fendant in  instituting  the  prosecution  complained  of.  (Ark.)  Kan- 
sas etc.  Coal  Co.  v.  Galloway,  79. 

5.  MALICIOUS  PROSECUTION— Evidence.— The  testimony  of 
the  judge  who  dismissed  a  prosecution  alleged  to  have  been  malicious 
and  his  written  opinion  rendered  at  the  time,  tending  to  show  thai, 
he  hesitated  in  dismissing  such  prosecution,  are  admissible  in  the 
action  for  malicious  prosecution  to  rebut  the  charge  of  want  of  prob- 
able cause  in  instituting  it.  (Ark.)  Kansas  etc.  Coal  Co.  v.  Gal- 
loway,  79. 

6.  MALICIOUS  PROSECUTION.— An  instruction  that  probable 
cause  for  a  prosecution  is  such  a  state  of  facts  known  to  the  prose- 
cutor, or  which  he  could  have  ascertained  by  reasonable  diligence 
as  would  induce  a  man  of  ordinary  caution  and  prudence  to  believe 
that  the  accused  was  guilty  of  the  crime  alleged,  is  fatally  defec- 
tive, as  imputing  to  the  prosecutor  a  knowledge  of  whatever  he 
could  have  ascertained  by  the  exercise  of  reasonable  diligence  when 
there  was  nothing  to  put  a  cautious  man  on  inquiry.  (Ark.)  Kan- 
sas etc.  Coal  Co.  v.  Galloway,  79. 

7.  MALICIOUS  PROSECUTION— Damages.— In  malicious  prose- 
cution plaintiff  is  not  entitled  to  recover  damages  to  compensate 
him  for  peril  caused  him  in  regard  to  his  life  or  liberty  if  there  is 
neither  allegation  nor  proof  of  peril  of  his  life.  (Ark.)  "  Kansas  etc. 
Coal   Co.  V.   Galloway,   79. 

Note. 

Mandamus,   to   compel   restoration   to   membership    in   a   religious  so- 
ciety, 739. 
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MARK. 

See  Deeds,   1,  2. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND   SERVANT. 
Injuries  to  Employe. 

1.  MASTER  AND  SERVANT— Safe  Place  in  Which  to  Work.— 
Though  the  work  is  of  a  dangerous  character,  as  where  it  is  an  open 
quarry,  and  the  workmen,  unless  properly  warned,  are  in  peril  from 
the  firing  of  blasts,  the  duty  of  the  master  is  not  so  imperative  and 
absolute  that  he  is  liable  to  one  servant  for  injuries  received  from 
the  negligence  of  another  in  failiner  to  give  notice  of  such  firing. 
(Ohio  St.)     Kelly  Island  Lime  etc.  Co.  v.  Pachuta,  706. 

2.  MASTER  AND  SERVANT— Injury  to  Servant  in  Attempting 
a  Rescue. — If  a  person  is  put  in  great  peril  through  the  negligence 
of  a  master  or  his  servants,  and  another  servant  attempts  a  rescue 
and  is  injured  thereby,  his  right  to  recover  for  such  injury  is  not 
unfavorably  affected  by  the  fact  that  he  was  an  empiove  of  the 
master.     (Ohio  St.)     Pittsburg  etc.  Ey.  Co.  v.  Lynch,  658. 

3.  EMPLOYER'S  LIABILITY— Instruction  Without  a  Special  Re- 
quest— If,  in  an  action  against  an  employer  for  injuries  received  by 
an  employe,  there  is  evidence  to  warrant  the  defendant's  contention 
that  the  injuries  were  due  to  an  accident,  he  is  entitled  to  a  charge 
adjusted  to  that  theory,  without  a  special  request  therefor.  (Ga.) 
Hilton  &  Dodge  Lumber  Co.  v.  Ingram,  204. 

Assumption  of  Rislcs. 

4.  MASTER  AND  SERVANT— Assumption  of  Risk.— The  head 
sawyer  in  a  sawmill  who  is  struck  and  injured  by  a  piece  of  timber 
caught  and  thrown  by  an  edger,  with  the  operation  of  which  he 
had  nothing  to  do  and  which  was  distant  fifty-seven  feet  from  the 
place  where  he  was  at  work,  cannot  be  held  to  have  been  guilty  of 
contributory  negligence  nor  to  have  assumed  the  risk,  where  ho  is 
not  shown  to  have  had  any  familiarity  with  the  edger  or  to  have 
passed  closer  than  twenty-five  feet  from  it  as  he  went  to  and  from 
his  work,  and  neither  saw  nor  knew  of  any  boards  coming  bafk  from 
the  edger  or  beinjr  thrown  by  it  before  thnt  by  which  he  was  hurt. 
(Wis.)      Grant  v.  Keystone  Lumber  Co.,  883. 

5.  MASTER  AND  SERVANT.— An  Employe  cannot  be  Said,  as 
a  Matter  of  Law,  to  Have  Assumed  the  Risk  of  His  Employment 
unless  such  assumption  is  shown  by  undisputed  evidence  and  is  so 
clearly  proven  that  no  reasonable  inference  cnn  be  rlrawn  to  the  con- 
trary.    (Wis.)     Grant  v.  Keystone  Lumber  Co.,  883. 

Fellow-scrvanis  and  Vice-prineipnls. 

6.  MASTER  AND  SERVANT.— To  Constitute  Fellow-s'Tvants  it 
is  not  neccssarv  that  the  negligent  workman  causing  the  injury  nnd 
the  one  injured  both  be  engaged  in  the  very  same  particuhir  work. 
It  is  sufficient  that  both  are  employed  by  the  same  master,  under 
the  same  control,  and  perform  duties  nnd  services  f'^r  t'l'  s'ltuc  gen- 
eral purpose.     (\Vis.)     Grant  v.  Keystone  Lumber   Co.,  883. 

7.  MASTER  AND  SERVANT— Fellow-servants.— The  Head  Saw- 
yer in  a  Sawmill  and  the  Man  in  Charge  of  an  Edger  Therein  are 
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fellow-servants.  Hence  the  former  cannot  recover  of  the  common 
master  for  an  injury  flue  to  the  negligence  of  the  latter.  (Wis.) 
Grant  v.  Keystone  Lumber  Co.,  883. 

8.  MASTER  AND  SERVANT— Fellow-servants— Injury,  When 
cannot  be  Held  to  be  Due  to  the  Negligence  of. — Where  the  head 
sawyer  is  injured  by  a  board  thrown  by  an  edger,  and  some  of  the 
evidence  tends  to  show  that  the  accident  may  have  been  due  to  some 
of  the  appliances  being  out  of  repair,  it  cannot  be  held,  as  a  matter 
of  law,  that  the  injury  resulted  solely  from  the  negligent  manner  in 
which  the  edger-man  put  the  boards  between  the  saws.  (Wis.) 
Grant   v.   Keystone   Lumber   Co.,   883. 

9.  MASTER  AND  SERVANT— Injuries  Due  to  Defective  Machin- 
ery and  the  Negligence  of  a  Fellow-servant. — An  employer  who  has 
negligently  permitted  the  use  of  a  machine  in  doing  his  work,  which 
by  reason  of  its  defects  is  unnecessarily  dangerous  to  his  employes,  is 
liable  if  an  injury  results  from  its  use  to  an  employe  who  is  not  him- 
self negligent,  though  a  coemploye  was  guilty  of  contributory  negli- 
gence in  managing  a  machine,  and  if  it  had  been  rightly  managed, 
the  accident  would  not  have  occurred.  (Wis.)  Grant  v.  Keystone 
Lumber  Co.,  883. 

10.  MASTER  AND  SERVANT— Fellow-servants.— A  master  is  not 
liable  to  his  servant  for  injuries  resulting  from  the  negligence  of  a 
fellow-servant.  (Ohio  St.)  Kelly  Island  Line  etc.  Co.  v.  Pachuta, 
706. 

11.  MASTER  AND  SERVANT— Fellow-servants,  Tests  to  Deter- 
mine Who  Are. — The  test  to  determine  whether  a  particular  servant 
is  a  vice-principal  or  fellow-servant,  where  the  rule  has  not  been 
modified  by  statute,  is  whether  or  not  he  has  been  placed  by  his 
employer  in  a  position  of  control  or  authority  over  his  coemploye. 
This,  rather  than  the  nature  and  character  of  the  work  being  done, 
is  the  controlling  and  governing  test.  (Ohio  St.)  Kelly  Island  Line 
etc.  Co.  V.  Pachuta,  706. 

12.  MASTER  AND  SERVANT — Fellow-servants,  Who  are. — A 
workman  employed  in  manual  labor  in  a  stone  quarry  and  whose 
duty  it  was  to  superintend  the  preparation  and  firing  of  blasts  and 
to  give  warning  to  other  workmen  when  a  blast  was  to  be  fired,  and 
an  assistant  of  the  latter,  being  under  and  subject  to  the  instruc- 
tions of  the  general  foreman,  are  fellow-servants,  and  the  first  named 
cannot  recover  of  the  common  master  for  injuries  received  through 
the  negligence  of  the  assistant  in  failing  to  give  warning  that  a 
blast  was  to  be  fired.  (Ohio  St.)  Kelly  Island  Line  etc.  Co.  v. 
Pachuta,  706. 

13.  FELLOW-SERVANT— Burden  of  Proof  as  to  the  Relation.—- 
In  an  action  by  an  employe  against  his  employer  for  injuries  caused 
by  the  negligence  of  another  employe,  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  he  and  the  negligent  employe  were  not  fellow- 
servants.      (111.)      Chicago   City   Ey.   Co.   v.   Leach,   216. 

14.  FELLOW-SERVANT— Question  of  Law. — What  facts  will 
create  the  relation  of  fellow-servants  between  two  employes  is  a 
question  of  law.      (111.)      Chicago  City  Ey.  Co.  v.  Leach,  216. 

15.  FELLOW-SERVANT— Question  of  Law.— If  there  is  no  con- 
troversy about  the  facts,  and  the-"^  bringf  the  parties  within  the 
relation  of  fellow-servants  so  that  a  verdict  to  the  contrary  would 
not  be  supported  by  anv  evidence,  the  court  should  not  submit  the 
question  to  the  jury.     (111.)      Chicago  City  Ey.  Co.  v.  Leach,  216. 

16.  FELLOW-SERVANTS.— They  are  Fellow-servants  who  are  co- 
operating, at   the  time   of   an   injury,  in   the    particular    business    in 
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hand,  or  whose  usual  duties  are  of  a  naturo  to  bring  them  into 
habitual  association,  or  into  such  relations  that  they  can  exercise  an 
influence  upon  each  other  promotive  of  proper  caution  (111  )  Chicago 
Citj'  Ey.  Co.  V.  Leach,  216. 

17.  FELLOW-SERVANTS.— The  Relation  of  Fellow-servants  De- 
pends upon  the  existence  of  association  between  employes  which 
enables  them,  better  than  the  employer,  to  guard  against  risks  or 
accidents  resulting  from  the  negligence  of  each  other.  (111.)  Chicago 
City  Ey.  Co.  v.  Leach,  216. 

18.  FELLOW-SERVANTS — Previous  Association  and  Personal 
Acquaintance.— -The  existence  of  the  relation  of  fellow-servants  does 
not  rest  in  any  degree  upon  personal  acquaintance  or  actual  previous 
association  between  the  employes,  but  upon  the  relation  of  tlioir 
duties  to  each  other  and  the  respective  positions  which  they  hold. 
(111.)     Chicago  City  Ey.  Co.  v.  Leach,  216. 

19.  FELLOW-SERVANTS — Co-operation  in  Some  Particular  Work. 

The  rule  that  they  are  fellow-servants  who  are  directly  co-operating 
with  each  other  in  some  particular  work  must  have  a  reasonable 
and  practical  interpretation;  it  should  not  be  construed  to  mean 
identical  work,  nor,  on  the  other  hand,  to  include  the  general  busi- 
ness  of   the   employer.     (111.)     Chicago   City  Ey.   Co.   v.   Leach,   21  f>. 

20.  EMPLOYER'S  LIABILITY  When  One  Servant  Assigns  a  Task 
to  Another — If  a  master  employs  competent  employes,  and  a  fellow- 
servant  of  the  plaintiff,  without  the  master's  knowledge  or  authority, 
selects  one  of  such  employes  and  transfers  him  from  work  he  can  do 
to  work  he  cannot  do,  the  act  of  thus  assigning  him  is  not  the  negli- 
gence of  the  master,  but  that  of  a  fellow-servant.  (Ga.)  Hilton  & 
Dodge  Lumber  Co.  v.  Ingram,   204. 

21.  VICE-PRINCIPAL,  Fellow-Servant  Assuming  to  Act  as.— A 
fellow-servant,  without  his  master's  knowledge,  cannot,  by  an  as- 
sumption of  authority,  convert  himself  into  a  vice-principal.  (Ga.) 
Hilton  &  Dodge  Lumber  Co.  v.  Ingram,  204. 

Torts  of  EmpJoi/e. 

22.  MASTER  AND  SERVANT— Tort  of  Servant,  Liability  for.— 

A  master  is  not  liable  for  the  malicious  torts  of  his  servants  com- 
mitted outside  the  scope  of  their  employment,  as  where  a  servant 
is  guilty  of  assault  and  battery,  and  his  employment  does  not  con- 
template that  he  shall  commit  any  acts  of  this  character.  (Cal.) 
Eahmel  v.  Lehndorff,  154. 

23.  MASTER  AND  SERVANT.— A  Master  is  Responsible  for  Will- 
ful Acts  of  His  Employe  within  the  scope  of  his  duty  or  the  line  of 
his  employment.      (S.  C.)      Polatty  v.  Charleston  etc.  Ey.  Co.,  75". 

24.  MASTER  AND  SERVANT.— Questions  of  fact  must  be  solved 
by  the  jury,  under  proper  instrmitions,  as  to  wliat  in  law  is  meant 
by  the  expression,  acting  "within  tho  scope  or  ]ino  of  his  emplov- 
ment,"  as  applied' to  a  servant.  (S.  C.)  Polatty  v.  Charleston  etc. 
Ey.  Co.,  750. 

25.  MASTER  AND  SERVANT —Liability  of  the  Former  for  the 
Acts  of  the  Latter. — A  master  is  liable  for  the  negligent  or  wrongful 
acts  of  his  servant  committed  in  endeavoring  to  perform  a  duty  del- 
egated to  him  by  the  master,  and  this  is  so  notwithstanding  that  the 
method  adopted'^  bv  the  servant  may  not  have  been  ;nitli(n-i/.ed,  or 
may  even  have  been  prohibited  by  the  master.  (Wis.)  Cobb  v. 
Simon,  909. 

26.  MASTER  AND  SERVANT— Nonliability  of  the  Former  for  the 
Acts  of  the  Latter.— A  master  is  not  liable  if  his  servant  steps  aside 
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from  the  master's  business  and  maliciously  and  wantonly  commits 
a  tort  for  the  accomplishment  of  his  own  purposes.  The  test  is  not 
whether  the  act  was  done  during  the  existence  of  the  employment, 
hut  whether  it  was  done  in  the  transaction  of  the  master's  business. 
(Wis.)      Cobb  V.  Simon,  909. 

27.  MASTER  AND  SERVANT— Arrest  and  Search  Taj  the  Ser- 
vant— Liability  of  Master  for. — A  Floor-walker  Employed  in  a  De- 
partment Store  whose  duty  it  is  to  watch  customers  and  prevent  them 
from  doing  wrongful  acts  and  to  take  stolen  merchandise  away  from 
them  if  he  finds  them  in  the  act  of  stealing,  represents  his  employer 
in  temporarily  imprisoning  and  searching  a  person  whom  he  believes 
to  be  guilty  of  theft,  and  his  act  renders  his  employer  liable  to  an 
action  for  false  imprisonment.  If,  on  the  other  hand,  the  floor-walker 
knew  nothing  had  been  stolen,  and  the  imprisonment  and  search  were 
for  the  purpose  of  extorting  money,  his  employer  is  not  answerable, 
because  the  act  of  the  floor-walker  would  be  a  tort  committed  for 
his  own  purpose.     (Wis.)     Cobb  v.  Simon,  909. 

28.  MASTER  AND  SERVANT— Merchant  and  Employe.— An  in- 
struction that  a  master  is  liable  for  a  wrong  done  by  his  servant, 
whether  through  the  negligence  or  malice  of  the  latter  and  in  the 
course  of  the  employment  in  which  the  servant  is  engaged  to  perform 
a  duty  which  the  master  owes  to  the  person  injured,  is  inapplicable 
and  prejudicially  erroneous  in  an  action  by  a  customer  against  a 
nr^rf^hant  for  false  imprisonment  due  to  an  employe  of  the  latter. 
(Wis.)     Cobb  V.  Simon,   909. 

29.  MASTER  AND  SERVANT— Ratification  of  a  Servant's  Tort 
is  not  Assumed  Against  the  Master  Unless  Such  Information  comes 
to  the  master  not  as  a  mere  idle  rumor,  but  in  a  manner  so  persuasive 
as  to  convince  the  mind  of  an  ordinarily  prudent  employer  that  facts 
exist  which  call  for  the  servant's  discharge.  (Wis.)  Cobb  v.  Simon, 
909. 

30.  MASTER  AND  SERVANT— Ratification  of  Tort  of  Servant. 
Retention  of  a  Servant  in  his  employment  after  notice  to  the  master 
of  a  tort  committed  by  the  servant  is  evidence  of  ratification  by  the 
former,  but  the  information  to  him  must  be  full  and  complete  to  jus- 
tify the  conclusion  of  ratification  on  this  ground.  (Wis.)  Cobb  v. 
Simon,  909. 

See  Innkeepers. 
Note. 

Master  and  Servant,  electricity,  liability  of  the  former    to  the  latter, 
for  injuries   due  to,  537,  538. 

MAXIMS. 
See  Equity,  2. 

MORTGAGES. 

Validity,   Interpretation  and  Effect. 

1.  MORTGAGES. — Mortgagees  have  No  Estate  or  interest  in  the 
land  mortgaged.  (Miss.)  Adams  v.  Colonial  etc.  Mortgage  Co., 
633. 

2.  .MORTGAGES  to  Secure  Future  Advances. — It  is  not  neces- 
sary to  the  validity  of  a  mortgage  to  secure  future  advances  that  it 
should  express  on  its  face  that  it  was  given  for  such  purpose.  If  it 
is  not  attended  with  fraud  or  bad  faith,  it  is  valid,  not  only  be- 
tween the  parties,  but  also  as  against  subsequent  purchasers  or  en- 
cumbrancers, so  far  at  least  as  respects  advances  made  before  the 
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equities    of   the   latter    persons    have     attached.     (Ala.)     Kirby    v. 

3.  MORTGAGES  to  Secure  Future  Advances.— Parol  Proof  is  ad 

missible  to  show    that  a  niortgage  was    given    to  secure  future  ad- 
vances.    (Ala.)     Kirby  v.  Raynes,  39.  -"-u^uib  au 

Description  of  Property. 

4.  MORTGAGE.— A  Description  in  a  Mortgage  of  a  tract  of  land 
m  a  named  county  as  the  "Zaehariah  Emerson  place  part  of  lots  No 
125  in  the  11th  district,  one  part  number  not  known,"  and  contain- 
ing a  certain  number  of  acres,  is  not  so  uncertain  and  indefinite  as  to 
render  the  mortgage  void.  Extrinsic  evidence  may  be  resorted  to  to 
show  what  land  was  intended.     (Ga.)     Johnston  v.  McKay,  166. 

5.  MORTGAGE.— The  Description  in  a  Mortgage  of  a'  tract  of 
land  as  the  "Thomas  Bazemore  place,"  containing  a  specified  number 
of  acres,  and  joining  the  lands  of  certain  named  persons,  is  not  so 
uncertain  and  indefinite  as  to  render  the  mortgage  void.  Parol  evi- 
dence may  be  resorted  to  to  show  what  land  was  intended  CGa  ) 
Johnson  v.  McKay,  166.  '^ 

6.  MORTGAGE.— In  the  Description  of  Mortgages,  that  is  certain 
which  is  susceptible  of  being  made  certain,  and  a  description  is  suffi- 
cient if  it  affords  means  of  identifying  and  ascertaining  the  land 
conveyed.      (Ga.)     Johnson  v.  McKay,  166. 

7.  MORTGAGE. — When  the  General  Description  in  a  mortgage  is 
sufficient,  a  particular  description  repugnant  thereto  is  treated  as  sur- 
plusage.    (Ga.)     Johnson  v.  McKay,  166. 

8.  MORTGAGE.— A  Mere  Error  in  the  Number  of  a  Lot  in  a 
mortgage  does  not  vitiate  the  instrument,  when  there  is  a  general 
description  therein  from  which  the  property  can  be  identified.  (Ga.) 
Johnson  v.  McKay,  166. 

9.  MORTGAGE.— If  Extrinsic  Evidence  is  Necessary  to  Identify 
land  described  in  a  mortgage  which  has  been  foreclosed,  and  a  claim 
is  interposed  to  the  levy  of  the  mortgage  execution,  the  plaintiff  in 
execution  carries  the  burden  of  identifying  the  property  with  reason- 
able certainty.     (Ga.)     Johnson  v.  McKay,  166. 

Beneicaift. 

10.  MORTGAGE,  Renewal  of,  Effect  upon  a  Second. — If  the  note 
to  secure  which  a  niortgage  is  given  is  renewed  after  the  execution 
of  a  second  mortgage  to  another  party,  such  second  mortgage  does 
not  thereby  become  entitled  to  priority  on  the  ground  that  the  re- 
newal increases  the  burden  on  the  encumbered  premises,  where  thero 
is  nothing  to  show  that  the  rate  of  interest  on  the  renewal  note  is 
greater  than  on  the  original.  (Wyo.)  First  Nat.  Bank  v.  Citizens' 
State  Bank,  924. 

11.  MORTGAGE — Effect  of  Renewal  as  Against  a  Second  Mort- 
gage.— The  taking  of  a  new  note  in  place  of  one  to  secure  which  the 
mortgage  was  given  does  not  operate  to  extinguish  the  lien  of  the 
mortgage,  in  the  absence  of  an  agreement  between  the  parties  to 
that  effect,  and  the  first  mortgage  may  therefore  be  foreclosed  against 
a  junior  morteagee  whose  rights  accrued  before  <^;irh  renewal. 
(Wyo.)     First  Nat.  Bank  v.  Citizens'  State  Bank,  924. 

Foreclosure. 

See  Judicial  Sales. 

12      MORTGAGE— Foreclosing  for  Interest.— If  a  note  given  in  re- 
newal  of    a    pre-existing   note    which   was   secured    by   a    niortgage    is 
.bv  its  terms  due  two  years  after  date,  but  provides  for  annual  pay- 
Am.   St.  l.ep.,  Vol.   100-69 
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ment  of  interest,  and  that  the  failure  to  pay  any  interest  within 
thirty  days  after  due  shall  cause  the  whole  note  to  become  due  at 
once  at  the  option  of  the  holder,  he  is  entitled,  as  against  a  junior 
mortgagee,  to  foreclose  before  the  expiration  of  the  two  years  if 
the  interest  becomes  due  within  that  time  and  remains  more  than 
thirty  days  unpaid.  (Wyo.)  First  Nat.  Bank  v.  Citizens'  State 
Bank,  924. 

13.  MORTGAGES — Rights  of  Purchasers  of  Parcels  in  the  Event 
of  SubsecLuent  Foreclosure. — The  fact  that  a  purchaser  of  part  of  the 
mortgaged  premises  does  not  appear  in  a  suit  to  foreclose  and  there 
seek  to  obtain  relief  by  having  the  parcels  other  than  that  sold  to  him 
first  offered  for  sale,  does  not  destroy  his  right.  The  only  effect  of 
such  failure  is  that  the  right  is  transferred  to  any  surplus  that  may 
arise  on  the  foreclosure  sale,  and  his  interest  in  such  surplus  may  be 
presented  and  determined  upon  the  sheriff's  return  of  the  sale.  (Cal.) 
Summerville  v.  March,  145. 

14.  MORTGAGE — Foreclosure — Right  of  Purchaser  to  Deny  Mort- 
gagor's Title. — A  purchaser  at  a  foreclosure  sale  under  a  mortgage, 
holding  under  the  mortgagor,  cannot  deny  the  latter 's  original  es- 
tate in  the  land,  in  an  action  of  unlawful  detainer  brought  by  such 
mortgagor  against  such  purchaser.      (Ala.)     Harden  v.  Collins,  42. 

15.  JUDGMENTS — Trusts  and  Trustee — Want  of  Notice. — Ser- 
vice upon  the  trustee  holding  the  legal  title,  while  it  may  be  suffi- 
cient to  sustain  a  decree  of  foreclosure  of  the  mortgage  does  not  au- 
thorize the  trustee  to  appear  for  the  cestui  que  trust,  so  that  a 
binding  personal  judgment  can  be  rendered  against  him,  (Iowa.) 
Thornily  v.  Prentice,  317. 

See  Homesteads;  Kailroads,  2-8;  Taxation,  2;  Tenants  in  Common,  1-3; 

Trusts,  5,  6. 

MUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  CORPORATIONS— Judicial  Control  of  Legisla- 
tive Discretion  of. — The  honest  judgment  of  the  municipal  authorities 
as  to  what  is  promotive  of  the  public  welfare  must  ordinarily  con- 
trol, although  not  in  accord  with  the  views  of  the  court.  Neverthe- 
less, the  delegation  of  legislative  power  to  subordinate  political 
divisions  of  the  state  is  solely  for  public  purposes  and  must  be  ex- 
ercised with  reference  to  them.  If  an  act  is  so  remote  from  every 
such  purpose  that  no  relation  thereto  can,  within  human  reason,  be 
discovered,  such  act  must  be  deemed  excluded  from  the  delegation. 
To  that  extent  courts  will  inquire  into  the  purposes  and  policy  of 
municipal  conduct,  and  will  hold  unauthorized  and  invalid  acts  which 
are  wholly  unreasonable.  (Wis.)  Le  Feber  v.  Village  of  West  Allis, 
917. 

2.  MUNICIPAL  CORPORATIONS— An  Ordinance  Submitted  to 
the  Popular  Vote  may,  Nevertheless,  be  Declared.  Void  and  Unreason- 
able.— An  ordinance,  if  unreasonable,  is  as  much  void  when  approved 
by  a  vote  of  the  electors  as  if  the  municipality  had  acted  through  any 
other  of  its  authorized  agencies,  though  doubtless  the  assent  of  the 
large  part  of  the  community  may  be  recognized  by  the  courts  as  a 
cogent  circumstance  in  support  of  the  reasonableness  of  the  ordinance. 
(Wis.)     Le  Feber  v.  Village  of  West  AUis,  917. 

3.  MUNICIPAL  CORPORATIONS— Ordinances  of,  When  Must 
be  Declared  Wholly  Void. — If  an  ordinance  contractiiig  for  the  sup- 
ply of  light  to  a  village  is  unreasonable  and  void,  because  of  the 
great  length  of  the  term  and  the  excessive  prices  by  which  it  seeks 
to  bind  the  municipality,  the   courts  cannot   single  out   parts  of  the 
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ordinance  which  it  deems  reasonable  and  declare  it  valid  as  to  them. 
(Wis.)_    Lre  Feber  v.  Village  of  West  Allis,  917. 

4.  MUNICIPAL  COEPOBATIONS— Ordinances  for  Supplying 
Light,  When  Unreasonable.— An  ordinance  whereby  a  village  con- 
tracts  for  thirty  years  certainly,  and  fifty  years  contingently,  to  take 
all  Its  lights  from  a  company  and  pay  for  them  at  a  rate"  fixed  by 
such  ordinance  is  unreasonable,  and  hence  void,  especially  when  the 
village  has  already  reached  a  population  entitling  it  to  become  a 
city  and  it  is  practically  a  part  of  a  great  city,  though  not  yet 
within  its  corporate  limits,  and  the  prices  to  be  paid  are  in  excess 
of  those  elsewhere  paid  under  similar  circumstances.  (Wis.)  Le 
Feber  v.  Village  of  West  Allis,  917, 

5.  MUNICIPAL  CORPORATIONS— Liability  of  for  Failure  to 
Supply  Water  to  Extinguish  Fires.— If  a  municipal  corporation  estab- 
lishras  or  acquires  its  own  waterworks,  and  undertakes  to  provide  an 
adequate  supply,  it  is  not  liable  to  its  citizens  whose  property  is 
destroyed  by  fire  for  its  failure  to  provi^  such  a  supply.  (Cal.) 
TJkiah  v.  Ukiah  Water  etc.  Co.,  107. 

6.  MUNICIPAL  CORPORATIONS— Right  of  to  Recover  for  Loss 
of  Their  Own  Property  Through  Failure  of  a  Water  Company  to 
Furnish  an  Adequate  Supply  of  Water — Where  a  municipal  corpora- 
tion enters  into  a  contract  with  a  company  to  supply  water  for  the 
extinguishment  of  fires  through  hydrants  connected  with  its  mains, 
such  contract  being  entered  into  for  general  purposes  and  for  the 
benefit  of  all  its  inhabitants,  no  protection  to  any  specified  property 
being  contemplated,  the  relation  of  the  water  company  is  not  differ- 
ent, as  to  the  prooerty  of  the  municipality  from  the  relation  of  any 
of  its  citizens  to  such  company,  and  it  cannot  recover  for  the  loss  of 
its  property  from  the  failure  of  the  water  company  to  furnish  an 
adequate  supply  of  water  as  provided  for  in  such  contract.  (Cal.) 
Ukiah  V.  Ukiah  Water  etc.  Co.,  107. 

7.  MUNICIPAL  CORPORATION  —  Exclusive  Franchise  in 
Street. — If  a  city  street  has  sufficient  width  and  capacity  to  admit  of 
more  than  one  public  enterprise  therein  without  unduly  obstructing 
it  as  a  public  highway,  an  exclusive  right  in  the  street  should  not 
be  granted,  nor  can  it  be  claimed  by  any  one  corporation.  (Ala.) 
American  .Telephone   etc.   Co.   v.   Morgan   County  Tel.   Co.,  53. 

8.  MUNICIPAL  CORPORATIONS  —  Exclusive  Franchise  in 
Street — Injunction — Want  of  Equity. — If  a  bill  and  answer  in  a  suit 
by  one  telephone  company  against  another  to  enjoin  the  latter  from 

.erecting  its  poles  and  stringing  its  wires  on  the  same  side  of  the 
street  as  those  of  the  complainant,  shows  that  the  defendant's  })oles 
are  being  placed  between  those  of  the  complainant,  but  of  sufliciiMit 
height  to  enable  the  stringing  of  wires  without  interference  by  con- 
tact with  those  of  the  complainant  and  that  defendant's  poles  were 
being  well  set  into  the  ground  and  well  braced,  that  any  contact  with 
complainant's  wires  during  the  process  of  stringing  would  bo  of  a 
temporary  and  incidental  character,  and  that  scientific  appliances  for 
insulation  would  be  provided,  preventing  defendant 's  wires  from  act- 
ing as  conductors  from  those  of  complainant,  exeopt  from  possible 
unavoidable  causes,  such  as  winds,  storms  or  electrical  distnrl)anccs, 
that  defendant's  system  is  not  complete  but  in  a  fi)rmative  state,  and, 
that  the  thinas  complained  of  and  damages  arising  thorefrnin  arc  not 
In  existence,  but  are  conjectural  and  imaginary,  no  such  cnse  of  press- 
ing necessity  is  shown  as  authorizes  injunctiyo  roliof.  (Ala.) 
American  Telephone  etc.   Co.  v.  Morgan   County  Tel.  Co..  n;;. 

9.  EASEMENTS  in  Streets — Additional  Servitudes.— Tho  owner 
of  land  taken  for  a  public  street  holds  it  subject  to  the  right  of  ap- 
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propriation  of  the  space  above  and  below  the  surface  for  the  purpose 
of  public  travel  without  compensation.  (Mass.)  Sears  v.  Crocker, 
677. 

10.  EASEMENTS  in  Streets — Additional  Servitude — Subway. — 
The  construction  of  a  subway  for  public  travel  below  the  surface 
of  a  public  street  imposes  no  additional  servitude  on  land  owned 
by  abutters  to  the  center  of  the  street,  for  which  they  are  entitled 
to  compensation.     (Mass.)      Sears  v.  Crocker,  577. 

11.  MUNICIPAL  CORPORATIONS— Property  in  Subways.— A 
statute  providing  that  a  city  "shall  have,  hold  and  enjoy  in  its  pri- 
vate or  proprietary  capacity,  for  its  own  property"  the  several 
subways  and  a  tunnel  built  and  to  be  built  under  existing  statutes, 
gives  title  to  such  subways  and  tunnel  merely  as  structures,  but 
does  not  transfer  to  the  city  the  title  to  the  land  occupied  by  such 
structures.     (Mass.)     Sears  v.  Crocker,  577 

See  Constitutional  Law,  2. 
Note. 

Municipal  Corporations,  electricity,  liability  of    for  injuries  due  to, 
535. 
electricity,    duty    of    to    exercise     supervision    over    wires    and 
other  appliances  in  the  public  streets  charged  with,  535,  536. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  SOCIETY. 

See  Benefit  Society. 

NAMES. 

JUDGMENTS — Idem  Sonans. — Judgment  against  William  M. 
T.,  upon  substituted  service  upon  W.  M.  T.,  while  the  true  name 
of  the  defendant  is  Willis  H.  T.,  is  void  as  to  him  and  not  within 
the  rule  of  idem  sonans.      (Iowa.)     Thornily  v.  Prentice,  317. 

See  Deeds,  1,  2;  Judgments,  1. 
Note. 
Names.     See  Idem  Sonans. 

NAVIGABLE  WATERS. 

1.  WATERS  AND  WATERCOURSES— Navigable  Streams,  What 
are. — A  stream  on  which  boats  and  barges  pass  up  and  down  at 
certain  seasons  of  the  year  is  navigable.  (Cal.)  Miller  &  Lux  v. 
Enterprise  etc.   Co.,   115. 

2.  WATERS  AND  WATERCOURSES— Water  Obtained  by  Un- 
lawful Obstruction  of  a  Navigable  Stream. — One  who  acquires  and 
appropriates  water  by  an  unauthorized,  and,  therefore,  unlawful, 
damming  and  obstructing  of  a  navigable  stream  is,  nevertheless,  en- 
titled to  relief  in  equity  against  a  third  person  who,  bv  another 
unauthorized  obstruction  of  the  same  stream,  diverted  such  waters, 
where  the  original  obstruction  has  never  been  objected  to  or  com- 
plained of  by  the  state  or  any  other  person  or  authority  authorized 
ly  law  to  object  thereto.  (Cal.)  Miller  &  Lux  v.  Enterprise  etc.  Co., 
115. 

See   Wharves. 
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NEGLIGENCE. 

1.  TOET— Absence  of  Privity  as  Affecting  Liability.— The  Man- 
ufacturer of  a  buggy,  who  sells  it  to  a  city  for  the  use  of  one  of  its 
employes,  represeuting  it  to  be  in  good  condition,  but  in  fact  con- 
cealing a  defect,  is  answerable  for  injuries  caused  by  the  defect  to 
the  person  for  whose  use  the  vehicle  was  contemplated  when  sold, 
notwithstanding  there  was  no  privity  between  them  in  the  contract 
of  sale.     (Ga.)     Woodward  v.  Miller,  18S. 

2.  NEGLIGENCE — Proximate  Cause. — One  who  does  a  negligent 
act  is  liable  for  the  consequences  resulting  therefrom,  whether  he 
has  reason  to  anticipate  them  or  not,  if  they  are  the  natural  result 
of  his  wrong,  but  if  the  result  is  purely  accidental,  and  such  wrong 
has  no  causal  connection  with  the  injury  suffered,  then  no  matter 
how  great  the  wrong,  the  injury  cannot  be  charged  to  him.  (Iowa.) 
Anderson  v.  Schurke,  358. 

3.  NEGLIGENCE — ^Proximate  Cause. — If  an  edger  in  a  sawmill 
was  defective  and  out  of  repair,  and  to  this  condition  was  due  the 
throwing  of  a  board  by  it  which  struck  and  injured  the  head  sawyer 
working  fifty-seven  feet  away,  the  jury  should  be  permitted  to  decide 
whether  the  injury  was  the  natural  and  probable  consequence  of 
such  defect,  and  whether  injury  to  any  person  ought  to  have  beeu 
foreseen  in  the  light  of  attending  circumstances  by  persons  of  ordin- 
ary knowledge  and  prudence.  (Wis.)  Grant  v.  Keystone  Lumber 
Co.,  883. 

4.  NEGLIGENCE — Rescuer  of  Person  in  Peril  from,  may  Recover 
Notwithstanding  His  Contributory  Negligence. — If  a  person  is  placed 
in  great  peril  through  the  negligence  of  a  railway  corporation,  and 
his  rescue  is  attempted,  resulting  in  injury  to  the  rescuer,  he  may 
recover  of  the  corporation  if  his  attempt  is  not  made  under  cir- 
cumstances or  in  a  manner  constituting  rashness  or  recklessness, 
though  the  person  rescued  was  guilty  of  such  contributory  negligence 
that  he  could  not  have  recovered  had  he  been  injured.  (Ohio  St.) 
Pittsburg  etc.  Ky.  Co.  v.  Lynch,  658. 

5.  NEGLIGENCE. — Children  of  Tender  Age,  while  travelers  upon 
public  ways,  are  held  to  the  exercise  of  that  degree  of  care  which 
may  reasonably  be  expected  of  children  of  their  age,  or  which  chil- 
dren of  that  age  ordinarily  exercise.  (Mass.)  McDermott  v.  Bos- 
ton Elevated  Ey.  Co.,  518. 

6.  CONTRIBUTORY  NEGLIGENCE  is  want  of  ordinary  care  on 
the  part  of  a  p:irtv  injured  which  contributes  to  produce  the  injury, 
(Wis.)     Grant  v.  Keystone  Lumber  Co.,  883. 

See  Death;   Highways, 
Note. 
Negligence,  actionable,  when  cannot  exist,  192. 

contributory     of    persons    injured    by    electricitv,    what    is     and 

what  is  not,   520,   521,   527-529. 
in   constructing  inherently   dangerous   articles,   lialiility   of   third 

persons   for,    194. 
in  inviting  persons  to  use  dangerous  property,  'i9C^. 
in  placing  explosives  where  children  may  be  injured  by  them,  195. 
in  selling  dangerous  firearms,  196,  197. 
in  the  management   of  electric   and   other   dangerous   appliances, 

third  persons  may  recover  for,  194. 
in  the  sale  of  coal-oil,  gasoline,  etc.,  197. 
in   the    sale    of    dangerous    drugs,    chemicals,   and    toilet   articles, 

197,  198. 
in  the   sale  of  diseased  animals,  199. 
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Negligence,  in  the  sale  of  horses  and  vehicles,  whereby  third  persons 
are  injured,   198. 

in  the  sale  of  naphtha  to  a  retailer  ignorant  of  its  dangerous 
properties,   194. 

in  the  sale  of  tools,  machines,  and  appliances,  199,  200. 

in  the  sale  of  unwholesome  food,  199. 

manufacturers,  when  not  liable  to  third  persons  injured  by,  193. 

of  a  contractor  in  constructing  dangerous  buildings,  third  per- 
sons,  when    may   recover   for,    200. 

of  one  who  undertakes  to  search  the  public  records,  third  per- 
sons  cannot   recover   for,   202. 

on   the   part   of   shippers   of   dangerous   goods,   194. 

presumption  of    from  falling  of  a  trolley  wire,  526. 

presumption   of    from  injury  by  electricity,  524. 

presumption  of  from  wire  being  in  a  public  street,  charged  with 
dangerous   current    of   electricity,    529,    530. 

privity,  absence  of,  when  does  not  prevent  recovery,  194,  195. 

third  persons,  when  cannot  recover  for,  193. 

trespassers   on   dangerous   premises   cannot   recover  for,   200. 

trespassers  on  trains  cannot  recover  from  railways  for  injuries 
due  to,  201. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 
Note. 

New  Trials,  for  misconduct  of  attorneys,  discretion  of  the  court  in 

granting    or    refusing,    696. 
for  misconduct  of  attorneys,  during  the  trial  of  a  cause,  690-698. 
should   be   granted,   where   the   verdict   was   obtained   by   unfair 

means,   696. 

Novation,  difference  between  and  accord  and  satisfaction,  393. 

OFFICERS, 

DAMAGES,  EXEMPLARY,  as  Against  Officer  for  Act  of  His 
Deputy. — An  officer  is  not  answerable  in  exemplary  damages  for  the 
acts  of  his  deputies,  except  under  circumstances  in  which  a  master 
would  be  answerable  in  such  damages  for  the  acts  of  his  servant. 
(Cal.)     Foley  v.  Martin,  123. 

OPTION   TO   PURCHASE. 

See  Vendor  and  Vendee,  1. 

OWNERSHIP. 

See  Evidence,   6,  7. 
Note. 
Partnership,  accord  and  satisfaction    by  one  member  of,  403. 

PAYMENT. 

1.  PAYMENT— Evidence  Sufficient  to  Establish. — An  instruction 
to  a  jury  that  a  defendant  alleging  payment  must  establish  it  by 
clear  and  satisfactory  evidence  is  erroneous  and  prejudicial.  It  is 
sufficient  that  such  allegation  be  established  by  a  f;ur  preponderance 
of  the  evidence.      (Wis.)     Meyer  v.  Hafemeister,  900. 
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2.     PAYMENT  IN  PEOPERTY  Subject  to  Lien— Right  to  Repay- 

ment.— One  who  receives  an  agricultural  product  from  a  debtor  and 
applies  Its  proceeds  to  the  satisfaction  of  an  existing  debt,  giving 
receipts  therefor,  if  afterward  forced  to  pay  such  proceeds  to  a 
landlord  or  one  holding  a  paramount  lien  on  the  product  sold,  is 
entitled  to  demand  and  enforce  repayment  from  his  debtor.  (Miss  ) 
Ball  V.  Sledge,  654. 

See   Bills   and   Notes,   6. 
Note. 

Payment,  by  a  third  person,  effect  of,  397. 

partial,   when   amounts   to   an   accord   and   satisfaction,   430-433, 
443-445. 

PENAL  STATUTES. 

See  Statutes. 

PIERS. 

See    Wharves. 

PLEADING. 

1.  PLEADING  FOREIGN  STATUTES.— A  pleading  need  not  set 
out  the  statute  of  another  state  in  haec  verba.  To  set  out  its  sub- 
stance and  effect  is  sufficient.  (Ark.)  St.  Louis  etc.  Ey.  Co.  v. 
Haist,  65. 

2.  PLEADING — Averment  of  Facts,  What  is  not. — A  statement 
in  an  answer  by  a  defendant  corporation  that  it  "proceeded  in  no 
respect  under  or  by  virtue  of  its  charter"  is  a  mere  matter  of  argu- 
ment and  not  a  statement  of  fact.  (Conn.)  Knapp  etc.  Mfg.  Co.  v. 
New  York    etc.   K.  E.   Co.,  994. 

3.  PLEADING — Amendment. — If  a  general  demurrer  to  a  peti- 
tion is  sustained,  and  the  judgment  affirmed  in  the  supreme  court, 
there  is  nothing  to  amend  by.     (Ga.)     Harp  v.  Southern  Ey.  Co.,  212. 

4.  PLEADING. — ^Amendments  to  a  Petition  wliieh  merely  am- 
plify it,  setting  out  more  in  detail  the  cause  of  action,  are  not  ob- 
jectionable.    (Ga.)     Woodward  v.  Miller,  188. 

5.  PLEADING. — A  Variance  between  the  averments  of  a  declara- 
tion and  the  proof,  which  is  the  ground  for  a  motion  to  instruct 
the  jury  to  find  for  the  defendant  at  the  close  of  the  plaintiff's 
evidence,  must  be  particularly  specified  in  the  motion.  (111.)  Zel- 
lers  V.  White,  243. 

6.  BILL  OF  PARTICULARS. — A  Variance  Between  the  Proof 
fixing  the  date  when  the  gambling  occurred  and  the  bill  of  particu- 
lars, in  an  action  to  recover  money  lost  in  gaming,  is  not  fatal,  when 
it  does  not  appear  that  the  plaintiff  ever  played  in  tlie  defendniit's 
gaming-room  except  on  that   occasion.     (111.)     Zellers  v.  White,  243. 

See   Statute   of   Limitations,   2,   3. 

PLEDGE. 

See   Bills   and   Notes,   6. 

PRINCIPAL  AND  AGENT. 
PRINCIPAL    AND   AGENT— Presumption    as    to   Power    of 

Agent.— Third  persons  have  the  right  to  assume  that  when  they  find 


1096  Index. 

an  agent  in  possession  of  the  principal's  property,  managing  it,  that 
such  possession  and  management  by  the  agent  are  by  permission  of 
the  principal,  and  in  case  of  injury,  need  only  show  his  tortious  act, 
but  not  his  authority  to  act.  (S.  C.)  Polatty  v.  Charleston  etc, 
Ey.  Co.,  750. 

,  See   Evidence,   6;    Insurance,   23-25;    Wharvos,   8. 

PRINCIPAL    AND    SURETY. 

See   Executors   and   Administrators,   8,   9. 

PRIVATE  ROAD. 

See   Easements. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander;  Witnesses,  2,  4. 

PRIVITY. 

See  Negligence,  1. 

PROBATE   PROCEEDINGS. 

See  Executors  and  Administrators;  Wills,  lG-18. 

PROCESS. 

PROCESS,  Civil,  Service  of.— A  Sheriff  has  No  Authority  to 
Break  into  a  Dwelling-house  to  serve  process  in  a  civil  action,  and 
entry  through  a  window  is  a  breaking  into  a  house  within  the  mean- 
ing of  this  rule  when  the  outside  door  is  shut.  (Cal.)  Eoley  v. 
Martin,  123. 

See  Divorce;  Judgment,  6,  7. 

PUBLIC  LANDS. 

HOMESTEADS    ON    PUBLIC    LANDS— Sale    of    Timber.— A 

contract  by  a  homestead  claimant  on  public  lands  with  a  third  person, 
that  in  consideration  of  an  advance  of  money  to  complete  the  home- 
stead entry  and  obtain  patent  for  the  land,  he  will  sell  the  timber 
thereon  to  such  person  is  valid  and  not  against  public  policy,  and 
may  be  consummated  by  such  sale  of  the  timber  after  issuance  of 
patent.     (Miss.)     Butterfield  Lumber  Co.  v.  Hartman,  644. 

RAILROADS. 

Leased  TtnUn-mj. 

1.  RAILROAD — Lessor's    Liability   for    Lessee's  Negligence. A 

street  railroad  corporation  is  liable  for  injuries  caused  by  the  neo-li- 
gent  operation  of  the  road  by  another  corporation  to  which  it  has 
leased  it.     (La.)     Muntz  v.  Algiers  etc.  Eailway  Co.,  495. 

Mortgages. 

2.  RAILWAY  MORTGAGES— Limitation  upon  Riglit  to  Give 
Preference  to  Other  Claims.- There  is  no  agreement  implied  on  the 
part  of  railway  mortgagees  that  the  body  of  the  mortgaged  property 
may  be  used  to  pay  current  expenses  in  operating  the  road.     Such  a 
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preference  can  only  be  awarded  out  of  the  earnings.  (Conn  )  Mer- 
sick  V.  Hartford  etc.  E.  E.  Co.,  977. 

3.  RAILWAY    MORTGAGES— Awarding   Preferences  Over   Prin- 

ciples  ControUing.-Tlie  principle  by  whicii  certain  pr.'foron.-cs  are 
given  to  a  particular  class  of  unsecured  creditors  over  tlie  mortfrageea 
of  u  railroad  is  an  implied  agreement  on  their  part  in  accepting  se- 
curity for  the  payment  of  bonds  that  current  debts  contracted  iu  tho 
ordinary  course  of  business  of  the  railroad  shall  be  paid  from  its  cur- 
rent earnings  before  such  mortgagees  shall  have  a  claim  to  the  income. 
(Conn.)     Mersick  v.  Hartford  etc.  E.  E.  Co.,  977. 

4.  RAILWAY  MORTGAGES— Preference  in  Favor  of  Operating 
and  Like  Expenses.— Where  no  Part  of  the  Income  of  a  railway  has 
been  paid  into  court  or  remains  in  possession  of  the  receiver  the 
court  cannot,  in  a  suit  to  foreclose  a  mortgage  of  the  railroad,  or<ler 
that  the  proceeds  of  its  sale  or  any  part  thereof  be  awarded  to  per- 
sons furnishing  supplies  for  operating  the  road  prior  to  the  appoint- 
ment of  the  receiver,  there  having  been  no  diversion  of  the  current 
income  for  the  benefit  of  the  mortgagees.  (Conn.)  Mersick  v.  Hart- 
ford etc.  E.  E.  Co.,  977. 

5.  RAILWAY  MORTGAGES— Preference  in  Pavor  of  Operating 
Expenses  While  Trustee  is  in  Possession. — The  expenses  of  a  trustee 
in  a  railway  mortgage  for  wages  of  employes  or  other  expenses  in- 
curred in  operating  the  road  while  he  is  in  possession  of  the  property 
for  the  benefit  of  bondholders  must  be  awarded  preference  over  the 
mortgages  in  distributing  the  proceeds  of  a  sale  of  the  mortgag-'d 
property  under  foreclosure.  (Conn.)  Mersick  v.  Hartford  etc.  E. 
E.   Co.,' 977. 

6.  -RAILWAY  MORTGAGES — Preference  in  Favor  of  Expenses 
Paid  by  a  Trustee  to  Employes  for  Work  Done  Before  He  Took  Pos- 
session.— Where  a  railway  mortgage  provided  that  the  trustees  should 
be  entitled  to  be  reimbursed  for  all  outlays  of  whatever  sort  incurred 
in  the  trust  and  that  his  compensation  and  disbursements  constitute 
a  first  lien  on  the  property,  preferences  out  of  the  proceeds  of  a  sale 
under  foreclosure  are  proper  in  his  favor  for  moneys  paid  to  em- 
ployes for  work  done  before  he  took  possession,  if  the  court  finds  that 
without  such  payment  it  was  practically  impossible  to  resume  the 
operation  of  the  railway.  (Conn.)  Mersick  v.  Hartford  etc.  E.  E. 
Co.,  977. 

7.  RAILWAY  MORTGAGES.— Preference  in  the  Distribution  of 
the  Proceeds  of  a  Sale  of  Mortgaged  Property  may  be  awarded  in 
favor  of  a  person  placed  in  possession  of  the  road  by  the  trustee  under 
the  mortgage  for  money  paid  by  him  for  rent  of  a  part  of  a  line  of 
railway  operated  by  him  in  connection  with,  and  for  the  benefit  of, 
the  mortgaged  property.  (Conn.)  Mersick  v.  Hartford  etc.  E.  E. 
Co.,  977. 

8.  RAILWAY  MORTGAGES. — Preferences  for  Money  Advanced 
to  Pay  Taxes  will  not  be  awarded  out  of  the  proceeds  of  a  sale  at 
railway  property  under  foreclosure,  where  such  advance  was  in  tho 
nature  of  a  loan,  and  was  made  by  a  person  under  no  obligation  to 
pay  the  taxes  and  without  any  request  from  the  Ttiortgageos  or  bond- 
holders.    (Conn.)     Mersick  v."  Hartford  etc.   E.  E.   Co.,  977. 

Injury  to  Property. 

9.  RAILWAY,  When  not  Relieved  from  Liability  for  Injuring 
the' Property  of  Others.— The  fact  that  n  railway  corporation  is  au- 
thorized by  statute  to  construct  a  railway  over  and  along  certain 
property  does  not  implv  that  it  shall  be  exempt  from  the  duty  im- 
posed by  the  provision  'of  its  charter  that  it  shall  pay  for  the  use  of 
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auy  real   estate  required  for  the  construction  of  its  road.     (Conn.) 
Knapp  etc.  Mfg.  Co.  v.  New  York  etc.  E.  E.  Co.,  994. 

10.  TRESPASS  in  Constructing  a  Railway,  Cause  of  Action,  When 
Arises. — The  constructing  of  a  railway  on  the  plaintiff's  land  was  an 
act  of  trespass  for  which  an  action  could  be  immediately  brought,  and 
every  day's  use  of  it  for  railway  purposes  was  a  new  trespass  found- 
ing a  new  claim  for  damages.  (Conn.)  Knapp  etc.  Mfg.  Co.  v. 
New  York  etc.  E.  E.  Co.,  994. 

Fires. 

11.  BAIIiBOADS — Pleadings— Communicated  Tires. — A  complaint 
alleging  that  the  defendant  railroad  company,  "whose  depot  was 
situated  on  its  right  of  way,  allowed  fire  to  remain  in  or  so  near  to 
such  depot  building  that  the  same  caught  or  took  fire,"  and  it  was 
thereby  communicated  to  plaintiff's  property,  states  a  cause  of 
action  in  compliance  with  statutory  requirements.  (S.  C.)  Brown  v. 
Carolina  Midland  Ey.  Co.,  756. 

12.  RAILROADS — Liability  for  Fires. — A  railroad  company  heat- 
ing its  depot  building  for  the  comfort  of  its  agents  is  liable  to  a 
third  person  for  fire  communicated  to  his  property  and  arising  from 
such  heating.     (S.   C.)     Brown  v.  Carolina  Midland  Ey.  Co.,  756. 

13.  RAILROADS — Communicated  Fires — Evidence. — Under  an  al- 
legation that  a  fire  on  the  property  of  a  third  person  was  caused 
and  communicated  by  a  fire  in  a  railroad  depot  building,  it  is  com- 
petent to  show  that  the  fire  was  caused  by  a  defective  stove  or 
heater  used  in  such  depot.  (S.  C.)  Brown  v.  Carolina  Midland  Ey. 
Co.,    756. 

14.  RAILROADS — Communicated  Fires — Evidence  as  to  Ri^t  of 
Way. — In  an  action  against  a  railroad  company  to  recover  for  in- 
jury from  a  fire  arising  on  and  communicated  from  its  right  of  way, 
parol  evidence  is  adTtiissible  to  show  that  certain  lands  constitnted 
such  right  of  way.     (S.  C.)     Brown  v.  Carolina  Midland  Ey.  Co..  756. 

15.  RAILROADS — Communicated  Fires— Constraction  of  Statute. 
The  words  "right  of  way"  used  in  a  statute  making  railroads  liable 
for  fires  communicated  from  their  right  of  way,  have  no  reference 
to  the  title  of  the  railroad  company  to  the  land,  but  simply  designates 
the  locality  where  the  fire  must  orisfinate  to  make  the  company 
liable.     (S.'C.)     Brown  v.  Carolina  Midland  Ey.  Co.,  756. 

16.  RAILROADS — Liability  for  Fires — Constitutional  Law. — A 
statute  making  railroad  companies  liable  for  communicated  fires,  as 
construed  to  apply  to  a  fire  communicated  and  arising  from  heating 
a  depot  building  by  a  railroad  company  for  the  comfort  of  its  agents, 
is  not  unconstitutional  as  depriving  such  company  of  the  equal  pro- 
tection of  the  law.     (S.  C.)     Brown  v.  Carolina  Midland  Ey.  Co.,  756. 

Ejection  of  Trespassers. 

17.  RAILROADS — ^Ejection  of  Trespassers. — A  trespasser  can  be 
lawfully  ejected  from  a  railroad  train  only  after  such  train  is  brought 
to  a  standstill.      (S.  C.)     Polatty  v.  Charleston  etc.  Ey.  Co.,  750. 

18.  RAILROADS — Liability  for  Injury  to  Trespasser, — A  railway 
company  is  liable  to  a  trespasser  upon  its  passenger  train  stricken 
with  such  force  by  its  agents  thereon  with  rocks,  pieces  of  coal, 
or  sticks,  as  to  cause  such  trespasser  to  fall  from  its  moving  cars, 
thereby  receiving  great  bodily  hurt.  (S.  C.)  Polatty  v.  Charleston 
etc.  Ey.  Co.,  750. 

19.  RAILWAYS — Trespassers — Authority  of  Engineer — Liability 
for  His  Tort. — An  engineer  on  a  railroad  train  is  deemed  to  have 
been   invested   by   the    company   with   power   to   preserve    order   and 
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expel  intruders  and  trespassers  from  his  engine,  cow-catcher,  tender 
and  the  platform  adjoining  it,  with  a  view  actually  to  protect  the 
property  confided  to  him  by  such  company;  and  it  is  liable  for  his 
tort  m  unlawfully  expelling  such  trespasser.  (S.  C.)  Polattv  v 
Charleston  etc.  Ey.  Co.,  750. 

Fellow-servants  and  Tice-principals. 

20.  NEGLIGENCE— Vice-principals.— A  railroad  company  is  liabla 
for  the  death  of  its  fireman  caused  by  the  combined  negligence  of 
a  fellow-servant  and  a  vice-principal,  such  as  a  conductor  in  its 
employ.     (Ark.)      St.  Louis    etc,    Ey.  Co.  v.  Haist,  65. 

21.  FELLOW-SERVANTS.— Employes  on  One  Train  of  a  Cable 
Street  E^ilway  are  fellow-servants  with  the  employes  on  the  train 
next  preceding.     (111.)     Chicago  City  Ey.  Co.  v.  Leach,  216. 

Express  Messengers-. 

22.  A  EAILWAY  COMPANY  May  by  Contract  Relieve  Itself  from 
Liability  to  an  Express  Messenger  for  Personal  Injuries  Suffered  by 
Him  while  riding  on  its  trains  in  the  performance  of  his  duty,  though 
such  injury  was  due  to  the  ordinary  negligence  of  the  employes  of  the 
railway.     (Wis.)     Peterson  v.  Chicago  etc.  Ey.  Co.,  879. 

23.  RAILWAYS,  When  May  Rely  Upon  an  Agreement  with  a  Third 
Person. — If  a  messenger,  upon  entering  the  employment  of  an  express 
company,  agrees  to  exempt  it  and  all  the  transportation  companies 
v/ith  which  it  deals  from  liability  for  personal  iTijuvies,  whether 
arising  from  negligence  or  otherwise,  and  taht  such  agreement  is 
to  inure  to  the  transportation  companies  as  fully  as  if  made  with 
them  personally,  this  is  a  promise,  upon  sufficient  consideration,  made 
to  one  person  for  the  benefit  of  another  which  can  be  enforced  by  the 
railway  company,  whether  it  knew  of  or  consented  to  tbe  promise 
before  the  commencement  of  the  action  or  not.  (Wis.)  Peterson  v 
Chicago  etc.  Ey.  Co.,  879. 

See  Carriers;   Constitutional  Law,  2;   Street  Eailways. 
Note. 

Railways,  trespassers  on    are  not  entitled  to  recover  for  negligence, 
201. 

RAPE. 

1.  RAPE. — The  Words  "Against  Her  Will"  are  synonymous  with 
"without  her  consent,"  and  sexual  intercourse  is  against  the 
woman's  will  when,  from  any  cause,  she  is  not  in  a  position  to  exer- 
cise any  judgment  about  the  matter.     (Ga.)     Gore  v.  State,  1S2. 

2.  RAPE  OF  IMBECILE— Necessity  of  Force.— A  man  who, 
knowing  her  mental  imbecility,  has  sexual  intercoiuse  with  a  woman 
incapable  of  expressing  any  intelligent  assent  or  dissent,  or  of  exer- 
cising any  judgment  in  the  matter,  is  guilty  of  rape,  although  he 
uses  no  more  force  than  that  involved  in  the  carn'il  act,  and  although 
she  ofi'ers  no   resistance.     (Ga.)     Gore  v.   State,   1S2. 

3.  RAPE — Evidence. — In  a  case  of  rape,  when*  t'ir>  proseciitiix 
is  under  the  age  of  consent,  evidence  of  former  acts  of  intercourse 
between  the  accused  and  i  pr  ..,  ,  x,  i.s  im  .  ...i  sibic,  unless 
it  tends  to  solve  some  disputed  fact  or  issue  in  the  case.  (Tex.  Cr. 
Eep.)     Barnett  v.   State,   873. 

4.  RAPE — Evidence  of  Prior  R:^,risr,. — On  a  trial  of  one  for  tlie, 
rape  of  his  stepdauj.' liter  unaer  i  e  of  consent,  comH.itt(>d  witli 
her  consent,  where  the  testiniorv  oi  *''!-^  prosecutrix  is  positive,  and 
the    defendant's    confession    of    t  -^    olTonse    is    proved,    evideuce    o-f 
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other  prior  rapes  committed  by  the  defendant  on  the  prosecutrix  is 
not  admissible.     (Tex.  Cr.  Eep.)       Barnett  v.  State,  873. 

5.  EAFE — Evidence  of  Batteries. — On  the  trial  of  one  for  rape 
of  his  stepdaughter,  under  the  age  of  consent,  evidence  of  prior  as- 
saults and  batteries  by  the  accused  upon  the  prosecutrix  is  not  ad- 
missible.    (Tex.   Cr.  Eep.)     Barnett   v.   State,   873. 

6.  RAPE — Evidence  of  Subsequent  Acts. — On  a  trial  for  rape, 
evidence  that  subsequently  to  the  commission  of  the  rape  as  charged, 
and  by  agreement,  the  prosecutrix  was  married  to  another  man, 
who  in  accordance  with  an  arrangement  previously  made  abandoned 
and  turned  her  over  to  the  accused,  who  lived  with  her  afterward 
in  other  counties  as  his  wife,  is  inadmissible.  (Tex.  Cr.  Eep.)  Smith 
v.  State,  849. 

7.  RAPE — Evidence  of  Subsequent  Acts. — On  a  trial  for  rape 
evidence  as  to  carnal  acts  of  the  parties  subsequently  to  the  rape 
as  charged  in  the  indictment,  and  in  other  and  different  counties, 
is  not  admissible.     (Tex.  Cr.  Eep.)     Smith  v.  State,  849. 

8.  BAPE. — Proof  that  the  Prosecutrix  was  not  the  Wife  of  the 
Defendant  in  rape  must  be  made  by  direct  evidence,  and  proof  that 
he  is  a  married  man  with  two  children  is  irrelevant  and  inadmissible 
to  show  that  he  was  not  the  husband  of  the  prosecutrix.  (Tex.  Cr. 
Rep.)     Smith  v.  State,  849. 

9.  RAPE — Belief  in  Age  of  Prosecutrix. — On  a  trial  for  rape  of 
a  girl  under  the  age  of  statutory  consent,  it  is  no  defense  that  the 
accused  believed  her  to  be  over  such  age,  nor  can  the  fact  of  such 
belief  be  taken  in  consideration  in  mitigation  of  punishment. 
(Tex.  Cr.  Eep.)      Smith  v.  State,  849. 

10.  RAPE — Age  of  Consent — Instructions. — On  a  trial  for  rape 
of  a  girl  under  the  statutory  age  of  consent,  committed  with  her  con- 
sent, the  accused  is  entitled  to  have  the  jury  instructed  that  if  it 
believed  that  the  prosecutrix  was  of  the  age  of  statutory  consent 
or  over  at  the  time  of  the  alleged  rape  it  must  acquit,  and,  if  it  has 
a  reasonable  doubt  whether  or  not  she  was  of  that  age  or  under,  it 
must  give  the  defendant  the  benefit  of  such  doubt  and  acquit  him. 
(Tex.  Cr.  Eep.)     Smith  v.  State,  849. 

11.  RAPE — New  Trial. — If,  on  a  trial  for  statutory  rape,  the  issue 
is  as  to  the  age  of  the  prosecutrix,  a  new  trial  should  be  granted  for 
newly  discovered  eA'idence  which  would  be  most  material  as  tending 
to  raise  a  reasonable  doubt  as  to  the  age  of  the  prosecutrix,  (Tex. 
Cr.  Eep.)     Brock  v.  State,  859, 

Note, 

Receivers,  accord  and  satisfaction,  power  of   to  enter  into,  407,  408. 

RECORDS. 

RECORDS. — The  Index  to  Conveyance  Records  is  no  part  of 
the  record.     (La.)     Agurs  v.  Belcher,  485. 

See  Deeds,  2;  A^endor  and  Vendee,  3-7. 
Note. 
Records,  idem  sonans,  application  of  rules  of    to,  338-340. 

RELIGIOUS  SOCIETY. 

1.     JURISDICTION   of   Courts   Over   Church   Controversies.— Civil 

courts  will   not   enter  into   the   consideration  of    church   doctrine   or 
church    discipline,   nor  will   they   inquire   into   the   regularity   of   the 
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proe'eerlings    of   the    church    judicatories   having   cop^nizance    of    such 
matters.      (S.   C.)     Morris  St.  Baptist  Church  v.  Dart,  727. 

2.  CHURCHES  —Effect  of  Action  ty.— The  action  of  church  au- 
thorities in  the  deposition  of  pastors  and  the  expulsion  of  members 
is  final.      (S.  C.)     Morris  St.  Baptist  Church  v.  Dart,  727. 

3.  JURISDICTION  of  Courts  Over  Church  Controversies.— Tf  a 
church  controversy  necessarily  involves  rights  growing  out  of  a  con- 
tract recognized  by  the  civil  law,  or  the  right  to  the  possession  of 
property,  civil  courts  will  adjudicate  such  rights.  (S.  C.)  Morris 
St.  Baptist  Church  v.  Dart,  727. 

4.  CHURCH  CONTROVERSIES — Jurisdiction  of  Courts.— A  court 
will  not  undertake  to  determine  whether  a  resolution  directing  ex- 
pulsion or  exclusion  of  a  pastor  from  a  church  or  church  property, 
was  passed  in  accordance  with  the  canon  law  of  the  church,  except 
in  so  far  as  it  may  be  necessary  to  do  so  in  determininrr  whether  it 
was  in  fact  the  church  that  acted  as  a  congregation.  (S.  C)  Morris 
St.  Baptist  Church  v.  Dart,  727. 

5.  CHURCH  CONTROVERSIES— Jurisdiction  of  Courts— Church 
Trials. — A  civil  court  has  no  power  to  require  a  church  court  to  ob- 
serve the  usual  incidents  of  trial,  such  as  the  formulation  of  charges 
and   notice.     (S.   C.)     Morris   St.   Baptist   Church   v.   Dart,   727. 

6.  CHURCH  CONTROVERSIES— Deposition  of  Pastor— Salary.— 
While  a  church  is  liable  to  suit  by  a  pastor  for  arrears  of  salary 
which  it  has  contracted  to  pay,  it  is  not  a  condition  precedent  to  his 
deposition  that  he  should  be  paid  in  full.  (S.  C.)  Morris  St.  Baptist 
Church  V.  Dart,  727. 

7.  CHURCH  CONTROVERSIES— Pastor's  Salary— Costs— Setoff. 
If  the  amount  of  salary  due  a  deposed  pastor  of  a  church  is  not 
involved  in  any  issue  in  a  suit  between  the  pastor  and  his  church, 
costs  adjudged  against  him  therein  cannot  be  set  off  against  salary 
due  him.     (S.  C.)     Morris  St.  Baptist  Church  v.  Dart,  727. 

Note. 

Religious    Societies,    civil    courts     cannot    review    the    expulsion    of 

pastors,   740,   741. 
civil    courts,    jurisdiction    of     over    church    trustees,    748,    749. 
civil  courts,  jurisdiction  of    over  church  trusts,  746-748. 
civil  courts,  jurisdiction  of    over  controverted  claims,  to  the  use 

of  church  property,  745. 
civil    courts,   jurisdiction   of     over    questions   involving   property 

rights,    742,    743. 
civil    courts,    jurisdiction    to    prevent    a    diversion    of    the    tem- 
poralities  of   the    church,    747. 
civil    courts     may   inquire    what,    as    a    fact,    the    doctrines    of    a 

church    are,    744. 
civil   courts     may   inquire   whether    cliurch   tribunals   have   been 

legally   organized,   737. 
civil   courts,  proceedings  of  church   tribunals    which   will  not   be 

reviewed    by,    734. 
civil   courts,  rules  to   control  in   determining  property   rights   of, 

748. 
diversion  by    of  property    in  contravention  of  church  trust,  748. 
doctrines  of,  extent  to  "which  may  be   reviewed     by   the   courts. 

734,    735. 
injunction  against    use  of  church   property.  739. 
jurisdiction  of    the  civil  courts   to  review  judgments  and  acts  of, 

734. 
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Heligious  Societies,  membership  in,  expulsion  from,  irregularities  in 

the  proceedings  which  do  not  make  void,  738. 
membership  in,  expulsion  from,  when  may  be  reviewed,  737. 
membership  in,  extent  to  which  the  courts  may  inquire  into,  738. 
membership  in,  injunction  against    expulsion  from,  739. 
membership  in,  mandamus    to   compel  restoration  to,   739. 
membership  in,  notice,  whether  necessary  to  authorize  expulsion 

from,    738,    739. 
membership   in,   rules   for   the   admission   to    or   expulsion   from, 

738. 
pastors    of,    civil    courts    have    jurisdiction    to    restore    to    their 

temporal  rights,  742. 
pastors  of,  civil   courts  have  no  jurisdiction  to   restore  to   their 

clerical    functions,    742. 
pastors    of,    equity,    when    will    interfere    against     or    on    behalf 

of,  743. 
pastors  of,  respective  jurisdiction  of  the  civil  courts    and  of  the 

church    tribunals   over,    740,    741. 
presbyteries  of,  735. 
property  disputes    between  warring  church  factions,  jurisdiction 

of  civil  courts  over,  744-746. 
sale   of  property  of    because   of  controversy  among  members  as 

to   matters   of   faith,   745. 
spiritual  matters,  decisions  of    in  reference  to,  when  will  not  be 

reviewed  by  the  courts,  735. 
tribunals  of,  decisions  of    relating  to  questions  of  doctrine  and 

articles   of  faith,   736. 
tribunals   of,   decisions   of  violating  the  law  of  the   land,   736. 
tribunals    of,    exclusive    jurisdiction     to    determine    questions    of 

doctrine,   discipline,  and  ecclesiastical  law,  744. 
tribunals  of,  judgments  of    in  defiance  of  the  constitutions  gov- 
erning  them,    737. 
tribunals    of,   jurisdiction    of     over    ecclesiastical    questions     will 

not  be  reviewed  by  the  courts,  735. 
tribunals    of,   legislative   acts    of,   736. 
tribunals  of,  pastors   are   subject  to  jurisdiction   of,   741. 
tribunals  of,  property  rights,  cannot  be  prejudiced  by  decisions 

of,  738. 
tribunals  of,   questions  which   are  within   the   exclusive  jurisdic- 
tion of,  734,  735. 
trustees  of,  discretion  of,  how  far  may  be  controlled  by  the  civil 

courts,  748,  749. 

RENEWALS. 

See  Mortgages,  10,  11. 

REPLEVIN. 

1.  REPLEVIN— Jurisdiction.— The  Affidavit  Required  by  Statute 
as  a  Basis  for  Replevin  Fixes  the  Jurisdiction  of  the  court  as  re- 
gards the  value  of  the  property,  unless  it  is  shown  that  a  false  valua- 
tion was  made  for  the  purpose  of  conferring'  jurisdiction.  (Miss.") 
Ball  V.  Sledge,  654. 

2.  REPLEVIN — Buildings  Removed  from  Land. — While  replevin 
will  not  lie  for  real  property,  the  title  to  buildings  removed  therefror;» 
may  be  determined  in  such  action  by  an  inquiry  as  to  their  ownership 
at  a  time  when  they  were  part  of  the  realty.  (Mich.)  Cutter  v. 
Wait,  619. 
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RESCUING  FROM  PERIL. 

See  Master  and  Servant,  2;   Negligence,  4. 

RES  GESTAE. 

See  Crimina]  Law,  1. 

RES  JUDICATA. 

See  Judgments,  4. 

RESTRAINT  OF  TRADE. 

See  Contracts,  1-3. 

REVERSAL  OF  JUDGMENT. 

See  Judgments,  8-11. 

RIPARIAN    RIGHTS. 

See    Waters    and    Watercourses. 

SALE. 

1.  VENDOR  AND  PURCHASER.— Tlie  Burden  of  Proof  is  on 
the  Vendor  to  show  an  acceptance  of  the  goods  by  the  purrliaser, 
where  the  right  to  recover  is  dependent  on  such  acceptance.  (Ohio 
St.)      Eheinstrom  v.  Steiner,  699. 

2.  VENDOR  AND  PURCHASER— Acceptance  of  Goods,  When 
not  Inferable  from  Their  Retention. — Where  one  who  has  ordered 
labels,  on  their  arrival,  writes  to  the  vendor  that  the  work  has  not 
been  properly  carried  out,  and  in  subsequent  interviews  declares  that 
the  labels  are  worthless  to  Ihim,  and  that  the  best  the  vendor  can  do 
is  to  burn  them,  cannot  be  hold  to  have  accepted  such  goods,  on  the 
ground  that  he  did  not  return  them,  or,  in  more  express  words,  offer 
to  return  them  to  the  vendor.  (Ohio  St.)  Eheinstrom  v.  Steiner, 
699. 

3.  SALE  of  Property  to  be  Acquired  in  the  Future. — One  may  con- 
tract to  convey  property  to  be  acquired  in  the  future.  He  may 
make  the  contract  conditional  upon  his  being  able  to  acquire  title 
from  some  one  else;  but  if  he  contracts  absolutely,  he  will  be  bound  by 
the  terms  of  his  agreement.  '^Ga.)  Northington-Mungcr-Pratt  Co. 
V.  Farmers'  Gin  etc.  Co.,  210. 

4.  SALE — Damages  Against  Vendor  for  Failure  to  Consummate.- - 
Where  a  sale  is  maile,  the  title  not  to  pass  until  the  purchase  price 
is  paid,  and  if  on  default  in  payment  the  vendor  resells  t'he  chattel  to 
:i  third  person,  but  thereafter,  the  first  vendees  refusing  to  surrender 
pof-session,  the  vendor  makes  terms  with  and  alluws  one  of  them  to 
take  or  retain  the  chnttel.  the  second  vendee  may  recover  dnmages 
for  breach  of  the  contract  made  with  him.  (Ga.)  Northiiigtou- 
Munger-Pratt   Co.   v.   Farmers'   Gin   etc.   Co.,   210. 

See  Negligence,  1. 

SEDUCTION. 

SEDUCTION — Subsequent   Marriage  as  Bar. — Tn    the   iib'^ence 
at   statute    to    that    effect,   the    subsequent    marriage    of    the    accused 
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to  the  injured  female  is  not  a  bar  to  a  prosecution  under  a  statute 
providing  a  penalty  for  obtaining  illicit  connection  with  any  female 
of  good  repute  under  the  age  of  twenty-one  years.  (Kan.)  In  re 
Lewis,  479. 

SELF-DEFENSE. 

See  Homicide, 


SENTENCE. 

See  Criminal  Law,  5. 

SETOFF  AND  COUNTEECLAIM. 

1.  JUDGMENTS — Setoff— Practice.— Motion  on  a  rule  to  show 
cause  is  the  proper  proceeding  to  have  on  judgment  set  off  against 
another.     (S.   C.)     Ex  parte  Hiors,  713, 

2.  JUDGMENTS — ^Setoff  of. — Though  an  assignment  of  a  right  to 
recover  a  statutory  penalty  for  taking  usurious  interest  is  invalid, 
if  assigned  before  judgment,  yet  if  a  wife  has,  on  the  faith  of  such 
assignment,  advanced  money  to  enable  her  husband  to  prosecute 
such'  right  to  judgment,  equity  will  not  deprive  her  of  the  fruits  of 
her  financial  assistance  to  her  husband,  by  permitting  the  defendant 
in  such  judgment  to  set  off  other  judgments  against  such  husband, 
against  it.     (S.  C.)     Ex  parte  Hiers,  713. 

See  Eeligious  Societies,  7. 

SHERIFFS. 

1.  A    SHERIFF  is  not    Answerable  in    Exemplary  Damages  for 

the  oppressive  miscouduct  of  his  deputy  which  he  neither  authorized 
nor  ratified.     (Cal.)     Foley  v.  Martin,  123. 

2.  RATIFICATION  of  Misconduct  of  Deputy  Sheriff,  Evidence 
of. — The  fact  that  a  deputy  sheriff  is  not  discharged,  but,  on  the 
other  hand,  is  continued  in  office  after  his  principal  is  informed  of 
his  oppressive  misconduct  in  the  service  of  a  writ  is  evidence  of  his 
ratification    of    such    conduct.     (Cal.)     Foley   v.    Martin,    123. 

3.  SHERIFF  AND  DEPUTY— Pendente  Ratification  of  Deputy's 
Wrongful  Act. — If  a  deputy  sheriff  is  guilty  of  0[>presoive  misconduct 
in  the  service  of  a  writ,  of  which  his  principal  has  no  knowledge 
other  than  that  given  by  the  service  of  the  summons  and  complaint 
in  an  action  brought  to  recover  for  such  wrong,  the  failure  to  at 
once  discharge  such  deputy  is  not  a  ratification  of  the  wrongful  act. 
If  the  plaintiff  desires  to  charge  the  principal  with  vindictive  dam- 
ages on  the  ground  of  ratification,  he  must  make  his  cause  of  action 
complete  before  commencing  suit  by  informing  the  principal  of  the 
facts  and  giving  him  an  opportunity  to  redress  the  wrong  before 
being  forced  to  defend  it.     (Cal.)     Foley  v.  Martin,  123. 

SHIPPING. 

See  Wharves. 

SLANDER. 

See  Libel  and  Slander, 
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STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

PENAL  STATUTES — The  Object  of  Construing  penal  stat- 
utes is  to  discover  and  give  effect  to  t'he  true  legislative  intent, 
and  the  rule  of  strict  construction  is  not  to  be  so  unreasonably  ap- 
plied as  to  defeat  the  true  intent  and  meaning  of  the  enactment. 
(111.)     Zellers  v.  White,  243. 

See  Constitutional  Law;  Pleading,  1. 

STREET  RAILWAY. 

1.  ELECTRIC  RAILWAY— Fall  of  Trolley.— Negligence  is  Pre- 
sumed against  an  electric  railway  company  from  the  breaking  and 
falling  of  its  trolley  wire  in  a  public  street.  (Tenn.)  Memphis 
Street  Ey.  Co.  v.  Kartright,  807. 

la.  ELECTRIC  RAILWAY— Degree  of  Care  Required  in  Its  Opera- 
tion.— An  electric  street  railway  company  should  be  held  to  the 
highest  or  utmost  degree  of  care  in  the  construction,  maintenance, 
and  operation  of  its  lines.  (Tenn.)  Memphis  Street  Ey.  Co.  v. 
Kartright,  807. 

2.  STREET  RAILWAY  —  Starting  Car  Before  Passenger  is 
Seated. — A  street  railway  company  is  negligent  if  it  starts  a  car 
before  a  passenger  has  gained  a  secure  foothold  on  the  platform, 
but  it  is  not  required  to  wait  until  he  has  taken  his  seat,  or  even 
has  entered  the  doorway,  before  starting.  (La.)  Sharp  v.  Kew 
Orleans  City  E.  E.  Co.,  48S. 

3.  A  STREET  RAILWAY  Corporation  Running  Cars  on  a  Public 
£ii.reet  without  authority  and  in  violation  of  law,  though  without 
negligence,  is  liable  to  a  traveler  for  injuries  sustained  by  him  on 
such  street  from  such  cars.  (Wis.)  Daly  v.  Milwaukee  Electric 
Ey.  etc.  Co.,  893. 

4.  NEGLIGENCE — Children. — A  child  six  and  one-half  years  of 
age  passing  over  a  cross-walk  leading  from  one  side  of  the  street 
to  the  other,  through  which  runs  the  track  of  a  street  railway,  is 
not,  as  a  matter  of  law.  necessarily  negligent  in  failing  to  look 
and  see  whether  a  car  is  coming  or  in  failing  to  listen  for  the  ringing 
of  a  car  gong  before  attempting  to  cross.  The  question  of  the  negli- 
gence of  such  child  is  for  the  jury  to  determine.  (Mass.)  Mc- 
Dermott  v.  Boston  Elevated  Ey.  Co.,  548. 

5.  STREET     RAILWAY — Wrong    Transfer,     Passenger's    Rights 

Under If  a  passenger  on  a  street-car,  when  he  calls  for  a  transfer 

over  a  certain  line,  is  given  a  transfer  over  a  different  line,  the 
carrier  is  liable  to  him  in  damages  if  he  is  expelled,  over  his  reason- 
able explanations,  from  the  car  when  he  tenders  the  transfer  and 
refuses,  ou  its  objection,  to  pay  an  additional  fare.  (lud.)  Indian- 
apolis Street  Ey.  Co.  v.  Wilson,  261. 

6.  STREET  RAILWAY. — A  Street-car  Transfer  ticket  is  a  mere 
token  to  be  used  for  the  convenience  of  the  railway  company,  and 
is  not  the  contract  between  the  carrier  and  the  passenger.  (Tenn.) 
Mem.phis  Street  Ey.  Co.  v.  Graves,  803. 

7.  STREET  RAILWAY — Wrong  Transfer. — If  a  conductor  makes 
a  m'istake  in  a  transfer  ticket,  so  tiiat  the  passenger  is  denied  passage 
thereon  and  expelled  from  the  car,  it  is  the  fault  of  the  railway  com- 

Am.  St.  Rep.,  Vol.   100-70 
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pany,  for  which  it  is  liable.  (Tenn.)  Memphis  Street  Ey.  Co.  v. 
Graves,  803. 

8.     STREET  RAILWAY — Transfer,  Duty  of  Passenger  to  Examine. 

When  a  passenger  on  a  street-ear  in  good  faith  accepts  a  transfer 
ticket,  he  is  not  bound  to  stop  and  scrutinize  it  to  see  that  no  mistake 
has  been  made;  he  has  a  right  to  presume  that  the  conductor  has 
given  him  a  proper  ticket.  (Tenn.)  Memphis  Street  Ey.  Co.  v. 
Graves,   803. 

See  Municipal  Corporations,  10,  11;  Eailroads,  21. 

Note. 

Street  Railways,  electricity,  duties  and  liabilities  of,  when  operated 
by,  536. 

SUBROGATION. 

See  Taxation,  7. 

SUBTERRANEAN  WATERS. 

See  Waters  and  Watercourses,  14-17. 

SUBWAYS. 

See  Municipal   Corporations,   10,   11. 

SUICIDE. 

See  Insurance,  8,  9. 

SUMMONS. 

See    Process. 

TAXATION. 

1.  TAXATION — Loans  by  Nonresidents.— A  statute  providing  for 
the  taxation  of  money  loaned,  and  specifying  that  such  loans  shall 
be  taxable,  in  the  county  where  the  lender  resides,  is  temporarily 
located,  or  has  a  place  of  business,  applies  to  such  nonresidents  only 
as  have  a  residence,  location,  or  place  of  business  within  the  state. 
(Miss.)     Adams  v.  Colonial  etc.  Mortgage  Co.,  633. 

2.  TAXATION — Loans  by  Nonresidents— Mortgages. — If  a  nonres- 
ident lender  of  money  has  no  place  of  business,  or  location  or  agent 
within  the  state,  and  accomplishes  the  loan  beyond  the  limits  of  the 
state,  the  fact  that  negotiations  for  the  loan  were  made  by  a  person 
in  the  state,  and  that  it  is  secured  by  mortgage  on  property  within 
the  state,  does  not  subject  it  to  taxation  therein.  (Miss.)  Adams 
v.  Colonial  etc.  Mortgage  Co.,  633. 

3.  TAXATION  OF  CORPORATE  FRAJSTCHISE.- The  Manner  and 

Method  of  Taxing  a  corporate  franchise  are  entirely  within  the  con- 
trol of  the  state,  so  long  as  no  constitutional  right  is  impaired. 
(Cal.)     Bank   of   California  v.    San  Francisco,   130. 

4.  TAXATION  OF  CORPORATE  FRANCHISE.— A  State  may 
Provide  for  the  Taxation  of  the  Franchise  of  a  Banking  Corporation 

as  the  property  of  such  corporation.  (Cal.)  Bank  of  California  v. 
San  Francisco,  130. 

5.  TAXATION  OF  THE  FRANCHISE  to  be  a  Corporation- 
Value. — The  value  of  the  fraucliise  of  a  corporation  is  not  limited  to 
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the  cost  of  obtaining  it.  In  determining  such  value  for  the  purposes 
of  taxation,  the  assessor  is  at  liberty  to  consider  the  difference  be- 
tween the  aggregate  market  value  of  the  stock  of  the  corporation  and 
the  value  of  its  tangible  property.  (Cal.)  Bank  of  California  v. 
San  Francisco,  130. 

6.  CONSTITUTIONAL  LAW— Taxation  of  the  Franchise  to  be 
a  Banking  Corporation. — The  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States  does  not  forbid  the  taxation  of  the  fran- 
chise to  be  a  banking  corporation,  though  the  business  which  it  au- 
thorizes the  corporation  to  carry  on  is  a  common  business  which 
every  private  person  has  the  right  to  engage  in.  (Cal.)  Bank  of 
California  v.  San  Francisco,  130. 

7.  TAXATION— Subrogation  to  the  Lien  of  the  State. — One  who 
advances  money  with  which  to  pay  taxes  on  railroad  property  which 
is  subject  to  a  mortgage  does  not  thereby  acquire  the  lien  which  the 
state  might  have  had  on  the  property.  (Conn.)  Mersick  v.  Hart- 
ford etc.  E.  E.   Co.,  977. 

8.  LIENS — Rights  of  Coholders — Holder  of  Tax  Title. — If  several 
persons  hold  claims  which  are  liens  upon  the  same  laud,  equity  will 
not  permit  one  of  the  lienholders  to  absorb  the  common  fund  by  pur- 
chasing the  land  at  tax  sale.  He  must  be  treated  as  a  redemptiouer 
with  a  preferred  claim  to  the  amount  paid  to  redeem.  (Iowa.) 
liane  v.  Wright,  3G2. 

9.  TAX  SALES — Redemption. — If  a  son  goes  to  a  tax  sale  in- 
tending to  pay  the  taxes  on  his  father's  land,  but  finding  that  the 
land  is  being  offered  for  sale  at  the  time  of  his  arrival,  he  bids  it  in 
to  protect  his  father's  interests,  the  purchase  by  him  amounts  only 
to  a  redemption.     (Ark.)     Grober  v.  Clements,  91. 

See  License  Tax. 

TELEGRAPHS  AND  TELEPHONES. 

MUNICIPAL  CORPORATIONS— Rights  of  Telephone  Com- 
panies in  Streets. — If  two  telephone  companies  are  occupying  parts 
of  the  same  street  in  a  city  with  the  permission  and  under  the  direc- 
tion, regulation,  and  control  of  the  city  authorities,  the  rights  of  each 
companv  in  the  street  are  equal,  and  neither  has  superior  rights  to  the 
other,  at  least  so  long  as  the  holder  of  the  junior  franchise  does  not 
interfere  in  some  unlawful  manner  with  the  rights  of  the  holder 
of  the  older  franchise.  (Ala.)  American  Telephone  etc.  Co.  v. 
Morgan  County  Tel.  Co.,  53. 

See   Injunctions;    Municipal    Corporations,    8. 
Note. 

Telephone  Corporations,   liability   of    to  persons  injured  from  unin- 
sulated wires  of,  522. 

TENANCY  IN  COMMON. 

Mortgages. 

1.  COTENANCY — Foreclosure  of  Mortgage— Demand  for  Pos- 
session.— If  land  owned  by  coteuants  is  mortgaged  and  the  luoit.uage 
is  foreclosed,  a  demand  for  possession  by  the  purchaser  under  t'orc.- 
closure  and  refusal  thereof,  such  as  will  destroy  the  right  to  redemp- 
tion, must  be  made  upon  each  of  the  cotenants.  A  demand  upon  one 
is  not  a  demand  upon  the  other  in  this  connection,  imposing  any  dutv 
of  surrendering  possession,  althnugh  such  cotenauts  are  husband  aud 
wife.     (Ala.)    ""Harden  v.  Collins,  42. 
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2.  COTENANCY— Foreclosure  of  Mortgage— Right  of  Redemp- 
tion— Demand  for  Possession. — If  a  mortgage  on  their  land  by  coten- 
ants  is  foreclosed,  th.e  right  of  one  cotenant  to  redeem  from  the  pur- 
chaser is  not  affected  by  the  fact  that  the  other  cotenant  has  re- 
fused to  surrender  possession  demanded  by  the  purchaser,  if  no  such 
demand  has  been  made  upon  the  cotenant  seeking  to  redeem.  (Ala.) 
Harden  v.  Collins,  42. 

3.  COTENANCY— Right  to  Redeem  from  Mortgage  Foreclosure. — 
A  cotenant  havin?  the  right  to  redeem  from  a  sale  of  the  land  of  the 
cotenancy  under  mortgage  foreclosure  has  a  right  to  redeem  the  land 
in  its  entirety,  not  merely  his  undivided  interest  in  it.  (Ala.) 
Harden  v.  Collins.  42. 

4.  COTENANCY— Mortgage  Foreclosure— Sulficiency  of  Offer  to 
Redeem — If  a  cotenant  having  the  right  to  redeem  from  a  sale  of  the 
land  of  the  cotenancy  under  mortgage  foreclosure,  tenders  the  pur- 
chaser the  full  amount  bid  and  paid  by  him,  and  ten  per  cent  per  an- 
num thereon,  and  offers  to  pay  him  in  addition  all  lawful  charges, 
consisting  in  the  value  of  his  permanent  improvements,  to  be  ascer- 
tained by  a  disinterested  person,  and  such  tender  and  offer  is  de- 
clined by  the  purchaser,  such  declination  is  sufficient  to  revest  the 
title  in  the  cotenant  with  no  liability  in  respect  to  the  permanent  im- 
provements.    (Ala.)     Harden  v.  Collins,  42. 

5.  COTENANCY — Mortgage  Foreclosure — Sufficiency  of  Offer  to 
Redeem. — If  a  cotenant  having  a  right  to  redeem  from  a  mortgage 
foreclosure  sale  of  the  property  of  the  cotenancy,  makes  a  valid  and 
sufficient  tender  and  offer,  except  that  he  annexes  the  condition  that 
he  will  redeem  on  the  terms  offered  if  the  purchaser  under  the  fore- 
closure will  rent  the  land  at  a  specified  rental,  the  condition  annexed 
vitiates  the  tender  and  offer  rendering  it  ineffective  to  revest  the 
title  in  the  cotenant,  and  releasing  the  foreclosure  purchaser  from 
any  dutv  to  accept  it.     (Ala.)     Harden  v.  Collins,  42. 

Conveyance^!. 

6.  COTENANCY — Conveyance  hy  One  of  Specific  Part.— If  one 
cotenant  makes  a  conveyance  by  metes  and  bounds  of  a  part  of  the 
common  estate,  the  deed  is  voidable  in  so  far  as  it  operates  to  the 
prejudice  of  his  cotenants,  at  their  election;  but  conveys  the  interest 
of  the  grantor  in  the  part  conveyed  as  against  him,  and  if  in  subse- 
quent partition,  that  particular  tract  is  assigned  to  the  tenant  con- 
veying, the  title  inures  by  estoppel  to  his  grantee.  (Miss.)  Kenoye 
V.   Brown,   645. 

7.  COTENANCY — Conveyance  by  One  of  Specific  Part. — A  con- 
veyance by  one  cotenant  of  a  specific  part  of  the  common  property 
by  metes  and  bounds  is  inoperative  to  impair  any  of  the  rights  of  his 
cotenants,  nor  does  it  convey  any  interest  in  any  part  of  the  com- 
mon property  not  specifically  conveyed  by  such  deed.  (Miss.) 
Kenoye  v.  Brown,  645. 

Note. 

Tenancy  in  Common,  consent  or  ratification  by  the  others,  when  in- 
of,  in  partition,  651. 

conveyance    by  one  cotenant    binds  him  by  estoppel,  650,  651. 

conveyance    by   one   cotenant     cannot    operate   to   the   injury   of 
another,   649. 

conveyance    in  severalty    by  all  of  the  cotenants,  effect  of,  651. 

conveyance    in   severalty    by   one   cotenant,   does   not   affect   the 
right  of  the  others  to  partition,  653. 

conveyance    in  severalty    by  one  cotenant    does  not  entitle  pur- 
chaser to  exclusive  possession,  652. 
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Tenancy  in  Common,  conveyance  in  severalty  by  one  cotenant,  effect 

of,  in  partition,  651. 
conveyance    in  severalty    by  one  cotenant,  effect  to  be  given  to 

on  partition,   653. 
conveyance    in  severalty    by  one  cotenant,  extent  to  which  will 

be  respected,  650. 
convevanee    in  severalty    by  one  cotenant,  what  interest  passes 

by,  652. 
conveyance    in  severalty    by  one  cotenant    with  the  consent  of 

the  other,  651. 
conveyances    in    severalty    by    one    cotenant,    decisions    holding 

them  void,  649. 

THREATS. 

See  Homicide,  1. 

TORTS. 

1.  TORT — Justification  by  Showing  Right  to  do  a  More  Injurious 
Act. — One  cannot  justify  injuring  another  by  an  unlawful  act  by 
showing  that  he  could  do  a  lawful  act  which  would  have  injured  him 
more.  (Conn.)  Knapp  etc.  Mfg.  Co.  v.  New  York  etc.  E.  K.  Co., 
994. 

2.  TORTS,  Want  of  Benefit  to  the  Defendant. — In  an  action  to 
recover  for  a  wrongful  act,  the  question  is  not  whether  it  was  to  the 
gain  of  the  defendant,  but  whether  it  was  to  the  loss  of  the  plaintiff. 
(Conn.)     Knapp  etc.  Mfg.  Co.  v.  New  York  etc.  E.  E.  Co.,  994. 

3.  TORTS — Assignment  of  Claim  for  Damages. — Torts  which 
cause  injury  strictlv  personal  furnish  no  claim  for  assignable  dam- 
ages.    (S.  C.)     Ex  parte  Hiers,  713. 

See  Negligence. 

TRADING  STAMPS. 

See  Lotteries. 

TRESPASS. 

See  Limitation   of  Actions,  1;   Eailroads,  9,   10. 

TRESPASSERS, 

See  Eailroads,  17-19. 

TRIAL. 

Instrnctions. 

See    Criminal   Law,   4. 

1.  JURY— Instructions  to  the  Jury,  When  Inadequate  and  Mis- 
leading.— In  an  action  to  recover  of  a  merchant  for  an  arrest  and 
false  imprisonment  due  to  his  employe,  an  instruction  to  a  jury  tliat 
ratification  may  be  signified  by  acts  of  omission  as  well  as  of  com- 
mission, though  correct  as  a  proposition  of  law,  may  be  prejudicial 
where  the  jury  are  not  informed  wliat  acts  of  omission  are  meant, 
but  left  to  select  any  act  of  omission  or  eoniinission  which  they 
chose,  and  predicate  ratification  on  it.     (Wis.)     Cobb  v.  Simon,  909. 

2.  TRIAL  BY  JURY— Reversal  for  Conflicting  Instructions. — An 
instruction  that   the   plea   of   payment   must   be   established   by   clear 
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and  satisfactory  evidence  is  not  rendered  barml/'ss  hj  another  in- 
struction that  such  plea  must  be  established  by  a  fair  preponderance 
of  the  evidence.  The  appellate  court  cannot  know  by  which  instruc- 
tion the  jury  were  controlled.     (Wis.)     Meyer  v.  Hafemeister,  900. 

3.  TRIAL. — Instructions  Relating  to  Specific  Portions  of  the  Evi- 
dence need  not  be  given  where  the  jury  is  instructed  to  take  into  ac- 
count all  proper  evidence  bearing  upon  the  disputed  points  in  the 
case.     (Conn.)     Hart  v.  Knapp,  989, 

Remarks  of  Judge. 

4.  MURDER — Evidence — Remarks  of  Judge. — If,  on  the  trial 
of  a  wife  for  the  murder  of  her  husband,  she  has  testified  that  the 
deceased  attempted  to  strike  her  at  the  time  of  the  killing,  evidence 
that  the  deceased  had  threatened  to  kill  the  accused  before  the 
week  was  out  is  clearly  admissible,  and  it  is  prejudicial  error  for 
the  trial  court  to  remark  or  comment  that  he  is  doubtful  if  such 
evidence  is  admissible,  but  that  he  will  admit  it  and  give  the  ac- 
cused the*  benefit  of  the  doubt.  (Tex.  Cr.  Eep.)  Wallace  v.  State, 
855. 

Conduct  and  Argument  of  Counsel. 

See  Criminal  Law,  2. 

5.  JURY  TRIAL — Statement  of  Facts  by  Counsel. — Issues  of  fact, 
in  so  far  as  they  depend  on  oral  testimony,  should  be  determined  on 
the  testimony  of  sworn  witnesses,  and  statements  of  fact  by  counsel 
in  the  presence  of  the  jury  to  influence  their  verdict  are  improper. 
(Ohio  St.)      Cleveland  etc.  E.  E.  Co.  v.  Pritsehau,  682. 

6.  JURY  TRIAL. — ^Arguments  and  Statements  by  Counsel  before 
the  evidence  is  closed  are  not  in  the  course  of  the  regular  argument. 
The  order  of  trial  should  not  be  disregarded  by  statements  made 
by  counsel  during  the  introduction  of  evidence,  especially  under  a 
statute  declaring  that  counsel  shall  not  be  heard  in  argument  until 
all  the  evidence  has  been  introduced.  (Ohio  St.)  Cleveland  etc. 
E.  E.  Co.  V.  Pritsehau,  682. 

7.  JURY  TRIAL— Arguments  Should  not  he  Permitted.— The 
ridiculing  of  uneducated  witnesses  because  of  their  ungrammati«al 
speech  and  the  offering  of  insults  to  others  without  cause  afforded  in 
the  case  should  be  forbidden  as  tending  to  the  suppression  of  truth. 
(Ohio  St.)      Cleveland  etc.  E.  E.  Co.  v.  Pritsehau,  682. 

8.  JURY  TRIAL. — Questions  of  Counsel  following  statements  of 
fact  made  by  him,  where  the  object  is  to  mislead  the  jury  as  to  the 
facts  in  evidence,  are  improper.  (Ohio  St.)  Cleveland  etc.  E.  E. 
Co.  V.  Pritsehau,  682. 

9.  JURY  TRIAL. — The  Repetition  of  Incompetent  Inquiries  to 
which  objection  had  been  sustained,  to  prejudice  the  case  in  the  esti- 
mation of  the  jury,  discloses  a  purnose  callinij  for  immediate  and 
complete  suppression.  (Ohio  St.)  Cleveland  etc.  E.  E.  Co.  v.  Prit- 
sehau, 682. 

10.  JURY  TRIAL. — Improper  Conduct  of  Counsel  cannot  he  Over- 
looked on  the  Ground  That  It  may  have  Prejudiced  the  Jury  Against 
His  Client,  where  it  does  not  appear  from  the  record  that  it  in  fact 
resulted  in  such  prejudice.  (Ohio  St.)  Cleveland  etc.  E.  E.  Co.  v. 
Pritsehau.  6-82. 

11.  JURY  TRIAL — Power  of  Court  Over  Counsel. — A  trial  court 
should  not  permit  such  conduct  on  the  part  of  counsel  as  must  result 
in  H  mistrial  and  render  the  granting  of  a  new  trial  necessary  in  case 
a  verdict  is  returned  in  favor  of  the  client  of  such  counsel.  (Ohio 
St.)      Cleveland  etc.  E.  E.  Co.  v.  Pritsehau,  6S2. 
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12.  JURY  TBIAL— Failure  to  Suppress  Improper  Conduct  of  Coun- 
sel, Wlien  Requires  a  Reversal  of  the  Judgment.— J  £  a  trial  court,  on 
objection  made,  fails  to  suppress  improper  conduct  of  counsel  in  the 
presence  of  the  jury,  as  by  making  statements  of  fact  before  the 
jury,  insulting  witnesses,  and  the  like,  without  cause  therefor  appear- 
ing in  the  case,  a  judgment  in  favor  of  such  counsel  must  be  reversed, 
unless  it  affirmatively  appears  that  by  instructions  from  the  court 
or  retraction  by  counsel,  the  prejudicial  tendency  of  his  misconduct 
lias  been  averted.  (Ohio  St.)  Cleveland  etc.  R.E.  Co.  v.  Pritschau, 
682. 

13.  TRIAL — Improper  Remarks  of  Counsel.— If,  on  a  trial  for 
rape,  counsel  remarks  to  the  jury  that  "in  a  case  like  this  the  law 
ceased  to  be  a  virtue  and  while  I  do  not  believe  in  mob  law  as  a  rule, 
I  will  be  doing  my  duty  as  a  citizen  and  a  father  if  I  can  induce  this 
jury  to  hang  defendant  as  high  as  Haman,  and  then  go  to  my  home 
and  tell  my  wife  what  I  have  done,  and  hear  her  remark,  'Well  done, 
thou  good  and  faithful  servant;  you  have  performed  your  dutj^'  "  his 
words  constitute  reversible  error,  although  the  court  admonishes 
him  to  desist  and  instructs  the  jury  to  disregard  his  remarks. 
(Tex.  Cr.  Eep.)     Smith  v.  State,  849. 

Note. 

Trials,  attorneys,  improper  remarks  made  by   in  the  course  of,  690. 
attorneys,  misconduct  of    at,  when  requires  the  setting  aside  of 

the  verdict,  690. 
attorneys,    misconduct    of    in   insulting   witnesses,    692. 
attorneys,   misconduct   of    in   making   disparaging  remarks   upon 

the  evidence,  693. 
attorneys,    misconduct    of     in    making    improper    remarks    how 

must  be  objected  to,  694. 
attorneys,  misconduct  of    in  making  improper  remarks  to  jurors, 

693. 
attorneys,  misconduct  of   in  making  improper  remarks,  when  docs 

not   justify   a   reversal,   695. 
attorneys,  misconduct  of   in  making  misstatements  of  the  law  in 

the  presence  of  the  jury,  694. 
attorneys,   misconduct   of    in   making  remarks   during  the   exam- 
ination   of   witnesses,    692,    693. 
attorney's,    misconduct    of     in   making   statements   of   what    tliey 

expect  to  prove,  691. 
attorneys,   misconduct    of     in    making   statements   of   what    they 

would  prove,  if  they  were  permitted  to  do  so,  692. 
attorneys,  misconduct  of    in  persisting  in  leading  questions,  690. 
attorneys,   misconduct    of     in    putting   unfair   questions,    691. 
attornevs,    misconduct    of     in    repeating    unimportant    questions, 

690. 
attorneys,   misconduct   of,   objection   to,   when   not   indispensable, 

695. 
attorneys,  misconduct  of    one  is  not  rendered  unobjectionable  Ijv 

like  misconduct  of  the  other,  694. 
attorneys,  prejudicial   or   improper  remarks   of    provoked   by  the 

opposite    counsel,   694. 
misconduct   of  attorneys,  duty  of  the   court  to  instruct   the  jury 

to    disregard    improper   remarks,    697. 
misconduct    of    attorneys,    duty    of   the    court    to    reprimand   the 

offending  counsel,   695. 
misconduct  of  attorneys,  means  of  stopping,  C9S. 
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TROVEE   AND    CONVERSION. 

1.  TROVER  AJSTD  CONVERSION— One  who  carefully  removes 
a  pier  standiug  in  front  of  his  land  without  his  consent  and  places 
it  by  the  shore  of  the  lake,  where  the  materials  are  taken  posses- 
sion of  by  the  person  who  erected  the  pier,  is  not  guilty  of  con- 
version.     (Wis.)     McCarthy   v.   Murphy,    876. 

2.  TROVER — Conversion  of  Money. — Trover  lies  for  the  conver- 
sion of  money,  if  there  is  an  obligation  on  the  part  of  the  defendant 
to.  return  specific  coin  or  notes  intrusted  to  him.  (Ala.)  Hunnicutt 
v.   Higginbotham,  45. 

3.  TROVER  for  Conversion  of  Money  by  Administrator. — Trover 
lies  for  the  conversion  of  specific'  money  capable  of  identification, 
such  as  money  in  a  bag  or  package  which  has  been  intrusted  to  a  per- 
son for  safekeeping,  and  by  his  administrator  mingled  with  other 
money  without  authority  to  the  exclusion  of  the  owner's  dominion 
over  it  and  in  denial  of  his  rights.  (Ala.)  Hunnicutt  v.  Higgin- 
botham,  45. 

TRUSTS. 

Creation    and   Dissolution. 

1.  TRUSTS.— Trustees   Take  Exactly  that   Quantity   of  Interest 

which  the  purposes  of  the  trust  require.  If  property  is  conveyed  to 
one  and  his  heirs  and  assigns  forever  as  trustee  for  the  separate  use 
and  benefit  of  a  married  woman,  the  purpose  of  the  trust  is  accom- 
plished and  the  legal  title  of  the  trustee  is  extinguished  upon  the 
death  of  her  husband,  and  the  whole  title,  legal  and  equitable,  be- 
comes vested  in  her  with  full  power  of  disposition.  (Tenn.)  Tem- 
ple   V.   Ferguson,    791. 

2.  TRUST,  Dissolution  of. — Whore  all  the  beneficiaries  in  a 
trust  so  desire  and  are  before  the  court,  it  may  decree  a  dissolution 
of  the  trust  and  a  conveyance  to  them  by  the  trustee  of  the  trust 
property,  unless  some  reason  is  shown  to  the  court  why  they  should 
not  be  permitted  to  exercise  this  right.  The  trustee  has  no  standing 
in  court  to  resist  the  application  where  he  is  not  interested  except 
that,  but  for  the  decree,  he  might  become  entitled  to  compensation 
for  his  further  services.     (Cal.)     Eakle  v.  Ingram,  99. 

Married    Women. 

3.  TRUST  for  Married  Woman — When  Active. — A  conveyance  in 
trubt  for  the  separate  use  and  benefit  of  a  married  woman  creates 
an   active   trust.     (Tenn.)     Temple   v.   Ferguson,   791. 

4.  TRUST  for  Married  Woman. — Upon  the  Death  of  Her  Husband, 
property  conveyed  in  trust  for  the  separate  use  and  honofit  of  a  mar- 
ried woman  becomes  hers  absolutely.  (Tenn.)  Temple  v.  Ferguson, 
791. 

Trustee's  Sale. 

5.  TRUSTEE'S  SALE,  Effect  of  "by  Relation.— Tinder  a  sale  au- 
thorized by  a  trust  deed  made  to  secure  the  payment  of  a  debt  and  a 
conveyance  made  pursuant  thereto,  the  title  of  the  purchaser  takes 
effect  by  relation  as  of  the  date  of  the  trust  deed.  (Cal.)  Peuryn 
I'ruit   Co.   V.    Sherman   etc.    Co.,   150. 

6.  TRUSTEE'S  Sale  of  Real  Property— Effect  upon  the  Title 
to  Growing  Crops. — A  purchaser  under  a  trustee's  sale,  on  taking  pos- 
session, becomes  the  owner  of  fruit  growing  on  trees  on  the  prop- 
erty, and  his  title  is  not  affected  by  a  mortgage  covering  such  fruit 
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made   after  the  execution  and  recording  of  fhe  trust   deed.     (Cal.) 
Penryn  Ixuit  Co.  v.  Sherman  etc.  Co.,  150. 

See  Mortgages,  15. 
Note. 

Trusts,   conveyance  from  the  trustee,  presumption   of  the  existence 
of,  104. 
conveyance  from  the  trustee,  when  not  necessary  to  devest  his 

title,   102,   103. 
for  church  purposes,  civil  jurisdiction  of  the  courts  over,  746-748. 
revocation,  in  what  mode  may  be  made  or  evidenced,  104. 
revocation,  instrument  creating   may  reserve  the  power  of,  104. 
revocation,  power  of    is  not  implied,  104. 
revocation,   power   of     must   be   exercised   in   conformity   to   the 

instrument   creating  the  trust,   104. 
revocation  of,  conveyances  in  writing,  when  necessary  to,  104. 
revocation  of   voluntary,  104. 

termination  of,  beneficiaries,  when  may  compel    by  suit,   106. 
termination  of    by  a  conveyance    from  the  trustee    vesting  both 

the  Legal  and  the  equitable  title  in  the  same  person,  102. 
termination  of    by  a  conveyance  from  the  beneficiary,  when  will 

not  be  permitted,  101,  102. 
termination  of   by  merger  of  the  legal  and  the  equitable  estates, 

101. 
termination  of    by  the  accomplishment     of  the  purposes  of  the 

trust,    102. 
termination  of    by  the  revocation  of  the  trust,  104. 
termination   of    cannot   be   effected  by  a   conveyance   in   contra- 
vention of  the  trust,  101. 
termination  of,  classification  of  cases  involving,  101. 
termination   of,   judicial   action   for   the   establishment   of,   when 

necessary,  105,  106. 
termination  of,  trustees,  when  may  resist,  106. 
title  of  the  trustee,  when  devested  by  the  accomplishment  of  the 

purposes   of   the   trust,    102,    103. 
void    on    their   face,    proceedings   to    declare   that    they    are    so, 
whether  sustainable,  105,  106. 

UNRECOEDED   DEED. 

See   Vendor   and  Vendee,   3-7. 

USURY. 
TORTS — Assignment — Usury. — A  right  to  recover  a  statutory 
penalty   for  taking  usurious   interest   is   not   assignable  before  judg- 
ment.    (S.    C.)     Ex    parte    Hiers,    713. 

VENDOR    AND    VENDEE. 

Miscellatieous. 

1  VENDOR  AND  PURCHASEEr— Option  to  Purchase.— A  con- 
tract to  convey  a  strip  of  land  of  a  specified  width  along  a  railroad 
as  surveyed,  located,  and  staked,  at  any  time  within  a  specified  period 
from  date,  when  requested  bv  the  railroad  companv  and  upon  the 
pavment  of  a  desigtiated  sum,  is  simply  an  option  to  purchase. 
(Miss.)  Louisville  etc.  K.  E.  Co.  v.  Gulf  of  Mexico  Land  e.e.  Co., 
€27. 

la     VENDOR   AND   PURCHASER— Rescission   of   Contract— Re- 
moval of  improvements.— A  person  induced  to  enter  into  a  contract 
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for  the  purchase  of  lands  by  false  respresentations  of  the  vendor,  as 
to  his  title,  has  a  right,  on  rescission  of  the  contract,  to  place  himself 
in  statu  quo  by  removing  the  improvements  made  by  him,  so  far  as 
this  can  be  done  without  injury  to  the  freehold  remaining.  (Mich.) 
Cutter  V.  Wait,  619. 

2.  VENDOR  AND  PURCHASER— Removal  of  Building— Reple- 
vin.— A  vendor  may  maintain  replevin  for  a  house  built  by  the  vendee 
on  the  land  while  in  possession  under  a  contract  to  purchase,  and 
afterward  removed  by  him.  Such  building  after  removal  may  be 
treated  as  personalty.     (Mich.)     Cutter  v.  Wait,  619. 

Records — Unrecorded  Deed. 

3.  VENDOR  AND  VENDEE— Right  to  Rely  on  Records.— The 
law  protects  purchasers  of  real  estate  as  the  title  appears  of  record^ 
unless  there  is  notice  of  something  to  the  contrary.  (111.)  Booker  v. 
±5ooker,    250. 

4.  VENDOR  AND  VENDEE  —Notice  of  Unrecorded  Deed.— One 

is  not  chargeable  with  notice  of  an  unrecorded  deed  because  he  pays 
an  inadequate  price  for  the  land.     (111.)     Booker  v.  Bgoker,   250. 

5.  VENDOR  AND  PURCHASER— Unrecorded  Deed.— The  Record 

of  a  Mortgage  is  not,  as  a  matter  of  law,  constructive  notice  of  an 
unrecorded  deed  from  the  liolder  of  the  record  title  to  the  mort- 
gagor, where  the  mortgage  was  executed,  not  to  the  grantor  in  the 
deed,   but   to   a   third   person.      (111.)     Booker   v.   Booker,   250. 

6.  VENDOR  AND  VENDEE— Unrecorded  Deed.— Notice  to  a 
Husband  of  an  unrecorded  deed  to  his  first  wife  is  not  chargeable 
to  his  second  wife,  when  he  was  actuated  by  a  selfish  and  fraudulent 
purpose  in  keeping  the  deed  off  the  records  and  in  dealing  with  hia 
second  wife.     (111.)     Booker  v.  Booker,  250. 

7.  VENDOR  AND  VENDEE— Unrecorded  Deed,  Laches  of  Claim- 
ant Under. — If  the  grantee  in  an  unrecorded  deed  lives  five  years 
after  its  execution,  and  seven  years  after  her  death  the  land  is  con- 
veyed to  a  third  person,  who  records  his  deed  and  holds  possession 
for  five  years,  persons  claiming  under  the  unrecorded  deed  are  barred 
from  attackine  his  title,  notwithstandinpf  the  false  statement  of 
their  father  that  he  had  no  title.     (111.)     Booker  v.  Booker,  250. 

See  Deeds. 

VICE-PRINCIPAL. 

See    Master    and    Servant,    21, 

WATER    COMPANY. 

WATER  COMPANY — Liability  of  for  Property  Destroyed 
by  Failure  to  Furnish  an  Adequate  Supply  of  Water. — If  a  mu- 
nicipal corporation  contracts  with  a  company  to  furnish  water  to  be 
used  to  extinguish  fires,  the  company  is  not  liable  at  the  suit  of  a 
taxpayer  whose  property  was  destroyed  by  fire  by  reason  of  the 
company's  failure  to  sur»ply  sufiieient  water  to  the  municipality  for 
that   purpose.      (Cal.)     Ukiah   v.   Ilkiah    Water   etc.    Co.,   107. 

See  Municipal  Corporations,  5,  6. 

WATERS  AND  WATERCOURSES. 

Riparian  Jiifihf.t. 

1.  RIPARIAN  OWNERS — Relative  Rights.— Each  riparian  own- 
er on  a  stream  or  inland  lake    has  an  equal    right    to  the  use  of    the 
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■water  for  ordinary  purposes,  even  though  such  use  may  in  some  de- 
gree lessen  the  volume  of  the  water  or  affect  its  purity.  It  makes 
no  difference  that  the  lower  proprietor  is  a  municipality  instead  of 
an  individual.     (Mich.)     People  v.   Hulbert,  588. 

2.  RIPARIAN  RIGHTS— Police  Power  to  Regulate  or  Restrain. 
A  municipality  cannot  invoke  the  exercise  of  the  police  power  of 
the  state,  for  the  purpose  of  obtaining  a  water  supply,  to  prevent  the 
reasonable  use  of  the  waters  of  an  inland  lake  or  stream  by  an 
upper  riparian  proprietor  for  bathing  or  other  ordinary  purposes, 
without  the  exercise  of  the  right  of  eminent  domain  or  without 
compensation.     (Mich.)     People  v.  Hulbert,  588. 

3.  RIPARIAN  RIGHTS — Bathing. — An  upper  riparian  owner  on 
an  inland  lake  has  a  right  to  bathe  therein  as  against  a  city  having 
lower  riparian  rights  and  drawing  its  water  supply  from  such  lake. 
(Mich.)     People  v.  Hulbert,  588. 

Appropriation. 

4.  WATERS  AND  WATERCOURSES.— The  Doctrine  of  Prior 
Appropriation  is  Established  in  Wyoming  as  a  rule  of  imperative 
necessity  and  is  an  outgrowth  of  the  custom  of  the  earlier  settlors 
upon  the  public  lands  for  the  purposes  of  mining  or  rendering  the 
soil  available  for  cultivation.     (Wyo.)     Willey  v.  Decker,  939. 

5.  WATERS  AND  WATERCOURSES— Appropriation  of  Waters 
for  Nonriparian  Lands. — Under  the  doctrine  of  prior  appropriation, 
it  is  not  now  and  never  has  been  essential  to  a  water  right  that 
the  appropriator  should  apply  the  water  to  riparian  lands.  (Wyo.) 
Willey   v.   Decker,   939. 

Common-law  and  Statutory  Rules. 

6.  WATERS  AND  WATERCOURSES.— The  Common-law  Doc- 
trine Concerning  the  Rights  of  Riparian  Owners  in  the  water  of  a 
natural  stream  does  not  prevail,  and  has  never  prevailed,  in  Wyo- 
ing.      (Wyo.)     Willey   v.   Decker,    939. 

7.  WATERS  AND  WATERCOURSES.— Statutory  and  constitu- 
tional declarations  of  the  state  of  Wyoming  that  waters  of  natural 
streams  are  the  property  of  the  public  and  subject  to  appropriation 
rather  declare  nnd  affirni  a  principle  already  existing  than  announce 
a   new   one.      (Wyo.)     Willey   v.   Decker,   939. 

8.  WATERS  AND  WATERCOURSES — Statutes  Respecting,  Con- 
struction of. — A  statute  providing  that  all  persons  owning  or  holding 
a  possessory  right  or  title  to  any  lands  in  the  territory  of  Wyoming, 
when  their  claims  are  on  the  bank,  margin,  or  noigliborhood  of  a 
stream  of  water,  shall  be  entitled  to  the  use  of  such  stream  for  the 
purposes  of  irrigation  and  making  such  claim  available  for  agricul- 
tural purposes,  will  be  construed  as  declaratory  of  pre-existing  law, 
and  not  as  limiting  or  qualifying  pre-existing  rights.  (\\yo.)  \\  il- 
ley   V.   Decker,   939. 

Interstate  Stream. 

9.  WATERS  AND  WATERCOURSES— Appropriation  in  the  Case 
of  interstate  Streams.— The  separation  of  lau.ls  capable  of  irrigation 
bv  «'ate  lines  from  the  stream  whence  the  water  is  diverted  is  n';  no 
consequence  in  the  appropriation  of  water  for  irrigation,  (^^yo.) 
Willev  V.  Decker,  939. 

10.  WATERS  AND  WATERCOURSES — Appropriation  from  Inter- 
state Streams.— In  the  ease  of  interstate  strcaiiis  parties  in  possession 
of  lands  in  either  state  are  entitled  to  appropriate  any  water  of  tie 
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stream  not  previously  appropriated  for  the  irrigation  of  their  lands 
bv  diverting  the  water  in  the  state  where  the  lands  are  situate. 
(Wyo.)     Willey   v.   Decker,   939. 

11.  WATERS  AND  WATERCOUESES— Appropriation  of  Water 
in  One  State  for  Use  in  Another. — Where  a  stream  flows  from  one 
state  into  another,  water  may  be  appropriated  and  diverted  in  the 
former  state  for  use  on  lands  in  the  latter.  (Wyo.)  Willey  v. 
Decker,  939. 

12.  WATERS  AND  WATERCOURSES— Jurisdiction  to  Enjoin  In- 
terference with  Waters  Appropriated  from  an  Interstate  Stream. — 

Where  waters  of  a  stream  running  from  another  state  into  this  have 
been  appropriated  in  the  former  state  for  use  in  this,  its  courts  have 
jurisdiction  to  enjoin  a  subsequent  diversion  from  such  stream  in 
such  other  state,  if  its  effect  is  to  deprive  plaintiff,  whose  lands  are 
in  this  state,  of  waters  to  which  they  are  found  to  be  entitled  by 
priority  of  appropriation.     (Wyo.)     Willey  v.  Decker,  939. 

13.  COURTS — Jurisdiction  to  Determine  Interstate  Water  Rights. 
The  courts  of  this  state  have  jurisdiction  to  adjudge  the  right  to 
water  diverted  from  a  natural  stream  in  this  state  to  be  conveyed 
to  and  used  in  another  state,  to  the  extent,  at  least,  of  inquiring  into 
and  determining  the  right  of  the  one  partv  to  relief  by  injunction 
against  the  other.     (Wyo.)     Willey  v.  Decker,  939. 

/Subterranean  Water. 

14.  WATERS — Subterranean. — The  waters  of  a  well-defined  sub- 
terranean stream  cannot  be  diverted  to  the  injury  of  an  adjoining 
land  owner.     (Iowa.)     Barclay  v.  Abraham,  365. 

15.  WATERS — Subterranean — Known  Channel— Burden  of  Proof. 
Subterranean  waters  are  presumed  to  be  percolating  unless  the 
supply  is  shown  to  be  from  a  known  and  defined  stream  or  channel, 
and  the  burden  of  proving  the  existence  of  such  channel  is  on  the 
one  asserting  its  existence.     (Iowa.)     Barclay  v.  Abraham,  365. 

16.  WATERS — Subterranean — Right  to  Use. — One  under  whose 
land  there  is  subterranean  percolating  water  may  make  such  bene- 
ficial use  thereof  as  he  may  choose,  but  he  has  no  right  to  draw  from 
such  reservoir  within  the  earth  merely  to  waste  the  water  or  carry 
ont  a  design  to  injure  those  having  equal  access  to  the  same  supply. 
(Iowa.)     Barclay    v.    Abraham,    365. 

17.  WATERS — Subterranean. — A  Land  Owner  has  No  Right  to 
Collect,  Drain,  or  Divert  waters  percolating  through  the  earth,  merely 
to  carry  them  from  his  own  land  for  no  useful  purpose,  when  such 
action  on  his  part  will  have  the  effect  of  materially  injuring  or 
destroying  the  well  or  spring  of  another,  the  waters  of  which  are 
devoted  to  some  beneficial  use  connected  with  the  land  where  found. 
(Iowa.)     Barclay  v.  Abraham,  365. 

See  Courts,  3;  Navigable  Waters;  Water  Companies;  Wharves. 

WAYS. 

See  Easements. 

WHARVES. 

Rigid  to  Build. 

1.  NAVIGABLE  STREAMS— Riparian  Owner's  Right  to  Build 
Wharves  and  Piers. — An  owner  of  land  abutting  on  a  navigable  in- 
land lake  has  the  right  to  build  piers  and  wharves  in  front  of  his 
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land   out  to  navigable  tvaters  in   aid  of  navigation  and   not   inter- 
fering with  the  public  use.     (Wis.)     McCarthy  v.  Murphy,  876. 

2.  NAVIGABLE  STREAMS— Eiparian  Owner's  Eight  to  Eemovo 
Piers  Erected  by  Others.— A  riparian  owner  has  the  right  to  remove 
from  the  front  of  his  land  a  pier  erected  there  by  another  person 
without  his  consent,  because  this  is  in  the  nature  of  a  private 
nuisance  which  may  lawfullv  be  removed  to  prevent  injury  from  its 
continuance.     (Wis.)     McCarthy   v.   Murphy,   876. 

Liability  of  Owner. 

3.  SHIPPING— Liability  of  Dock  Owner.— The  owner  or  occu- 
pant of  a  dock  is  liable  in  damages  to  a  person  who,  by  his  invita- 
tion, express  or  implied,  makes  use  of  it,  for  an  injury  caused  by 
any  defect  or  unsafe  condition  of  the  dock  which  the  occupant  neg- 
ligently causes  or  permits  to  exist,  if  such  person  was  himself  in 
the  exercise  of  due  care.  (Mass.)  Garfield  etc.  Coal  Co.  v.  Eock- 
land-Kockport    Line    Co.,    543. 

4.  SHIPPING — ^Dock  Owners— Duties  of— Negligence.— An  owner 
or  occupant  of  a  dock  is  not  an  insurer  of  the  safety  thereof, 
but  he  is  required  to  use  reasonable  care  to  keep  it  in  such  shape 
as  to  be  reasonably  safe  for  the  use  of  vessels  which  he  invites  to 
enter  it,  or  for  which  he  holds  it  out  as  fit  and  ready,  and  if  he 
fails  in  this  and  there  is  a  defect,  in  his  dock,  known  to  him,  or 
which  by  the  use  of  ordinary  care  and  diligence  should  be  known 
to  him,  he  is  guilty  of  negligence  and  liable  to  the  person  who, 
using  due  care,  is  injured  thereby.  (Mass.)  Garfield  etc.  Coal  Co. 
v.  Rockland  etc.  Line  Co.,  543. 

5.  SHIPPING — Negligence  of  Dock  Owner — Assumption  of 
Risk. — If  the  master  of  a  vessel  uses  reasonable  care  in  entering  a 
dock  under  invitation,  he  does  not  assume  the  risk  of  injury  to  his 
vessel  from  a  sunken  ledge  of  rock,  the  exiBtence  of  which  is  un- 
known to  him,  merelv  because  he  has  to  go  through  some  mud  of 
the  presence  of  which  he  has  knowledge.  (Mass.)  Garfield  etc. 
Coal    Co.    v.   Rockland    etc.   Line    Co.,   543. 

6.  SHIPPING — Liability  of  Dock  Owner  —Representations  of 
Agent. — The  master  of  a  vessel  about  to  take  her  into  a  dock  is 
justified  in  relying  upon  the  statement  of  the  agent  of  the  dock 
that  the  berth  is  a  proper  one,  that  there  is  plenty  of  water,  and 
that  the  bottom  is  good,  and  is  not  under  any  obligation  to  take 
soundings.  (Mass.)  Garfield  etc.  Coal  Co.  v.  Rockland  etc.  Line 
Co.,    543. 

7.  NEGLIGENCE — Dock  Owners — Evidence. — If  a  vessel  is  in- 
jured from  grounding  on  a  concealed  ledge  of  rock  in  the  mud  at 
the  bottom  of  a  dock,  it  is  not  necessary  in  order  to  recover,  to 
show  that  the  dock  owner  knew  of  such  ledge,  if  its  existence 
could  have  been  discovered  by  him  in  the  exercise  of  reasonable 
diligence  and  the  plaintiff  was  in  the  exercise  of  reasonable  care. 
(Mass.)     Garfield  etc.  Coal  Co.  v.  Rockland  etc.  Line  Co.,  543. 

8.  AGENCY — Limitation  on  Authority. — If  a  person  is  in  charge 
of  a  wharf  or  dock,  ostensibly  as  the  agent  of  the  owner,  the  latter 
cannot  show  that  the  agrent  has  only  limited  authority  in  giving 
directions  to  vessels  coming  there.  (Mass.)  Garfield  etc.  Coal  Co. 
V.   Rockland    etc.   Line    Co.,   543. 

WILLS. 

Constrnetion. 

1.     WILLS — Intention  of  Testator.— In  Construing  a  Will  the  in* 

tention  of  the  testator  should  control,  and  to  ascertain  such  intoutiou 
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the  entire  "will  should  be  considered  in  the  light  of  all  the  circum- 
stances surrounding  the  testator  at  the  time  the  will  was  made. 
(111.)     Blinn   v.   Gillett,   234. 

2.  WILLS. — The  Intention  of  the  Testator  governs  the  construc- 
tion of  a  will,  and  to  ascertain  the  inter.tion  the  court  may  hear  evi- 
dence of  the  circumstances,  situation  and  surroundings  of  the  tes- 
tator when  the  will  was  made  and  the  state  and  description  of  his 
property.     (Ind.)     Pate  v.  Bnshcng,  287. 

3.  WILLS. — Words  May  be  Read  into  a  Clause  in  a  Will  to  make 
plain  what  is  the  manifest  intention  of  the  testator,  considering  the 
will  as  a  whole,  but  which  intention  the  testator  has  not  accurately 
or  completely  expressed  by  the  words  he  has  used.  (111.)  Blinn  v. 
<iillett,    234. 

4.  WILLS — Extrinsic  Evidence. — ^When  a  Latent  ambiguity  is 
disclosed  by  extrinsic  evidence,  it  mav  be  removed  by  extrinsic 
evidence.     (Ind.)     Pate   v.   Bushong,   287. 

5.  WILLS— Errors  in  Description. — However  many  errors  there 
may  be  in  the  description  in  a  will,  either  of  the  devisee  or  the  sub- 
ject of  the  devise,  it  will  not  avoid  the  gift,  if,  after  rejecting  the 
errors  or  false  words,  enough  remains  to  show  with  reasonable  cer- 
tainty, what  was  intended  when  considered  from  the  position  of  the 
testator.      (Ind.)     Pate    v.   Bushong,    287. 

6.  WILLS — False  Description  may  be  Rejected. — A  devise  of 
lands  by  a  description  partly  false,  as  where  the  wrong  section 
number  is  given,  may  be  effective  if  what  remains,  after  rejecting 
the  false,  reasonably  corresponds  with  real  estate  indicated  by  ex- 
trinsic evidence.     (Ind.)     Pate  v.  Bushong,  287. 

7.  WILLS — Partial  Intestacy. — The  Presumption  is,  when  one 
makes  a  will,  that  he  intends  to  dispose  of  his  entire  estate.  (Ind.) 
Pate  V.  Bushong,  287. 

8.  WILLS. — Only  a  Life  Estate  Passes  to  a  Devisee,  in  Indiana, 
imlcss  it  affirmatively  appears  that  a  greater  estate  was  intended. 
(Ind.)     Pate    v.    Bushong,    287. 

9.  WILLS,  When  Pass  Only  a  Life  Estate. — A  devise  by  a  man 
to  his  wife  which  does  not  in  express  terms  give  her  the  fee,  nor  ex- 
pressly or  impliedlv  ?ive  her  Dower  to  dispose  of  the  property,  and 
which  gives  the  nroperty  to  his  son  after  her  death,  passes  only  a 
life  estate  to  her.      (Ind.)        Pate  v.  Bushong,  287. 

10.  WILLS — Gift  of  Stock  Includes  What. — A  devise  by  a  man 
to  his  wife,  for  life,  of  all  "the  use.  dividends,  and  profits"  on  bank 
stock,  with  remainder  to  their  children,  passes  to  the  remaindermen 
money  paid  to  the  widow  from  some  of  the  banks  that  went  into 
voluntary  liquidation,  and  also  passes  to  them  a  stock  dividend  issued 
to  the  widow  by  one  of  the  banks  from  its  earnings  prior  to  the 
death    of   the    testator.     (111.)     Blinn    v.    Gillett,    234. 

Legacies — Ademption. 

11.  LEGACIES. — Specific  Legacies  are  bequests  of  a  specified  part 
of  a  testator's  personal  estate,  distinguislicd  from  all  others  of  tlie 
suKie    kind.      (S.    C.)     Eogers    v.    Sogers,    721. 

12.  LEGACIES.— To  Constitute  Pecuniary  Demonstrative  Legacies 
it  is  neeossarv  that  there  be  a  gift  of  a  certain  sum  of  money,  and 
such  gift  must  be  piven  with  reference  to  a  particular  fund,  as  a 
primary  but  not  exclusive  source  of  payment.  (S.  C.)  Ex  parte 
Hiers.'721. 
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13.  LEGACIES  —  Specific  —  Ademption.  —  Specific  legacies  are 
adeemed  when  the  thing  bequeathed  is,  in  the  lifetime  of  the  tes- 
tator, lost,  disposed  of,  or  so  substantially  changed  or  altered  as 
not  to  exist  in  specie  when  the  will  takes  effect.  (S.  C.)  Ex  parte 
Hiers,   721. 

14.  LEGACIES. — Ademption  applies  only  to  specific  legacies.  (S. 
C.)     Ex   parte    Hiers,    721. 

15.  LEGACIES — Specific — Ademption.— A  legacy  of  all  claims  held 
by  a  testator  against  his  father  and  of  all  his  interest  in  his  estate 
is  a  specific  legacy,  and  the  collection  thereof  by  the  testator  during 
his  lifetime  adeems  the  legacy,  and  parol  evidence  is  not  admissible 
to  show  an  intent  by  the  testator  to  substitute  as  such  legacy  otlier 
property,  not  mentioned  in  the  will,  in  lieu  of  such  claims.  (S.  C.) 
Ex  parte  Hiers,  721. 

Probate. 

16.  WILLS — Jurisdiction  to  Probate. — The  probate  court  of  the 
■domicile  of  th^  testator  has  exclusive  jurisdiction  to  determine  the 
validity  of  his  alleged  will,  and  if  the  will  has  been  ndinitti'il  to 
probate  by  any  other  court  having  no  jurisdiction,  the  order  of  thac 
•court  is  not  binding  upon  the  court  of  the  testator's  domicile. 
{Mich.)     Scripps   v.   Wayne    Probate   Judge,   614. 

17.  WILLS — Probate — Administration. — If  those  interested  in  a 
-will  fail  to  present  it  for  probate  to  the  proper  court  of  the  testator's 
domicile,  any  person  interested  in  the  estate  as  heir  or  creditor  may 
petition  that  court  for  tlic  appointnif^nt  of  an  administrator.  It  i.i 
no  defense  to  such  petition  that  the  decease;]  made  a  will  which  i-s 
"beyond  the  jurisdiction  of  such  court.  (Mich.)  Scripps  v.  Wayne 
Probate    Judge,    614. 

18.  WILLS — Failure  to  Probate — Eight  to  Administration. — It  is 
not  in  the  power  of  executors,  by  suppressing  a  will,  or  by  refusing 
to  probate  it,  in  the  court  of  tlie  testator's  domii'iie,  to  prevent  those 
interested  in  defeating  tlie  will  from  having  a  hearing  on  the  ques- 
tions of  the  testator's  domicile  and  intestacy  in  the  probate  court  of 
the  testator's  domicile.  In  such  case  the  court  cannot  refuse  to  pro- 
ceed until  the  will  or  a  ceriified  copy  thereof  shall  have  been  fildJ 
in  court  by  someone  elaiiring  under  the  will.  (Mieh.)  Scripps  v. 
Wayne    Probate   Judge,   614. 

See   Charities. 

WITNESSES. 

Miscellaneonn. 

1.  EVIDENCE— Transactions  of  Deceased  Agent.— Vnler  the 
statutes  of  Wisconsin  a  defendant  will  not  !.e  permitted  to  t.stify 
to  conversations  between  hiinself  and  nn  agent  of  the  plnintitl'  who 
died   prior   to    the   trial.     (Wis.)     Meyer   v.    Ilafemeister,    pon. 

2.  EVIDENCE— Communications  Made  to  a  Prosecuting  Attor- 
ney.  Where  a  servant  is  prosecuted  for  a  tort  committed  by  him,  ami 

his"emplover  calls  on  the  prosecuting  attorney  an. I  is  by  tli.>   latter 
informed  "of    the    prosecuting    witness'    version    of    tlio    tran-artnni 
the   conversation   with   the   prosecuting  attornev   cannot   ]io    exrhnle, 
as  a  privile-ed  communication  in  an  action  snbsoonentlv  eonimen(>o,l 
against  the  employer  for  the  same  tort.     (Wis.)      fold)  v.  Snnon,  909. 

3.  EVIDENCE— Cross-examination.— AVbcre  the  qnosti.n  before 
the"iurv  was  whether  a  mortgage  had  been  r'M-oivod  in  s:Mi-^farti_nn 
of  certain  pre-existing  indebtedness,  the  defen-iant,  m   cross-e.xaniiu- 
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ing  the  plaintiff,  should  be  permitted  to  question  him  concerning  all 
the  negotiations  and  conversations  respecting  payment  and  satisfac- 
tion of  such  indebtedness  and  -what  took  place  when  the  securities 
and  property  were  deposited  with  and  conveyed  to  the  plaintiff. 
(AVis.)     Meyer  v.   Hafemeister,   900. 

Hnsband  and  Wife. 

4.  WITNESS— Husband  Against  Wife. — In  litigation  concerning 
a  wife's  separate  property  in  which  she  would,  if  unmarried,  be  the 
defendant,  her  husband  is  competent,  under  the  Illinois  statutes, 
to   testify  for  or  against  her.     (111.)     Booker  v.   Booker,  250. 

5.  EVIDENCE — Conversations. — If  husband  and  wife  are  sued 
on  a  note,  and  the  defense  is  set  up  that  it  was  given  for  his  benefit 
alone,  evidence  of  conversations  between  them,  not  shown  to  have 
been  in  the  presence  of,  or  communicated  to,  the  plaintiff,  is  inadmis- 
sible.    (Mich.)     National    Lumberman's    Bank    v.    Miller,    623. 

6.  WITNESSES — Husband  and  Wife. — A  wife  is  not  a  compe- 
tent witness  against  her  husband  in  a  criminal  proo«eeding  with  or 
without  his  consent,  and  neither  spouse  can  consent  to  the  other 
testifving  arrainst  him  or  her  in  a  cri^ninal  ea=!P,  exr-opt  when  it  Is 
an  offense  of  one  against  the  other.  (Tex.  Cr.  Kep.)  Brock  v.  State, 
859. 

7.  WITNESSES — Husband  and  Wife. — In  a  criminal  proceeding 
against  the  husband  his  wife  cannot  be  permitted,  either  voluntarily 
or  by  force  of  aiithoritv  be  comnf^lled.  to  state  -Picts  in  (^-^^idevo, 
against  him,  which  would  render  his  character  infamous.  (Tex.  Cr. 
Eep.)     Brock  v.  State,  859. 

8.  WITNESSES— Husband  and  Wife.— Neither  husband  nor  wife 
can  testify  as  to  communications  made  by  one  to  the  other  while 
married,  except  vchen  such  communication  goes  to  extenuat'^  or  jus- 
tify the  offense  for  which  either  is  on  trial.  (Tex.  Cr.  Eep.)  Brock 
V.  State,  859. 

9.  WITNESSES — Husband  and  Wife. — A  wife  is  incompetent  as 
a  witness  against  her  husband  in  a  criminal  proceeding  even  with 
his  consent,  except  when  the  offense  hv  him  is  against  her  personally. 
(Tex.    Cr.    Eep.)     Brock   v.    State,    859. 

See  Evidence. 


Library  Use  Only 


A     001  190  756     5 


